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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1872. 
Nov. 


72.    1 
,16.) 


THE   QUEEN  V.   TOMLINSON. 


Amendment — Ord^  of  Justices — GertU 
omn— 12  ^  13  VkL  c.  45.  s.  7— Bcw- 
tardy. 

A  bastard  child  having  heen  horn  on  the 
27th  of  May,  1870,  the  mother  applied  on 
the  Wth  of  August  to  If.,  a  jusiice,  who 
issued  a  summons  against  T.,  the  alleged 
faiher.  Several  successive  summonses  were 
issued,  and  in  March,  1871,  T.  was  served 
toiih  a  summons  to  appear  hefore  the  justices 
on  the  Wth  of  Apnl,  Tlie  mother  amd  T. 
attended,  hut  the  mother  withdrew  tlie  svan^ 
mons  and  on  the  same  day  applied  to  B., 
another  justice,  who  issued  a  suminons  re- 
quiring  T.  to  appear  on  the  26th  of  April, 
On  that  day  an  order  was  mude,  which  re^ 
cited  the  application  to  M,,  adjudged  T.  to 
he  the  father  of  the  child,  and  ordered  him 
to  pay  2s,  6d,  per  week,  commencing  from 
the  11th  of  August,  1870,  the  day  on  which 
the  mother  applied  to  M. : — ^Held,  that  the 
7th  section  of  12  ^  13  Vict,  c.  45  gave  the 
Court  no  power  to  amend  this  itwalid  order, 
hy  alleging  the  application  to  B.  instead  of 
the  application  to  M,,  or  hy  milking  thepay^ 
ments  to  heginfrom  the  11th  of  April,  1871, 
instead  of  from  the  11th  of  August,  1870. 

Kmw  Sbbob,  42.— Mao.  Ca9. 


This  was  a  rale  calling  upon  Jane 
Flower  to  shew  cause  why  an  order  of 
afi&liation,  bearing  date  the  25th  of  April, 
1871,  adjudging  the  defendant,  Thomas 
Tomlinson,  to  be  the  putative  fe-ther  of  a 
certain  bastard  child  bom  of  the  body  of 
the  said  Jane  Flower,  on  the  27th  of  May, 

1870,  should  not  be  quashed. 

It  appeared  from  the  affidavits,  that  on 
the  llth  of  August,  1870,  the  said  Jane 
Flower  applied  for  and  obtained  a  sum- 
mons against  the  defendant  &om  William 
Masefield,  Esq.,  one  of  the  justices  for  the 
division  of  Stone,  in  the  county  of  Staf- 
ford. The  defendant  contrived  to  evade 
service  of  this  summons,  and  several  suc- 
cessive summonses  were  issued  upon  the 
same  complaint,  but  the  defendant  could 
not  be  served  until  the  month  of  March, 

1871.  The  summons  came  on  to  be  heard 
on  the  llth  of  April.  Jane  Flower  and 
the  defendant  appeared,  but  the  attorney 
for  Jane  Flower  was  unable  to  attend, 
and  as  the  defendant  revised  to  consent 
to  an  adjournment,  except  upon  payment 
of  costs  of  the  day,  she  withdrew  the 
summons,  and  intimated  an  intention  of 
taking  out  another.  The  same  day  she 
went  before  Moreton  Edward  BuUer,  Esq., 
another  justice  attending  the  same  petty 
sessions,  and  made  application  for  a  sum- 
mons, which  was  granted,  returnable  on 
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the  25th  of  April,  on  which  day  the  de- 
Ibndant  and  tfane  Flower  appeared,  and 
an  order  was  made  reciting  the  applica- 
tion to  the  said  William  Masefield,  ad- 
judging the  defendant  to  be  the  father 
of  the  child,  and  ordering  him  to  pay 
2s.  6d.  a  week  from  the  11th  of  August, 
1870,  "  being  the  day  upon  which  such 
application  was  made  to  the  said  justice 
as  aforesaid."  The  justices,  in  making  this 
order,  acted  under  the  mistaken  notion 
that  as  a  series  of  summonses  had  been 
issued,  they  were  entitled  to  consider  the 
summons  signed  by  the  said  Moreton 
Edward  BuUer  as  a  summons  issued  upon 
the  original  information. 

P.  WMalimi  shewed  cause  against  the 
rule. — It  must  be  admitted  that  the  order 
is  bad,  inasmikch  as  by  it  the  defendant  is 
ordered  to  pay  the  money  for  the  main- 
tenance of  the  child  from  the  11th  of 
August,  1870,  when  the  first  application 
was  made  to  William  Masefield,  which 
application  is  recited.  But  the  Court  will 
amend  the  order,  so  as  to  make  it  a 
valid  order.  Power  to  make  such  an 
amendment  is  conferred  upon  the  Court 
by  12  &  13  Vict.  c.  45.  s.  7,  which,  after 
reciting  that^  "in  many  cases  where 
justices  of  the  peace  are  by  law  empowered 
to  make  orders  or  to  give  judgments, 
great  expense  and  frequent  failures  of 
justice  have  been  occasioned  by  reason 
that  such  orders  and  judgments  have, 
...  on  removal  by  certiorari  into  the 
Court  of  Queen's  Bench,  been  quashed  or 
set  aside  upon  exceptions  or  objections  to 
the  form  of  the  order  or  judgment,  irre- 
spective of  the  truth  and  merits  of  the 
matters  in  question,"  proceeds  to  enact 
that,  "  if,  upon  the  return  to  any  writ  of 
certiorari^  any  objection  shall  be  made  on 
account  of  any  omission  or  mistake  in 
the  drawing  up  of  such  order  or  judg- 
ment, and  it  shall  be  shewn  to  the  satis- 
faction of  the  Court  that  sufficient 
grounds  were  in  proof  before  the  justice 
or  justices  making  such  order  or  giving 
such  judgment,  to  have  authorised  the 
drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for 
the  Court,  upon  such  terms  as  to  payment 
of  costs  as  it  shall  think  fit,  to  amend 
such  order  or  judgment,  and  to  adjudicate 
thereupon  as  if  no  such  omission  or  mis- 


take had  existed.**  There  is  no  doubt  that 
sufficient  grounds  were  in  proof  before 
the  justices  to  have  authorised  the  draw- 
ing up  of  the  present  order  free  from 
omission  or  mistake,  and  it  will  be  good 
and  sufficient  if  this  Court  will  amend  it 
by  alleging  the  application  to  Moreton 
Edward  Buller  instead  of  the  application 
to  William  Masefield,  and  by  making  the 
weekly  payments  begin  to  run  from  the 
11th  of  April,  1871,  instead  of  from  the 
11th  of  August,  1870.  Upon  the  25th  of 
April,  when  tke  order  was  made,  the  jus- 
tices were,  in  fiict,  hearing  the  complaint 
of  Jane  Flower,  made  on  the  11th  of  April, 
1871,  and  they  have  simply  made  a  mis- 
take in  drawing  up  the  order.  In  The 
Queen  v.  Higliam  (1),  the  Court  made  an 
amendment  under  the  above  section. 

Kemjplay^  in  support  of  the  rule,  was 
not  heard. 

CoCKBURN,  C.J. — I  am  sorry  that  this 
amendment  cannot  be  made.  The  mistake 
which  the  justices  have  made  is  in  making 
the  order  operate  from  the  11th  of  August, 

1870,  instead  of  from  the  11th  of  April, 

1871.  This  is  a  mistake  in  substance  in 
the  making  of  the  order,  not  a  mistake 
in  form  in  drawing  up  the  order.  The 
7th  section  of  12  &  13  Vict.  c.  45  pro- 
vides for  the  amendment  of  a  mistake  in 
form  in  the  drawing  up  of  the  order,  but 
if  we  Ebcceded  to  the  present  application  wo 
should  be  making  an  amendment  in  the 
very  judgment  of  the  justices,  which  would 
clearly  be  beyond  the  scope  of  the  provi- 
sion in  the  7th  section. 

Blackburn,  J.,  and  Quain,  J.,  con- 
curred. 

Bule  absolute  to  qxcash  tli^  order. 


Attorneys— Henry  Tyrrell,  agent  for  E.  A.  Ten- 
nant,  Hanley.  for  prosecution;  F.  W.  Blake, 
agent  for  B.  H.  Smallwood,  Newport,  Salop,  for 
defendant. 


(1)  7  E.  &  B.  667 ;  s.  c.  2G  Law  J.  Rep.  (n.s.) 
M.C.  116. 
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[IN  THE  CX)URT  OF  QUEEN'S  BENCH.] 

(In  iJie  Second  Division  of  the  Court) 

1872.  "I  rouLGBR  (appeUcmt)  v.  stead- 
April  23.  J  MAN  (respondent), 

BaUway  Station  —  Premises  connected 
iherewiih — Wilful  TrespassS  ^  4  Vict, 
c.  97.  s.  16--Cabsia7id, 

A  railway  company  allowed  a  portion  of 
the  premises  connected  with  their  railway 
station  to  he  occupied  as  a  cah»stand  by  ca^bs^ 
the  drivers  of  which  paid  a  weekly  stmifor 
the  privilege,  /S>.,  a  cab-driver,  placed  his 
cab  upon  the  stand  and  refused  to  move, 
although  he  was  requested  to  do  so  by  the 
affker  of  the  company.  He  did  not  pay  the 
weekly  sum  charged  by  the  company ,  and  by 
occupying  a  place  upon  the  staiid  he  c?e- 
prived  another  cab-driver,  who  had  paid  the 
said  weekly  sum,  from  occupying  a  place 
upon  the  sta^id. 

ByS^4i  Vict,  c.  97.  s,  17,  "  if  any  per- 
son shall  wilfully  trespass  upon  any  railway, 
or  any  of  the  stations  or  other  works  or 
premises  connected  therewith,  and  shall  re- 
fuse  to  quit  tJie  same  upon  request  to  him 
made  by  any  officer,  8fc,,  he  shall  forfeit^^ 

Held,  that  if  S.  interittonally  andpur- 
posely  kept  his  cab  upon  the  stand  after 
being  requested  to  move  off,  he  did  so  wiU 
fidly,  and  was  liable  to  the  penally  imposed 
by  the  alcove  section,  although  he  honestly 
believed  thai  he  was  entitled  to  keep  it  there 
without  making  any  payment  to  the  com- 
pany. 

Case  stated  by  one  of  the  Aldermen  of 
tbe  City  of  London,  under  statute  20  &  21 
Vict.  c.  43. 

1.  Upon  the  hearing  of  an  information 
preferred  by  the  appellant,  the  Inspector 
of  the  Police  of  the  Great  Eastern  Hail- 
way,  against  the  respondent,  a  cab-driver, 
under  the  Act  for  regulating  railways,  the 
3  &  4  Vict.  c.  97.  s.  16,  for  that  the  said 
respondent  "on  the  1st  day  of  March 
instant,  in  Railway  Place,  Fenchurch 
Street,  in  the  city  of  London,  unlawfully 
and  wilfally  did  trespass  upon  certain 
premises  there,  connected  with  the  Fen- 
church Street  Station  of  the  said  railway, 
and  did  refuse  to  quit  the  same  upon  a 
request  to  him  for  that  purpose  made  by 


an  officer  of  the  said  railway  company, 
the  infbrmation  was  d^missed. 

2.  The  section  of  the  statute  referred 
to  is  as  follows — 

"  16.  And  be  it  enacted  that  if  any  per- 
son shall  wilfully  obstruct  or  impede  any 
officer  or  agent  of  any  railway  company 
in  the  execution  of  his  duty  upon  any 
railway,  or  upon  or  in  any  of  the  stations 
or  other  works  or  premises  connected 
therewith,  or  if  any  person  shall  wilfully 
trespass  upon  any  railway,  or  any  of  the 
stations  or  other  works  or  premises  con- 
nected therewith,  and  shall  refuse  to  quit 
the  same  upon  request  to  him  made  by 
any  officer  or  agent  of  the  said  company, 
every  such  person  so  offending,  and  all 
others  aiding  or  assisting  therein,  shall 
and  may  be  seized  and  detained  by  any 
such  officer  or  a^ent,  or  any  person  whom 
he  may  call  to  his  assistance,  until  such 
offender  or  offenders  can  be  conveniently 
taken  before  some  justice  of  the  peace  for 
the  county  or  place  wherein  such  offence 
shall  be  committed,  and  when  convicted 
before  such  justice  as  aforesaid  (who  is 
hereby  authorised  and  required  upon  com- 
plaint to  him  upon  oath  to  take  cognizance 
thereof,  and  to  act  summarily  in  the  pre- 
mises) shall,  in  the  discretion  of  such 
justice,  forfeit,"  &c. 

3.  It  was  proved  by  a  constable  em- 
ployed by  the  railway  company,  that  tho 
respondent,  on  the  Ist  day  of  March  instant, 
drove  a  cab  into  Railway  Place,  the  sides 
of  which  next  to  the  kerb  of  the  footways 
the  railway  company  allow  to  be  occupied 
as  cab-stands  by  cabs,  the  drivers  of  which 
paid  to  the  witness,  for  the  company,  four 
shillings  per  week  for  that  privilege. 

4.  That  about  forty  cab-drivers  pay  that 
sum,  and  that  there  is  room  for  £fteen 
cabs  thereon  at  one  time. 

5.  That  the  respondent  is  not  one  of 
such  cab-drivers ;  that  he  refused  to  move 
therefrom  when  requested  by  the  witness ; 
and  that  by  occupying  a  place  on  the 
stand  he  was  depriving  another  cab-driver 
who  had  paid  for  the  privilege  from  the 
advantage  of  being  upon  the  stand. 

6.  I  find  as  facts  tiiat  the  place  occu- 
pied by  the  respondent's  cab  was  not  in 
or  opposite  the  railway  station,  but  oppo- 
site some  refreshment  and  other  shops, 
and   between    them    and    certain   other 
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houses,  some  of  which  houses  and  shops 
did  formerly,  but  do  not  now  belong  to 
the  company. 

7.  That  Railway  Place  is  not  a  cid  de 
saCy  but  presents  the  appearance  of  an 
ordinary  *pubUc  street,  and  that  the  only 
fiict  to  mark  it  as  being  railway  property 
and  not  a  public  street,  is  that  an  iron 
post  stands  at  each  comer  of  one  end 
thereof,  where  Railway  Place  runs  into 
Fenchurch  Street,  on  which  posts  the 
words  Blackwall  Railway  are  placed,  but 
that  these  posts  otherwise  present  the 
appearance  of  ordinary  street  posts. 

8.  It  was  also  proved  that  at  one  time, 
some  years  ago  (how  long  however  was 
not  shewn),  a  chain  was  occasionally 
stretched  from  one  post  to  the  other,  but 
that  this  has  not  been  done  for  some 
years. 

9.  That  foot  passengers  pass  through 
Railway  Place  as  if  it  were  a  highway, 
on  their  way  to  other  streets,  or  to  the 
public-houses  and  shops  in  the  neighbour- 
hood of  the  station,  and  that,  besides  cabs 
and  carriages  going  to  the  station,  others 
passed  through  Railway  Place  at  all 
hours  to  take  up  or  set  down  at  the  shops 
or  houses  in  the  neighbourhood,  or  to 
proceed  to  other  streets. 

10.  That  the  stand  is  not  paved  or 
kerbed  differently  to  the  rest  of  the  car- 
riage pavement  on  Railway  Place,  and  is 
not  a  regular  cab« stand. 

11.  That  Railway  Place  is  paved, 
cleansed  and  lighted  by  the  railway  com- 
pany, but  that  there  is  nothing  in  the 
paving  or  lighting  so  pecuHar  in  appear- 
ance as  to  distinguish  it  from  the  paving 
and  Hghting  of  an  ordinary  public  street. 

13.  Lastly,  from  these  facts  that  the 
place  presented  the  appearance  of  a  pub- 
lic street,  and  there  being  neither  gates 
nor  walls  around  it,  but  shops,  public- 
houses  and  private  houses  and  offices 
with  the  foot  pavement  in  front  thereof 
abutting  on  to  the  place,  I  was  satisfied 
that  no  person  who  was  not  familiar  with 
the  history  of  the  locality,  or  the  title  of 
the  property,  and  being  guided  in  form- 
ing his  judgment  by  the  appearance  of 
the  plan,  would  have  considered  it  other 
than  a  public  street. 

14.  On  the  part  of  the  respondent  it 
was  contended — 


That  Railway  Place  was  a  public 
thoroughfare,  and  that  the  respondent 
was  not  a  wilfrd  trespasser. 

15.  On  the  part  of  the  appellant  an 
opposite  view  was  held  and  contended  for. 

16.  I  was,  however,  of  opinion  that  the 
respondent  was  not  wilfrilly  trespassing. 

17.  The  question  of  law  arising  there- 
from is  set  out  in  the  preceding  para- 
graph, and  the  opinion  of  the  Court  is 
requested  thereon,  and  as  to  whether  I 
ought  )to  have  convicted  the  said  respon- 
dent upon  the  facts  before  me. 

Oiffard  {Maniott  with  him),  for  the 
appellant. — The  justice  was  wrong  in  dis- 
missing the  complaint,  as  it  is  clear  that 
the  respondent  was  wilfully  trespassing 
upon  the  premises  of  the  company. 
There  was  no  dispute  that  Railway  Place 
did  not  belong  to  the  company.  The  re- 
spondent refrised  to  move  from  the  stand, 
and  in  wilfully  doing  what  was  a  trespass 
was  a  wilful  trespasser. 

/.  Brovme. — Jones  v.  Taylor  (1)  is 
an  authority  to  shew  that  the  jus- 
tice was  right  in  refusing  to  convict. 
That  case  arose  under  this  very  Act  of 
Parliament.  The  respondent  went  upon 
premises  of  a  railway  company  for  the 
purpose  of  repairing  waggons  which  were 
lawfully  there.  The  justice  decided  that 
he  was  not  liable  to  be  convicted  as  a  wilftil 
trespasser,  and  this  Court  held  that  thev 
were  not  bound  to  find  that  he  was  a  wil- 
frd  trespasser.  In  the  course  of  the  ar- 
gument, Wightman,  J.,  said,  "  Is  not  a 
wilful  trespasser  he  who  chooses  to  come 
on  the  land  without  believing  that  he  has 
any  right  ?  *  *  The  Act  treats  the  trespass 
as  a  crime,  and  without  the  mens  rea  it 
could  not  be  committed  by  the  respondent. 
The  intention  of  the  Legislature  was  that 
the  offence  should  be  committed  by  a 
man  who,  without  any  claim  of  right, 
goes  upon  the  station  or  the  premises  con- 
nected therewith,  and  refuses  to  go  away 
when  requested  to  do  so. 

Blackburn,  J. — I  tynk  that,  notwith- 
standing the  case  of  Jones  v.  Taylor  (1), 
the  judgment  of  which  is  as  brief  as  it 
possibly  could  be,  if  the  respondent  really 

(1)  1  E.  &  E.  20;  s.  c  28  Law  J.  Rep.  (v,8.) 
M.C.  20411. 
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did  intentionally  and  purposely  stay  npon 
the  premises  which  are  part  of  the  rail- 
way premises  after  being  ordered  off,  he 
did  so  wilfully,  though  he  might  fancy 
that  because  other  people  were  allowed  to 
stay  there  upon  certain  terms,  he  was 
entitled  as  of  right  to  stay  there  without 
any  terms  at  all,  and  honestly  believed  so; 
such  a  belief  as  that  does  not  at  all  pre- 
vent the  trespass  being  a  wilful  one.  If 
he  went  there  and  stayed  under  a  claim 
of  right  which  would  raise  a  question  of 
title  to  land,  the  jdstice  would  have  to  hold 
his  hand.  The  justice  seems  to  think  it 
inmiaterial  whether  the  company  are  the 
owners  of  the  land.  There  is  no  pretence 
on  the  part  of  the  respondent,  that  the 
company  were  not  owners  of  the  land, 
but,  on  the  contrary,  there  is  very  clear 
and  strong  evidence  that  they  were  the 
owners. 

There  is  nothing  to  shew  that  the  re- 
spondent was  not  a  wilfol  trespasser. 
Judgment  f&r  the  appellant. 

Note. — This  point  was  decided  at  the  above 
d.ite,  but  the  case  was  sent  back  to  be  stated 
more  clearly  and  fully  upon  another  point.  The 
case  as  amended  came  on  for  argument  upon  the 
9th  of  Kovember,  when  the  Court  held  that  upon 
that  point  also,  which  need  not  be  reported,  the 
justice  had  come  to  an  erroneous  conclusion. 
There  were  three  similar  cases  which  were  deeded 
in  the  same  way. 

Attorneys — Lewis  &  Lewis,  for  appellant ;  W.  H. 
Shaw,  for  respondent. 


[CROWN  CASE  RESERVED.] 
1872     "I 


THE  QUEEN  V.  LOCK.' 


Assault  —  Indecefiicy  —  Coneent  —  Mere 
Submission — Children, 

An  (issatdt  must,  in  the  absence  of  fear  or 
fraud  to  procure  consent,  be  an  act  done 
contrary  to  tJie  consent  of  the  patient,  but 
mere  stdmtission  by  the  patient,  in  igTwrance 
of  the  moral  nature  of  the  act,  to  an  act  of 
indecency  done  by  the  agent,  does  not  am^mnt 
to  such  consent ;  therefore  wliere  two  boys  of 
eight  years  of  age  submitted  to  indecent 

•  Coram  Kelly,  C.B. ;  Martin,  B. ;  Brett,  J. ; 
Grove,  J. ;  and  Quain,  J. 


acts  on  the  part  of  a  grounv-up  man  in 
ignorance  of  the  nature  of  the  acts  to  be 
done  and  done,  the  man  was  held  to  be 
rightly  convicted  of  an  indecent  assaxdt. 

Case  reserved  by  the  Deputy  Assistant 
Judge  of  Middlesex. 

At  the  General  Session  of  the  Peace  for 
the  county  of  Middlesex,  on  the  4th  day 
of  June,  1872,  James  Lock  was  tried 
before  me  upon  an  indictment,  which 
charged  him  with  indecently  assaulting 
Frederick  William  Sandell  and  Greorgo 
Goodge. 

It  was  proved  by  three  witnesses  that 
they  saw  the  defendant  in  a  field  by  the 
Edgware  Boad  take  each  of  the  boys  in 
succession  upon  his  legs,  play  with  their 
private  parts,  unbutton  his  trousers  and 
theirs,  lie  upon  them  and  move  himself  as 
if  in  the  act  of  having  connexion  with  a 
woman. 

The  two  boys,  each  of  whom  was  only 
eight  years  old,  proved  that  the  defendant 
met  them  in  the  Edgware  Road,  said  ho 
would  take  them  to  some  fireworks,  gave 
them  biscuits  a^d  some  beer,  took  them  into 
the  field,  went  up  to  a  wall  to  which  ttey 
followed  him,  there  sat  upon  the  grass, 
placed  them  successively  upon  his  lap, 
laid  his  hand  on  their  private  parts,  un- 
buttoned their  trousers  and  his  own,  threw 
them  down  on  their  backs  and  lay  upon 
them,  moving  himself  in  an  indecent 
manner,  which  one  of  the  boys  described 
by  a  gesture.  The  defendant  was  inter- 
rupted by  the  coming  up  of  the  three 
witnesses,  when  he  told  the  boys  not  to 
tell.  The  boys  were  not  asked  by  the 
counsel  on  either  side  if  it  was  done 
against  their  will  or  with  their  consent, 
but  they  stated  that  they  did  not  know 
what  the  defendant  was  going  to  do  to 
them  when  he  took  them  into  the  field 
and  placed  them  on  his  lap  and  laid  them 
on  the  ground. 

On  diese  facts  it  was  contended  by  the 
counsel  for  the  defendant  that  there  was 
no  case  for  the  jury,  inasmuch  as  the  filthy 
acts  were  not  done  against  the  will  of  the 
boys. 

Having  determined  that  it  was  a  ques- 
tion for  the  jury,  in  summing  up  I  stated 
to  them  that  the  law  recognised  a  dis- 
tinction between  mere  submission    and 
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positive  consent.  That  a  person  may  sub- 
mit to  an  act  done  to  him  from  ignorance, 
or  his  consent  may  be  obtained  by  fraud, 
and  in  neither  case  would  it  be  such  a  con- 
sent as  the  law  contemplates.  That  con- 
sent means  an  active  will  in  the  mind  of 
the  patient  to  permit  the  doing  of  the  act 
complained  of,  and  knowledge  of  what  is 
to  be  done,  or  of  the  nature  of  the  act  that 
is  being  done,  is  essential  to  a  consent  to 
the  act.  That  it  had  been  contended  that 
inasmuch  as  an  assault  must  bo  an  act 
done  against  the  will  of  the  patient,  and  the 
boys  did  not  expressly  dissent  there  was 
no  assault.  But  that  this  assumes  a  con- 
senting will  on  their  parts,  and  both  stated 
that  they  did  not  know  what  the  defend- 
ant intended  to-  do,  nor  the  meaning  of 
what  he  was  doing.  The  facts  of  the 
case  were  undisputed,  and  the  question  I 
lett  to  the  jury  was  whether,  in  their 
judgment,  the  boys  merely  submitted  to 
the  filthy  act  ignorant  of  what  was  going 
to  be  done  to  them,  or  of  the  nature  of 
what  was  being  done,  or  if  they  exercised 
a  positive  will  about  it  and  consented  to 
what  the  defendant  did.  In  the  former 
case  they  would  find  the  defendant 
**  guilty.**  In  the  latter  case  they 
would  acquit  him. 

The  jury  found  the  defendant  "  guilty,*' 
stating  that  they  did  so,  being  of  opinion 
that  the  boys  merely  submitted  to  the 
act  of  the  defendant  not  knowing  the 
nature  of  such  act. 

The  question  being  of  frequent  recur- 
rence, and  the  law  appearing  to  be  un- 
settled, on  the  application  of  counsel  for 
the  defendant,  I  reserved  for  the  opinion 
of  this  Honourable  Court  the  question 
whether  the  definition  of  an  assault  "  that 
it  must  be  an  act  done  against  the  will  of 
the  patient  **  extends  to  the  case  of  sub- 
mission to  the  act  through  ignorance  of 
its  nature  and  where  there  is  no  posi- 
tive exercise  of  the  will  in  the  way  of  dis- 
sent, or  if  the  active  exercise  of  an  actual 
dissenting  will  is  necessary  to  be  proved 
in  order  to  constitute  an  assault. 

If  it  should  be  the  opinion  of  this 
Honourable  Court  that  the  direction  to 
the  jury  was  wrong  the  conviction  will  be 
quashed.  If  right  it  will  be  confirmed. 
The  prisoner  was  admitted  to  bail. 

No  counsel  appeared  for  the  prisoner. 


Metcalfe^  for  the  prosecution. — The 
facts  in  this  case  amount  to  an  assault  on 
the  little  boys.  There  was  no  more  con- 
sent here  than  there  would  be  in  a  child 
who  allows  itself  to  be  put  under  the 
operation  of  a  dentist.  There  was  here  the 
mere  submission  of  children  of  a  tender 
age  to  an  act  of  an  adult,  of  the  moral 
consequences  and  effect  of  which  they  were 
ignorant.  He  cited  The  Queen  v.  Bay  (1), 
The  Queen  v.  Case  (2),  The  Queen  v.  WiU 
liains  (3),  The  Queen  v.  RosinsH  (4), 
Tlie  Queen  v.  Bennett  (5). 

[Kelly,  C.B. — The  cases  where  fraud 
was  exercised  to  procure  the  consent  do 
not  apply  as  there  was  no  fraud  or  de- 
ception practised  in  this  case.  Brett,  J., 
referred  to  the  cases  of  rapes  on  idiot 
women,  as  The  Queen  v.  Fletcher  (6), 
The  Queen  v.  Fletcher  (7).] 

Kelly,  C.B. — This  conviction  ought  to 
be  affirmed.  The  question  is  whether 
submission  by  a  person  to  9.cts,  unconscious 
of  the  nature  of  the  acts,  makes  the  person 
a  consenting  party  so  as  to  prevent  the  acts 
done  from  amounting  to  an  assault.  There 
can  in  such  a  case  be  no  exercise  of  the  will 
one  way  or  the  other,  or  consent,  and 
the  question  is  whether  there  could  be  an 
assault  without  the  practice  of  any  fraud 
upon  the  patient.  It  is  like  where  an  act 
of  the  same  nature  is  done  upon  a  woman 
who  is  asleep,  and  our  law  would  be 
strangely  defective  if  that  were  not  to  be 
an  offence.  Consent  in  such  a  case  would 
bo  out  of  the  question.  She  cannot  then 
determine  whether  she  will  consent  or  not, 
and  yet  the  act  may  be  unlawfiil  and 
amount  to  contact  with  her  person. 
Threats  to  procure  submission  would 
bring  the  acts  within  assaults.  Hero 
these  children  being  perfectly  unconscious 
of  the  nature  of  the  act  and  not  in  a  con- 
dition to  exercise  any  consent  one  way  or 
the  other,  I  think  the  conviction  should 
be  affirmed. 

(1)  9  Car.  &  P.  722. 

(2)  1  Den.  C.C.  510  ;  s.  c.  19  Law  J.  Rep.  (if.s.) 
M.C.  174. 

(8)  8  Car.  &  P.  286. 

(4)  1  Moo.  C.C.  19. 

(5)  4Fost.  &F.  1106. 

(6)  Btll  C.C.  63 ;  b.  c.  28  Law  J.  Rep.  (n.s.) 
M.C.  85. 

(T)  36  Law  J.  Rep.  (k.8.).M.C.  172. 
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Mabtin,  B. — ^I  am  of  tlie  same  opinion. 
I  think  this  case  is  the  same  as  that  of  a 
master  taking  indecent  liberties  with  a 
female  scholar  which  has  been  held  to  be 
an  assault — The  Queen  v.  Nichol  (9). 

Bektt,  J. — I  am  of  the  same  opinion. 
There  mast  be  an  act  against  the  consent 
of  the  boys.  The  question  is,  did  the  judge 
laj  before  the  jury  a  proper  direction  as 
to  consent  ?  The  two  children  were  of 
tender  years,  and  the  act  was  done  by  a 
man  of  mature  years ;  they  were  awake 
but  they  were  young.  If  they  consented, 
though  ignorant  of  the  moral  nature  of 
the  acts,  I  think  that  would  not  be  an 
assault,  but  the  question  is  did  they  con- 
sent, for  I  think  the  act  must  be  done 
contrary  to  their  consent.  Some  parts  of 
the  rulmg  of  the  learned  judge  might  be 
open  to  close  criticism,  but  the  substantial 
question  is  left  whether  the  boys  merely 
submitted  to  the  acts  ignorant  of  what 
was  going  to  be  done,  or  of  the  nature  of 
what  was  being  done,  or  if  they  exercised 
a  will  about  it  and  consented.  Then  did 
that  amount  to  a  direction  that  if  the 
children  merely  submitted  and  did  not 
consent,  and  the  man  knew  it,  it  was  an 
assault.  In  that  case  submission  is  not 
consent,  and  therefore  I  think  the  direc- 
tion was  right,  and  the  conviction  should 
bo  affirmed. 

Gbove,  J. — I  do  not  think  the  active 
exercise  of  a  consenting  will  is  necessary 
to  prevent  an  act  being  an  assault.  The 
consent  may  be  positive  or  negative ;  if 
positive  consent  existed  the  conviction 
would  be  wrong,  but  if  negative  only 
it  is  right.     I  think  it  is  right. 

QuAiN,  J. — The  jury  have  found  that 
the  hojs  merely  submitted  to  the  act, 
therefore  there  was  no  consent.  The 
question  generally  arises  in  cases  of  sleep 
or  drunkenness,  but  here  it  is  found  that 
these  boys  were  ignorant  of  the  nature  of 
the  acts  done  to  them.  Therefore  it  can- 
not be  said  that  they  consented  in  the 
true  meaning  of  the  word. 

Conviction  affirmed. 

Attorneys — Alien  &  Son,  for  prosecution. 


{0)  Rubs.  &R.C.C.  130. 


1872 
Nov, 


[CROWN  CASE  RESERVED.] 


72.    X 
.  23.  / 


THE  QUEEN  V,   GUMBLB.* 


A7nendment — Indictment  for  Larceny — 
Fleading—lAi  8f  15  Vict,  c.  100.  88.  1, 
18. 

An  mdictment  alleged  that  the  prisoner 
stole  nineteen  shillings  and  sixpence.  The 
Court  ordered  it  to  be  attended  at  the  trial 
hy  describing  the  property  stolen  to  be  a 
sovereign^  subject  to  the  question  wlieth&r  the 
Court  had  power  so  to  do.  The  jury  foxmd 
the  prisons  guilty  of  stealing  a  sovereign : 
— Held,  that  the  Court  had  power  to  order 
the  amendment  to  be  made  a»  a  variance 
between  the  statement  and  the  proof  in  the 
description  of  a  thing  named  in  the  indict^ 
msnty  under  14  8f  15  Vict.  c.  100.  s.  1. 

Case  reserved  by  the  chairman  of  the 
Surrey  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the 
peace  holden  by  continuance  at  St.  Mary, 
Newington,  in  and  for  the  county  of 
Surrey,  on  the  3rd  day  of  July,  A.D.,  1872, 
James  Gumble  was  indicted  for  stealing 
on  the  29th  of  May,  1872,  nineteen  shil- 
lings and  sixpence  from  William  Jackson 
Walton. 

The  prosecutor  had  been  playing  at 
throwing  sticks  at^  cocoa-nuts  on  Epsom 
Downs,  and  had  to  pay  the  prisoner  six- 
pence, but  having  nothing  less  than  a 
sovereign,  he  said  to  the  prisoner,  "  Have 
you  change  for  a  sovereign  ?  "  The  pri- 
soner said,  "  Yes,"  and  in  consequence  of 
that  prosecutor  gave  him  a  sovereign. 
He  then  pulled  some  money  out  of  his 
pocket  and  said,  "  I  haven*t  enough,  I'll 
go  and  get  it  for  you,  I  won't  be  a  minute, 
just  wait  here.*'  The  prosecutor  waited 
nearly  an  hour  for  the  prisoner  and  then 
went  for  a  policeman,  leaving  a  friend 
who  had  been  with  him  all  the  time  to 
wait  for  ^e  prisoner.  This  he  did  for 
quite  another  hour  after  the  prosecutor 
went  for  the  policeman.  The  prisoner's 
son  removed  the  sticks  and  cocoa-nuts  at 
the  expiration  of  the  first  hour.  The 
prisoner  did  not  return  and  was  not  ap- 
prehended till  the  following  Saturday,  the 
1st  of  July,  on  which  occasion,  when  he 

»  Coram  Kelly,  C.B. ;  Martin,  B. ;  Brett,  J. ; 
Grove,  J ;  and  Quain,  J. 
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saw  the  pro8eciitor*i|  friend,  he  imme- 
diately ran  away,  and  was  only  captured 
after  a  chase  of  some  distance.  On  his 
apprehension  U,  10«.  was  found  upon 
him. 

It  was  objected  by  the  prisoner's 
counsel  that  there  was  no  case  against 
the  prisoner,  for  if  he  were  guilty  of  any 
offence  he  was  guilty  of  stealing  a  sove- 
reign, and  that  the  Court  had  no  power 
to  amend  the  indictment. 

I  allowed  the  case  to  go  on,  and  put  it 
to  the  jury  that  if  they  believed  that  the 
prisoner  at  the  moment  of  obtaining  the 
Sovereign  intended  by  a  trick  feloniously 
to  deprive  the  prosecutor  of  the  possession 
of  the  sovereign,  they  were  to  find  him 
guilty.  They  found  him  guilty,  and  then 
the  questions  were  reserved  for  the  deci- 
sion of  the  Court  for  Crown  Cases  re- 
served, as  to — 

Whether  the  prisoner  being  found 
guilty  of  stealing  a  sovereign,  could 
rightly  be  convicted  under  an  indictment 
charging  him  with  stealing  nineteen  shil- 
lings and  sixpence ;  and  also  whether  the 
Court  would  have  had  the  power  to 
amend  the  indictment  at  an  earlier  stage 
of  the  case. 

The  indictment  was  produced  to  the 
Coilrt,  and  the  allegation  mn  as  follows : 
"nineteen  shillings  and  sixpence  of  the 
moneys  of  William  Jackson  Walton.'* 

No  counsel  appeared  for  the  prisoner. 

/.  Thompson,  for  the  prosecution. — The 
thing  stolen  in  fact  was  the  sovereign. 
The  defective  allegation  in  the  indictment 
is  cured  by  the  18th  section  of  the  14  & 
15  Vict.  c.  100.  That  section  enacts 
that  in  every  indictment  in  which  it  shall 
be  necessary  to  make  any  averment  as  to 
any  money,  it  shall  be  sufficient  to  des- 
cribe such  money  simply  as  money,  with- 
out specifying  any  particular  coin ;  and 
such  allegation,  as  far  as  regards  the  de- 
scription of  the  property,  shall  be  sustained 
by  proof  of  any  amount  of  coin  although 
the  particular  species  of  coin  of  which 
such  amount  was  composed  shall  not 
be  proved.  The  allegation  of  nineteen 
shillings  and  sixpence  is  immaterial,  and 
may  be  rejected  as  surplusage. 

[Kelly,  C.B. — ^Upon  the  case  as  re- 
served we  must  take  it  that  if  the  Court 


had  power  to  amend,  it  did  amend  the 
indictment  before  verdict  by  striking  out 
"  nineteen  shillings  and  sixpence  "  and 
inserting  "  one  sovereign."] 

In  that  view  the  case  is  met  by  the  14 
&  15  Vicfc.  c.  100.  s.  1,  which  enacts  that 
whenever  on  the  trial  of  any  indictment 
for  any  felony,  there  shall  appear  to  be 
any  variance  between  the  statement  in 
such  indictment,  and  the  evidence  offered 
in  proof  thereof  in  the  name  or  descrip- 
tion of  any  matter  or  thing  whatsoever 
therein  named  or  described,  it  shall  be 
lawful  for  the  Court  on  the  trial  to  order 
the  indictment  to  be  amended  according 
to  the  proof.  There  was  here  a  variance 
between  the  description  of  the  thing- 
money — and  the  proof. 

[Brett,  J. — ^Have  you  any  case  where 
the  description  of  the  thing  stolen  has 
been  changed  to  represent  a  different 
thing  ?  Martin,  B. — It  was  never  meant 
to  describe  the  sovereign  in  this  indict- 
ment.] 

Kelly,  C.B. — I  take  the  case  re- 
served to  state  that  the  indictment  was 
amended  at  the  trial,  if  the  Court  had 
power  to  order  the  amendment  to  be 
made  by  striking  out  the  words  "  nine- 
teen shillings  and  sixpence,"  and  insert- 
ing the  words  "  one  sovereign,"  and 
looking  at  the  1st  section  of  the  14  &  15 
Vict.  c.  100, 1  think  the  Court  had  power 
to  order  such  an  amendment  to  be  made. 

Martin,  B. — I  am  of  opinion  that  there 
was  a  variance  in  proof,  and  I  do  not 
think  we  could  support  the  conviction 
under  the  18th  section  of  the  14  <&  15 
Vict.  c.  100 ;  but  I  think  there  was  a 
power  in  the  Court  to  amend  the  indict- 
ment according  to  the  proof. 

Brett,  J. — ^I  think  that  "  nineteen  shil- 
lings and  sixpence  "  was  meant  to  be  the 
description  of  what  was  stolen,  and  that 
the  1st  section  of  14  &  15  Vict.  c.  100 
gave  the  Court  power  to  amend  the  in- 
dictment, *and  I  therefore  answer  the 
second  question  in  the  affirmative. 

Grove,  J.,  and  Quain,  J.,  concurred. 
Conviction  affirmed. 

Attorneys — Rogers  &  Sons,  for  the  prosecution. 
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fCROWN  CASE  RESERVED.] 
Ifi72         1 
N         16    23    I       "^^^  QUEEN  V,   WIDDOP.* 

Debtors  Act,  1869 — Indictment  for  o6- 
iaining  Property  by  False  Pretence — LiquU 
dation  by  Arrangement — Examination — 
Evidence— 32  Sf  33  Vict,  c.  62.  s,  11—32  ^ 
33  Vid.  c.  71.  M.  14, 18,  96,  97, 125. 

On  an  indictment  of  a  trader  for  obtain' 
xng  property  on  credit,  wider  tlie  false  'pre^ 
tence  of  dealing  in  the  ordinary  way  of 
his  trade,  vnthin  fonr  months  before  his 
liquidation  contrary  to  the  11th  section  of 
the  Debtors  Act,  1869,  an  examination  of 
the  trader  in  liquidation  taken  under  the 
97th  section  of  the  Bankruptcy  Act,  1869 
(32  ^  33  Vict,  c.  71),  was  admitted  in  evi- 
dence against  him.  The  summons  to  bring 
up  the  trader  for  examination  was  issued 
before  the  certificate  of  the  appointment  of 
the  trustee  was  given  by  the  registrar.  The 
trader  aitended,  was  examined,  and  the  e«- 
amination  was  taken  after  the  giving  of  the 
certificaie  of  appointment: — ^Held,  that 
wlieihcK  the  summons  was  regularly  issued 
or  not,  the  trader  by  appearing  and  sub' 
mitting  to  be  examined,  waived  the  irregu- 
larity, if  any,  and  the  examination  was 
properly  taken  and  admissible  in  evidence 
against  the  prisoner  on  the  trial  of  the  in- 
dictmetU,    The  Queen  v.  Scott  followed. 

Case  reserved  by  Cleasby,  B. 

The  prisoner  was  indicted,  at  the  last 
assizes  held  at  Leeds,  under  the  14th  and 
15th  sub-sections  of  the  11th  section  of 
the  Debtgrs  Act,  1869— 

For  that  he,  being  a  trader,  within  four 
months  before  the  commencement  of  his 
liquidation,  obtained  property  on  credit 
under  the  false  pretence  of  dealing  in  the 
ordinary  way  of  his  trade,  and  had  not 
paid  for  the  same,  and  that  he,  being  a 
trader,  within  the  like  period  of  four 
months,  disposed  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  property 
obtained  on  credit  and  not  paid  for. 

At  the  trial  an  examination  of  the 
prisoner,  taken  before  the  Registrar  of  the 
Bankruptcy  Court,  was  tetfdered  in  evi- 
dence for  the  prosecution  and  objected  to. 

«  Coram  Kelly,  C3. ;  Martin,  B. ;  Byles,  J. ; 
Brrtt,  J. ;  Grove,  J. ;  and  Qnain,  J. 

New  SiRiiw,  42.— Mao.  Caf. 


The  following  are  the  dates  of  the  pro- 
ceediugs  in  liquidation — 

The  petition  was  presented  on  the  8th 
of  June,  1872.  The  first  meeting  of 
creditors  was  held  and  the  appointment 
of  a  trustee  made  on  the  28tn  of  June, 
1872.  The  registrar's  certificate  of  the 
appointment  of  the  trustee  was  dated  the 
5th  of  July,  1872.  The  prisoner  was 
summoned  to  be  examined  under  the 
96th  section  of  the  Bankruptcy  Act,  1869. 
The  summons  was  issued  on  the  29th  of 
June,  and  the  prisoner  attended  in  pur- 
suance of  it,  and  was  examined  on  the 
9th  of  July,  and  again  by  adjournment 
on  the  12th  of  July.  The  examination 
then  taken  was  the  one  tendered  in  evi- 
dence. 

The  first  objection  was,  that  the  sum- 
mons being  issued  before  the  certificate 
of  appointment  of  trustee,  was  nbt  in 
compliance  with  the  96  th  section,  and  the 
examination  taken  under  it  obtained  by 
an  unlawful  exercise  of  authority,  and 
therefore  inadmissible. 

The  summons  was  in  the  form  7iy  of 
the  bankruptcy  forms. 

Another  objection  taken  was,  that  the 
examination  was  taken  by  the  registrar 
and  not  by  the  judge,  as  directed  by  the 
97th  section,  and  that  there  was  no  proof 
that  the  judge  had  under  the  67th  section 
delegated  to  the  re^trar  the  power  of 
taking  the  examination. 

To  this  it  was  answered  that  the  sum- 
mons was  issued  by  the  Court,  and  that 
the  place,  viz.,  the  Court  House,  and  time 
of  examination  were  naiiied  in  it,  and  that 
as  the  examination  took  place  at  the  time 
named  before  the  registrar  as  a  part  of 
the  proceedings  in  liquidation,  it  must 
be  presumed  ho  was  then  acting  lawfully 
in  taking  the  examination. 

Another  objection  was,  that  so  far  as 
regards  certain  questions  and  ^answers  in 
the  examination,  the  questions  had  a 
direct  tendency  to  criminate  the  prisoner 
by  proving  the  very  charges  upon  which 
the  indictment  was  framed. 

Upon  this  objection  the  cases  of  TJie 
Quern  V.  Scott  (1),  The  Queen  v.  Skeen  (2), 

(1)  D.  &  B.  47 ;  8.  c.  25  Law  J.  Rep.  (n.s.) 
M.C.  128. 

(2)  BeU  C.C.  97;  s.  c.  28  Law  J.  Rep.  (n.8.) 
M.C.  91. 
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The  Queen  v.  Bohinson  (3),  were  referred 
to  on  behalf  of  the  prosecution. 

A  fourth  objection  was,  that  whatever 
the  law  may  have  been  under  former  Acts 
of  Parliament^  yet  under  the  present  Act, 
as  by  section  108  the  deposition  is  made 
evidence  upon  the  death  of  the  bankrupt, 
it  ought  not  to  be  admitted  during  his 
lifetime. 

A  copy  of  the  examination  endorsed 
with  my  initials  will  be  in  the  hands  of 
the  oflBcer  of  the  Court,  to  be  referred  to 
if  necessary. 

It  was  proved  that  each  sheet  of  the 
examination  was  signed  by  the  prisoner. 

I  admitted  the  whole  of  the  examina- 
tion. 

The  prisoner  was  convicted,  -but  re- 
leased on  bail  to  appear  at  the  next 
assizes.  If  the  whole  examination  was 
admissible  in  evidence,  the  conviction  is 
to  stand.  If  the  whole  or  any  part  was 
not  admissible,  the  conviction  is  to  be 
quashed. 

Waddy  (Wilberforce  with  him),  for 
the  prisoner. — The  examination  of  the 
prisoner  taken  before  the  registrar  in 
Bankruptcy  was  not  admissible  on  this 
prosecution  on  the  ground  that  it  was 
not  a  legal  examination,  because  the 
provisions  of  tiie  statute  which  enabled 
nim  to  be  compulsorily  examined  were 
not  followed  and  obeyed.  The  cases  of 
The  Queen  v.  Scott  (1)  and  The  Queen  v. 
Bobinson  (3)  are  authorities  against  me  if 
the  provisions  of  the  32  &  33  Vict.  c.  71. 
ss.  96,  97,  have  been  complied  with,- but 
it  is  contended  that  they  have  not  been, 
because  the  trustee  in  the  liquidation  ap- 
plied for  the  summons  before  the  Court 
had  given  him  a  certificate  of  his  appoint- 
ment. The  97th  section  enables  the  Court 
to  examine  upon  oath,  &c.,  any  person  so 
brought  before  it  in  manner  aforesaid 
concerning  the  bankrupt,  his  dealings  or 
property.  The  96th  section  provides  the 
mode  of  bringing  the  person  before  the 
Court,  and  enacts  that  it  may  '*on  the 
application  of  the  trustee  *'  at  any  time 
after  an  order  of  adjudication  has  been 
made  against  a  bankrupt  summon  before 
it  the  bankrupt  or  his  wife,  &c 

(3)  36  Law  J.  Bep.  (n.s.)  M.C.  78;  s.  c.  Law 
Kep.  I  C.C.R.  80. 


and.  if  any  person  so  summoned  refases 
to  come  before  the  Coutt,  it  may  by  war- 
rant cause  him  to  be  apprehended  and 
brought  up  for  examination.  By  section  18 
of  the  same  Act  the  appointment  of  a 
trustee  shall  be  reported  to  the  Court, 
and  the  Court  upon  being  satisfied  that 
the  requisite  security  has  been  entered 
into  by  him,  shall  give  a  certificate  de- 
claring him  to  be  a  trustee  of  the  bank- 
ruptcy named  in  the  certificate,  and  such 
certificate  shall  be  conclusive  evidence  of 
the  appointment  of  the  trustee,  and  such 
appointment  shall  date  from  the  day  of 
the  certificate.  The  liquidation  by  ar- 
rangement takes  place  under  section  125, 
and  by  sub-section  6  of  that  section  "  the 
certificate  of  the  registrar  in  respect  of 
the  appointment  of  any  trustee  in  the 
case  of  a  liquidation  by  arrangement  shall 
be  of  the  same  efiect  as  a  certificate  of  the 
Court  to  the  like  efiect  in  the  case  of  a 
bankruptcy,"  and  the  powers  of  a  trustee 
are  the  same  as  a  trustee  in  bankruptcy 
under  the  7th  sub-section.  The  appoint- 
ment of  the  trustee  in  &rct  takes  place 
under  the  1st  sub-section  of  the  125th 
section  at  a  meeting  of  the  creditors,  and 
under  the  4th  sub-section  the  proceed- 
ings in  liquidation  **  shall  be  deemed  to 
have  commenced  as  from  the  date  of  the 
appointment  of  trustee." 

LKelly,  C.B. — ^That  took  place  on  the 
28th  of  June.] 

But  the  certificate  is  necessaiy  to  clothe 
him  with  the  character  of  trustee,  and 
as  he  did  not  possess  that  character  when 
the  summons  issued,  it  was  not  issued  on 
the  c^pplication  of  the  trustee,  and  was 
therefore  void,  and  the  prisoner  was  not 
brought  before  the  registrar  by  a  sum- 
mons issued  in  accordance  with  the  96th 
section,  and  his  examination  therefore 
was  not  legal,  and  as  he  was  not  there- 
fore compellable  to  answer  the  questions 
the  answers  were  obtained  by  an  illegal 
compulsion  or  duress,  and  inadmissiUe. 

[MELLOlt,  J. — ^Assuming  your  construc- 
tion to  be  the  right  one,  was  the  defect 
anything  more  than  an  irregularity  ?  If 
he  had  at  the  time  of  the  taHng  of  the  ex- 
amination objected  to  answer  the  ques- 
tions on  the  ground  that  the  summons 
,had  been  improperly  issued,  it  might  have 
been    corrected,  for  at   that    time  the 
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certificate  of  the  appointment  bad  been 
made.  Martin,  B. — ^The  proceedings  in 
liquidation  are  on  tbe  prisoner's  own 
petition.] 

Next,  at  any  rate,  portions  of  tbe  ex- 
amination were  inadmissible,  as  tbe 
answers  were  obtained  ttnder  tbe  influ- 
ence of  tbreats  of  tbe  partyxross-examin* 
ing — The  Qusen  v.  Oarrett  (4),  Ths  Quern 
V.  Jarvis  (5).  [Certain  of  tbe  questions 
and  answers  were  bere  referred  to,  but  as 
tbis  point  became  immaterial,  it  is  not  ftir- 
tber  referred  to.]  Tben  tbe  97tb  section 
gires  power  to  tbe  "  Conrt "  to  examine ; 
therefore  it  was  not  competent  for  tbe 
registrar  to  have  taken  tbe  examination. 
Section  4  enacts  that  in  the  Act  tbe  word 
Court  should  mean  tbe  Court  baying 
jurisdiction  in  bankruptcy,  and  the  regis- 
trar shall  mean  the  registrar  of  tbe 
Court.  Tbe  67tb  section  enables  tbe 
judge  of  a  local  Court  to  delegate  to  the 
registrar  such  of  the  powers  vested  in 
him  by  tbis  Act  as  it  may  be  expedient 
for  ihe  judge  to  delegate  to  him,  but  there 
was  in  tbe  present  case  no  evidence  of 
any  such  delegation. 

[Mellob,  J.— The  presumption  is  that 
the  officer  was  rightly  acting  till  you 
shew  tbe  contrary.] 

Further,  tbe  questions  to  which  tbe 
objectionable  answers  were  given  were 
put  with  a  direct  view  to  a  criminal  prose- 
cution  and  that  only.  [Certain  questions 
and  answers  were  here  referred  to.]  They 
'  may  be  put  to  get  at  bis  dealings  but  not 
to  criminate  him. 

[Kelly,  C.B.— That  is  not  so.  If  tbe 
questions  are  confined  to  his  trade  deal- 
ings or  property,  though  tbe  answers  in- 
volve a  liability  to  criminate  him,  they 
may  nevertheless  be  put.  Byles,  J. — 
You  would  have  to  go  on  to  say  be  must 
not  be  asked  questions  which  may  indi- 
rectly tend  to  criminate  him.] 

J.  TT.  MdloTy  for  tbe  prosecution. — 
The  summons  was  an  irregularity  and  did 
not  make  tbe  subsequent  proceedings  void. 
The  titie  of  tbe  trustee  bad  been  per- 
fected before  tbe  appearance  to  be  ex- 
amined. 

(4)  Dears.  C.C.,232  ;  s.  c.  23  Law  J.  Rep.  (n.s.) 
M.C.  20. 
(6)  87  Law  J.  Rep.  (n.8.)  M.0. 1. 


[Maetin,  B.-— The  trustee  is  appointed 
exclusively  by  tbe  creditors.] 

Yes.  The  fourth  sub-section  of  tbe 
125th  section  shews  that  all  that  the 
registrar  has  to  inquire  about  is  as  to  tbe 
manner  in  which  the  resolution  appoint- 
ing him  has  been  passed. 

[Beett,  J. — ^If  the  registrar  omitted  to 
give  a  certificate,  could  you  prove  the 
appointment  aliunde?  Mabtin,  B. — ^It 
seems  to  me  the  provision  of  the  18tb  sec- 
tion as  to  tbe  appointment  of  tbe  trustee 
dating  from  tbe  certificate,  is  confined  to 
tbe  trustee  in  bankruptcy,  and  that  tbe 
6tb  sub-section  of  section  125  does  not 
apply  that  provision  to  the  trustee  in 
liquidation.  The  provisicm  as  to  the  date 
onLj  applies  where  tbe  appointment  is 
made  by  tbe  Court.] 

In  bankruptcy  where  tbe  appointment 
is  by  tbe  Court. the  17tb  section  provides 
that  the  registrar  shall  act  as  trustee,  but 
there  is  no  such  provision  where  tbe 
trustee  is  appointed  in  tbe  commencement 
by  the  creditors. 

[Waddy  referred  to  section  13  giving 
the  Court  power  to  appoint  a  receiver 
afker  tbe  presentation  of  the  petition  and 
to  Ex  parte  Isaac  (6).] 

Tbe  title  of  tbe  trustee  in  liquidation  to 
tbe  debtor's  property  relates  back  to  tbe 
filing  of  tbe  petition,  notwithstanding  that 
sub-section  4  of  section  125  says  that  tbe 
liquidation  shall  be  deemed  to  have  com- 
menced from  tbe  date  of  tbe  appointment 
of  trustee — Ex  parte  Duignan ;  re  BisaeU 
(7).  By  tbe  7tb  sub-section  of  tbe  125tb 
section  the  trustee  in  liquidation  is  sub- 
stituted for  the  trustee  in  bankruptcy; 
all  tbe  provisions  of  the  Act  as  to  tbe  one 
are  to  apply  to  tbe  other,  and  that  clause 
says  that  in  construing  such  provisions 
tbe  appointment  of  a  trustee  under  a 
liquidation  shall,  according  to  circnm- 
stances,  be  deemed  to  be  equivalent  to, 
and  a  substitute  for,  the  presentation  of  a 
petition  in  bankruptcy,  or  tbe  service  of 
such  petition,  or  an  order  of  adjudication 
in  bankruptcy.  But  it  is  further  con- 
tended that  by  appearance,  according  to 
tbe  exigency  of  the  summons,  without 

(6)  40  Law  J.  Rep.  (n.s.)  Bankr.  19 ;  8.  c.  Law 
Rep.  6  Chanc.  App.  58. 

(7)  40  Law  J.  Rep.  (n.b.)  Bankr.  83,  68;  s.  c. 
Law  Rep.  6  Chanc  App.  605. 
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objection,  he  waived  snch  an  objection  as 
this— T^  Queen  v.  Fletcher  (S),  Turner 
V.  The  Postmaster  Oenercd  (9),  The  Qtieeii 
V.  Shaw  (10).  Further,  if  there  was  no 
jurisdiction  to  take  this  examination  com- 
pulsorilj,  then,  inasmuch  as  the  defen- 
dant appeared  and  gaye  his  examination 
without  objection,  the  statement  was 
voluntary,  and  therefore  admissible  in 
evidence — The  Queen  v.  Sloggett  (11). 

Cur,  adv.  vuU, 

The  following  judgments  were  given 
on  November  23  : 

Kelly,  C.B. — ^We  are  all  of  opinion 
that  this  conviction  should  be  affirmed. 
Two  questions  were  argued  at  the  bar, 
the  first  was  one  of  very  general  im- 
portance, and  the  other  was  peculiar  to 
the  circumstances  of  the  present  case.    It 
was  argued  that  the  summons  issued  and 
served  upon  the  prisoner  to  attend  and  be 
examined  was  illegal   and  void  on  the 
ground  that  it  was  issued  before  a  certifi- 
cate of  the  appointment  of  the  trustee  had 
been  given  by  the  registrar,  and  on  the 
application  of  the  trustee,  who,  although 
he  had  then  been  appointed  trustee  by  the 
creditors,  had  not  been  declared  trustee 
by  a  certificate  of  the  registrar,  and  there- 
fore it  did  not  make  it  compulsory  on  the 
prisoner  to  attend  for  examination.      I 
pronounce  no  opinion  on  that  question, 
because  I  think  that  the  defect,  if  any, 
was  cured  by  the  presence  of  the  party 
summoned,  and  his  voluntary  submission 
to  be  examined.     The  96th  and  97th  sec- 
tions of  the  Bankruptcy  Act,  18G9,  upon 
which  the  validity  of  the  summons  de- 
pends, merely  refer  to  process  or  the 
mode  of  bringing  the  party  before  the 
Court.     Here  the  prisoner  appeared,  and 
it  would  be  a  violation  of  the  rules  of 
procedure  as  well  as  of  common  sense 
not  to  say  that  the  prisoner  having  known, 
as  he  must  have  done,  of  the  proceedings 
in  the  liquidation  of  his  affairs,  notwith- 
standing attends  voluntarily  and  submits 

(8)  40  Law  J.  Rep.  (k.8.)  M.C.  123;  8.  c  Law 
Bap.  2  C.C.R.  320. 

(9)  34  Law  J.  Hop.  (n.s.)  M.C.  10. 

(10)  34  Law  J.  Rep.  (n.s.)  M.C.  169. 

(11)  Dears.  C.C.  666 ;  s.  c.  26  Law  J.  Rep.  (n.s.) 
M.C.93. 


to  be  examined,  that  circumstance  cures 
the  defect,  and  that  therefore  the  answers 
he  gave  were  voluntary,  and  were  ad- 
missible against  him. 

Martin,  B. — I  am  of  the  same  opinion. 
The  petition  in  hquidation  in  the  form 
given  in  the  rules  alleges  that  your  peti- 
tioner is  unable  to  pay  his  d^bts,  and  is 
desirous  of   instituting    proceedings  for 
liquidation  of  his  affairs,  and  hereby  sub- 
mits  to  the  jurisdiction  of  this  Ck)urt  in 
the  matter  of  such  proceedings.     That  is 
the  beginning  of  matters,  and  here  that 
petition  was  presented  on  the  8th  of  June. 
On  the  26th  of  June  a  meeting  of  cre- 
ditors took  place  and  a  trustee  was  ap- 
pointed. On  the  next  day  a  summons  was 
issued  to  the  trader  to  attend  and  be  exa- 
mined, and  he  attended  on  the  9th  of  July 
following.  He  had  all  that  interval  of  time 
to  consider  the  facts  relating  to  his  deal- 
ings, and  he  then  appeared,  made  no  protest, 
and  there  was  an  adjournment  to  the  12th. 
The  whole  examination  was  taken  down  in 
writing  and  read  over  to  him,  and  I  see 
that  he  signed  his  name  twelve  time&  to  it, 
and  it  was  taken  on  two  different  days.  Yet 
it  is  contended  that  it  is  not  to  be  evidence 
against  him.      The  ground  of  objection 
put  forward  is  that  he  was  compelled  to 
criminate  himself.     No  doubt  by  the  law 
of  England  no  man  is  bound  to  criminate 
himself,  but  I  think  this  examination  was 
not  directed  to  criminate  him,  it  was  for 
a  civil  purpose.     I  cannot  see  how  this 
can  be  said  to  be  a  proceeding  for  the 
purpose  of  criminating  the  man,  but  there 
is  a  difference  of  opinion  in  the  Court  on 
this  matter.     The  Queeii  v.  8coU  (1)  has 
conclusively  decided  that  the  examination 
of  the  bankrupt  in  a  similar  prooeedine 
is  admissible  in  evidence  against  him,  and 
I  think  that  decision  ought  to  be  taken 
as  conclusive.    If  this  was  a  lawful  ex- 
amination, then  it  comes  within  that  case. 
I  think  it  is  lawful  both  under  the  statute 
and  at  common  law.    Mr.  Waddy's  objec- 
tion  was  that  under  the  96th  section, — 
which  enacts  that  the  Court  may,  on  the 
appUcation  of  the  trustee  at  any  time 
^ter  an  order  of  adjudication  has  been 
made  against  a  bankrupt,  summon  before 

it  the  bankrupt,  and  if  any  person  so  sum- 
moned refuses  to  give  evidence  a  warrant 

may  issue,  and  the  97th  section,  which 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  OF  MAGISTRATES. 


13 


giyeB  the  Court  power  to  examine  any 
person  so  brought  before  it  concerning  his 
dealings  and  property,  and  proceedings  in 
liqiddation  being  made  analogous  to  l^k- ' 
ruptcy  prooeedinffB, — before  the  sum- 
mons conld  issue  there  must  have  been  a 
certificate  of  the  appointment  of  the  trus- 
tee.; that  the  summons  gave  jurisdic- 
tion; and  that  being  issued  before  the 
certificate  was  given  it  was  unlawful.  I 
think  that  objection  wholly  fails,  and  that 
by  his  appearance  on  the  8th  of  July  the 
prisoner  gave  the  Court  jurisdiction,  though 
the  summons  was  futile  when  he  appeared. 
I  think,  therefore,  the  examination  was 
lawfully  taken  and  the  evidence  admis- 
sible, and  I  further  am  of  opinion,  though 
other  members  of  the  Court;  may  not  be, 
that  the  proceedings  were  regular. 

Brett,  J. — I  am  of  the  same  opinion. 
It  was  argued  that  the  Judge  exorcised  , 
hifl    Mithority    illegally.      It    was    said 
the  examination  was  illegal  because  the 
prisoner  was  summoned  before  the  ap- 
pointment of  the  trustee  was  registered. 
The   certificate    of  appointment  of  the 
trustee  was  said  to  be  a  condition  prece- 
dent to  the  right  of  the  registrar  to  take 
the  examination  of  the  bankrupt.     It  is 
useless   to  decide  whether  the  appoint- 
ment of  the  trustee  was  at  the  time  of 
the  resolution  of  creditors  or  of  regis- 
tration, and  I  now  assume  that  it  was  not 
until   the   certificate  .  was    given.     The 
defendant    was    examined     after    that 
day,  and  his  examination  was  lawfully 
taken  if  the  registrar  had  jurisdiction  to 
exiunine  him  at  the  time  he  did  so.     It  is 
wrong  to  say  it  was  a  condition  precedent 
that  the  prisoner  should  have  been  sum- 
moned according  to  the  provisions  of  the 
statute.     It  seems  to  me  that  when  you 
have  a  Court  with  jurisdiction  aliunde  it 
is  not  a  conditioh  precedent.    Mr.  Waddy, 
in  answer  to  a  question  of  mine,  admitted 
that  the  prisoner  .might  have  been  in- 
dicted for  perjury,  and  I  think  that  he, 
by  that  answer,  in  a  great  measure  ad- 
mitted that  the    Court  had  competent 
jurisdiction.      I  assume,  therefore,    the 
summons  to   have    been  irregular,   but 
when  the  defendant  came  and  submitted 
himself  for  examination  the .  irregularity 
was  cured,  and  he  was  properly  before 
the  Court,  and  was  legally  compellable  to 


answer  the  questions  put  to  him.     The 
case  is  within  the  decisions  of  The  Queen  v. 
Scott  (1)  and  The  Queen  v.  Robinson  (3). 
The  other  judges  concurred. 

Conviction  affirmed. 

Attorneys — Clarko  &  Son,  ageuU  for  Terry  &  Co., 
Bradford,  Yorkshire,  for  tue  prosecution ;  M.  K. 
Braund,  agent  for  J,  Green,  Bradford,  York- 
shire, for  prisoner. 


[IN  THE  COURT  OF  QJJEEirS  BENCH.J 

1872      r  ^^^    QUEEN,  ON   THE   PROSECUTION 
x*^      7  <     OP    JUSTICES   OP  MIDDLESEX    (re- 

^    *  L  »pondents)fV, TAYLOR  (a^eUant). 

Alehouse — License  fo^'  Sale  of  Exciseahle 
LiqtMrs — Application  to  Special  Sessions 
after  unsuccessful  A])plication  to  General 
Sessions — Neglect  to  Appeal — New  Tenant 
—9  Qeo,  4  c.  Gl.  s,  14. 

A  Jiouse  in  Middlesex,  kept  for  some  years 
as  an  inn,  under  9  Qeo.  4.  c.  61,  u^as  in  Feb- 
ruary,  1872,  left  by  the  licensed  tenant,  who 
gave  up  possession  to  T,  In  March  follow- 
ing,  at  the  annual  general  licensing  meeting,^ 
application  wasmadefora  license  on  behalf 
of  T,  but  this  was  refused,  and  no  appeal 
was  made  from  the  decision.  The  license 
expired  on  April  t>th,  when  the  house  was 
shut  up,  and  in  May  T,  applied  under  s,  14 
to  the  special  sessions  for  a  license,  who 
refused  it  on  the  ground  that  the  application 
had  been  already  disposed  of  ai  the  general 
licensing  sessions : — Held,  that  after  an  un- 
successful  application  at  the  annual  general 
licensing  meeting,  T.  could  not  afterwards 
renew  his  application  at  the  special  sessions. 

In  this  case  ihere  was  an  appeal  to  the 
General  Sessions  against  the  refusal  of 
justices  of  Middlesex  sitting  in  Special 
Sessions  to  grant  C.  Taylor  a  license  for 
his  house  in  Kensington  under  9  Geo.  4. 
c.  61.  s.  14  (1).  The  General  Sessions 
dismissed  the  appeal  subject  to  a  case,  of 
which  the  following  is  the  material  part-* 

(1)  By  9  Geo.  4.  c.  61.  s.  14,  If  any  person  duly 
licensed  under  this  Act  shall  (before  the  expira- 
tion of  such  license)  die,  or  shall  be  by  sickness 
or  other  infirmity  rendered  incapable  of  keeping 
an  inn,  or  shall  become  bankrupt  ....  or  if  any 
person  so  licensed,  or  the  heirs,  executors,  adminis- 
trators or  assigns  of  any  person  so  licoBsed,  shall 
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The  Abbey  Tasrem  bad  been  licensed 
for  s6me  years  under  9  Geo.  4.  c.  61,  and 
in  July,  1870,  the  tenant  transferred  his 
license  to  one  Landen.  It  appeared  that 
during  Landen's  occupation  he  was  guilty 
of  misconduct,  and  he  gave  up  possession 
of  the  premises  to  the  appellant  on  Febru- 
ary the  Gth,  1871.  In  the  same  month 
of  February,  Landen  applied  to  justices 
to  transfer  the  license  to  the  appellant, 
who  had  purchased  the  house  and  good 
will,  but  the  application  was  refused. 
At  the  adjourned  General  Annual  Liccns- 
'  ing  Meeting  in  March,  1871,  Landen,  who 
had  given  up  possession  to  the  appellant, 
who  was  then  in  occupation,  applied  for 
a  license,  and  although  no  notice  had 
been  given  by  the  appellant  of  his  inten- 
tion to  make  the  application,  it  was  in 
fact  made  on  his  behalf  and  with  his 
assent.  The  application  was  refused,  and 
no  appeal  was  made  to  the  General  Ses- 
sions under  section  27. 

The  license  having  expired  in  April, 
1871,  the  house  was  shut  up.  At  the 
next  Special  Licensiug  Sessions  after 
that  day,  4th  of  May,  1871,  the  appellant, 
who  was  then  in  occupation,  applied  to 
the  justices  to  grant  him  a  liceuse  under 
section  14.  The  justices  refused  to  grant 
the  license  upon  the  ground  that  the 
renewal  of  the  license  had  been  refused 
at  the  previous  adjourned  General  Annual 
Licensing  Sessions,  and  that  there  had 
been  no  appeal  from  this  decision. 

A  fresh  application  under  the  same  sec- 


remove  from  or  yield  up  the  possession  of  the 
house  specified  in  such  license  ;  or  if  the  occupier 
of  any  such  house  being  about  to  quit  tlie  same 
shall  hare  wilfully  omittt'd,  or  shall  have  neglected 
to  apply  at  the  gonoral  annual  licensing  meeting, 
or  at  any  adjournment  thereof,  for  a  license  to 
continue  to  sell  exciseable  liquors  by  retail  to 
be  drunk  or  consumed  in  such  house,  it  shall  be 
lawful  for  the  justices  assembled  ...  at  a  special 
session,  holden  under  the  authority  of  this  Act,  for 
the  division  or  place  in  which  the  house  so  kept 
or  having  been  kept  shall  be  situatf ,  in  any  of  the 
above-mentioned  cases,  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors  or  administrators  of 
the  person  so  dying  ...  or  to  any  new  tenant  or 
occupier  of  any  house  having  so  become  unoccu- 
pied ...  a  license.  Provided  always  that  every 
such  license  shall  continue  in  force  only  from  the 
day  on  which  it  shall  be  granted  untU  the  5th  of 
April  or  the  10th  of  October  then  next  ensuing,  as 
the  case  may  be* 


tion  was  made  by  the  appellant,  afber 
giving  the  required  notices,  at  the  next 
following  Special  Licensing  Sessions,  on 
the  4th  of  July.  Tha  justices,  after  hear- 
ing the  case,  refused  to  grant  a  license, 
on  the  ground  that  the  case  did  not  come 
within  section  14. 

On  appeal,  the  General  Sessions,  after 
hearing  the  facts,  refused,  on  the  same 
ground,  to  grant  a  license,  and  dismissed 
the  appeal. 

The  house  had  been  properly  conducted, 
except  while  Landen  occupied  it,  and  the 
appellant  is  a  proper  person  ix)  be  en- 
trusted with  a  license  ;  and  it  is  admitted 
that  he  is  entitled  to  a  license  if  the 
justices  had  power  to  grant  it  under 
section  14.  The  house  is  a  suitable  house, 
and  if  licensed,  would  be  convenient  to 
the  neighbourhood. 

The  question  for  the  Court  was,  whether 
the  Special  or  General  Sessions  had  power 
to  grant  a  license  to  the  appellant  under 
section  14. 

Bosaiiqiiet  (on  May  1),  for  the  respon- 
dents, contended  that  the  case  was  not 
one  in  which  a  license  could  be  granted 
under  9  Geo.  4.  c.  61.  s.  14,  as  the  cir- 
cumstances were  not  similar  to  those 
enumerated  in  that  section.  Secondly, 
that  assuming  that  the  Special  Sessions 
had  jurisdiction  to  entertain  the  applica- 
tion, the  refusal  to  grant  the  license  at 
the  Licensing  Sessions  was  a  decision 
upon  the  very  point  in  dispute,  which 
could  only  be  questioned  by  appesd  to  the 
General  Sessions,  and  not  by  a  separate 
application  to  the  Special  Sessions. 

McMahon,  for  the  appellant^  contended, 
first,  that  the  matter  was  not  resjud/icaia^ 
as  the  Licensing  Sessions  had  given  no 
decision  on  the  merits;  secondly,  that 
the  case  was  one  in  which  the  outgoing 
tenant  had  failed  to  procure  a  renewal  of 
the  license  within  the  meaning  of  sec- 
tion 14. 

[An  adjournment  was  then  granted  to 
allow  evidence  to  be  produced  that  the 
decision  was  not  upon  the  merits,  but 
no  such  evidence  could  be  given.] 

Blackbubn,  J.  (on  May  7),  delivered 
the  judgment  of  the   Court  (2).— [The 
(2)  Blackburn,  J. ;  Mellor,  J. ;  and  Lush,  J. 
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learned  Judge  stated  the  material  facts 
and  proceeded]. — It  appeared  that  Lan- 
den,  the  former  tenant  of  the  premises, 
having  given  up  possession  of  tiiem,  the 
new  t^ant  applied  to  the  Greneral  Licens- 
ing Sessions  held  in  March,  when  for  some 
reason  which  is  not  given  the  justices  re- 
fused the  license.  He  did  not  appeal  to 
the  General  Sessions,  but  afterwards  went 
to  the  Special  Sessions  in  the  same  year 
and  asked  for  a  license.  It  was  objected, 
and  the  objection  has  been  renewed  before 
us,  that  having  made  an  unsuccessful 
application  at  the  General  Licensing  Ses- 
sions, he  could  not  afterwards  go  to  the 
Special  Sessions.  We  are  of  opinion  that 
the  objection  is  well  grounded,  and  that 
as  there  was  no  appeal  from  the  decision 
of  the  licensing  meeting  the  case  must  be 
looked  at  as  if  the  decision  had  been  affirmed 
on  appea],  and  the  appellant  had  after- 
wards gone  to  the  Special  Sessions.  It  was 
suggested,  however,  that  the  decision  had 
not  been  on  the  merits,  but  this  is  not 
disclosed  by  the  case.  We  think  that  the 
appellant  may  apply  for  a  license  at  any 
future  general  annual  meeting  but  that  he 
cannot  make  the  application  at  the  Special 
Sessions. 

Orders  confirmed. 


Attorneys— H.  J.  ^  T.  Child,   for    appellant; 
AUen  &  Sons,  for  respondents. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

{In  the  Second  Division  of  the  Court) 

1872. 

June  10. 

July  6. 


■} 


THE   QUEEN  V,   ABHITAQE   AND 
ANOTHER,  JUSTICES,  ETC.  (1) 


Bastardy — Evidence — Death  of  Mother 
— Hearing  ai  Petty  Sessions — 7  ^  8  Vict. 
e.  101.  s.  3. 

The  evidence  of  tJie  mother  of  a  hasiard 
childy  who  is  an  applicant  for  an  affiliation 
order  against  the  putative  fatJier,  is  neceS' 
sary  at  the  liearing  of  the  summons  hefore 
justices  sitting  in  petty  sessions  under  the 
8^^  9  Vict,  c,  101.  «.  3.     Therefore,  if  the 

(1)  Coram  Hannen,  J.,  and  Quain,  J. 


mothei*  die  after  making  he)'  application  for 
a  summons,  and  before  the  Keating  of  the 
summons  at  petty  sessions,  the  justices  have 
no  jurisdiction  to  make  an  order  thereon, 

Semble,  it  m^y  be  otherwise  on  the  hear- 
ing  of  an  appeal  against  an  affiliation 
order  under  8  Vict,  c,  10.  s,  6,  if  the  mother 
die  after  the  hearing  of  a  summons  at  petty 
sessions,  and  if  she  has  been  examined  in 
the  presence  of  the  defendant  and  might 
Jia/oe'  been  cross-examined  by  him  at  the 
Petty  Sessions, 

Rule  to  shew  cause  why  a  certiorari 
should  not  issue  to  remove  an  order 
of  justices,  dated  the  12th  of  March, 
1872,  whereby  Wright  Brierly  was  ad- 
judged to  be  the  putatiye  father  of  the 
bastard  child  of  Jane  Jessop,  on  the 
ground  that  the  justices  had  no  jurisdic- 
tion to  hear  the  matter  after  the  death  of 
Jane  Jessop. 

The  material  facts  were  that  the  bastard 
child  was  bom  on  the  23rd  of  January, 
1872.  The  mother  applied  for  and  ob- 
tained a  summons  firom  Armitage  (a  jus- 
tice) on  the  17th  of  February.  The  sum- 
mons was  served  on  the  putative  father. 
On  the  20th  of  February  the  mother  died. 
On  the  27th  of  February  the  summons  was 
heard,  and  the  hearing  adjourned  till  the 
12th  of  March,  and  further  adjourned  till 
the  19th. 

At  the  hearing  on  the  27th  of  Febru- 
ary, the  attorney  for  the  putative  father 
objected  the  want  of  jurisdictidfci  of  the 
justices  to  make  the  order  on  the  ground 
of  the  death  of  the  mother,  and  the  con- 
sequent  absence  of  her  testimony^  An 
attorney  appeared  on  behalf  of  the  mother 
of  the  deceased'woman  in  support  of  the 
application,  and  applied  for  the  appoint- 
ment of  guardian  for  the  child.  Subject 
to  the  protest  of  the  attorney  for  the 
putative  father  a  female  witness  was  ex- 
amined,  and  deposed  to  acts  of  familiarity 
between  the  deceased  and  Brierly. 

At  the  final  hearing  on  the  19th  of 
March,  another  witness  was  examined, 
and  the  evidence  left  no  doubt  on  the 
minds  of  the  justices  as  to  the  paternity 
of  the  child. 

Sir  J,  Karslake  {A,  L,  Smith  with  him), 
appeared  on  behalf  of  the  justices. 
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Waddy  shewed  cause. — The  question  is 
whether  an  affiliation  order  can  be  made 
without  hearing  the  evidence  of  the  mother. 
By  the  3rd  section  of  7  &  8  Vict.  c.  101. 
the  justices  "shall  hear  the  evidence  of 
such  woman,  and  such  other  evidence  as 
she  may  produce,  and  shall  also  hear  any 
evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father ;  and  if  the 
evidence  of  the  mother  be  corroborated 
in  some  material  particular  by  other  testi- 
mony to  the  satisfaction  of  the  said  jus- 
tices, they  may  adjudge  the  man  to  be  the 
putative  fother  of  such  bastard  child." 
Prior  to  this  statute  the  mother,  being 
a  party  to  the  proceeding,  could  not  have 
been  heard,  and  the  effect  of  this  enact- 
ment is  merely  to  enable  the  justices' 
at  petty  sessions  to  hear  the  evidence  of 
the  mother,  and  requires  them  in  such 
case  not  to  be  content  with  such  evidence, 
but  to  take  corroborative  testimony.  Sec- 
tion 2  of  the  same  Act  points  out  a  dis- 
tinction between  the  evidence  required  on 
an  application  made  before  the  birth  of 
the  child,  and  one  made  more  than  twelve 
months  afterwards.  In  the  latter  case 
there  must  be  "  proof  that  the  man  alleged 
to  be  the  father  nas,  within  twelve  months 
next  after  the  birth,  paid  money  for  its 
maintenance."  In  the  former  case  the 
woman  must  "  make  a  deposition  upon 
oath  stating  who  is  the  fiither  of  such 
child."  As  the  8rd  section  only  applied 
to  petty  sessions,  the  woman  could  not 
have  been  examined  on  the  hearing  of  an 
appeal,  and  it  was  enacted  by  the  8  Vict. 
c.  10.  8.  6,  that  on  an  appeal  to  Quarter 
Sessions,  the  justices  "shall  hear  the 
evidence  of  the  said  mother,  and  such 
other  evidence  as  she  may  produce,  <fec., 
but  shall  not  confirm  the  order  so  ap- 
pealed against,  unless  the  evidence  of  the 
said  mother  shall  have  been  corroborated 
in  some  material  particular  by  other  tes- 
timony to  the  satisfaction  of  iJie  said  jus- 
tices." 

[Hannen,  J. — Yet  on  an  appeal,  in  case 
of  the  death  of  the  woman  after  the  order 
made,  the  justices  might  have  had  the 
advantage  of  her  evidence  with  the  cross- 
examination  upon  it.] 

The  Queen  v.   The  Justices  of   Buck- 
inghamshire (2)  merely  decides  that  the 
(2)  14  Lftw  J.  Rep.  (N.S.)  M.C.  46. 


corroborative  evidence  must  appear  on 
the  face  of  the  order  to  have  b^n  taken 
on  oath.  TJie  Queen  v.  Tlie  Jusidces  of  Mid' 
dlesex  (3)  merely  decides  that  the- mother 
is  made  by  the  statute  8  &  9  Vict.  c.  10. 
s.  6  a  competent  witness  to  prove  the  re- 
ceiving of  notice  of  app^l,  as  such  proof 
was  part  of  the  trial  oy  the  appeal  within 
that  section.  The  Queen  y,  TJie  Justices  of 
Buckinghamshire  (4)  shews  that  on  an  ap- 
peal under  these  Acts,  the  corroborative 
evidence  in  support  of  the  woman's  evi- 
dence may  be  dispensed  with.  Then  if  that 
be  the  case,  why  should  not  the  mother's 
if  it  be  not  required  ? 

[Hannen,  J. — Erie,  J.,  there  says,  that 
when  judgment  had  been  given  on  the 
point  of  jurisdiction,  the  appellant  said 
there  was  no  further  objection,  and  the 
order  was  of  course  confirmed.] 

It  is  no  objection  that  the  putative 
father  is  deprived  of  his  appeal,  by  reason 
o^  not  having  the  mother  to  send  notice 
to  of  his  having  entered  into  the  necessary 
recognizance  and  of  appeal,  because  it 
was  decided  in  The  Queen  v.  Tim  Justices 
of  Leicestershire  (5)  that  the  sessions 
could  not  refuse  to  hear  the  appeal  on 
that  ground,  as  the  appellant  was  excused 
from  giving  such  notices  by  the  act  of  Gk)d. 
The  mother  might  be  an  idiot  or  become 
lunatic  immediately  consequent  upon  the 
birth,  and  in  such  case  the  statute  can 
never  have  intended  so  unreasonable  a 
thing  as  to  have  deprived  the  child  of  its 
support  by  the  fEither. 

Besley,  in  support  of  the  rule. — The 
evidence  of  the  mother  is  imperatively 
required  to  enable  the  justices  in  petty 
sessions  to  make  an  affiliation  order.  The 
history  of  this  enactment  is  dated  from 
theJ4  &  5  Will.  4.  c.  76.  By  section  69 
of  that  Act,  all  prior  Acts  enabling  the  > 
mother  of  any  l^tard  child  to  affiliate 
the  same  on  the  reputed  father  are  re- 
pealed, and  by  section  72  it  is  enacted 
in  cases  of  bastardy  and  the  inability  of 
the  mother  to  maintain  the  child  and  its 
chargeabiliiy,  the  guardians  of  the  parish 
or  union  may  apply  td  the  quarter  ses- 
sions for  an  order  on  the  putative  father, 

(3)  17  Law  J.  Rep.  (n.s.)  M.C.  111. 

(4)  18  Law  J.  Rep.  (n.s.)  M.C.  113. 

(6)  16  Q,B,  Rep.  88 ;  s.  c.  19  Law  J.  Rep.  (n.s.) 
M.C.209. 
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and  the  Conrt  is  to  hear  both  parties ; 
bnt  it  is  provided  that  no  order  on  the 
putative  fitther  shall  be  made  "  nnless  the 
evidence  of  the  mother  of  such  bastard 
child  shall  be  corroborated  in  some  mate- 
rial particular  by  other  testimony  to  the 
satisfaction  of  the  Court.  *'  In  The  King  v. 
BavensUme  (6),  before  that  statute,  it  was 
held  that  the  sessions  could  make  an  order 
of  affiliation  after  the  death  of  the  woman 
who  in  that  case  died  in  childbirth,  but 
that  was  on  the  ground  that  the  justices 
had  before  them  her  evidence,  taJcen  be- 
fore a  iustico,  according  to  the  6  Geo.  2, 
c.  31,  then  in  force,  and  that  such  evi- 
dence was  admissible  ;  but  in  the  present 
case  there  was  no  evidence  of  the  mother 
before  the  justices.  The  King  v.  Clayton  (7) 
amounts  to  the  same  thing.  The  2  &  3 
Vict.  c.  85,  first  enabled  justices  in  petty 
sessions  to  make  orders  in  bastardy  cases. 
In  The  Queen  v.  Bead  (8)  it  was  held  that 
the  order  is  bad,  if  it  do  not  shew  on  its 
face  that  the  mother's  evidence  was  corro- 
borated in  some  material  particular  which 
could  not  be  if  there  were  no  evidence  of 
the  mother — The  Qiieen  v.  Maude  (9),  and 
8  &  9  Vict.  c.  10.  s.  4., 

Waddy  referred  to  The  King  v.  T^ve  (10). 
Cnr.  adv.  vult. 

Judgment  was  (on  July  6)  delivered 
by- 

Hannen,  J.— This  was  a  rule  for  a  cer- 
tiorari to  bring  up  a  bastardy  order  of 
justices  for  the  purpose  of  its  being 
quashed.  The  material  facts  are  these: 
A  bastard  child  was  bom  on  the  23rd 
of  January,  1872.  On  the  17th  of  Feb- 
ruary the  mother*  made  application  4x) 
a  justice  for  a  summons  against  the  al- 
leged fether  under  the  7  &  8  Vict.  c.  101. 
8.  2.  On  the  20th  of  February  and  be- 
fore the  hearing  of  the  summons  the 
mother  died.  On  the  27th  the  summons 
was  heard,  and  an  order  made  against 
the  alleged  father.  The  question  we  have 
to  determine  is,  whether  the  order  was 
properly  made  without  the  evidence  of 

(6)  6  Tenn  Rep.  373. 

(7)  3  East  68. 

(8)  9  Ad.  &  E.  619  ;  s.  c.  8  Law  J.  Hep.  (n.s.) 
M.C.  19.   ^ 

(9)  11  Law  J.  Rep.  (k.8.)  M.O.  120. 

(10)  2  Shower  256. 

New  Series,  42. — Mao.  Cas, 


the  woman  herself.  This  depends  upon 
the  construction  to  bo  put  on  the  3rd  sec- 
tion of  the  above  cited  Act.  By  that  sec- 
tion it  is  enacted,  that  after  the  birth  of 
such  bastard  child,  on  the  appearance  of 
the  person  so  summoned,  the  justices  in 
petty  sessions  shall  hear  the  evidence  of 
such  woman,  and  such  other  evidence  as 
she  may  produce,  and  if  the  evidence  of  the 
mother  be  corroborated  in  some  material 
particular  by  other  testimony  to  the  satis- 
foction  of  the  justices,  they  may  adjudge 
the  man  to  h%  the  putative  father  of  such 
bastard  child.  It  was  contended  in  op- 
position to  the  rule  that  the  object  of  tins 
section  was  merely  to  clear  up  doubts  as 
to  the  admissibility  of  the  evidence  of 
the  mother,  and  that  it  did  not  render  it 
obligatory  that  such  evidence  should  be 
given  if  other  sufficient  proof  could  be 
aSbrded;  and  it  was  argued  that  this 
construction  was  to  be  adopted  rather 
than  one  which  would  render  proceed- 
ings in  bastardy  impossible,  not  only 
in  case  of  the  death  of  the  mother,  but  also 
in  case  of  her  being  of  unsound  mind,  or 
otherwise  incapable  of  being  a  witness. 
We,  however,  are  of  opinion  that  tbe 
statute  makes  it  necessary  that  the  mo- 
ther shall  be  called  as  a  witness.  The 
remedy  provided  is  given  to  the  mother 
only.  In  the  event  of  her  death  without 
having  made  an.  application,  it  is  clear 
that  no  one  else  can  take  proceedings 
against  the  supposed  father.  It  was  to 
be  expected,  therefore,  that  in  the  event 
of  the  death  of  the  mother  before  the 
hearing  6f  the  summons,  proceedings 
which  could  not  in  that  state  of  circum- 
stances have  been  instituted,  should  not 
further  be  prosecuted.  But  we  are  fur- 
ther of  opinion  that  it  was  the  intention 
of  the  Legislature,  having  regard  to  tho 
peculiar  nature  of  such  enquiries,  that 
the  mother  should  support  her  accusation 
by  her  oath,  and  submit  herself  to  cross- 
examination.  The  paternity  of  the  child 
is  a  fact  to  which  no  evidence  can  be 
satisfactory  without  the  statement  of  tho 
mother,  and  the  peculiar  language  of  tho 
statute,  requiring  that  the  evidence  of 
the  mother  shall  be  corroborated  by  other 
testimony,  cannot,  as  it  seems  to  us,  be 
given  reasonable  effect  to  without  holding 
that  the  mother  herself  must  bo  a  witness 
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on  her  own  behalf.  With  regard  to  the 
instances  of  alleged  hardship  in  which 
the  production  of  evidence  of  the  mother 
may  be  impracticable,  it  is  sufficient  to 
say  that  these,  if  within  the  contempla- 
tion of  the  Legislature,  were  probably 
deemed'  to  be  of  such  rare  occurrence  as 
not  to  make  it  expedient  to  make  an  ex- 
ception in  their  favour  from  the  general 
lawapphcable  to  this  peculiar  class  of  cases. 
We  do  not  pronounce  any  opinion  upon 
the  effect  of  the  death  of  the  mother  after 
the  hearing  and  before  the  appeal.  That 
would  undoubtedly  be  subject  to  con- 
siderations which  it  is  not  necessary  to 
entertain  in  this  case.  For  these  rea- 
sons we  think  that  the  rule  should  be 
made  absolute. 

Rule  absolute. 

Attorneys  —  Edwards,  Layton  &  Jjiques,  agents 
for  Brook,  Proeman  &  Batlcy,  Iluddersfield,  for 
the  prosecutors  ;  Shum  &  Croj^sman,  agents  for 
John  Sykes,  IluddorslieUl,  for  the  justices. 


1872. 
June  25. 


[IK  THE  EXCHEQUER  CHAMBER.] 
(Enor  from  the  Court  of  Exchequer,) 

"'WHITECHDECH  AND  OTHERS, 
CHUKCHWARDENS  AND  OVER- 
SEERS OP  THE  POOR  OF  ST. 
MARY,  ROTHERHITHE,  IN  THE 
COUNTT  OP  SURREY  V.  THE 
EAST  LONDON  RAILWAY  COM- 
PANY. 

Poor  Rate  —  Parochial  Rate  —  Lands 
taken  under  Act  of  Parliament — Liability 
to  make  good  Deficiency  in  Rates, 

The  defendants  were  authorised  by  their 
Special  Act  to  tale  lands  in  several  parishes^ 
and  to  constmict  thereon  seven  railways^ 
which,  when  completed,  were  to  be  called  the 
East  London  Railway,  Section  128  enacted 
that  if  and  while  the  defendants  were  pos- 
sessed under  this  Act  ^^  of  any  lands 
assessed  or  liable  to  be  assessed  to  any 
sewers  rate,  consolidated  rate,  poor-rate, 
police-rate,  mmn  drainage  rate,  church* 
rate,  or  other  parochial  or  ward  rate,  they 
shall  from  time  to  time,  until  the  railway 
or  the  works  thereof  are  completed  and 
assessed  or  liable  to  be  assessed,  be  liable  to 
make  good  the  deficiency  in  the  assessment 


for  such  rates  by  reason  of  those  lands 
being  taken  or  used  for  the  purposes  of  the 
railway  or  works, '^  The  defotidants  took 
for  the  purposes  of  the  Act  kvuls  in  R, 
parish  assessed  to  parochial  rales,  and  comr- 
pleted  thereon  all  that  portion  of  railway 
No,  1  which  lay  within  R,  parisli,  and  also 
the  stations  thereof  They  were  constructing, 
but  had  not  completed,  tJie  rest  of  railway 
No,  1.  The  completed  portion  they  had  let 
to  the  B,  Company,  who  had  opened  it  for 
traffic,  and  now  occupied  and  worked  it  as 
a  railway.  The  defendants  had  also  taken 
lands  in  other  parishes,  whereon  they  had 
completed  railway  No.  4,  ami  were  con- 
structing,  but  had  not  completed,  the  remain- 
ing five  railways : — Held,  by  WiLLES,  J., 
Keating,  J.,  Lush,  J.,  and  Brett,  J.,  re- 
versing the  judgment  of  the  Court  of  Ex- 
chequer, tliat  the  liability  to  make  good  the 
deficiency  did  not  cease  until  the  whole  of 
the  raUivay  authorised  by  tJie  Special  Act 
was  completed. 

Contra,  by  Blackburn,  J.,  a7id  Mellor, 
J.,  that  as  soon  as  any  portion  of  tJie  rail- 
way was  conipletcd  and  beneficially  occu- 
pied, it  became  "  liable  to  be  assessed,^^  and 
the  defendants  ceased  as  to  that  portion  to 
be  liable  to  make  good  the  deficiency  in  the 
rates  undm-  section  128. 

The  Queen  v.  The  Metropolitan  District 
Railway  Company  affirmed. 

Error  brought  by  the  plaintiff  on  a 
Special  Case  on  which  the  Court  of  Ex- 
chequer gave  judgment  for  the  defendants. 
The  material  parte  of  the  case  are  set  out 
in  the  report  below  (1).  It  need  only  be 
added  that  for  the  use  of  this  Court  a  new 
plan  had  been  prepared,  shewing  that  the 
scheme  was  designed  to  connect  the  Gi'eat 
Eastern  Railway  north  of  the  Thames 
with  the  London,  Brighton  and  South 
Coast  Railway  south  of  the  Thames ;  that 
railway  No.  1  was  by  far  the  largest  por- 
tion of  the  scheme ;  and  that  the  remain- 
ing six  railways  were  short  junctions 
between  railway  No.  1  and  the  lines  of 
other  railways. 

Prentice  (Morgan  Howard  with  him), 
for  the  plaintiffs,  contended  that  the  judg- 
ment below  was  wrong. 

Sir  J,  Karslake  {Poland  with  him),  for 

(1)  41  Law  J.  Rop.  (x.s.)  M.C.  123. 
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the  defendants,  contended  that  the  judg- 
ment below  was  right.  One  error  of  the 
Qaeen*8  Bench  in  The  Queen  v.  The  Me- 
tropolitan District  Railway  Company  (2) 
was,  in  assuming  that  if  only  a  section  of 
a  railway  is  completed  the  contribution  to 
rates  must  always  be  lower  than  if  the 
whole  railway  is  completed.  It  may  be 
so  generally,  but  it  is  not  a  necessary  nor 
an  invariable  rule.  It  would  probably  not 
be  so  in  this  instance,  for  the  six  shorter 
railways  are  merely  branches  and  curves 
for  the  purpose  of  connecting  other  lines, 
lu  practice,  railways  are  always  rated  in 
a  parish  according  to  their  earnings  in 
that  parish,  though  outgoings  are  some- 
times of  necessity  distributed  according 
to  mileage. 

[Bbktt,  J. —Is  it  not  clear  that  the 
words  "  in  the  parish  '*  must  be  read  into 
sectiofi  128  in  some  parts,  e.g.  after  " pos- 
sessed of  any  lands  ?  '*  And  if  there,  why 
not  throughout  the  section  ?  The  idea  of 
a  parish  must  have  been  in  the  minds  of 
the  framers  of  the  section,  for  there  is  no 
assessment  and  no  deficiency  except  with 
reference  to  a  parish.] 

Yes.  It  is  sufiicient  for  this  case  to 
contend  that  as  soon  as  tbe  part  of  the 
railway  and  works  within  any  parish  is 
completed,  and  earning  nwney  as  a 
railway,  the  liability  to  make  up  the  defi- 
ciency ceases ;  but,  if  necessary,  we  should 
contend  that  under  this  section  if  only  a 
part  of  the  railway  and  works  authorised 
to  be  made  within  a  parish  were  com- 
pleted, leaving  the  rest  of  the  lands  autho- 
rised to  be  taken  in  that  parish  uncon- 
verted into  a  railway,  nevertheless  the 
liability  would  cease,  provided  the  com- 
pleted part  within  the  parish  were  earning 
money  as  a  railway. 

Prentice  was  heard  in  reply. 

Brett,  J. — Upon  the  best  construction 
I  can  give  to  this  section,  I  think  the 
judgment  of  the  Court  of  Exchequer  ought 
to  be  reversed.  I  think  that  the  words 
"  in  the  parish  "  must  be  read  into  certain 
parts  of  section  128,  because  it  seems  to 
me  that  the  section  is  dealing  with  the 
liabiUties  of  the  parish.  But  the  question 
seems  to  be,  whether  the  liability  is  to  bo 
so  limited  as  it  will  bfe  if  the  words  "  in 
(2)  40  Law  J.  Rep.  (n.r.)  M.C.  1 13. 


the  parish  "  are  read  in  after  the  words 
"the  railway;"  whether,  in  feet,  the 
clause  is  to  be  read  thus,  **  until  the  rail- 
way or  the  works  thereof  within  the 
parish  are  completed  and  assessed  or  liable 
to  be  assessed.'*  On  the  whole,  I  think 
those  words  ought  not  to  be  read  into  that 
part  of  the  section.  In  order  to  come  to 
a  contrary  conclusion  it  is  necessary  to 
insert  the  words;  the  words  themselves 
are  not  there,  and  unless  it  is  absolutely 
necessary  to  insert  them,  I  think  we  ought 
not  to  do  so. 

Reasons  have  been  given  -why  they 
should  be  read  in,  and  also  why  they 
should  not  be  read  in.  The  reason  why 
they  should  be  read  in  is,  that  inasmuch 
as  the  land  which  had  been  assessed  to 
the  rates  in  the  parish  is  land  within  the 
parish,  the,  railway  which  is  substituted 
for  that  land  should  be  treated  as  the  rail- 
way within  the  parish,  because  since  the 
rates  which  were  destroyed  through  the 
taking  of  the  land  by  the  railway  are  upon 
the  Isjid  within  the  parish,  the  liability 
of  the  company  in  respect  of  that  destruc- 
tion ought  to  be  done  away  with  as  soon 
as  the  company  have  given  to  the  parish 
something  which  may  be  assessed  in  the 
place  of  that  land,  that  is,  the  railway 
within  the  parish.  That  I  think  would  be, 
at  all  events,  a  reasonable  ground  for  hold- 
ing that  the  words  should  be  read  in.  The 
reason  why  the  words  should  not  be  read 
in  is,  that  land  assessable  within  the  parish 
having  been  taken,  and  its  assessability 
destroyed  by  the  railway,  the  full  value 
of  that  land  as  a  railway  substituted  for 
what  was  before  assessable  land,  is  not 
developed  until  the  whole  of  the  railway 
— that  is,  the  railway  without  the  parish 
as  well  as  the  railway  within — is  com- 
pleted so  as  to  be  workable  as  a  railway. 
Those  reasons  seem  to  me  to  be  very 
nearly  balanced,  and  therefore  I  see  no 
sufficient  reason  why  the  words  of  that 
part  of  the  section  should  not  be  read  in 
their  ordinary  sense. 

But  there  seems  to  be  something  more 
than  that.  Section  2  of  the  defendants* 
Act  incorporates  the  Railways  Clauses 
Consolidation  Act,  1845,  and,  as  a  part 
thereof,  the  interpretation  clause.  Now 
this  term,  "  the  railway,**  occurs  in  many 
other  parts  of  the  defendants*  Act.    In 
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all  those  parts,  unless  there  is  something 
inconsistent  with  the  interpretation  clause 
of  the  Railways  Clauses  Consolidation  Act, 
the  term  "  the  railwp.y  "  in  the  defend- 
ants' Act  is  to  bo  read  in  the  same  way  as 
the  term  "  the  railway  "  in  the  Railways 
Clauses  Consolidation  Act.  That  is  the 
effect  of  section  2  of  the  defendants'  Act. 
Inasmuch  as  the  reasons  for  and  against 
reading  into  section  128  the  words  "  in 
the  parish  "  are  very  nearly  balanced,  I 
see  nothing  inconsistent  in  reading  the 
term  "  the  railway"  in  section  128  ac- 
cording to  the  interpretation  clause  in  the 
Railways  Clauses  Consolidation  Act,  and 
I  think  therefore  it  must  be  so  read. 
If  it  is  so  read,  it  means  that  the  whole  of 
the  railway  authorised  to  bo  made  by 
the  Act  must  be  substantially  completed 
before  this  liability  ceases.  Upon  that 
ground,  therefore,  I  think  that  the  lia- 
bility of  the  company  does  not  cease  until 
the  whole  of  the  railway  authorised  by 
the  Act  is  substantially  completed. 

Sir  John  Kficrslake  said  it  might  be  that 
some  one  station  or  some  small  spur  might 
never  be  finished,  and  that  it  could  not 
be  intended  that  the  liability  should  con- 
tinue for  ever.  I  apprehend  that  is  not 
the  m«aning.  It  is,  until  the  whole  rail- 
way is  substantially  completed  so  as  to 
be  fit  for  working  as  a  railway,  and  that 
when  that  state  of  things  occurs,  then  the 
liability  ceases,  but  not  till  then.  I  there- 
fore adhere  to  the  decision  of  the  Queen's 
Bench  in  The  Queen  v.  The  Metropolitan 
District  Bailway  Company  (2). 

Lush,  J. — I  have  considered  the  argu- 
ments used  on  the  other  side  to  the  best 
of  my  ability,  and  I  adhere  to  the  opinion 
which  I  expressed  in  The  Queen  v.  Th^ 
Metropolitan  District  Bailway  Company  (2) . 

We  are  to  consider  what  it  is  probable 
the  Legislature  had  in  their  minds  when 
they  framed  section  128,  which  is  very 
nearly  in  the  same  terms  as  the  clause  in 
section  133  of  the  Lands  Clauses  Con- 
solidation Act,  1845.  Now  it  is  well 
known  that  in  making  an  application  for 
a  railway,  the  promoters  lay  before  the 
committee  estimates  of  the  probable 
traffic,  not  upon  a  single  given  fraction  of 
that  line,  but  on  the  whole  line.  It  is 
with  a  view  to  the  benefit  of  the  public  to 


be  derived  from  the  whole  line,  as  well  as 
the  probable  remuneration  to  the  under- 
takers, that  Parliament  decides  upon  grant- 
ing or  refusing  what  is  asked  for.  The 
contention  is  that  the  parishes  through 
which  the  line  is  intended  to  run  shall 
not,  through  the  rateable  property  being 
demolished,  be  the  losers  while  the  line  is  in 
the  course  of  construction,;  nor,  as  I  think, 
until  the  lin#  shall  be  so  far  completed 
that  the  parishes,  in  lieu  of  the  rateable 
tenements  taken  away  by  the  promoters, 
shall  have  the  benefit  of  the  rateable  value 
which  the  contempli^ted  traffic  upon  the 
whole  line  shall  bring  them.  That  I 
think  must  be  supposed  to  have  been  in 
the  mind  of  the  Legislature  when  they 
framed  the  clause.  [His  Lordship  read 
section  128.]  I  think  that  having  that 
in  contemplation,  the  words,  "the  rail- 
way," according  to  the  natural  construc- 
tion of  the  words,  mean  not  that  portion 
of  the  railway  which  may  run  through  a 
particular  parish,  but  the  scheme  as  a 
whole  which  is  before  the  Legislature, 
which  the  promoters  are  asking  for,  and 
which  the  Act  itself  authorises  to  be 
made. 

That  would  bo  my  decision  if  we  had 
nothing  but  the  general  Act  to  resort  to, 
and  if  we  had  no  other  clause  in  this  Act 
but  section  128  ;  but  there  are  other  por- 
tions of  this  Act  which,  it  appears  to  me, 
strengthen  that  view  and  shew  that  that 
is  the  only  true  construction  to  put  upon 
section  128.  Several  parishes  appear  to 
have  brought  forward  their  clauses,  and 
to  have  procured  them  to  bfe  inserted  with 
a  view  to  their  own  interest. . 

Section  77  is,  I  suppose,  brought  for- 
ward by  the  parish  of  St.  Leonard, 
Shoreditch.  That  section  is  differently 
worded,  and,  as  I  read  it,  that  parish 
appeals  to  have  been  satisfied  with  some- 
thing less  than  what  is  given  in  sec- 
tion 128.  It  is — "  And  whereas  by  reason 
of  the  construction  of  the  said  railway 
and  the  taking  down  of  houses,  buildings 
and  other  premises  and  conveniences,  and 
the  taking  of  land  in  pursuance  of  this 
Act,  deficiencies  may  arise  in  the  assess- 
ments for  the  poor  and  other  rates  in  the 
said  parish  of  St.  Leonard,  Shoreditch, 
through  which  the  said  line  of  railway  is 
intended  to  pass  :  be  it  therefore  enacted 
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that  the  said  company  shall,  from  and 
after  the  period  when  any  land,  house, 
buildings,  hereditaments  or  premises  shall 
be  taken  or  become  unoccupied  or  un- 
tenanted by  reason  of  the  same  being 
required  for  the  purposes  of  the  said  rail- 
way by  notice  from  the  company  up  to 
the  period  when  the  said  railway  shall  he 
assessed  to  such  rates  as  aforesaid,  be  as- 
sessed and  rated  for  the  same  premises 
respectively  in  such  sum  and  sums  of 
money  as  the  same  were  assessed  and 
rated  previously  to  the  passing  of  this 
Act  .  .  .  ."  Therefore  that  makes  the 
liability  of  the  company  to  make  good  the 
deficiency  continue  only  until  the  railway  in 
that  parish  shall  be  assessed.  They  appear 
to  have  been  content  with  that.  Now 
section  128,  providing  for  parishes  which 
have  not  a  special  clause,  says — "  Until 
the  railway  or  the  works  thereof  are 
completed  and  assessed.'*  Section  77 
says  nothing  about  the  railway  being 
completed. 

Then  comes  section  109,  which  the 
Whitechapel  parish  appear  to  have  pro- 
cured, and  whieli  is  more  favourable  for 
that  parish.  **  While  the  company  are  fX)s- 
scssed  under  the  authority  of  this  Act  of 
any  lands,  houses,  buildings  or  other  pro- 
perty assessed  or  liable  to  be  assessed  to 
any  parochial  or  other  general  or  special 
rate,  and  until  any  works  to  bo  con- 
structed under  the  authority  of  this  Act 
*in  the  Whitechapel  district  are  so  far 
completed  as  to  be  assessed  or  liable  to 
be  assessed  to  an  amount  equal  to  or 
greater  than  the  aggregate  amount  of  the 
gross  rateable  value  of  the  same  lands, 
houses,*  buildings  and  property  for  the 
twelve  months  immediately  preceding  the 
passing  of  this  Act,  the  company  shall  be 
liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates  by  reason  of 
such  lands,  houses,  buildings  or  property 
being  taken  or  used  by  them  for  tho 
purposes  of  this  Act,  and  the  deficiency 
shall  be  computed  according  to  the  rental 
at  which  such  lands,  houses,  buildings 
and  property  respectively  were  rated  as 
aforesaid.*' 

Therefore  the  St.  Leonard,  Shoreditch, 
clause  says  that  until  the  railway  in  that 
parish  shall  be  assessed  the  company  shall 
make  up  tho   deficiency.     Tho  White- 


chapel clause  says  no  matter  whether  the 
whole  railway  is  completed  or  not ;  until 
the  assessment  of  thp  railway  in  that 
parish  shall  raise  an  amount  equal  to  that 
which  was  raised  from  the  rateable  pro- 
perty which  the  company  took  away,  they 
shall  continue  to  make  up  the  deficiency, 
however  long  it  may  be.  Then  comes 
section  128,  applicable  to  all  other 
parishes,  which  says  they  shall  make  up 
the  deficiency  until  the  railway  and  the 
works  thereof  are  completed  and  as- 
sessed.. 

I  quite  agree  that  section  128  is  capable 
of  the  construction  contended  for  by  Sir 
John  Karslake,  but  when  I  consider  that 
this  section,  with  the  other  two  I  have 
mentioned,  is  evidently  put  in  in  the 
interest  of  parishes,  I  think  that  where 
it  is  capable  of  two  constructions,  that 
one  must  be  adopted  which  will  fur- 
ther the  interest  of  the  parishes,  and  so 
promote  the  object  for  which  the  section 
was  inserted. 

-  Mellob,  J. — I  am  of  opinion  that  the 
judgment  of  the  Exchequer  should  be 
affirmed .  The  defendants  were  authorized 
by  their  Act  to  construct  a  railway ;  they 
have  actually  constructed  the  part  lying 
within  Rotherhithe  parish,  and  the  pairt  so 
constructed  is  now  actually  at  work  and  in 
use  as  a  railway  under  a  lease  to  the 
London,  Brighton  and  South  Coast  Rail- 
way Company.  I  have  always  understood 
the  rule  to  be  that  a  railway  in  any  par- 
ticular pansh  was  to  be  rated  according 
to  its  earnings  in  that  parish.  If  there 
is  a  subject  capable  of  being  used  and  let 
to  the  hypothetical  tenant,  it  then  becomes 
assessable  to  the  rates  according  to  its 
actual  value. 

-That  being  the  state  of  the  facts  and 
of  the  law,  section  128  certainly  affords 
abundant  ground  for  the  decision  of  the 
Court  below.  So  far  as  the  interest  of 
the  parish  is  concerned,  the  parish  ob- 
tains, I  think,  all  that  it  was  the  intention 
of  the  legislature  it  should  obtain.  The 
Legislature  in  effect  say  to  the  railway 
company — "  You  are  going  to  take  profit- 
able property  within  the  parish,  to  con- 
vert it,  and  to  create  something  in  its 
place.  That  will  take  time;  therefore, 
whilst  the  process  of  conversion  is  going 
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on,  you  must  make  good  the  deficiency.** 
But  as  soon  as  the  railway  is  completed 
so  as  to  be  assessed  in  the  parish,  it  be- 
comes complete  within  the  conditions  of 
the  section  as  to  the  time  when  the  con- 
tribution is  to  cease. 

I  draw  a  different  inference  from  the 
clauses  cited  by  my  brother  Lush  from 
that  which  he  has  drawn.  By  one  of 
these  clauses  (section  109)  a  parish,  which 
it  seems  was  not  satisfied  with  the  general 
section,  has  obtained  special  advantages 
for  itself;  but  if  the  decision  of  The 
Queen  v.  The  Metropolitan  District  RaUivay 
Company  (2)  is  right  in  its  interpretation 
of  the  meaning  of  the  general  section,  I 
do  not  see  what  the  object  of  the  special 
section  was  5  for  if  the  effect  of  section  128 
is  that  which  is  given  to  it  by  that  de- 
cision, the  special  section  was  unneces- 
sary ;  the  inference  to  be  deduced  appears 
to  me  therefore  rather  to  detract  from 
than  to  support  the  force  of  the  argu- 
ment in  favour  of  that  construction  of  the 
general  section. 

The  128  th  section  is,  as  was  said  in  the 
Court  below,  very  like,  though  somewhat 
differing  from,  section  133  of  the  Lands 
Clauses  Act,  1845,  and  may  be  properly 
construed  by  reference  to  that  section. 
Therefore  the  cases  suggested  by  my 
brother  Blackburn  during  the  argument 
of  railways  constructed  in  portions  may 
be  fairly  put  by  way  of  illustration.  I 
cannot  but  think  that  the  meaning  was 
that  when  a  railway  is  constructed  in 
portions,  and  when  any  portion  is  so  far 
completed  as  to  be  of  an  assessable  value, 
the  obligation  to  make  good  the  deficiency 
is  to  cease. 

I  admit  that  the  clause  is  capable  of 
the  opposite  construction,  and  that 
without  doing  any  injustice  to  the  rail- 
way company  it  might  be  provided 
that  any  deficiency,  so  far  as  it  is  oc- 
casioned by  the  railway  company,  should 
be  made  good  by  them.  But,  notwith- 
standing, I  think  the  intention  was  that 
the  obligation  should  only  continue  until 
the  company  should  have  given  the  parish 
an  opportunity  of  assessing  its  works. 
That  is,  I  think,  the  true'  construction  of 
the  clause  in  question,  viz.,  that  when  the 
railway  is  in  fact  made  in  a  parish,  that 
is,  when  it  is  so  far  completed  as  to  be  in 


a  condition  to  command  a  rent  and  to  be 
used  as  a  railway,  the  obligation  ceases. 

Kh:.\ting,  J. — Considering  the  difference 
of  opinion  that  exists  as  to  the  construc- 
tion of  this  Act  of  Parliament,  one  must 
naturally  feel  some  hesitation  in  express- 
ing an  opinion,  but  I  have  seen  no  reason 
to  change  the  view  I  took  in  The  Queen 
V.  The  Metropolitan  District  Railway  Com- 
pany (2).  The  question  arising  on  this 
Act  of  Parliament  is  certainly  not  more 
obscure  than  the  question  in  that  case. 
The  first  and  great  object  of  this  Act  of 
Parliament  is  expressed  clearly  to  bo  the 
connection  of  railways  on  one  side  of  the 
Thames  with  railways  on  the  other  side 
of  the  Thames  by  means  of  the  Thames 
Tunnel.  There  is  also  a  subsidiary  ob- 
ject, viz.,  the  communication  with  certain 
other  railways,  but  the  -great  object  is 
not  to  make  a  fragment  or  a  portion  of 
the  scheme,  but  to  establish  the  connec- 
tion between  the  railways  on  either  side 
of  the  Thames.  The  company  go  to 
Parliament  to  get  powers  for  that  pur- 
pose, and  it  appears  that  in  order  to 
accomplish  that  object  they  must  or  may 
in  the  first  instance  inflict  injury — indeed 
unless  they  did  inflict  injury  the  question 
could  not  arise — upon  some  of  the  parishes 
through  which  they  pass,  because  they 
propose  to  take  a  number  of  houses  down 
which  contributed  to  the  rates.  Then 
Parliament  imposes  upon  them  the  obh- 
gation,  which  one  would  think  was  ex- 
tremely just,  namely — "You  shall,  up  to 
some  time  or  another  at  all  events,  make  up 
the  deficiency  to  those  parishes  in  respect 
of  that  of  which  you  deprive  them.**  I 
think  that  is  highly  reasonable ;  but  the 
question  is,  up  to  what  time  are  they  to 
make  up  that  deficiency?  Now,  merely 
looking  at  the  probable  intention  of  the 
Legislature  to  carry  out  their  views  of 
justice,  it  appears  to  me  that  a  just  and 
reasonable  provision  would  be — "You 
shall  make  up  the  deficiency  to  those 
parishes  until  you  have  done  that  which 
you  contract  with  Parliament  you  will  do, 
and  until  you  substitute,  not  a  fragmen- 
tary portion  of  a  railway,  but  the  railway 
you  have  undertaken  to  construct,  and 
which  will  then  bo  developed  to  an  extent 
to  give  the  parish  a  fair  reason  to  suppose 
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that  they  are  to  receive  all^that  the  rail- 
way is  capable  of  produciDg.**  That 
seems  to  me  to  be  the  reasonable  view, 
and  being  Ihe  reasonable  view,  to  be  the 
view  that  Parliament  probably  took  of 
this  matter.  The  question  is,  has  it  carried 
out  that. view  by  what  it  has  said?  It 
seems  to  me  that  it  has,  and  not  only  so, 
but  that  the  contrary  opinion  cannot  be 
maintained  without  doing  violence  to  the 
words  of  the  Act. 

Now  section  128  provides  that  the  period 
up  to  which  the  deficiency  is  to  be  made 
good  is  until  the  railway  or  the  works 
thereof  are  completed  and  assessed  or  liable 
to  bo  assessed.  What  does  -Parhament 
mean  by  that  ?  It  is  ingeniously  suggested 
that  Parliament  meant "  completed  within 
the  parish ;  "  that  is,  that  they  shall 
make  up  the  deficiency  in  the  rates  up  to 
the  time  when  a  portion  of  the  railway  is 
completed,  which  would  be  quite  inade- 
quate to  compensate  for  the  amount  of  the 
injury.  But  Parliament  has  not  said  so, 
and  what  it  has  said  is  "  nutil  the  rail- 
way or  the  works  thereof  are  completed 
and  assessed  or  liable  to  be  assessed.'' 
That  is,  as  I  read  it,  the  railway  must  be 
completed  and  assessed,  or  be  in  such  a 
state  as  to  be  liable  te  be  assessed.  What 
is  meant  by  the  railway  being  "  com- 
pleted ?  "  It  is  true  tliat  '*  assessed  or 
liable  to  be  assessed  "  is  afterwards  added, 
but  it  must  be  completed,  that  is  quite 
clear.  Now  what  is  the  railway  that  is 
to  be  completed?  The  railway  that  is 
to  be  completed  is  the  whole  railway  men- 
tioned in  this  Act,  because  though  the 
interpretation  clanse  of  this  Act  is  not  so 
clear  as  the  interpretation  clause  in  The 
Qu^en  v.  The  Metropolitan  District  Rmlway 
Coinpamj  (2),  still  that  defect  is  supplied 
by  the  Railways  Clauses  Consolidation 
Act,  1845, 8. 3,  whichsays  that  "  the  expres- 
sion '  the  railway '  shall  mean  the  railway 
and  works  by  the  special  Act  authorized  to 
be  constructed,"  unless  there  is  something 
in  the  context  to  the  contrary.  Therefore 
supposing  section  128  were  read,  "  you 
shall  make  up  the  deficiency  until  the 
whole  of  the  railway  authorized  by  this 
Act  bo  completed,"  there  could  be  no 
doubt  about  it.  Why  is  the  interpretation 
given  by  the  Railways  Clauses  Consoli- 
dation Act  not  to  be  read  in  section  128  ? 


I  am  not  aware  of  any  reason  why  it 
should  not.  It  is  to  be  read  in  unless 
there  is  something  in  section  128 
which  is  in  some  way  contradictory  to 
it.  I  can  find  nothing  in  section  128 
contradictory  to  that  construction.  On 
the  contrary  it  appears  to  me  that  it  is 
in  entire  harmony  with  that  construction, 
and  the  other  construction  seems  to  me 
(I  wish  to  express  myself  with  due  hesi- 
tation and  diffidence)  rather  ingenious 
than  sound.  I  see  no  reason  why  the 
plain  and  ordinary  rule  of  construction 
which  is  adopted  in  other  oases  should 
not  be  appHed  in  the  present  case.  I 
think,  therefore,  that  the  judgment  of  the 
Court  of  Queen's  Bonch  was  right,  that 
as  a  consequence  the  judgment  of  the 
Court  of  Exchequer  was  wrong,  and  that 
the  plaintiffs  are  entitled  to  our  judg- 
ment. 

Blackburn,  J. — The  question  here  is 
the  construction  of  a  very  few  words  in 
the  special  Act.  In  The  Queen  v.  The 
Metropolitan  District  Railway  Company  (2) 
the  Court  of  Queen's  Bench  came  to  a 
decision  upon  the  construction  of  a  clause 
which,  I  think,  is  identical  with  the  pre- 
sent clause.  I  cannot  see  that  there  is 
the  slightest  difference  between  the  two 
clauses  which  would  be  in  favour  of  the 
present  plaintiffs.  When  the  Court  of 
Exchequer  in  the  present  case,  in  constru- 
ing a  clause  which  I  think  identical  with 
the  one  before  the  Court  -of  Queen's 
Bench,  came  to  an  opposite  conclusion,  I 
think  that  the  judgment  in  the  Court  of 
Exchequer  was  decidedly  wrong,  because, 
according  to  the  ordinary  rule  which 
ought  to  have  been  observed,  when  the 
Court  of  Queen's  Bench  had  already  de- 
cided one  way,  the  Court  of  Exchequer 
ought  to  have  followed  the  decision,  and 
ought  to  have  left  the  unsuccessful  side 
to  come  to  this  Court.  I  think,  therefore, 
that  the  judgment  ought  to  have  been 
given  for  the  plaintiffs,  leaving  it  for  the 
defendants  to  question  it  here.  But  in 
the  Exchequer  Chamber  we  are  obliged 
to  consider  the  question  afresh,  and  after 
considering  the  matter  and  hearing  whal 
has  been  said  on  both  sides,  and  reading 
the  contmdictory  decisions  below,  the 
result  I  have  come  to  is  that  the  decision 
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of  the  Coart  of  Queen's  Bench  is  wrong, 
and  if  it  were  before  us  ought  to  be  re- 
versed, and  that  the  decision  of  the  Court 
of  Exchequer,  though  wrong  in  that 
Court,  and  though  it  ought  to  have  been 
given  the  other  way  in  that  Court,  and 
ought  to  have  been  brought'up  here  to  be 
reversed,  ought  now  to  be  affirmed. 

The  special  Act  incorporates  The  Lands 
Clauses  Consolidation  Act,  1845,  and 
amongst  other  sections  the  lt]3rd,  which  is 
so  very  nearly  the  same — so  completely  the 
same  in  spirit — as  section  128  of  the  special 
Act,  that  I  think  the  construction  of  that 
133rd  section  would  very  nearly  deter- 
mine the  question  before  us.  Now  when 
lands  are  taken  for  any  undertaking  to 
which  the  Lands  Clauses  Consolidation 
Act  applies,  they  are  taken  for  completing 
a  general  scheme  which  in  the  majority  of 
cases  runs  through  a  great  many  parishes. 
The  occupiers  of  those  lands  arc  subject 
to  the  land  tax  and  the  poor-rate,  and  the 
Parochial  Assessment  Act  directs  that  as 
regards  the  parochial  rates  the  occupier 
of  the  land  shall  be  assessed  at  the 
rent  at  which  it  might  reasonably  be 
expected  to  let  from  year  to  year. 
The  rate,  therefore,  depends  upon  tho 
beneHcial  value  of  the  land  at  that 
time,  and  the  occupier  of  the  land  is  to 
be  assessed  in  respect  of  his  occupation 
of  that  particular  land.  Now  take  that 
in  connection  Avith  section  133  of  the 
Lands  Clauses  Consolidation  Act,  by 
which  it  is  enacted — "  That  if  the  pro- 
moters of  tho  undertaking  become  pos- 
sessed by  virtue  of  this  or  the  special  act 
or  any  act  incorporated  therewith  of  any 
lands  charged*  with  the  land  ta,x  or  liable 
to  be  assessed  to  the  poor-rate,  they  shall 
from  time  to  time,  until  the  works  shall  bo 
completed  and  assessed  to  such  land  tax 
or  poor-rate,  be  liable  to  make  good  tho 
deficiency  in  the  several  assessments  for 
land  tax  and  poor  rate  by  reason  of  such 
lands  having  been  taken  or  used  for  the 
purposes  of  the  works,  and  such  defici- 
ency shall  be  computed  according  to  the 
rental  at  which  such  lands  with  any  build- 
ing thereon  were  valued  or  rated  at  the 
time  of  the  passing  of  the  special  Act." 

Now  what  was  meant  by  that  ?  As 
soon  as  land  is  taken  the  promoters  may 
proceed  to  pull  down  houses  and  turn  it 


into  waste  land  for  the  time  in  order  that 
they  may  construct  a  railway  or  whatever 
the  undertaking  may  be.  The  lands  are 
no  longer  a  beneficial  occupation,  and  tho 
rate  to  be  assessed  on  them — or  properly 
speaking  on  the  occupier  in  respect  of 
them— would  be  nothing.  The  site  of  the 
new  law  courts,  as  it  at  present  exists, 
would  be  a  good  example  of  what  section 
133  means.  The  occupation  of  the  Go- 
vernment could  not,  it  is  true,  be  rateable, 
but  if  the  occupiers  of  that  piece  of 
waste  ground  were  private  persons,  in  re- 
spect of  that  occupation  they  would  have 
to  pay  nothing  to  the  parish,  and  the 
parish  would  suffer  a  very  heavy  loss  in 
consequence.  Then  I  think  the  object  of 
the  Legislature  was  this, — inasmuch  as  the 
promoters  take  possession  of  land  the 
occupiers  of  which  now  pay  the  poor- 
rate,  the  promoters  shall  make  good  the 
deficiency  on  that  until  the  occupiers 
become  rateable  again.  The  phrase  in  the 
Lands  Clauses  Consolidation  Act  is,  "until 
the  works  shall  be  completed  and  as- 
sessed to  such  land  tax  or  poor-rate." 
Now  in  the  interpretation  clause  of  the 
Landa  Clauses  Consolidation  Act,  section 
2 — I  mention  these  interpretation  clauses 
for  the  purpose  of  saying  that  I  attach 
no  weight  to  them,  though  some  of  my 
brothers  have  attached  a  good  deal  of 
weight  to  them — "  the  works  "  are  defined 
thus  :    "  The  expression,  *  the  works,'  or 

*  the  undertaking,'  shall  mean  tho  works 
or  undertaking  of  whatever  nature, 
which  shall  by  the  special  act  bo  au- 
thorised to  bo  executed."  In  the 
Railways  Clauses  Consolidation  Act, 
1845,  s.  3,  it  is  said,    "  The  expression, 

*  the  railway,'  shall  mean  the  railway  and 
works  by  the  special  Act  authorised  to 
be  constnicted."  By  an  unintentional 
inaccuracy,  this  was  quoted  as  if  it  said 
"  the  tohole  works  authorised  to  be  exe- 
cuted," or  "  the  whole  railway."  Tho 
interpretation  clause,  I  think,  simply 
means  this :  In  the  East  London  Railway 
Act,  the  expression,  "  the  railway,"  shall 
moan  the  East  London  Railway,  and  in 
the  Metropolitan  District  Railway  Act  it 
shall  mean  the  Metropolitan  District 
Railway.  In  neither  Act  is,  I  think,  the 
word  **  whole "  or  "  entire  '*  to  be 
brought  in. 
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Now  in  constraing  section  133  we  must 
look  at  the  subject  and  .nature  of  the  thing 
and  see  what  the  expression  "  the  works  ** 
there  means.  What  is  meant  is  this :  A 
portion  of  lands  haying  been  taken,  and  in 
consequence  the  parish  having  lost  the 
rate  th^  would  have  received  from  the  oc- 
cupier, the  {NTomoters  shall  make  good  the 
defidencj  until  the  works  on  that  portion 
of  land  are  completed  so  that  the  person 
who  is  in  occupation  of  them  is  assessed  as 
occupying  them.  I  do  not  think  it  means 
until  the  whole  works  are  completed. 

The  instance  was  referred  to  of  the 
London  and  Birmingham  Railway,  which 
was  completed  in  sections,  and  opened  by 
portions  at  different  times.  That,  was  not 
peculiar,  for  it  existed  in  a  great  many 
other  cases.  The  Darlington,  Newcastle, 
and  Berwick  Railway  was  completed  from 
Berwick  toNewcastle,  and  from  Newcastle 
to  Darlington,  but  for  many  years  across 
the  deep  valley  of  the  Tyne,  where  there 
was  an  immense  bridge  to  be  built,  the  rail- 
way remained  incomplete.  Passengers 
got  out  of  the  railway  at  one  side  of  the 
Tyne,  were  driven  in  omnibuses  to  the 
other,  and  got  into  the  railway  again.  So 
that  the  whole  works  were  not  completed, 
but  in  every  parish  between  Newcastle 
and  Berwick  the  land  had  been  taken, 
converted  into  a  railway,  and  into  the 
Darlington,  Newcastle  and  Berwick  Rail- 
way, which  was  the  railway  designated 
fn  the  Special  Act.  I  believe  that  was 
before  the  Lands  Clauses  Consolidation 
Act  was  passed ;  but  nevertheless  the 
legislature  knowing  that  these  cases  were 
very  oommon,  I  might  almost  say  uni- 
versal, when  they  were  paasiug  the  Lands 
Jlauaes  Consolidation  Act  ha^  such  in- 
stances in  their  mind  ;  and  I  cannot  bring 
myself  to  doubt  that  when  they  were 
putting  in  the  words,  "  until  the  works 
shall  be  completed  and  assessed  to  such 
land  tax  or  poor  rate,"  they  meant  the 
works  on  the  portion  of  land  taken  in 
respect  of  the  occupation  of  which  the 
poor  rate  or  land  tax  was  formerly  as- 
sessed. When  that  portion  of  land  is  taken 
and  BO  far  converted  into  the  works  de- 
signated by  the  Act,  or  into  the  railway, 
and  the  occupiers  are  assessed  in  respect 
of  their  occupation  of  it  as  being  a  portion 
not  of  that  railway  or  those  works,  then 
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and  until  then  the  liability  to  make  good 
the  deficiency  ceases. 

Now  that  being  the  meaning  of  the 
General  Act,  are  there  any  words  in  the 
Special  Act  that  would  alter  it  ?  I  cannot 
find  any.  The  Lands  Clauses  Consolida- 
tion Act  refers  to  the  land  tax  and  poor 
rate  only.  This  Special  Act  speaks  of 
**any  sewers'  rate,  consolidated  rate,  poor- 
rate,  police  rate,  main  drainage  rate, 
church  rate  or  other  parochial  or  ward 
rate."  That  of  course  goes  beyond  the 
Lands  Clauses  Consolidation  Act^  but  it 
does  not  alter  the  principle,  for  these  are 
rates  in  which  the  occupier  is  assessable 
in  respect  of  his  occupation.  Then  it 
proceeds,  **  until  the  railway  or  the  works 
thereof  are  completed  and  assessed  or 
L'able  to  be  assessed."  The  words,  "liable 
to  be  assessed,"  I  think  are  snrphisage,. 
and  inserted  only  ex  majore  cautela.  I 
think  as  soon  as  there  was  a  beneficial 
.occupation  of  the  railway  the  occupier 
had  a  right  to  insist  on  being  assessed. 

It  comes,  therefore,  to  this,  is  the  por* 
tion  of  the  East  London  Railway  com- 
pleted upon  the  land  in  respect  of  which 
the  rates  were  made?  A  considnrablA 
portion  of  the  railway  has  been  executed, 
much  more  than  covers  the  portion  of  land 
in  respect  of  which  the  rates  were  made ; 
and  it  seems  therefore  to  me  that  the  time 
.when  the  defendants  were  bound  to  niako 
good  the  deficiency  has  ceased.  If  wo 
were  to  take  the  other  construction  it 
would  follow  that  if  some  small  portion 
of  the  line  were  not  completed  within  the^ 
five  years,  they  would  be  liable  to  make 
good  the  deficiency  for  ever,  unless  they 
get  an  Act  of  Parliament.  I  cannot  think 
that  that  was  what  the  legislature  in- 
tended. If  the  legislature  had  clearly  said 
so,  of  course  I  should  have  thought  we 
were  bound  by  it,  but  I  cannot  say  that 
they  have. 

As  to  the  argument  derived  from  the 
other  clauses,  it  certainly  is  very  strong 
to  find  that  the  difierent  parishes  have 
got  diflferent  enactments.  Under  tha 
77th  section,  the  St.  Leonard,  Shore- 
ditch,  clause,  it  is  clear  that  as  soon 
as  there  is  any  beneficial  occupation  at  all,, 
thoueh  it  may  not  be  as  a  railway,  tho 
liabihty  to  make  good  the  deficiency  is  at 
an  end.    That  is,  of  course,  more  favour- 
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able  to  the  railway  company  than  the  con- 
struction I  put  upon  the  128th  section. 
The  Whitechapel  clause,  the  109th,  is 
much  more  ravourable  to  the  pafish 
officers,  because  there  it  is  enacted  that 
until  the  rate  has  risen  to  what  it  was 
before,  the  company  shall  be  liable  to 
make  good  the  deficiency.  After  that  had 
been  granted  to  the  Whitechapel  parish  I 
wonder  the  present  parish  did  not  take  it 
themselves.  So  far  as  the  difference 
in  these  yarious  enactments  goes,  it 
seems  to  shew  that  we  have  put  the  true 
construction  on  section  138  of  the  liands 
Glauses  Consolidation  Act,  and  that  the 
construction  of  section  128  of  the  present 
Act  ought  to  follow  that  construction  of 
the  Lands  Clauses  Consolidation  Act. 

I  have  already  said  that  I  do  not  think 
the  interpretation  clauses  make  a  dif- 
ficulty^. If  I  were  to  rely  on  that  at 
all,  which  I  do  not,  I  shoula  refer  to  the 
interpretation  clause  of  this  very  Act, 
where  it  is  said,  "the  expression,  *  the 
railways,'  shall  mean  the  railways,  sta- 
tions, works  and  conveniences,  or  any  or 
either  of  them,  w  cmy  part  thereof  by  this 
Act  authorised.*'  And  section  3  of  the 
Railways  Clauses  Consolidation  Act  says, 
"  Words  importing  the  singular  number 
only  shall  include  the  plural  number ;  and 
words  importing  the  plural  number  only 
shall  include  also  the  singular  number." 
But  I  disregard  the  interpretation  clauses 
altogether;  they  have  not  any  bearing 
on  the  construction  of  this  point.  But 
looking  at  the  context  and  the  object 
of  the  Act,  the  meaning  is  that  when  the 
portion  of  the  railway,  designated  by  the 
Special  Act,  on  the  land,  in  respect  of 
which  the  particular  rate  is  assessed,  shall 
have  been  completed  and  beneficially  occu- 
pied, then,  and  not  till  then,  the  obligation 
to  make  good  the  deficiency  ceases. 

WiLLES,  J. — This  is  a  question  of  con- 
siderable nicety.  We  have  to  construe 
the  expression,  "  the  railway  or  the  works 
thereof,"  in  section  128  of  the  East  Lon- 
don Railway  Act,  1865.  Now  I  appre- 
hend it  to  be  a  clear  rule  of  grammar 
and  of  reasoning  that  an  indefinite  or 
general  expression  is  prima  facie  to  be 
taken  as  universal.  Unless,  therefore, 
there  bo  something  in  the  context  to  cut 
down  "  the  railway  or  the  works  thereof  " 


to  a  certain  portion  of  the  railway  or  the 
works  thereof,  the  expression  means  the 
whole  railway  or  the  whole  works  thereof. 
It  is  never  necessary  to  interpolate  a 
word  of  universal  sense  in  such  a  case, 
because  the  general  rule  of  grammar  is 
clear. 

I  start,  therefore,  wit^  supposing  that 
the  words,  "the  railway  or  the  works 
thereof,"  mean  what  they  expi^ess,  namely, 
•*  the  railway  or  the  works  thereof  au- 
thorized to  be  made  under  the  statute," 
and  I  look  to  the  ^context  of  the  section 
to  see  whether  there  is  anything  to  cut 
down  the  expression  to  "  a  part  of  the 
railway  or  the  works  thereof."  Now  it 
must  be  admitted  that  there  are  a  great 
many  places  in  the  statute  in  which  the 
expression,  "the  railway,"  although  prima 
facie  general  or  universal,  must  be  out 
down  to  "  a  portion  of  the  railway."  For 
instance,  where  it  is  said  in  the  beginning 
of  section  115,  ''  In  the  construction  of 
the  railway  and  works  the  following  rules 
shall  be  observed,"  it  means  the  whole  of 
the  railway  and  works;  but  when  you 
read/  on,  "  wherever  the  railway  shall  be 
carried  across  any  public  carriage  road 
or  public  street  within  the  limits  of  the 
metropolis,"  the  context  at  once  cuts 
down  the  universality  of  the  expression, 
and  reduces  "  the  railway  "  to  "  the  rail- 
way at  the  place  where  it  crosses  the 
street." 

Similarly,  if  there  is  anything  to  be 
found  in  the  context,  or  indeed  in  the 
sense  of  the  Act,  to  cut  down  "  the  rail- 
way and  the  works  thereof"  in  section 
12o,  so  as  to  mean  "in  each  particular 
parish,"  we  must  read  those  words 
m.  I  agree  that  the '  interpretation 
clauses  do  not  throw  any  great  light 
upon  the  matter.  Section  22  gives 
power  to  make  "  the  railways  following," 
and  describes  the  railway  with  which  we 
are  dealing  as  "  Railway  No.  1  (main 
line).  A  railway  to  commence  in  the 
parish  of  St.  Matthew,  Bethnal  Green, 
in  the  county  of  Middlesex,  by  a  junction 
with  the  authorized  line  of  the  Oreat 
Eastern  Railway,  and  to  terminate  in  the 
parish  of  St.  Paul,  Deptford,  in  the  county 
of  Surrey,  by  a  junction  with  the  main 
line  of  the  London,  Brighton  and  South 
Coast  Railway  Company."  Then  the  sec- 
tion describes  Railway  No.  2,  and  so  on, 
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down  to  and  including  Railway  No.  7. 
Dealing  with  the  word  "  railways  "  in  the 
ploralf  and  not  with  "railway"  in  the 
singalar,  the  interpretation  clause,  sec- 
tion 4,  says — "  The  expression,  *  the  rail- 
ways,' shall  mean  the  railways,  stations, 
works  and  conveniences,  or  any  or  either 
of  them,  or  any  part  thereof  by  this  Act 
authorized."     Looking  at  that  section  in 
connexion  with  section  22, 1  can  by  no 
means  think  that  "  the  railways  "  was 
intended  to  apply  to  Railway  No.  1.    The 
terms  of  the  interpretation  clause  exclude 
its  application  to  any  one  of  the  seven 
railways.     I  agree  that  the  interpretation 
clause  of  the  'Railway  Glauses  Gonsolida- 
tion  Act^  XB45,  section  3,  which  is  incor- 
porated, does  not  throw  much  light  on 
the  matter,  although  I  cannot  say  that  it 
throws  none.     There  it  is  said  "  the  ex- 
pression, Hhe  railway,'   shall  mean  the 
railway  and  works  by  the  Special  Act 
authorized  to  be  constructed,"  meaning  of 
course  the  whole  railway  by  the  Special 
Act  authorized  to  be  constructed ;  that  is 
the  prinui  facie  construction  which  you 
would  put  on  any  section  in  which  "  the 
railway  and  works  "  were  mentioned,  until 
you  find  it  cut  down  by  the  context  to  melui 
something  less.   I  do  not  attach  much  im- 
portance to  that,  but  I  do  attach  import- 
ance to  section  22,  because  I  think  what 
was  thrown  out  by  my  brother  Martin  in 
the  Court  below  is  worthy  of  great  atten- 
tion, namely,  that 'at  least  the  company 
are  bound  tenure  up  the  deficiency  until 
each  railway  mentioned  as  a  distinct  rail- 
way in  section  22,  and  running  through 
axty  number  of  parishes,  was  complete. 
I  think  that  may  be  the  reason  why  in 
section  128  the  plural  (as  referred  to  in 
the  judgment  of  Gleasby,  B.),  was  omitted 
and  the  word  "  the  railway  "  was  used  in- 
stead of  **  the  railways. "    Reading  section 
22  and  section  128  together,  it  may  well  be 
said  that  each  of  these  railways  which  is 
treated  as  distinct  in  section  22,  was  to 
be  considered  as  an  entirety  in  dealing 
with  section  128.     I  am  disposed  to  read 
this  section  as  applying  not  to  any  par- 
iicular  parish,  but  to  all  parishes  and  all 
rates,  and  to  read  it  into  section  22,  and 
to  read  section  22  as  if  it  went  on  to  say 
that  '*  the  railway,"  meaning  each  of  the 
railways,  was  to  be  subject  to  the  provisions 
in  section  128.     If  you  read  the  two  to- 


gether, section  128  seems  to  me  obviously 
to  mean  the  whole  of  each  of  the  railways 
from  No.  1  to  No.  7.  ^  If  we  are  to  look 
for  interpretation  to  any  other  section,  I 
should  look  to  the  description  of  the 
specific  railways  in  section  22  rather  than 
to  any  general  expression  in  the  inter- 
pretation clauses. 

I  may  observe  that  if  the  company 
think  proper  to  take  the  lands  and  to 
make  no  railway  upon  them,  or  to  make 
onlya  portion  of  the  railway,  they  have 
still  taken  the  lands.  They  are  not  bound 
to  take  them,  but  if  they  do,  and  as  soon 
as  they  have  taken  them,  they  incur  the 
liability  imposed  by  s.  128. 

Now,  how  do  the  Legislature  proceed  ? 
They  hear  an  application  by  a  railway 
company  setting  forth  the  extreme  ad- 
vantage  of  makmg  the  railway,  and  prov- 
ing it  by  witnesses  who  are  called,  and 
shewing  that  the  company  intend  to 
make  it.  They  are  met  by  persons  who 
claim  compensation ;  and  in  this  -  case 
having  to  make  a  short  railway  through 
sever^  parishes  in  the  metropolis,  there 
were  a  great  number  of  public  a^id  private 
interests  to  be  considered.  As  to  some 
of  these,  special  compensation  was  pro- 
vided by  tiie  sections  which  have  been 
referred  to ;  and  as  to  all  not  specially 
provided  for  compensation  is  made  by 
sec.  128.  For  how  long  ?  Gertainly  for 
as  long  as  the  company  take  the  land  and 
do  not  use  it.  AU  reasoning,  therefore, 
as  to  its  being  inconvenient  that  the  lia- 
bility should  last  for  ever  is  at  once  ^ot 
rid  of  by  the  terms  of  the  section  itself. 
The  company  are  to  be  liable  for  ever 
until  they  get  rid  of  the  land — always 
subject  to  the  five  years'  question  which 
we  need  not  discuss  here.  They  are  to 
be  liable  during  their  existence  if  they 
take  the  land  and  do  not  make  the  rail- 
way upon  it.  A  panic  like  that  of  18G6 
might  come  upon  the  company,  and  they 
might  not  be  able  to  raise  the  funds 
necessary  for  making  the  railway  though 
they  might  have  taken  possession  of  the 
lands.  Notwithstanding,  they  are  still  to 
be  liable  to  go  on  making  up  the  deficiency 
of  all  thet>e  rates.  The  section  itself 
therefore  disposes  of  that  argument. 

As  to  the  alleged  injustice  of  making 
a  company  pay  compensation  under  these 
circumstances,  it  docs  not  appear  to  me 
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at  all  Tinjiist,  that  the  company  having 
taken  the  risk  and  having  taken  from 
the  parish  that  which  was  the  sabject  of 
the  rating  should  be  made  hable  to  com- 
pensate the  parish,  just  as  they  would  be 
made  liable  to  compensate  a  private  in- 
dividual The  company  by  making  the 
railway  successfully  on  the  land  produce 
a  great  deal  of  profit,  and  if  they  use 
the  land  more  profitably  than  others 
have  done,  they  ought  to  pay  in  propor- 
tion to  that  profit ;  and  if  they  do  not 
■use  the  land  so  as  to  produce  a  profit 
equal  to  that  made  by  the  persons  before, 
they  ought  to  pay  the  deficiency.  It  is  • 
just,  as  it  appears  to  me — with  great  defe- 
rence to  what  has  been  said  elsewhere — 
that  the  parish  should  have  the  advan-. 
tage  of  rating  at  the  higher  rate  a  com- 
pany who  make  greater  profit  in  the 
parish,  and  also  should  have  the  optiqn  of 
being  compensated  for  the  deficiency,  un- 
til the  higher  rates  are  made.  I  there- 
fore dismiss  that  argument  also,  with 
this  further  observation,  that  if  it  be  un- 
just, it  appears  to  be  the  plain  intention 
of  the  legislature  that  it  should  be  so. 
If  tbei'e  were  fifty  feet  of  the  railway 
unfinished  in  the  parish,  the  question  must 
arise,  and  if  it  be  an  injustice  to  the  com- 
pany, that  injustice  must  go  on  to  the 
end  of  time  or  until  the  company  get 
rid  of  the  possession  of  the  land. 

Now,  let  us  come  to  the  words  in  ques- 
tion. The  liability  is  to  continue  "  until 
the  railway  or  the  works  thereof  are 
eompleted  and  assessed  or  liable  to  be 
assessed."  What  does  that  mean  ?  How 
is  the  railway  to  be  assessed?  Here, 
there  seems  to  me  to  be  a  great  diffi- 
culty. K  it  were  within  the  bounds  of 
cpmmon  sense  to  Conceive  of  a  railway 
made  and  worked  entirely  in  one  parish, 
and  producing  profits  thei»,  I  should  be 
more  disposed  to  yield  to  the  defendants* 
argument,  and  to  say,  that  although  the 
legislature  has  not  in  express  terms  said 
so,  yet  we  ought  to  introduce  into  the 
section  the  words  **in  the  parish  of 
Rothorhithe.*'  However,  that  has  not 
been  suggested ;  and  it  was  found  neces- 
sary in  the  Court  below,  and  also  in  the 
argument  here,  to  admit  that  to  get  rid 
of  the  liability  to  make  up  the  deficiency, 
the  railway  must  not  only  occupy  the 
parish  but  must  be  there  earning  money 


as  a  railway,  to  use  Sir  John  Karslake's 
argument ;  or  must  be  there  in  a  working 
state,  as  one  of  my  learned  brothers  put 
it,  or,  to  use  the  expression  of  the  Chief 
Baron  in  his  judgment  (8),  "  as  soon  as 
a  portion  of  the  x^way  is  complete,  that 
is  from  one  station  or  one  terminus  to 
another,  comprising  the  whole  of  the 
land  taken  in  the  parish  in  question, 
so  that  the  .company  can  work  it  and  ob- 
tain returns  from  it,  and  the  parish  can 
assess  it  in  the  ordinary  way,  then  the 
mischief  ceases,  and  the  necessity  for 
this  section  ceases."  Is  all  that  to  be  read 
into  this  section  instead  of  the  ordinary 
natural  and  grammatical  meaning  of  the 
words,  '^  until  the  railway  which  the  com- 
pany have  undertaken  to  make  is  com- 
pleted ?  "  Here  the  Chief  Ba]x>n  intro- 
duces into  the  section  something  more 
than  "  parish,"  he  introduces  "  station  " 
and  "  terminus."  It  is  imposing  upon 
the  section  a  complicated  burden  of  lan- 
guage which  the  Legislature  have  not 
used,  and  whicli  relates  to  particulars 
which  they  do  not  appear  to  have  con- 
templated. 

Furthermore,  if  the  notion  of  the  rail- 
way occupying  the  parish  wei'e  to  bo 
taken  as  the  test,  and  you  could  limit  this 
to  the  parish,  well  and  good — parochiality 
would  be  the  idea  running  through  the 
section.  But  that  is  not  so,  because, 
since  the  railway  cannot  be  effectually 
worked  in  the  parish,  you  are  obliged  to 
connect  the  idea  of  the  railway  in  the 
parish  with  stations  and  lines  in  other 
parishes,  so  that  it  would  be  a  working 
railway  with  regard,  not  to  pa^rochiality, 
but  to  something  beyond.  I  am  con- 
tent to  abide  by  the  words  of  the  Legis- 
lature, without  adding  to  or  detracting 
from  them,  and  therefore  I  think  that 
'*  the  railway,"  in  this  ease,  means  the 
railway  in  the  universal  sense.  As 
to  section  109,  apphcable  to  White- 
chapel,  I  do  not  thmk  that  it  was  at  all 
rendered  unnecessary  by  the  decision  in 
The  Queeii  v.  The  Metropolitan  District 
BaUway  Company  (2),  because  that  de- 
cision was  that,  untU  the  railway  was 
completely  made  in  the  whole  so  that  the 
parish  could  assess  it,  there  was  to  be  no 
cesser  of  the  liability  of  the  company  to 

(3)  41  Law  J.  R«p.  {«.».)  M.C.  128. 
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make  compensation.  But  section  109  is 
quite  different  from  that.  It  is  "until 
any  works  to  be  constructed  under  the 
authority  of  this  Act  in  the  Whitechapel 
district,  are  so  far  completed  as  to  be 
assessed  or  liable  to  be  assessed."  To 
what  ?  not  generally,  but,  "  to  an  amount 
equal  to  or  greater  than  the  aggregate 
amount  of  the  gross  rateable  value  of  the 
same  lands,  houses,  buildings  and  pro- 
perty, for  the. twelve  months  immediately 
preceding  the  passing  of  this  Act." 
That  quite  distinguishes  the  operation  of 
section  109  from  the  operation  of  the 
judgment  in  The  Queen  v.  The  Metropolis 
tan  District  BaUway  Company  (2).  There 
is  an  exprei^  provision  for  the  White* 
chapel  district.  With  respect  to  other 
parishes,  the  railway  is  to  be  completed 
upon  the  whole  system,  of  which  the 
returns  will  be  increased  in  each  parish  by 
reason  of  the  whole  being  at  work.  It 
may  be  said  that  if  this  were  a  long  line 
it  Woald  be  unreasonable,  but  if  the 
Legislature  has  prescribed  it,  it  must  be 
done.  With  reference,  however,  to  this 
line  whi9h  was  only  to  connect  the  Lon- 
don, Brighton  and  South  Coast  Railway 
with  the  Great  Eastern  Railway,  the  ob- 
servation does  not  arise. 

I  think  that,  following  what  seems  to 
me  to  be  the  plain  grammatical  construc- 
tion of  section  128,  the  decision  of  the 
Court  of  Queen's  Bench  was  right,  the 
decision  of  the  Court  of  Exchequer 
wrong,  and  that  the  latter  decision,  now 
before  us,  ought  to  be  reversed. 

Judgement,  therefore,  will   be  entered  , 
for  the  plaintiffs  for  310Z.  48,  Sd, 

Judgment  for  tlie  plaintiffs. 


Attorneys — Hawks,  Willmott  &  Stokes,  for  pliin- 
tif&;  Bristows  &  Carpmael,  for  defendants. 


[IN  THE  COURT  OF  EXCHEQUER.] 

THE    GUARDIANS   OP     THE     POOR 


1872 
Nov 


372.    /"^ 
.20.  S 


OP  THE   WEST    HAM    UNION  V, 
OVENS. 

Pauper — Belief — Judgment  —  Valuable 
Security  for  Money, 

A  pauper,  iJbhUe  in  the  receipt  of  relief 
brought  an  action  in  this  Court,  mid  signed 
judgment  for  a  sum  of  money.  After  lie 
had  ceased  to  receive  relief  the  judgment 
debtor  paid  him  the  judgment  debt  :— 
Held,  that  tlie  judgiin&nt  was  a  "  valuable 
security  for  money  belonging  to  "  the  pauper, 
vnthin  12  ^  13  Vict,  c,  103.  s,  16,  so  as  to 
enable  the  guardians  of  the  relieving  union 
to  recover  from  the  pauper  the  relief  given 
during  the  twelve  months  prior  to  the  pro- 
ceeding for  the  recovery, 

•Special  Case  stated  on  appeal  from  the 
Bow  County  Court  of  Middlesex. 

The  defendant  was  a  pauper  charge- 
able by  law  to  and  receiving  relief  for  him- 
self, his  wife  and  family  from  the  plaintiffs, 
without  intermission,  from  October,  1867, 
up  to  and  including  the  16th  of  May,  1872, 
when  ho  received  Vis,  During  this  period 
he  sued  the  St.  Elatherine*s  Dock  Com- 
pany in  the  Court  of  Exchequer  in  respect 
of  an  injury  caused  by  the  company *s 
negligence,  and  recovered  a  verdict  for 
300/.,  damages,  and  costs,  as  between 
attorney  and  client,  at  the  sittings  for 
Middlesex  after  Hilary  Term,  1872,  leave 
being  given  to  the  Dock  Company  to 
move  the  Court  on  a  point  reserved. 
Such  proceedings  were  commenced  and 
prosecuted  with  the  knowledge  of  the 
plaintiffs.  The  Dock  Company  moved 
the  Court  accordingly  within  the  first  four 
days  of  Easter  Term,  1872,  but  the  Court 
refused  the  rule,  and  the  verdict  stood, 
and  judgment  was  signed  on  the  13th  of 
May,  1872. 

The  sum  of  464Z.  3«.  (being  300Z.  for 
damages,  and  164Z.  3«.  for  costs)  was  on 
the  I8th  of  May,  1872,  paid  by  the  Dock 
Company  to  the  defendant's  attorney, 
who,  on  the  20th  of  May,  1872  (being 
four  days  after  the  defendant  had  ceased 
to  receive  relief  from  the  plaintiffs),  paid 
to  the  defendant  290Z.,  being  the  amount 
due  to  him  after  payment  of  the  at- 
torney's costs.     The  defendant  having  re- 
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fused  to  satisfy  the  claim,  the  plaintiffs 
brought  an  action  in  the  County  Court  on 
the  Ist  of  August,  1872,  under  the  12  &  13 
Vict.  c.  103.  s.  16  (1),  to  recover  19/.  19*., 
being  the  amount  actually  and  properly 
expended  by  them  during  the  twelve 
months  prior  to  the  action  in  the  relief  of 
the  defendant,  and  his  wife  and  family. 

On  the  hearing  the  Judge  of  the  County 
Court  gave  judgment  for  the  defendant. 

The  question  for  the  Court  is — 

Whether  the  judgment  so  recovered  by 
the  defendant  against  the  dock  company 
was  a  valuable  security  for  money  in  the 
pauperis  possession  or  belonging  to  him 
within  the  meaning  of  the  section  so  as 
to  enable  the  guardians  to  sue  for  the 
191.  Ids.  If  yes,  judgment  to  be  entered 
up  for  the  plaintiffs  for  19Z.  10«.  If  no, 
judgment  to  be  entered  up  for  the  de- 
fendant. 

PhilWich,  for  the  plaintiffs. — A  bill  of 
exchange  or  a  bond  is  a  security,  a  fortiori 
a  judgment  A  verdict,  before  judgment, 
for  unliquidated  damages,  is  not  attachable 
under  the  Common  Caw  Procedure  Act, 
1854,  s.  61 — Jones  v.  Thompson  (2),  but  a 
judgment  has  always  been  attachable. 
Under  1  &  2  Vict.  c.  110.  ss.  13, 14^  judg- 
ments  operate  as  charges  on  land  on  stock 
and, shares,  and  section  16  speaks  of  them 
as  a  "  security." 

G.  S.  Griffiths,  for  the  defendant.— To 
bring  the  case  within  s.  16  of  12  &  13  Vict. 
c.  103,  the  security  must  have  belonged  to 
the  pauper  for  the  whole  year  prior  to 
the  action.  It  was  not  "  valuable  '*  till 
after  the  pauper  had  ceased  to  receive 
reUef,  for  it  was  not  realised,  and  it  might 
have  produced  nothing. 

[Channell,  B. — But  we  must  look  to 
the  fact  that  it  turned  out  to  be  valuable.] 

(1)  "Where  any  pauper  shall  have  in  his 
possession  or  belonging  tx)  him  any  money  or 
valuable  security  for  money,  the  giiardians  of  the 
union  or  parish  within  which  such  pauper  is 
chargeable,  may  take  and  appropriate  so  much  of 
such  money,  or  the  produce  of  such  security,  or 
rccorer  the  same  as  a  debt  before  any  local  Court, 
as  will  reimburtse  the  said  guardians  for  the  sjiid 
amount  expended  by  thtm,  whether  on  behalf  of 
the  common  fund,  or  of  any  parish  in  the  relief  of 
such  pauper  during  the  period  of  twelve  months 
prior  to  such  taking  and  appropriation,  or  prior  to 
such  proceeding  for  the  recovery  (as  the  case 
may  be)  .... 

(2)  E.  B.  &  E.  63 ;  b.  c.  27  Law  J.  Rep.  {ss.5.) 
Q.B.  234. 


Kelly,  C.B. — The  object  of  the  section 
was  to  prevent  frauds  on  the  guardians 
by  paupers  who  had  means  of  their  own. 
Now  long  before  the  judgment  was  ob- 
tained it  was  probable  that  the  defendant 
would  have  a  large  sum  of  money  coming 
to  him,  but  that  alone  would  not  bring 
the  case  within  the  statute.  Fortunately, 
however,  three  days  before  he  ceased  to  re- 
ceive relief  as  a  pauper,  he  became  entitled 
to  a  judgment  for  SOOl.  It  could  hardly  be 
said  that  he  had  the  judgment  "  in  his 
possession,*'  but  it  certainly  "  belonged 
to  '*  him  within  the  meaning  of  the 
section. 

Then  the  question  is  whether  the  judg- 
ment  was  a  "  valuable  security  for  money  " 
within  the  section.  It  was  argued  that 
the  section  meant  only  a  negotiable  se- 
curity such  as  a  mortgage,  but  this  would 
be  giving  a  very  limited  meaning  to  the 
words,  and  would  not  carry  into  effect 
the  intention  of  the  legislature.  We 
must  give  a  large  and  liberal — at  the 
same  time  a  reasonable — interpretation  to 
the  statute.  I  think  a  judgment  is  in  every 
sense  a  security  to  a  creditor  for  pay- 
ment of  his  claim.  It  may  be  assigned 
and  turned  into  money.  For  many  pur- 
poses it  is  a  security,  and  in  this  instance 
it  was  de  facto  a  valuable  security.  Why 
then  should  we  hesitate  to  hold  that  this 
is  a  case  within  the  section  ?  I  think  it 
is  within  the  express  words.  The  judg- 
ment must,  therefore,  be  set  aside,  and 
judgment  entered  for  the  plaintiffs. 

Channell,  B. — ^I  am  of  the  same 
opinion.  I  am  not  sure  that  the  verdict 
itself  was  not  a  "  security  " — defeasible 
in  the  event  of  the  Court  granting  and 
making  absolute  the  rule,  but  as  soon 
as  the  Court  refund  the  rule  nisi,  no 
longer  defeasible. 

PiooTT,  B. — I  am  of  the  same  opinion. 
A  judgment  is  a  security,  but  it  was 
urged  that  it  is  not  necessanly  a  valuable 
security,  because  it  might  be  against  a 
pauper  defendant.  But  we  must  look 
further  and  see  whether  it  is  not  "  valu- 
able." The  facts  in  this  case  shew  that 
this  judgment  was  valuable.  Therefore 
J  think  thisjudgmentwasbotha  "security 
for  money  '*  and  "  valuable  "  within  the 
section. 

C  leas  BY,  B. — I  have  no  hesitation  in 
deciding  that  this  judgment  is  a  "  valu- 
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able  secoriiy  for  money."  No  reason,  no 
substantial  argument,  bas  been  given  wby 
it  is  not.  A  judgment  creditor  may 
assign  tbe  judgment  as  security  for  money 
borrowed,  and  by  giving  notice  to  the 
debtor  place  tbe  assignee  in  bis  own  situ- 
ation. 

J^gmentfoT  the  plainUffs. 

AttorMys — HiUeanrs  &  Tonstall,  for  appellants  ; 
J.  B.  Smedley,  for  reepondenta. 


Nov 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1872.   1  HTGGINS  (appellant)  v,  habding 
(respoTideni), 


172.   \] 
.13.  ) 


MetrapoliB  Local  MarMgemeni  Acts — 18 
fy  19  Vict,  c,  120.  8.  105^25  8f  26  Vict 
c,  102.  8.  11 — Provisione  for  Paving  New 
SireeU — La^used  for  purposes  of  Railway, 

By  the  Metropolis  Local  Management 
Acts,  18  ^  19  Fid.  c.  120.  s.  105,  and  25  ^. 
26  Vict,  c.  102.  s,  11^  the  costs  of  'paving  a 
new  street  wider  the  compulsory  powers  of 
the  former  Act  are  payable  by  the  owners 
of  the  land  and  houses  ahutUng  upoii  and 
forming  the  street^  and  are  to  he  appor^ 
Honed  by  the  vestry  or  district  board  of 
works: — Held,  that  strips  of  land  belonging 
to  a  railway  compa/ny  abutting  upon  a 
street^  and  kept  a/nd  used  for  the  sole  pur- 
pose of  repairing  the  arches  of  the  railway 
viaduct^  were  chargeable  to  the  costs  of 
paving  the  street  under  the  Act^  as  vxis  also 
land  used  only  as  a  buttress  for  the  railway 
embankment^  and  to  allow  for  slippings 
from  U. 

Cask  stated  by  a  Metropolitan  Police 
Magistrate,  under  20  &  21  Vict.  c.  43. 

The  appellant  is  the  secretary  of  the 
Hammersmith  and  City  Railway  Com- 
pany, and  the  respondent  is  tbe  clerk  of 
the  vestry  of  tbe  parish  of  St.  Mary  Ab- 
botts, Kensington. 

The  appellant  was  summoned  for  having 
neglected  to  pay  tbe  vestry,  or  tbe  re- 
spondent, tbe  sum  of  54Z.  10^.  lid, charged 
upon  tbe  appellant  as  tbe^owner  of  land 
abutting  upon  a  street  known  as  St.  Mark's 
Road,  in  the  parish  of  Kensington,  in  re- 
spect of  paving  works  to  be  carried  out 
under  the  provisions  of  the  Metropolis 


Local  Management  Act,  1855,  and  tbe 
other  Acts  of  Parliament  amending  the 
same. 

At  the  hearing  the  following  facts  were 
proved  or  admitted — 

St.  Mark's  Road  was  formerly  an  occu- 
pation road  for  horses  and  carts  leading 
to  Netting  Bam  Farm,  and  also  a  public 
footpath,  but  of  late  years  buildings  have 
been  erected  and  a  street  formed.  On  the 
2nd  of  August,  1870,  the  vestry  duly  passed 
a  resolution  that  the  St.  Mark's  Road 
was  not  paved  to  the  satisfaction  of  the 
vestry,  and  that  it  was  necessary  and  ex- 
pedient that  the  carriage  ways  and  foot- 
paths thereof  should  be  paved  throughout 
the  whole  breadth  thereof,  in  pursuance 
of  section  105  of  the  Metropolis  Local 
Management  Act,  18  &  19  Yict.  c.  120, 
and  section  77  of  the  Metropolis  Local 
Management  Amendment  Act,  25  A  26 
Vict.  c.  102  m. 

The  appellant,  as  the  secretary  of  the 
Hammersmith  and  City  Railway  Com- 
pany, is  the  owner  of  land  consisting  of 
two  portions  abutting  on  St.  Mark's 
Road,  one  portion  being  on  the  west  side 
of  the  road,  and  having  a  frontage  of  ten 
feet,  the  other  portion  being  on  the  east 

(1)  By  the  Metropolis  Local  Management  Act, 
1855,  18  &  19  Vict.  c.  120.  a.  105,  **In  case  the 
owners  of  the  hoases  forming  the  greater  part  of  any 
new  street  laid  out  or  made,  or  hereafter  to  be  laid 
out  or  made,  which  is  not  paved  to  the  satisfac- 
tion of  the  vestry  or  district  board  of  the  parish 
or  district  is  situate  or  made,  be  desirou8t>f  having 
thesame  paved,  as  hereinafter  iilentioned,or  if  such 
vestry  or  board  deem  it  necessaiy  or  expedient 
that  the  same  should  be  so  paved,  then  and  in 
either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  either  through- 
out the  whole  breadth  of  the  carriageway  and 
footpaths  thereof,  or  any  part  of  such  breadth, 
and  from  time  to  time  keep  such  pavement  in  good 
and  sufficient  repair ;  and  the  owners  of  the  houses 
forming  such  street  shall,  on  demand,  ^y  to  such 
vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  such  pavement,  &c." 

By  25  &  26  Vict  c  102,  s.  77.  "Where  any 
vestry  or  district  board  shall,  under  the  powers 
given  by  the  105th  section  of  18  &  19  Vict  c.  120, 
have  paved  or  be  about  to  pave  any  new  street,  the 
owners  of  the  land  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  same,  as  well 
as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to 
charge  the  owners  of  land  in  a  less  proportion  than 
the  owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do,  ^c** 
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fyde  of  the  road,  and  having  a  frontage  of 
seventy-three  feet. 

The  surveyor,  for  the  time  being,  of  the 
vestry  had  estimated  the  amount  of  the 
expenses  for  providing  and  laying  such 
pavement,  and  apportioned  the  amount 
chargeable  against  the  owners  of  the  two 
pieces  of  land 'at  the  sum  of  71.  Is.  lid. 
for  and  in  respect  of  the  piece  situate  on 
the  west  side  of  the  road,  and  at  the  sum 
of  471.  9«.  for  and  in  respect  of  the  piece 
situate  on  the  east  side.  Notices  of  the 
resolution  and  apportionment,  and  de- 
manding payment  of  the  sums  respec- 
tively, were  duly  posted  and  served  by  the 
respondent  upon  the  appellant. 

The  Hanmiersmith  and  City  Railway 
crosses  St.  Mark's  Road  on  an  arch  at 
a  height  of  16fk.,  and  is  carried  in  ihe 
direction  of  Hammersmith  on  brick  arches. 
Prom  the  east  side  of  the  road  the  railway 
is  carried  on  an  embankment,  the  foot  of 
such  embankment  projecting  from  40ft.  to 
50ft.  from  the  line  of  the  arches. 

It  was  also  proved  that  the  portion  of 
land  on  the  west  side  of  the  road  forms 
part  of  a  strip  of  an  uniform  width  of 
10ft.,  which  is  kept  and  solely  used  for 
the  purpose  of  repairing  the  arches  of  the 
viaduct.  It  was  also  proved  that  the  em- 
bankment  on  the  east  side  of  the  road 
formed  part  of  the  railway,  and  acts  only 
as  a  buttress  or  support  thereto,  and  could 
not  be  used  for  any  other  purpose.  The 
space  situate  between  the  foot  of  the  em- 
bankment and  the  wall  is  land  purchased 
by  the  company  to  allow  for  the  slippings 
of  the  embankment,  which  have  actually 
taken  place,  and  are  likely  to  redtir,  owing 
to  the  peculiar  nature  of  the  soil. 

It  was  further  admitted  by  the  surveyor 
for  the  vestry  that  the  amounts  estimated 
as  chargeable  against  the  owners  of  the 
two  pieces  of  land  was  so  estimated  in 
respect  of  the  whole  frontage  of  the  two 
frontages  of  10ft.  and  73ft.  respectively. 

Under  the  above  circumstances,  it  was 
contended  on  behalf  of  the  appellant  that 
he  was  not  liable  to  contribute  to  the  ex- 
penses in  respect  of  his  ownership  of 
either  of  thfe  portions  of  land,  on  the 
ground  that  they  were  mere  strips  of  land 
forming  part  of  and  appertaining  to  the 
railway,  and  necessary  for  its  maintain- 
anoe  ;  that  there  was  no  separate  owner- 
ship apart  from  the  railway  ;  and  that  the 


appellant  was  not  chargeable  under  the 
before-mentioned  Acts  as  owner  of  the  rail- 
way. It  was  further  contended  that  even 
assuming  the  appellant  to  be  chargeable 
in  respect  of  his  ownership  of  so  much  of 
the,  land  on  the  east  side  of  the  road  and 
at  the  foot  of  the  embankment  he  was  not 
chargeable  in  respect  of  the  embankment 
itself  or  any  portion  of  it,  and  that  there- 
fore the  amount  claimed  in  the  summons 
could  not  be  recovered,  and  the  summons 
must  be  dismissed. 

The  magistrate  found  as  a  fact  that  the 
portion  of  land  on  the  western  side  of  the 
road  was  used  with  the  railway,  and 
necessary  for  the  repairs  thereof^  and 
further,  that  about  one  half  of  the  portion 
of  land  on  the  eastern  side  of  the  road 
was  simply  a  buttress  or  support  to  the 
embankment,  and  was  of  opinion  that 
neither  portion  thereby  lost  its  character 
of  land,  and  therefore  made  an  order  that 
the  appellant  should  pay  the  sum  in  the 
summons  mentioned  and  costs. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  appellant  is  liable  to 
pay  the  sum  of  S4l,  10«.  lid. 

Lopes  (E.  E.  Webster  with  him),  for  the 
appellant. — The  land  in  question  ought 
not  to  be  charged  with  the  cost  of  paving 
the  street.  The  object  of  the  Legislature 
was  to  make  the  benefit  to  be  derived 
from  paving  the  new  street  the  test  of 
liability,  and  here  there  is  no  such  be- 
nefit. In  Angell  v.  The  Vesb'y  of  Pad^ 
dhigton  (2)  it  was  hold  that  land  attached 
to  a  church  was  not  liable  to  be  rated, 
shewing  that  where  it  is  possible  the  Court 
wiU  put  a  limit  to  the  ordinary  construc- 
tion of  the  word  "land **  as  used  in  25  & 
26  Vict.  o.  120.  s.  77. 

Prentice  (Beresford  with  him),  for  the 
respondent,  was  not  heard. 

Per  CttrMiw(CocKBUBN,  C.J.,  and  Black- 
burn, J.). — There  is  nothing  to  take  the 
land  in  question  out  of  the  express  words 
of  the  Act. 

Judgment  for  respondents. 

Attorneys — Young,  Maples  &  Co.,  for  appellants ; 
J.  &  M.  Pontifex,  for  respondents. 


(2)  37  Law  J.  Bop.  (n.s.)  M.C.  171. 
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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1872.      "I  DENNIS  (appellant),  v,  tovell 
Nov.  13.  J  (respmdent). 

Harbours^  Bocks  and  Piers  Glauses  Act 
(10  Vict,  c.  27.  s.  74!)^Dainage  to  Pier- 
Inevitable  Accident — Liability  of  Owner  of 
Vessel. 

By  the  Harbours^  Docks  and  Piers 
Clauses  Act,  1847  (10  Vict.  c.  27),  s. 
74,  *WAe  o^ner  of  every  vessel  shall  be 
answerable  to  the  undetiakers  for  any 
damage  done  by  such  vessel  or  by  any  per- 
*  son  employed  about  the  same,  to  the  har- 
bour, dock  or  pier;  and  the  master  or 
person  having  tite  charge  of  such  vessel, 
through  whose  unlfid  act  or  negligence 
any  such  damage  is  done,  shall  also  be 
liable  to  m4ike  good  the  same,  Sfc,  provided 
alicays  that  nothing  herein  contained  shall 
extend  to  impose  any  liability  for  any  such 
danutge  upon  the  oumer  of  any  vessel  where 
such  vessel  sliaU,  at  the  time  when  such 
damage  is  caused,  be  in  charge  of  a  duly 
licensed  pHot,  whom  such  ownei-  or  Tnaster 
is  bound  by  law  to  employ,  and  put  his 
vessel  in  charge  of** 

A  vessel,  by  inevitable  accident,  struck 
cCgainst  a  pier  and  tliereby  damaged  it : — 

Held,  that  the  oumer  of  tJie  vessel  was 
ansjcerable  for  damages  under  the  section, 
the  proviso  making  an  exception  where  the 
vessel  is  in  charge  of  a  pilot,  but  no  ex- 
ception  in  case  of  damage  done  by  inevit' 
able  accident. 

Case  stated  by  justices  for  Woodbridge, 
Suffolk,  uuder  20  &  21  Vict.  c.  43. 

A  complaint  was  prefiBired  by  Charles 
Samuel  Tovell  (the  respondent),  against 
John  Dennis  (the  appellant),  under  sec- 
tions 74  and  75  of  the  10  Vict.  c.  27, 
charging  that,  on  the  26th  September, 
1871,  Dennis  was  the  owner  of  a  vessel 
called  TJie  Ava,  which  vessel,  at  or  near 
Landguard,  in  Suffolk,  did  damage  to  the 
pier  and  works  of  the  Harwich  Harbour 
Conservancy  Board,  to  the  amount  of 
SOI,,  by  striking  violently  against  the 
pier  and  works,  and  breaJicing  and  des- 
troying divers  parts  of  the  same,  the 
vessel,  at  the  time  such  damage  was 
done,  not  being  in  charge  of  any  duly 
Hcensed  pilot,  contrary  to  the  statute  ;  and 
upon  the  hearing  the  appellant  was  or- 

Niw  Sbbiks,  42.— Mao.  Ca8, 


dered  to  pay  to  the  Harwich  Harbour 
Conservancy  Board  the  sum  of  bOL 

Upon  the  hearing  of  the  complaint  it  was 
proved  on  the  part  of  the  respondent  and 
found  as  a  fact,  that  the  vessel.  The  Ava, 
did  the  damage  as  alleged  in  the  com- 
plaint, and  it  was  proved  on  the  part  of 
the  appellant  that  the  damage  was  the 
result  of  an  inevitable  accident  caused 
by  stress  of  weather,  and  did  not  arise 
from  any  wilful  act  or  negligence  of  the 
master  or  other  persons  in  the  vessel,  and 
it  was  contended  therefore  on  the  part  of 
the  appellant,  that  he  was  not  liable  to 
pay  to  the  Harwich  Harbour  Conservancy 
Board  the  amount  claimed  for  damage  so 
done. 

The  justices,  however,  being  of  opinion 
that  the  appellant  became  hable  under 
section  74  of  the  10  Vict.  c.  27  (1), 
to  pay  the  Harwich  Harbour  Conser. 
vancy  Board  the  sum  of  50Z.  for  the 
damage  so  done,  whether  the  damage  was 
the  result  of  inevitable  or  unavoidable  ac- 
cident or  otherwise,  gave  their  determi- 
nation against  the  appellant  in  the  manner 
before  stated. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  damage  to  the  pier 
and  works,  being  the  result  of  an  in- 
evitable accident,  caused  by  stress  of 
weather,  and  not  arising  from  any  wilful 
act  or  negligence  of  the  master  or  other 
persons  in  the  vessel,  the  appellant  be- 
came liable  to  pay  to  the  Harwich  Har- 
bour   Conservancy    Board    the    amount 

(1)  By  the  Harbours,  Docks  and  Piers  Clauses 
Act,  10  Vict.  c.  27.  s.  74,— The  ownep  of  every 
vessel  or  float  of  timber  shall  be  answerablo 
to  the  undertakers  for  any  damage  done  by  such 
vessel  OP  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock  or 
pier,  or  the  quays  or  works  connected  therewith, 
and  the  master  or  person  having  the  charge  of 
such  vessel  or  float  of  timber  through  whose 
wilful  act  or  negligence  any  such  damage  is  done, 
shall  also  be  liable  to  make  good  the  same,  &c., 
pro\-ided  always  that  nothing  herein  contained 
shall  extend  to  impose  any  liability  for  any  such 
damage  upon  the  owner  of  any  vessel  where  such 
vessel  shall  at  the  time  when  such  damage  is 
caused  be  in  charge  of  a  duly  licensed  pilot,  whom 
such  owner  or  master  is  boimd  by  law  to  employ 
and  put  his  yessel  in  chaiv:e  of. 
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claimed  in  respect  of  the  damage  so  done 
as  aforesaid. 

Grantham,  for  the  appellant. — The  ques- 
tion is,  whether  under  10  Vict.  c.  27.  s.  74, 
the  owner  of  a  vessel  is  answerable  for 
damage  done  by  it,  in  a  case  where  the 
damage  was  altogether  unavoidable,  and 
did  not  arise  in  any  way  from  the  wilful 
act  or  negligence  of  the  master  or  person 
having  charge  of  the  vessel.  The  Court 
will  not  presume  that  it  was  intended 
without  any  apparent  reason,  to  supersede 
the  ordinary  common  law  rule,  by  which 
in  a  case  like  the  present,  the  appellant 
would  not  be  liable,  in  the  absence  of  any 
evidence  of  negligence  or  want  of  skill  on 
the  part  of  the  master. 

[CocKBURN,  C.J. — It  is  certainly  strange 
that  the  owner  should  be  made  liable  in 
the  absence  of  negligence,  but  I  think  that 
the  words  of  the  section  are  too  strong  to 
be  overcome.] 

There  can  be  no  reason  why  there 
should  be  an  exemption  in  the  case  where 
it  is  necessary  to  employ  a  pilot,  and  no 
exemption  in  the  case  of  inevitable  acci* 
dent. 

Phtlbrlclc  (H,  T.  Atkinson  with  him),  for 
the  respondent,  was  not  heard. 

Blackbcrn,  J. — The  Lord  Chief  Justice, 
who  has  loft  the  Court,  has  already  inti- 
mated his  opinion  that  the  appellant  is 
liable.  I  think  that,  whether  the  legis- 
lature so  intended  or  not,  they  have 
clearly  enacted,  that  the  owner  of  the 
vessel  shall  be  answerable  for  damage 
caused  by  it,  whether  by  inevitable  acci- 
dent, without  the  interference  of  the 
owners,  or  their  servants,  or  not.  The 
case  is  analogous  to  that  of  the  owner  of 
cattle,  who  must  keep  them  on  his  own 
land  at  his  peril,  or  he  will  be  answerable 
for  the  mischief  caused  by  their  escape. 

QuAiN,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys  —Butty  &  Whitehouse,  agents  for  Chap- 
man,  Ipswich,  for  appellant ;  J.  L.  Morris,  agent 
for  Philbrick  &rSon,  Colchester,  for  respondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1872 
Nov, 


11.1 


THE   QUEEN  V,   THE   GUABDIANS 
OF  THE   CHOBLTON  UNION. 


Union  Assessment  Committee  Act^  1862, 
(25  8r  26  Vict.  c.  103),  ss,  17, 21—B&posU 
of  Amended  Valuation  List. 

The  valuation  list  for  a  parish  under  the 
Union  Assessment  Committee  Act,  1862 
(25  ^  26  Vict,  c,  103),  must,  when  altered 
hy  the  committee,  he  deposited  for  inspection 
under  ss,  17  and  21,  and  if  not  so  deposited, 
it  is  invalid,  together  with  any  contribution 
order  based  upon  it. 

This  was  a  rule  calling  on  the  guardians 
of  the  Chorlton  Union  to  shew  cause  why 
a  certiorari  should  not  issue  to  bring  up 
an  order  made  hj  the  guardians  upon  the 
township  of  Chorlton-on-Medlock,  as  to 
the  amount  to  be  contributed  by  the 
parish  to  the  union  fund. 

It  appeared  from  the  affidavits,  that  in 
March,  1871,  the  assessment  committee 
of  the  union  made  an  order  under  the 
Union  Assessment  Committee  Act,  1862 
(1),  directing  the  overseers  to  make  a 

(1)  By  the  Union  Assessment  Committee  Act 
(25  &  26  Vict,  c  103),  s.  17,  the  valuation  list 
for  each  parish  made  and  signed  bj  the  overseers 
or  delivered  to  them,  as  hereinbefore  provided, 
shall  be  deposited  by  the  overseers  in  the  place  in 
such  parish  in  which  rate  books  are  deposited  or 
kept,  and  a  copy  of  such  valuation  list  shall  be 
forthwith  dehvered  to  the  board  of  guardians,  and 
the  overseers  shall  give  public  notice  of  the 
deposit  of  such  list  on  the  Sunday  next  following 
the  deposit  of  such  list,  and  such  notice  shall  be 
given  in  the  same  manner,  and  all  persons  assessed 
or  liable  to  be  assessed  to  the  relief  of  the  poor  of 
such  parish  shall  have  the  like  right  of  inspecting 
and  of  demanding  and  taking  copies  of  and  extracts 
from  such  list,  as  in  the  case  of  a  poor-rate  allowed 
by  the  justices ;  and  the  overseers  shall,  at  the 
expiration  of  fourteen  days  from  the  time  of  the 
notice  given  of  the  deposit  of  such  list,  transmit 
the  same  to  the  committee ;  and  any  overseer  or 
other  ratepayers  within  the  union  shall  have  the 
right  of  inspecting  and  tiiktng  copies  of  and  ex- 
tracts firom  any  of  the  lists  so  transmitted.  By 
6.  21,  where  the  committee  make  any  alteration  in 
the  value  of  any  hereditaments  included  in,  or 
insert  therein  any  rateable  hereditament  omitted 
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new  yalnaidon  of  the  rateable  heredita- 
ments in  the  township,  and  that  a  new 
list  was  accordinglj  made,  deposited  for 
inspection,  and  afterwards  transmitted  to 
the  committee. 

In  April,  1872,  an  order  was  served  by 
the  guardians  on  the  overseers  for  the 
payment  of  their  contribution  to  the  frmd 
of  the  union.  The  order  was  based  on 
alterations  in  the  new  valuation  list ;  but 
it  appeared  that  the  altered  list  had  never 
been  deposited  as  required  by  the  Act, 
and  that  no  time  had  been  appointed  for 
hearing  objections  to  it. 

PoUock  shewed  cause,  and  contended 
that  the  provisions  in  question  as  to 
the  deposit  of  the  list  were  directory 
only. 

Manisty  and  GoUina,  in  support  of  the 
role,  were  not  heard. 

Per  Curiam  (2). — ^The  list  was  clearly 
invalid,  and  the  contribution  order  must 
fidl  with  it. 

B^le  ahsohiie. 


Attomeys — Shaw  &  Tremellen,  agents  for  0. 
W.  BoberU  &  Son,  Rochdale,  for  prosecutors ; 
Hassej,  Taylor  &  Hales,  fbr  defendants. 


from  anj  such  yaluation  list,  thej  shall  cause  such 
raluation  list,  with  such  alteration  or  insertion,  to 
be  deposited  for  inspection  in  manner  hereinbefore 
provided,  conoeming  the  yaluation  b'st  made  bj  or 
delivered  to  the  overseers,  and  shall  cause  the  like 
notice  to  be  given  of  such  deposit  as  is  required  in 
the  case  of  a  valuation  list  made  or  delivered  as 
aforesaid,  and  shall  appoint  a  day,  not  less  than 
seven  days,  nor  more  than  fourteen  days  from  the 
re-deposit  of  such  valuation  list,  for  the  hearing  of 
any  objections  to  the  valuation  list  as  so  altered, 
and  when  the  committee  have  heard  and  determined 
any  such  objections,  or  have  made  such  further 
alterations,  insertions  and  corrections  in  such 
valuation  list,  they  shall  approve  the  same  in 
manner  hereinbefore  provided. 
(2)  Cockbum,C.J.;  Blackburn,  J.;  andQuain,  J. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.     1         THE   QUEEN  V.   JUSTICES    OF 
Jan.  11.  J  EXETEE. 

The  Licensing  Act,  1872  (35  ^  36  Vici. 
c.  94.  $8,  45  and  46) — Alehouse  License — 
Annual  Value — Imjjrovement  of  Premises 
— Illegal  Condition  in  License — Quashing 
^Certiorari— ^  Geo,  4.  c.  61—-"  The  Re- 
vi^'w  of  Justices  Decisions  Act^  1872 " 
(35  ^^  36  Vict,  c,  26). 

At  a  general  annual  licensing  meeting, 
If.,  the  occupier  of  a  house  licensed  as  a 
public  house,  under  9  Geo,  4.  c.  61,  applied 
for  a  renewal  of  the  license.  The  justices 
renewed  the  license,  but  with  the  following 
notice  upon  it — ^^This  license  is  renewed 
on  condition  that  the  licensed  premises 
shall,  before  the  next  general  anmtal 
licensing  meeting,  be  improved  and  made 
of  the  annual  value  of  SOL,  in  default  oj 
which  this  license  will  not  be  renewed  '* ; — 
Held  (Mellob,  J.,  hcpsitante),  that  the 
'  justices  had  no  power  to  impose  such  a  con^ 
dition  upon  M,;  that  the  provision  in  seC' 
tion  46  of  the  Licensing  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to 
a  house  already  licensed  under  9  Geo,  4. 
c,  61,  and  that  the  condition  was  null  and 
void, 

Semble,  that  part  of  a  license  cannot  be 
quashed  upon  certiorari  without  quashing 
the  whole. 

Observations  on  the  requisites  of  tits 
affidavit  under  "  the  Review  of  Justices 
Decisions  Act,  1872." 

A  certioran  had  issued  to  bring  into 
this  Court  a  license  granted  by  Jus- 
tices of  Exeter  to  John  Mann.  It  was 
sought  .to  quash  a  condition  in  the  license 
on  the  ground  that  the  justices  had  no 
jurisdiction  to  express  in  the  license  any 
such  condition,  as  the  house  was  licensed 
under  9  Geo.  4.  c.  61,  before  and  at  the 
time  of  the  passing  of  the  Act,  35  &  36 
Vict.  c.  94,  and  at  the  time  of  the  holding 
of  the  last  general  annual  licensing  meet- 
ing. 

Upon  the  license,  and  under  the 
seal,  the  following  memorandum  was 
written — "  Take  notice,  that  this  license 
is  renewed  on  condition  that  the  licensed 
premises  shall,  before  the  next  annual 
licensing  meeting,  be  improred  and  made 
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of  the  annual  value  of  30/.,  in  default  of 
which  this  license  will  not  be  renewed.** 

The  justices  had  purposely  refrained  from 
shewing  cause  why  the  writ  of  certiorari 
should  not  issue,  and  immediately  after 
making  a  return  to  the  writ,  they  directed 
their  chairman  to  file  an  affidavit  under 
the  provisions  of  the  Review  of  Justices 
Decisions  Act,  1872,  35  &  36  Vict. 
c.  26  (1),  thus  leaving  the  matter  to  be 
dealt  with  by  the  Court. 

It  appeared  from  the  affidavit  that  the 
justices,  from  evidence  obtained,  were  of 
opinion  that  the  premises  occupied  by  John 
Mann  were!  not  of  the  annual  value  of 
302.,  but  that  inasmuch  as  the  pre- 
mises had  been  theretofore  licensed  and 
the  business  thereof  properly  conducted 
for  several  years,  the  justices  had  re- 
newed the  license  conditionally  "  to  the 
required  improvement  in  valae  being 
made  to  the  premises  before  the  next 
annual  licensing  meeting,  as  provided  by 
the  45th  and  46th  sections  of  the  Licensing 
Act,  1872,**  and  that  the  justices  had 
given  their  best  and  most  careful  con- 
sideration to  the  several  clauses  and  pro- 
visions of  the  Act,  and  more  particularly 
to  the  45th  and  46th  sections  thereof,  and 
to  other  the  matters  and  things  in  refer- 

(1)  The  36  &  36  Vict.  c.  26.  s.  2  enacts,  *' When- 
ever the  decision  of  any  justice  op  justices  is  called 
in  question  in  any  Superior  Court  of  Common  Law 
by  a  rule  to  shew  cause  or  other  process  issued 
upon  an  ex  parte  application,  it  shall  be  lawful 
for  any  such  justice  to  make  and  file  in  such  Court 
an  affidavit  setting  forth  the  grounds  of  the  de- 
cision so  brought  under  review,  and  any  facts 
which  he  may  consider  to  have  a  material  bearing 
on  the  question  at  issue,  without  being  required 
to  pay  any  fee  in  respect  of  filing  such  affidavit 
or  any  stamp  duty  thereupon.  .  .  .*' 

Section  3. — "  Whenever  any  such  affidavit  has 
been  filed  as  aforesaid,  the  Court  shall,  before 
making  the  rule  absolute  against  the  justice  or 
justices,  or  otherwise  determining  the  matter  so 
as  to  overrule  or  set  aside  tlie  acts  or  decision  of 
the  justice  or  justices  to  which  the  application 
relates,  take  into  consideration  the  matters  set 
forth  in  such  affidavit,  notwithstanding  that  no 
counsel  appear  on  behalf  of  such  justices." 


ence  to  the  renewal  and  conditional  grant 
of  the  license,  and  that  the  grounds  on 
which  they  had  come  to  their  decision 
(which  was  unanimous)  were  that  they 
"  verily  believed  and  considered  the  same 
to  be  in  accordance  with  the  Licensing 
Act,  1872,  and  other  the  statutes  in  con- 
nection therewith.** 

John  Mann  had  for  the  last  ten  years 
holden  a  general  public  house  or  licensed 
victualler's  Hcense,  under  9  G^eo.  4.  c.  61, 
which  contains  no  provision  whatever 
with  respect  to  the  rateable  or  annual 
value  of  the  houses  to  be  licensed  there- 
under. Exeter  is  a  city  containing  not 
not  less  than  10,000  inhabitants;  and  John 
Mann*s  premises  are  below  the  annual 
value  of  30Z. 

Poland  (Besley  with  him). — The  rule 
was  made  absolute  for  a  certiorarilBst  term. 
The  justices  have  intimated  their  intention 
not  to  take  any  steps  to  prevent  the  con- 
dition being  quashed,  if  the  Court  thinks 
that  it  ought  not  to  have  been  imposed. 
Therefore,  the  matter  may  be  dealt  with 
at  once,  without  the  case  being  put  into 
the  Crown  Paper.  (The  Court  assented 
to  this  being  done.) 

The  only  question  then  will  be  what  is 
tiie  proper  construction  to  be  put  upon 
sections  45  and  46  of  the  Licensing  Act, 
1872. 

These  sections  are  as  follows — 

Section  45 — "  Premises  to  which  at 
the  time  of  the  passing  of  this  Act  no 
license  under  the  Acts  recited  in  the 
Wine  and  Beerhouse  Act,  1869  (2), 
authorising  the  sale  of  beer  or  wine 
for  consumption  thereupon  is  attached, 
shall  not  be  subject  to  any  of  the 
provisions  now  in  force,  prescribing  a 
certain  rent  or  value  or  rating  as  a 
qualification  for  receiving  any  such  license. 

"  Premises  not  at  the  time  of  the  passing 
of  this  Act  licensed  for  the  sale  of  any  in- 
toxicating liquor  for  consumption  there- 
upon, shall  not  be  qualified  to  receive  a 

(2)  32  &  33  Vict.  c.  27.  The  Acts  recited  are 
11  Geo.  4  and  1  Will.  4.  c.  64;  4  &  6  Will.  4, 
c.  85;  3  &  4  Vict.  c.  61  ;  24  &  25  Vict  c  21 ; 
26  &  27  Vict.  c.  S3,  and  23  Vict  c.  27.  See  es- 
peoially  section  1  of  3  &  4  Vict.  c.  61,  and  section 
8  of  23  Vict.  c.  27. 
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license  ....  unless  the  following  con- 
ditions are  satisfied — 

"  a.  The  premises,  unless  snch  premises 
are  a  railway  refreshment-room,  shall  be 
of  not  less  than  the  following  annual 
value: 

"  If  situated  within  the  City  of  London 
or  the  liberties  thereof,  or  any  parish  or 
place  subject  to  the  jurisdiction  of  the 
Metropolitan  Board  of  Works,  or  within 
the  four  miles  radius  from  Charing  Cross, 
or  within  the  limits  of  a  town  containing 
a  population  of  not  less  than  100,000  in- 
habitants, 50Z.  per  annum ;  or  if  the 
license  do  not  authorise  the  sale  of  spirits, 
201.  per  annum : 

"  If  situated  elsewhere,  and  within  the 
limits  of  a  town  containing  a  population 
of  not  less  than  10,000  inhabitants,  SOI, 
per  annum  ;  or  if  the  license  do  not  au- 
thorise the  sale  of  spirits,  201.  per  annum : 

'*  If  situated  elsewhere  and  not  within 
any  such  town  as  above-mentioned,  15Z. 
per  annum  ;  or  if  the  license  do  not  autho- 
rise the  sale  of  spirits,  122.  per  annum. 

**  6.  The  premises  shall  be,  in  the  opinion 
of  the  licensing  authority,  structurally 
adapted  to  the  class  of  license  for  wljich 
a  certificate  is  sought :  Provided  that  no 
house  not  licensed  at  the  time  of  the 
passing  of  this  Act  for  the  sale  of  any 
intoxicating  liquor  for  consumption  on 
the  premises  shall  be  qualified  to  have  a 
license  attached  thereto  authorising  such 
sale,  unless  such  house  shall  contain,  ex- 
clusive of  the  rooms  occupied  by  the 
inmates  of  such  house,  if  the  license 
authorise  the  sale  of  spirits,  two  rooms, 
and  if  the  license  do  not  authorise  the 
sale  of  spirits,  one  room  for  the  accom- 
modation of  the  public." 

Section  46 — "Whereas  in  certain  cases  a 
license  under  the  Wine  and  Beerhouse  Acts, 
1869  and  1870,  is  not  to  be  granted  unless 
the  house  and  premises  in  respect  of  which 
such  license  is  granted  are  of  such  rent 
and  value  or  are  rated  to  the  poor-rate  on 
a  rent  or  annual  value  of  such  amount  as 
is  respectively  in  that  behalf  stated  in 
the  Acts  recited  in  the  Wine  and  Beer- 
house Act,  1869 ;  and  it  is  expedient  to 
substitute  in  such  cases  *  annnal  value  ' 
for  the  said  rent,  value,  or  rating,  and  to 
provide  for  the  ascertaining  the  annual 
value  of  such  house  and  premises  :  Be  it 


therefore  enacted,  that  in  cases  not  pro* 
vided  for  by  the  last  preceding  section — 

"  A  license  under  the  Wine  and  Beer- 
house Acts,  1869  and  1870,  shall  not  be 
granted  in  respect  of  any  premises  which 
are  not,  in  the  opinion  of  the  Licensing 
Justices  who  grant  such  license,  of  such 
annual  value  as  is  mentioned  in  that  be- 
half in  the  Acts  recited  by  the  Wine  and 
Beerhouse  Act,  1869 ;  and  those  Acts 
shall  be  construed  as  if  '  annnal  value ' 
were  therein  substituted  for  *rent,' 
*  value,'  *  rated  on  a  rent  or  annual  value ' 
and  other  like  expressions. 

''If  at  the  first  general  annual  licens- 
ing meeting  after  the  passing  of  this  Act, 
the  licensing  justices  are  of  opinion  that 
any  premises  which  are  licensed  far  the  sale 
of  intoxicating  liquors  at  the  passing  of  this 
Act^  are  not  of  such  annual  value  as 
authorises  the  grant  of  a  license  for  such 
premises,  they  may,  notwithstanding,  re- 
new such  license  upon  the  condition,  to 
be  expressed  in  the  license,  that  the  holder 
thereof,  before  the  next  general  annual 
licensing  meeting,  improves  the  premises 
so  as  to  make  them  of  sufficient  annual 
value,  and  if  the  holder  fail  to  comply 
with  such  condition,  the  license  shall  not 
be  renewed  at  such  next  general  annual 
licensing  meeting." 

It  is  to  be  observed,  that  no  property 
qualification  whatever  was  imposed  upon 
public-houses  by  the  9  Geo.  4.  c.  61  (3), 
which  was  passed  at  a  time  when  the 
houses  licensed  under  the  Acts  recited 
in  the  Wine  and  Beerhouse  Act,  1869, 
did  not  exist.  Those  houses  were  first 
created  by  11  Geo.  4.  and  1  Will.  4.  c.  64 
(the  Beer  Act),  and  23  Vict.  c.  27  (com- 
monly called  Mr.  Gladstone's  Act)  re- 
spectively. No  property  qualification  was 
imposed  upon  beer-houses  by  the  original 
Boer  Act.  Beer-houses  were  first  made 
subject  to  the  property  qualification  by 
3  &  4  Vict.  c.  61  (4),  which  Act  applies  to 

(3)  This  Act,  formerly  called  the  Alehouse  Act, 
is,  in  the  Licensing  Act,  1872,  called  the  Intoxicat- 
ing Liquor  Licensing  Act,  1828.  See  section  74 
of  the  Licensing  Act,  1872  (the  interpretation 
clause). 

(4)  By  section  1  of  3  &  4  Vict.  c.  61,  it  is  enacted 
that  "  no  license  to  sell  beer  or  cider  by  retail .  .  . 
shall  be  granted  to  any  person  who  shall  not  be 
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beer-houses  only.  In  like  manner  23  Vict, 
c.  27,  by  the  8th  section  of  which  a  pro- 
perty qualification  is  imposed  npon  houses 
licensed  for  the  sale  of  wine,  applies  to 
wine-houses  only.  These  are  the  *'  Acts 
recited  by  the  Wine  and  Beer-house  Act, 
1869,**  to  which  reference  is  made  in  the 
46th  section  of  the  Licensing  Act,  1872, 
and  none  of  them  touch  9  Geo.  4.  c.  61. 

It  being  the  intention  of  the  Legislature 
to  remoye  all  doubts  as  to  the  real  value 
of  the  houses  licensed  under  the  "  Acts 
recited,"  "  rateable  value  "  being  an  nn- 
certain  value,  and  "  rent  or  value  "  being 
a  vague  expression,  the  46th  section  of 
the  Act  of  1872  .was  passed  to  prevent 
such  doubts  arising  for  the  future. 

[Mellor,  J. — It  is  strange  that  the 
Legislature  should  have  raised  the  value 
of  the  wine  and  beer  houses  and  have 
left  the  value  of  the  other  houses  alone. 
The  preamble  of  the  Act  includes  all 
houses.] 

This  is  because  the  wine  and  beer- 
houses had,  until  the  passing  of  the  Wine 
and  Beerhouse  Act,  1869,  been  licensed 
by  the  Excise  only,  whereas  the  public- 
house  licenses  had  been  always  under  the 
control  of  the  justices.  It  would  be  con- 
fiscation to  impose  the  new  property 
qualification  upon  old  public-houses.        / 

[Mellob,  J. — ^As  to  confiscation,  was  it 
not  a  kind  of  confiscation  to ,  change 
rateable  into  annual  value  ?] 

Not  so :  it  was  only  the  substitution  of 
the  real  test  for  a  vague  and  uncertain 
one,  which  was  often  evaded.    The  old 

tho  real  resident  holder  or  occupier  of  the  dwelling- 
house  in  which  he  shall  apply  to  be  licensed,  nor 
shall  any  such  license  be  granted  in  respect  of  any 
dwelling-house  which  shall  not,  with  the  premises 
occupied  therewith,  be  rated  in  one  sum  to  the  rate 
for  the  relief  of  the  poor  of  the  parish,  township 
or  place  in  which  such  house  and  premises  are 
situate,  on  a  rent  or  annual  ralue  of  fifteen  pounds 
per  annum,**  if  situated  within  the  bills  of  mor- 
tality, or  in  places  containing  10,000  inhabitants, 
&c. 

By  section  8  of  23  Vict.  c.  27,  it  is  enacted  that 
"  no  license  to  sell  foreign  wine  by  retail  to  be 
consumed  on  the  premises  shall  bo  granted  for  any 
refreshment  house  which,  with  the  premises  be- 
longing thereto  and  occupied  therewith,  shall  be 
under  the  rent  and  value  often  pounds  a  year."  . . . 


public-houses  are  expressly  excluded  from 
the  operation  of  se^Hion  45,  by  its  two 
first  paragraphs. 

,[LusH,  J. — ^Assuming  this,  was  there 
any  legal  obligation  to  renew  ?] 

No  ;  but  it  is  the  practice  to  renew,  in 
cases  where  there  is  no  complaint  as  to 
character. 

[COCKBUEN,  C.J. — No  doubt  that  the 
justices  would  have  acted  harshly  if  in 
such  a  case  they  had  refused  without 
reason,  but  still  they  have  a  discretion 
which  we  cannot  overrule.  But  can  a 
document  of  this  kind  be  so  divided  as  to 
be  quashed  in  part  ?  We  are  confident 
that  if  we  say  that  the  justices  had  no 
jurisdiction  to  impose  such  a  condition, 
they  will  treat  it  as  a  nullity  when  the 
time  comes.] 

The  condition  is  illegal  and  ought  to  be 
quashed.  Section  48  of  the  Incensing 
Act,  1872,  prescribes  that  licenses  granted 
at  the  first  licensing  meeting  a^r  the 
Act  should  be  in  the  forms  heretofore  in 
use. 

No  counsel  appeared  for  the  justices. 

CoCKBUBN,  C.J. — The  condition  is  not 
above  but  below  the  seal  to  the  license 
which  is'good  in  itself.  But  I  should  be 
sorry  to  put  my  decision  on  so  narrow  a 
ground,  being  of  opinion  that  the  justices 
applied  section  46  of  the  Act  in  a  manner 
beyond  their  power.  Looking  at  section 
45,  one  sees  two  classes  of  cases — first, 
licenses  already  existing ;  second,  licenses 
granted  alter  the  passing  of  the  Act ;  and 
that  a  distinction  was  intended  to  be  made 
and  is  in  fact  made  between  them.  "  Pre- 
mises not  at  the  time  of  (his  Act  licensed  " 
excludes  existing  licenses  before  proceed- 
ing, to  legislation  for  th^  future.  With 
natural  tenderness  for  vested  interests, 
the  Legislature  has  forborne  to  require 
what  might  be  beyond  the  means  of  the 
applicant,  or  be  perhaps  physically  im- 
possible. Where  there  is  a  public-house 
license  existing,  the  section  does  not  apply. 
The  justices  acted  beyond  their  powers ; 
but  it  would  be  useless  for  us  to  quash  a 
condition  which  we  consider  altogether 
inoperative. 

Mellob,  J. — I  agree  with  the  decision 
of  the  Court,  and  though  I  hesitate  as  to 
the  construction  of  the  Act,  I  do  not  hesi- 
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tate  sufficiently  to  differ  from  the  rest  of 
the  Court.  I  agree  that  it  is  idle  to  quash 
a  part  without  quashing  the  whole  of  the 
license.  The  opinion  expressed  by  the 
Court  will  no  doubt  prevent  the  justices 
firom  acting  on  the  condition  they  have 
imposed.  It  is  very  inconvenient  that  the 
Court  should  be  called  upon  to  decide  so 
complicated  a  question  without  the  assist- 
ance of  counsel  on  both  sides.  At  any 
rate  the  justices  should  have  given  a  full 
reference  to  the  statutes  on  which  our 
opinion  is  requested.  My  hesitation  is 
grounded  on  the  apprehension  of  limiting 
the  provisions  of  an  Act  passed  on 
grounds  of  public  policy  with  intent  to 
check  intemperance.  The  words  seem  to 
justify  the  construction  put  on  them  by 
the  Court. 

Lush,  J. — I  do  not  doubt  that  the  jus- 
tices have  put  a  wrong  construction  upon 
sections  45  and  46.  Although  the  lan- 
guage is  by  no  means  clear,  I  think  our 
judgment  accords  with  the  words  as  well 
as  the  intention  of  the  Act.  There  appear 
to  be  three  kinds  of  license  referred  to, 
existing  public-house  licenses,  existing 
wine  and  beer-house  licenses  and '  new 
licenses  of  both  kinds.  Section  45,  in 
substance,  says  that  existing  public  houses 
shall  not  be  subject  to  any  value  qualifi- 
cation, and  then  proceeds  to  deal  with 
future  licenses.  Then  comes  section  46 
dealing  with  beer  and  wine-houses.  Now 
it  might  well  be  that  some  of  these  houses 
had  got  wrongly  rated.  Such  houses 
would  have  become  disfranchised  by  sec- 
tion 45  were  it  not  for  the  power  of 
inserting  the  condition  given  by  section 
46.  The  two  sections  must  for  all  pur- 
poses be  read  together. 

Aechibald,  J. — The  sections  are  by  no 
means  clearly  worded,  but  their  meaning 
may  be  ascertained  pretty  accurately. 
UnleBS  the  earlier  paragraph  of  section  45 
be  unmeaning,  it  must  mean  that  existing 
public-houses  are  not  to  be  touched.  From 
the  use  of  the  word  "  authorises  "  in  sec- 
tion 46,  it  also  appears  that  these  houses 
are  exdudcd  from  the  operation  of  that 
section.  The  general  intention  of  the  Act 
may  indeed  be  seen  in  the  preamble,  but 
that  intention  could  only  have  been  meant 
to  be  carried  out  with  due  regard  to 
vested  interests.    There  would  be  no  hard- 


ship in  slightly  increasing  a  property 
qualification,  whereas  there  would  be  a 
great  hardship  in  creating  one  where  it 
did  not  exist  before. 

lAceiise  ^ent  hack  to  the  jicstices  with 
tJie  opinion  expressed  by  the  Oourt. 

Attorney — Child,  for  appellant. 


[IN  THE  COURT  OF  EXCHEQUER.] 
1872.       "I  CURTIS  (appellant)  v,  embret 


June  22.    / 


(respondent). 


Statute,  Construction  of — Town  Police 
Clauses  Act,  1847  (10  ^  11  VicL  c.  89), 
ss.  3,  38,  4}5^^Garriage  Plying  for  Kiro 
without  License, 

A  piece  of  ground,  the  property  of  a  rail- 
way company,  is  not — though  used  as  an 
approach  to  a  station,  and  though  not  fenced 
off  from  the  public  highway —  a  "  street  ** 
or  "  road  "  within  the  meaning  of  theSrd 
section  of  the  Town  Police  Glauses  Act, 
1847,  so  as  to  render  p&i  sons  who  by  agree- 
ment with  the  company  keep  carriages 
standing  there,  liable  to  a  penalty  for 
allowing  carriages  to  ply  for  hire  without 
a  license. 

This  was  a  Case  stated  by  justices  under 
20  &  21  Vict,  c.  43. 

The  Local  Government  Act,  1858  (20 
<&  21  Vict.  c.  98),  by  section  44  in- 
corporates the  provisions  of  the  Town 
Police  Clauses  Act,  1847  (10  &  11  Vict. 
c.  89),  with  respect  to  hackney  car- 
riages. 

The  45th  section  of  the  Town  Police 
Clauses  Act,  1847,  imposes  a  penalty  not 
exceeding  forty  shillings,  on  the  pro- 
prietor or  part  proprietor  of,  or  any 
person  concerned  either  solely  or  in  part- 
nership in  keeping,  employing  or  letting 
any  carriage,  who  permits  the  same  to  be 
used  as  a  hackney  carriage  plying  for  hire 
within  the  prescribed  distance  without 
having  obtained  a  license  under  the  37th 
section  of  the  Act.  The  38th  section 
enacts  that  "  every  wheeled  carriage, 
whatever  may  be  its  form  or  construction, 
used  in  standing  or  plying  for  hire  in  any 
street  within  the  prescribe  distance,  shall 
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be  deemed  to  bo  a  "  hackney  carriage " 
within  the  meaning  of  the  Act. 

The  3rd  section  enacts  that  the  word 
"  street "  shall  extend  to  and  inclade 
"any  road,  square,  court,  alley,  and 
thoroughfare  or  public  passage  within  the 
limits  of  the  special  Act ;  ** — "  the  special 
Act  "  meaning  any  Act  thereafter  to  be 
passed  for  the  improvement  of  any  town 
comprised  therein,  and  with  which  the 
Act  of  1847  should  be  incorporated. 

The  Local  Government  Act,  1858,  was 
subsequently  adopted  in  Tunbridge  Wells. 

The  appellant  was  summoned  before 
the  justices  at  Tunbridge  Wells  in  pur- 
suance of  the  45th  section  of  the  Town 
Police  Clauses  Act,  under  the  following 
circumstances. 

His  carriage  had  been  plying  for  hire 
without  a  license  on  ground  belonging 
to  the  South  Eastern  Eailway  Company, 
used  as  an  approach  horn  the  highway 
to  their  station  at  Tunbridge  Wells. 
This  ground  was  paved  like  the  public 
highway,  and  separated  from  it  by  a 
gutter  only. 

The  company  permitted  private  car- 
riages to  stand  there,  but  allowed  no 
public  vehicles  to  do  so  other  than  those 
belonging  to  the  appellant,  with  whom 
the  company  had  made  a  special  agree- 
ment for  the  purpose. 

The  justices  were  of  opinion  that  the 
locus  in  quo  was  a  "  street ''  within  the 
Act,  and  convicted  the  appellant  accord- 
ingly. 

Field  (with  him  Murch),  for  the  ap- 
pellant, contended  that  the  locus  in  quo 
being  private  property  was  not  a  "street** 
within  the  meaning  of  the  Town  Police 
Clauses  Act.  He  cited  Case  v.  Storey  (1), 
and  Skinner  v.  Usher  (2)  ;  distinguishing 
Clarke  v.  Stanford  (3). 

B.  E,  Turnery  contra,  argued  that  the 
conviction  was  right, — pointing  out  that 
Case  V.  Storey  (1),  and  Skinner  v.   Usher 

(1)  38  Law  J.  Rep.  (k.s.)  M.C.  113;  s.  c.  Law 
Bep.  4  Excli.  319. 

(2)  41  Law  J.  Rep.  (n.8.)  M.C.  158 ;  s.  c.  Ljiw 
Rep.  7  Q.B.  423. 

(3)  40  Law  J.  Rep.  (w.s.)  M.C.  151 ;  s.  c.  Law 
Rep.  6  Q,B.  357. 


(2),  were  decided  on  1  &  2  Will.  4.  c.  22, 
the  102nd  section  of  which  uses  the  words 
"  public  street,**  and  the  word  "  road  *' 
was  appHed  to  a  private  way  in  5  &  6 
Will.  4.  c.  50.  8.  23. 

Field  was  not  heard  in  reply. 

Beam  WELL,  B. — I  am  of  opinion  that 
this  conviction  ought  to  be  quashed.  The 
reason  of  the  thing,  the  words  of  the 
statute  and  the  decision  in  Case  v.  Storey 
(1),  are  all  in  favour  of  the  appellant. 
I  think  the  legislature  intended  to  pro- 
vide for  the  good  conduct  of  the  drivers 
of  these  carriages  when  there  was  nothing 
else  to  control  them,  but  that  it  did  not 
intend  to  protect,  nor  was  it  necessary 
that  they  should  protect,  the  public  em- 
ploying carriages  for  hire,  where  the 
carriages  and  drivers  are  under  the  ma- 
nagement of  responsible  persons  within 
whose  private  premises  the  carriages 
stand  for  hire.  Looking  to  the  interpre- 
tation clause  in  the  Act,  I  cannot  think 
this  place-  was  a  "road.**  The  word 
"road  **  used  in  a  public  Act  means,  in 
my  opinion,  a  public  road — a  road  over 
which  the  public  have  rights  ;  and,  even 
if  this  conviction  were  right,  the  com- 
pany would  only  have  to  put  up  a  fence 
to  get  rid  of  its  effect.  Our  judgment 
must  therefore  be  for  the  appellant. 

Clbasby,  B. — I  am  of  the  same  opinion. 
The  only  statement  in  the  case  which  in 
any  way  tends  to  support  the  contention 
of  the  respondent  is  the  statement  that 
the  locus  in  quo  is  used  as  an  approach  to 
the  station;  and  is  not  enclosed  in  any 
way.  But  the  company  may  if  they 
like  prevent.it  being  used  by  any  per- 
son for  any  such  purpose  as  it  was  used 
for  by  the  appellant,  and  they  do  in  fact 
prevent  any  other  person  than  the  ap- 
pellant using  it  for  the  purpose  in  ques- 
tion. In  my  opinion  the  place  cannot 
under  these  circumstances  be  regarded  as 
a  "street**  or  as  a  "road**  within  the 
meaning  of  the  Act. 

Judgment  for  the  appellant. 


Attorneys — Ceams,  for  appellant ;  Davidson,  Carr 
&  Co.,  for  respondent. 
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[CROWN  CASE  RESERVED.] 
1873    1 

J        25    f  '^^^    QUEEN  V.    JOHNSON.* 

Perjury — Coroner*8  Inquisition — Deputy 
Coroner — Judicial  Proceeding — 6  §c  7  Vict, 
c,  83. 88,  1  and  2 — Absence  of  Coroner  from 
Lawful  and  Reasonable  Cause, 

Perjury  was  alleged  to  have  been  com- 
milted  in  taking  a  false  oath  on  a  material 
issue  at  the  hearing  of  a  county  coroner's 
inquisition  held  before  a  deputy  coroner  in 
the  absence  of  the  coroner.  The  6^7  Vict, 
c.  83.  8,  1,  gives  a  county  coroner  power  to 
appoint  a  deputy^  provided  that  no  such 
d^nity  shall  act  for  any  coroner  except 
during  the  illness  of  the  said  coroner^  or 
during  his  absence  from  any  lawful  or 
reasonable  cause.  On  the  trial  of  the  in- 
dictmeut  for  perjury  the  prosecution  gave 
evidence  thai  the  coroner,  who  was  an  at- 
torney in  practice,  and  registrar  of  the 
County  Court,  and  held  other  offices,  was 
absent  from  his  home  and  place  of  business 
in  order  to  take  a  vacation,  such  absence 
and  vacation,  and  air  and  exercise  having 
been  recommended  to  him  by  his  medical 
advisers  as  necessary  for  his  health,  which 
had  become  permanently  impaired  from  an 
operation  which  he  had  undergone.  He 
spent  three  or  four  days  in  every  week 
shooting.  The  vacation  for  registrars  was 
appointed  at  that  period  of  the  year,  and 
thai  was  the  only  time  of  the  year  during 
which  he  obtained  a  va/uition.  The  Judge 
held,  at  the  trial,  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner,  and  the  prisoner  teas  found  guilty  : 
— Held,  that  the  question  of  lawful  or 
reasonable  cause  was  to  be  decided  by  the 
Judge  and  not  by  thejtmj,  and  that  there  was 
some  evidence  upon  which  the  Judge  could 
80  decide,  and  that  the  conviction  was  right. 

Case  reserved  bjr  Denman,  J. 

At  tbe  last  Winter  Assizes  for  the 
connty  of  Darham  John  Johnson  was 
tried  before  me,  and  found  gnilty  of  per- 
jury, subject  to  the  opinion  of  this  Court 
upon  the  following 

CASE. 

Tho'  perjury  alleged  was  committed  by 
&lse  oaths  taken  before  Thomas  Dean^ 

•Coram  Kellv,  C.B.;  Mollor,  J.;  Pigott,  B.; 
Denmao,  J. ;  ana  Pollock,  B. 
Nsw  SsBiES,  42. — Mao.  Ca8. 


who  held  an  inquest  as  deputy  coroner 
touching  the  death  of  one  Owen  O'Hanlon. 

Thomas  Dean  was  called,  and  produced 
an  appointment,  dated  J.  866,  of  himself  as 
deputy  coroner  for  Darlington  Ward. 
This  appointment  was  duly  signed  and 
sealed  by  William  Dale  Trotter,  the  then 
and  present  coroner  for  the  said  ward, 
and  properly  countersigned,  as  required  by 
law. 

The  inquest  was  opened  on  the  11th 
of  October,  1872,  and  continued  by  ad- 
journment, from  time  to  time,  on  several 
days  up  to  and  after  the  7th  of  November, 
the  day  of  the  perjury  in  question. 

The  said  Thomas  Dean,  upon  cross- 
examination,  and  the  said  coroner,  who 
was  also  examined,  proved  that  since 
1866,  by  far  the  largest  number  of  all  the 
inquests  held  in  Darlington  Ward  had 
been  held  by  the  said  Thomas  Dean  as 
deputy  coroner;  that  on  the  11th  of 
October,  when  the  inquest  in  question 
commenced,  the  said  coroner,  who  was 
also  an  attorney  in  practice,  and  Regis- 
trar of  the  County  Court,  and  held  other 
oflBces,  was  absent  from  his  home  and 
usual  place  of  business  as  an  attorney, 
having  left  home  on  the  24th  of  Septem- 
ber previous,  in  order  to  take  a  vacation 
until  the  14th  of  October,  such  absence 
and  vacation,  and  air  and  exercise,  having 
been  recommended  to  him  by  medical 
advisers  as  necessary  for  his  health,  which 
had  become  permanently  impaired  from 
an  operation  which  he  had  undergone 
some  eighteen  months  previously;  that 
between  the  last-mentioned  dates  he  spent 
three  or  four  days  every  week  in  shooting ; 
that  owing  to  his  engagements  as  Regis- 
trar of  the  County  Court  the  above  period 
was  the  only  time  of  the  year  during 
which  he  could  obtain  any  vacation,  that 
being  the  period  appointed  for  the  vaca- 
tion of  the  registrars  of  County  Coarts. 
Mr.  Trotter  also  stated  that  when  the 
inquest  in  question  began  he  was  not  in 
such  a  state  of  health  as  to  be  able  pro- 
perly to  discharge  the  duty  of  holding  an 
inquest  of  the  kind  and  duration  of  which 
that  in  question  appeared  likely  to  be. 

Upon  these  facts  it  was  contended,  on 
behalf  of  tbe  prisoner,  that  the  proceed- 
ing before  the  said  Thomas  Dean  was 
coram  non  judice,  because  it  was  incum- 
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bent  on  the  prosecution,  in  order  to  shew 
jurisdiction  in  a  deputy  coroner  to  ad- 
minister an  oath,  to  prove  aflBrmatively 
that  there  was  lawful  or  reasonable  cause 
for  the  absence  of  the  coroner  (citing 
6  &  7  Vict.  c.  83.  8. 1.  proviso  2),  and  that 
the  facts  here  did  not  amount  to  any  evi- 
dence of  such  cause.  He  also  contended 
that  the  question  was  one  for  the  jury 
and  not  for  me. 

The  Counsel  for  the  Crown  contended 
that,  even  if  the  facts  proved  were  in- 
sufficient to  shew  that  there  was  lawful 
or  reasonable  cause,  still,  inasmuch  as  by 
section  2  of  the  same  Act  it  is  provided 
that  inquisitions  are  not  to  be  quashed 
by  reason  of  their  having  been  taken  by 
a  deputy,  the  oath  on  which  perjury  was 
assigned  being  an  oath  on  which  a  good 
inquisition  might  have  been  founded, 
could  not  be  said  to  be  coram  non  judice, 
but  was  one  legally  administered  in 
a  judicial  proceeding,  and  therefore  one 
on  which  perjury  could  be  legally  as- 
signed. 

I  held  that,  even  assuming  it  to  be  for 
the  prosecution  to  make  out  affirmatively 
in  such  a  case,  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner  (which  point,  however,  I  reserved 
for  this  Court),  there  was  in  this  case 
such  lawful  or  reasonable  cause ;  but  I 
reserved  for  this  Court  the  question  whe- 
ther there  was  evidence  upon  which  I 
could  properly  so  hold. 

The  first  question  of  law  reserved  for 
the  opinion  of  this  Court  is,  whether  it 
was  incumbent  upon  the  prosecution 
to  make  out  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner  from  the  inquest  in  question  ?  If 
it  was  not,  the  conviction  is  to  stand. 

If  it  was,  then, 

The  second  question  reserved  is,  whe- 
ther it  was  for  me  or  for  the  jury  to  decide 
whether  there  was  such  lawful  or  reason- 
able cause  ? 

If  for  the  jury,  the  conviction  to  be 
quashed,  unless  the  first  question  be  de- 
cided in  the  negative. 

If  for  me,  then. 

The  third  question  reserved  is,  whether 
there  was  evidence  upon  which  I  might 
properly  decide  as  I  did  ? 

1£  go,  the  conviction  to  stand. 


If  not,  to  be  quashed,  unless  the  first 
question  be  decided  in  the  negative. 

Cam2)hell  Foster^  for  the  prisoner. — In 
order  to  shew  that  the  false  oath  taken 
by  the  prisoner  was  perjury  it  must  be 
proved  to  have  been  taken  in  a  judicial 
proceeding.  Before  the  passing  of  the  6 
and  7  Vict.  c.  83,  coroners  of  counties  had- 
no  power  to  appoint  deputies  to  act  in 
their  stead.  Then  by  section  1  of  that 
Act,  it  is  enacted  that  "  it  shall  be  lawful 
for  any  coroner  of  any  county,  Ac.,  and 
he  is  hereby  directed  by  writing  under  his 
hand  and  seal,  to  nominate  and  appoint, 
from  time  to  time,  a  fit  and  proper  person 
(such  appointment  being  subject  to  the 
approval  of  the  Lord  High  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  of 
the  Great  Seal)  to  act  for  him  as  his 
deputy  in  the  holding  of  inquests ;  and 
all  inquests  taken  and  other  acts  per- 
formed by  any  such  deputy  coroner,  under 
and  by  virtue  of  any  such  appointment, 
shall  be  deemed  and  taken  to  all  intents 
and  purposes  whatsoever  to  be  the  acts 
and  deeds  of  the  coroner  by  whom  such 
appointment  was  made.  ..."  Then  there 
are  there  provisoes,  the  second  of  which 
is,  that  no  such  deputy  shall  act  for  any 
such  coroner  as  aforesaid,  except  during 
the  illness  of  the  said  coroner,  or  during 
his  absence  from  any  lawM  or  reasonable 
cause. 

[Denm^n,  J. — The  question  turns  upon 
the  construction  to  be  placed  on  the 
second  proviso.] 

Yes ;  and  whether  the  absence  of  the 
coroner  is  from  any  lawful  or  reasonable 
cause  is  a  question  of  fact,  and,  together 
with  all  other  questions  of  fact  in  the  case, 
is  to  be  decided  by  the  jury.  It  is  hke  the 
questioning,  whether  crops  have  been  left 
on  the  ground  a  reasonable  time  so  as  to 
enable  the  tithe  owner  to  compai^  the 
tithe  set  out  with  the  remainder  of  the 
produce,  or  whether  the  vendor  of  railway 
shftres  has  offered  to  transfer  them,'which 
are  to  be  decided  by  a  jury — Taylor  on 
Evidence^  part  I.,  c.  3.  s.  30. 

[Denhan,  J. — The  words  of  the  proviso 
are  "lawful  or  reasonable  cause,'*  is  not 
the  lawfulness  of  the  cause  for  the  judge  ?] 

The  2nd  section  of  the  statute  no  doubt 
enacts  that  no  incinisition  found  upon  or 
by  any  inquest,  nor   any  judgment  re- 
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corded  npon  or  by  virtue  of  any  such 
inqaisition,  shall  be  quashed,  stayed  or 
reversed,  inler  alia,  by  reason  of  any  such 
inquisition  having  been  taken  before  any 
deputy  instead  of  the  coroner  himself,  but 
that  section  merely  extends  to  cure  any 
formal  defects  in  the  inquisition  itself,  and 
does  not  help  the  proceedings  which  led 
up  to  the  inquisition.  Here  the  objection 
is  not  to  the  inquisition,  but  that  the  pro-  ' 
ceedings  at  the  hearing  were  coram  non 
judice. 

[Kelly,  C.B.,  referred  to  The  Queen  v. 
Perkin  (l).j 

Giffard  (Luck  with  him),  for  the  prose- 
cation,  were  not  heard. 

Kelly,  C.B. — We  think  this  conviction 
must  be  affirmed.  My  opinion  is,  without . 
doubt,  that  the  question  of  the  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner  is  for  the  judge  and  not  for  the 
jury.  I  think  it  would  have  been  wrong 
to  have  left  the  evidence  as  to  the  state  of 
health  of  the  coroner  to  the  jury ;  but  I 
also  think  that  the  second  section  is  con- 
clusive. I  think  the  question  would  be 
the  same  if  the  validity  of  the  inquisition 
were  being  tried  on  certiorari  by  the  Court 
of  Queen's  Bench,  and  then  that  section 
makes  the  inquisition  valid  and  effectual 
for  all  purposes  notwithstanding  any 
defects  by  reason  of  its  having  been  held 
before  a  deputy  instead  of  the  coroner  him- 
self. The  preamble  to  the  section  recites 
the  expediency  of  making  provisions  to 
support  coroners'  inquisitions  and  to  pre- 
vent their  being  quashed  on  account  of 
technical  defects,  and  then  enumerates  the 
present  defect  among  a  number  of  others. 
That  amounts  to  an  express  provision  that 
it  shall  not  be  quashed  for  that  cause,  and 
it  is,  therefore,  valid  and  effectual  in  law. 

Mellob,  J. — Prima  facie  the  deputy 
coroner  is  to  be  taken  to  be  lawfully  acting. 
It  was,  however,  elicited  on  the  trial  that 
the  coroner  was  absent  under  the  circum- 
stances stated  in  the  case.  Now,  in  my 
opinion  this  was  a  matter  incidentally 
arising  on  the  trial,  just  as  a  question  of 
reasonable  search  for  the  original  before 
the  admission  of  secondary  evidence  of 
lost  written  documents,  which  is  to  be 

(1)  7  as.  Rep.  166;  e.  c.  14  Law  J.  Rep. 
(3C.S.)  M.C.  87. 


determined  by  the  judge  and  not  by  the 
jury.  Such  a  question  as  this  would  never 
be  left  to  the  jury  at  the  end  of  the  case. 
Then  as  to  the  second  point,  although 
the  inquisition  maybe  amended,  if  required 
to  be  proved,  I  am  not  satisfied  that  it 
would  cure  the  want  of  original  juris- 
diction to  administer  the  oath  if  such 
want  existed ;  I  therefore  prefer  to  rest 
my  judgment  on  the  first  point,  viz.,  that 
there  was  evidence  of  a  sufficient  ground 
of  absence  on  the  part  of  the  coroner, 
and  that  the  Judge  rightly  decided. 

PiOOTT,  B. — I  am  of  the  same  opinion, 
but  I  prefer  to  rest  my  judgment  on  the 
second  ground  mentioned  by  the  Lord 
Chief  Baron. 

Denman,  J. — I  do  not  think  it  neces- 
sary to  hold  that  it  is  to  be  prima  fa^ 
presumed  that  the  deputy  coroner  was 
lawfully  acting,  but  I  will  assume  that  if 
the  deputy  was  acting  when  there  was 
not  lawful  or  reasonable  cause  for  the 
absence  of  the  coroner  there  might  be  an 
acquittal.  Then  the  counsel  for  the  pro- 
secution having,  taken  upon  themselves 
the  onus  of  making  out  that  the  deputy 
was  properly  appointed,  the  objection  was 
taken  that  no  evidence  of  the  oath  being 
taken  by  the  prisoner  could  be  g^ven, 
because  the  deputy  coroner  was  not 
shewn  to  be  lawfully  acting,  on  the 
ground  that  there  was  no  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner.  I  thought  it  was  a  question  for 
the  Judge  whether  there  was  lawful  cause, 
and  I  tlunk  there  was  evidence  on  which  I 
might  hold  as  I  did.  I  think  the  2nd  section 
gives  the  go-by  to  this  point  (his  Lordship 
read  the  section).  That  seems  to  me  to 
assume  that  there  might  be  an  objection  to 
the  deputy  acting  as  coroner,  and  that  is 
made  no  objection.  It  follows  that  a  good 
inquisition  might  have  been  founded  upon 
these  proceedings,  and  then  I  think  it 
follows  that  they  were  judicial  proceedings 
upon  which  perjury  could  be  founded. 
Pollock,  B.,  concurred. 

Conviction  affirmed. 


Attorney— W.  Brignall,  for  prisoner. 
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[CKOWN  CASE  RESERVED.] 
1872.    1 
Nov.  23.  I 

2g73         >  THE  QDEEK  V.  BIBD.* 

Jan.  28.  J 

Larceny — Indictment — Evidence  to  sup- 
port  Allegation, 

The  priaoner  waa  the  daughter  of  the 
proprietor  of  a  ^^  merry-go-round^^*  and 
was  in  charge  thereof  The  price  of  a  ride 
in  this  machine  was  one  penny  for  each  per- 
son. The  prosecutrix  got  into  it  and  handed 
to  the  prisoner  a  sovereign  in  paym>ent  of  the 
ride,  ashing  far  the  change.  The  prisoner 
gave  her  eleven-pence,  and  the  msrry-go- 
rotind  being  about  to  start,  said  she  would 
give  her  the  rest  of  the  change  when  the 
ride  was  over.  The  prosecutrix  assented  to 
this,  and  about  ten  minutes  after,  wJien  the 
ride  was  over,  found  the  prisoner  oMending 
to  a  shooting  gallery,  and  asked  her  for 
the  change,  when  the  prisoner  replied  that 
she  had  only  received  a  shilling  from  her, 
and  declined  to  give  any  more,  TJie  in- 
dictment charged  the  prisoner  with  stealing 
nineteen  shillings  in  money  of  the  moneys  of 
the  prosecutrix.  The  prisoner  was  convicted 
of  stealing  the  nineteen  shillings: — Held, 
by  a  majority  of  the  judges,  that  the  con- 
viction was  wrong  and  must  he  gnashed. 

Case  reserved  by  the  chairman  of  the 
Quarter  Sessions  for  the  county  of  Bncke. 

1.  At  a  general  Court  of  Quarter  Sea- 
sions  for  the  county  of  Buckingham, 
holden  at  Aylesbury  in  the  said  county 
on  the  15th  day  of  October,  1872,  the 
above-named  Elizabeth  Bird  was  tried 
before  me  upon  an  indictment  which 
charged  that  she,  the  said  Elizabeth  Bird, 
**  on  the  12th  day  of  October,  in  the  year 
of  our  Lord,  1872,  nineteen  shillings  in 
money  of  the  moneys  of  Maria  Lovell, 
feloniously  did  steal,  take  and  carry  away 
against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  Dignity." 

2.  It  was  proved  that  the  said  Elizabeth 
Bird  was  the  daughter  of  a  man  who 

*  Coram  CJockburn,  C.J. ;  Kelly,  C.B. ;  Bovill, 
C.J. ;    Martin,  B. ;   Bramwell,  B. ;   Keating,  J. 
Blackburn,  J. ;  Pigott,  B. ;  Mellor,  J. ;  Lush,  J. 
Brett,  J. ;  aeasby.  B. ;  Grove,  J. ;  Archibald,  J. 
Denman,  J. ;  and  Pollock,  B.  , 


travelled  about  to  fairs  with  a  shooting 
gallery  and  a  "  merry-go-round  **  or  "re- 
volving velocipede  machine,"  for  riding 
on  which  he  made  a  charge  of  one  penny 
to  each  person  for  each  ride. 

3.  On  the  day  in  question  the  said 
Maria  Lovell  got  into  the  "merry-go- 
round,"  which  was  then  in  charge  of  the 
said  Elizabeth  Bird,  and  handed  to  the 
said  Elizabeth  Bird  a  sovereign  in  pay- 
ment for  the  ride,  asking  her  to  give  her 
the  change.  The  said  Elizabeth  Bird 
thereupon  handed  to  the  said  Maria  Lovell 
eleven-pence,  and  said  that  she  would 
give  her  the  rest  of  the  change  when  the 
ride  was  finished,  as  the  "merry-go- 
round  "  was  then  about  to  start.  The  said 
Maria  Lovell  assented  to  this,  and  about 
ten  minutes  after,  when  the  ride  was 
over,  she  found  the  said  EHzabeth  Bird, 
who  was  then  attending  to  the  shooting 
gallery,  and  asked  for  her  change,  to 
which  the  said  Elizabeth  Bird  repli^  that 
she  had  only  received  from  her  one 
shilling,  for  which  she  had  given  the 
proper  change,  and  she  declined  to  give 
any  more. 

4.  Upon  these  facts  it  was  contended  by 
the  counsel  for  the  prisoner — First,  That 
the  prisoner  could  not  be  convicted  of 
steahng  the  nineteen  shillings,  because  no 
specific  nineteen  shillings  had  ever  been 
appropriated  as  the  change  for  the  sove- 
reing  handed  to  the  prisoner,  nor  had 
there  been  a  taking  either  actual  or  con- 
structive of  the  nineteen  shillings  from  the 
said  Maria  Lovell.  Second,  That  under 
the  above  form  of  indictment  the  pri- 
soner could  not  be  convicted  of  stealing 
the  sovereign,  and  that  even  if  the  in- 
dictment was  sufficient  there  was  no 
evidence  of  a  felonious  taking  of  the 
sovereign  as  it  was  not  taken  from  Maria 
Lovell  against  her  will,  and  further  that 
the  prisoner  could  not  be  convicted  of 
larceny  of  the  sovereign  as  a  bailee,  be- 
cause, assuming  that  there  was  any  evi- 
dence of  a  bailment,  which  was  denied, 
the  bailment  was  not  to  re- deliver  the 
same  money  which  was  delivered  to  the 
prisoner. 

5.  I  overruled  the  objections,  and  di- 
rected  the  jury  that  if  they  were  satisfied 
that  the  said  Maria  Lovell  gave  the  pri- 
soner the  sovereign,  and  that  the  prisoner 
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knew  that  she  had  it,  and  wilfully  refused 
to  give  the  said  Maria  Lovell  the  re- 
mainder of  the  change,  they  might  pro- 
perly convict  the  prisoner  of  stealing  the 
nineteen  shillings. 

The  jury  returned  a  verdict  of  guilty. 

The  question  for  the  opinion  of  the 
Court  is,  whether,  under  the  circum- 
stance above  stated,  the  prisoner  was  pro- 
perly convicted  on  the  above  indictment. 

[The  argument  of  prisoner's  counsel 
had  been  heard  before  the  Court  of 
Crown  Cases  Reserved  (1)  on  November 
the  23rd,  1872,  but  there  being  a  differ- 
ence  of  opinion  among  the  members  of 
that  Court,  the  case  was  adjourned  to  be 
reargued  before  all  the  judges.] 

Oraham,  for  the  prisoner. — There  are 
three  questions  to  be  considered — first, 
whether  the  prisoner  could  be  properly 
convicted  on  the  feusts  of  stealing  nine- 
teen shillings ;  second,  whether  she  could, 
on  this  indictment,  be  convicted  of  steal- 
ing a  sovereign ;  and  third,  whether  the 
facts  warranted  a  conviction  for  stealing 
a  sovereign,  if  the  form  of  the  indict- 
ment permitted  such  a  conviction.  As 
to  the  first  and  third  points.  There 
could  not  be  a  conviction  of  stealing  nine- 
teen shillings,  for  if  anything  was  stolen 
it  was  a  golden  sovereign.  The  prosecu- 
trix never  possessed  any  nineteen  shillings 
so  far  a^  appears. 

[Blackburn,  J.,  referred  to  the  form  of 
the  indictment  and  to  the  14  <fc  15  Vict, 
c.  100.  8. 18.] 

That  section  does  not  help  it  because  the 
indictment  has  gone  on  to  describe  the 
particular  coin,  and  the  prosecution  is 
l)ound  by  the  description  of  the  particular 
coin  as  alleged.  The  money  stolen  is  not 
described  simply  as  money  within  the 
statute— ^rc/i6.  6V.  PL  58.  17th  edit., 
The  Queen  v.  Badley  (2),  The  Queen  v. 
Craven  (3),  The  Queen  v.  West  (4),  The 
Queen  v.  Jones  (5). 

[CocKBURN,  C.J. — Was  there  not  a 
bailment  of  the  nineteen  shillings  to  the 

(1)  The  Court  then  consisted  of  Kelly,  C.B. ; 
Martin,  B. ;  Brett,  J. ;  Grore,  J. ;  and  Quain,  J. 

(2)  1  Den.  C.C.  460. 

(3)  Jlussr&R.  14. 

(4)  lDear».  &B.  109. 
(6)  1  Cox  C.C.  106. 


prisoner  in  this  way  that  she  was  to  re- 
turn the  sovereign  if  change  could  not  be 
got,  but  if  it  could  to  return  nineteen 
shillings  of  its  value  ?] 

No,  a  bailment  within  the  statute  must 
be  to  return  the  identical  coin  bailed — 
The  Queen  v.  Hassall  (6),  The  Queen  v. 
Ga}reH  (7),  The  Queen  v.  Hoare  (8).  As 
to  stealing  the  sovereign  the  case  finds 
that  the  prosecutrix  assented  to  her  keep- 
ing the  sovereign,  therefore  there  was  an 
intention  to  part  with  the  sovereign. 
There  was  no  trick  on  the  part  of  the 
prisoner  or  mistake. 

[CocKBURNjC.  J. — Notwithstanding  that 
the  party  intended  to  pass  the  property, 
is  it  not  material  that  there  is  an  animus 
furandi  in  the  recipient  ?] 

It  is  not  found  in  this  case  that  the 
prisoner  possessed  any  animus  furamdi 
when  she  took  the  sovereign.  That  ques- 
tion was  not  left  to  the  jury — 2  Russell 
on  Grimes,  4th  edit.  222,  The  Queen  v. 
Thomas  (9),  The  Queen  v.  Beifnolds  (10), 
The  King  v.  Harvey  (11). 

[CoCKBURN,  C.J.,  referred  to  OUver's 
Case  (12),  2  Russell  on  Grimes,  220,  4th 
edit.  Wood,  B.,  in  that  case,  said  to  the 
jury  that  a  parting  with  the  property  in 
goods  could  only  be  effected  by  con- 
tract which  required  the  assent  of  two 
minds,  but  that  in  that  case  there  was  not 
the  assent  of  the  mind  either  of  the 
prosecutor  or  of  the  prisoner,  the  prose- 
cutor only  meaning  to  part  with  his  notes 
on  the  faith  of  having  the  gold  in  return, 
and  the  prisoner  never  meaning  to  barter 
but  to  steal.] 

In  2  Russell  on  Grimes,  196,  it  is  said  ta 
be  a  well-established  principle  that  if  the 
owner  part  with  the  property  in  the 
goods  taken  there  can  be  no  felony  in  the 
faking,  however  fraudulent  the  means  by 
which  such  delivery  was  procured — 
Farke's  Gase  (13),  Nicliolson's  Gase  (14). 

(6)  L.  &  C.  68. 

(7)  2  Fost.  &  F.  14. 
*     (8)  1  Ibid.  647. 

(9)  9  Car.  &  P.  741. 

(10)  2  Cox  C.C.  170. 

(11)  1  Leach.  C.C.  467. 

(12)  2  Ibid.  1072. 

(13)  Ibid.  614;  s.  c.  2  East  P.C.  c.  16,  103. 

(14)  Ibid.  610. 
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[N.S. 


[CocKBDEN,  C.J. — ^It  is  a  fallacj  to  say 
that  the  property  passes  withoat  a  con- 
tract to  that  effect.  There  mnst  be  a 
contract  to  bny  as  well  as  to  sell,  and  if 
the  party  intending  to  bay  never  intended 
to  pay  for  the  articles,  he  does  not  con- 
tract and  therefore  no  property  passes.] 

The  following  cases  were  cited  I  and 
commented'on — The  Qtieen  v.  Prince  (15), 
Walsh's  Case  (16),  The  Qtieen  v.  Jackson 
(17),  2  Bussell  on  Grimes,  202,  The  Qtieen 
V.  Atkinson  (18),  The  Queen  v.  NoHh  (19), 
The  Queen  v.  Williams  (20). 

[CocKBDRN,  C.J.,  referred  to  The  Queen 
V.  McKale  (21).] 

No  counsel  appeared  for  the  prosecu- 
tion. 

CocKBUBN,  C.J. — ^The  majority  of  the 
Judges  are  of  opinion  that  the  prisoner 
was  not  properly  convicted  of  stealing 
nineteen  shillings  of  the  moneys  of  Maria 
Lovell;  the  majority  being  of  opinion 
that  neither  on  this  or  any  other  form  of 
indictment  could  she  be  ponvicted  of 
stealing  nineteen  shillings.  The  majority 
desire  it  to  be  understood  that  they  do 
not  mean  to  say  that  if  the  issues  had 
been  properly  left  to  the  jury  she  could 
not  have  been  convicted  upon  an  indict- 
ment properly  framed.  The  majority  of 
the  judges  are  of  opinion  that  Uiis  con- 
viction must  be  quashed. 

Conviction  quashed. 


Attorney — G.  Fell,  Aylesbury,  for  prisoner. 


(15)  38  Law  J.  Bep.  (k.8.)  M.C.  8;  Law  Rep. 
1  C.C.R.  160. 

(16)  2  Rnss.  203  ;  8.  c.  Buss.  &  R  215. 

(17)  1  Moo.  C.C.I  19. 

(18)  2  East,  P.C.  c.  16.  s.  104,  p.  673. 

(19)  8  Cox  C.C.  433. 

(20)  7  Cox  C.C.  366. 

(21)  37  Law  J.  Rep.  (n.s.)  M.C.  97 ;  s.  c.  LaW 
Rep.  1  C.C.R.  126. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.     1  THE  QUBBN  V.  SMITH  AND  OTHERS, 

Jan.  27.  J        justices  of  Lancashire. 

Licensing  Act,  1872  (35  ^  36  Vict.  c.  94), 
s.  75.  schedule  2 — Repeal  of  Sections  giving 
Appeal  to  Quarter  Sessions  —  Wime  and 
Beerhouse  Act,  1869  (32  ^  33  Vict.  c.  27), 
s,  8— Alehouse  Act,  9  Geo.  4.  c.  61.  s.  27. 

By  "  The  Wine  and  Beerhouse  Act, 
1869';  (32  ^  33  Vict.  c.  27),  *.  8,  aU  the 
provisions  of  the  Act,  9  Geo.  4.  c.  61,  as  to 
appeal  from  any  act  of  the  justices  at  tits 
general  annual  licensing  meeting,  sJiall,  so 
far  as  may  he,  ha/ve  effect  with  regard  to 
grants  of  certificates  under  this  Act,  ^c.  .  .  . 
By  the  Licensing  Act,  1872  (35  ^  36  Vict, 
c.  94),  s.  75,  and  schedule  2,  the  provisions 
of  the  Act,  9  Geo.  4.  c.  61,  as  to  appeal 
{ss.  27, 28, 29),  are  repealed^  ''  exc^t  in  so 
far  as  these  sections  rdaie  to  the  renewal  of 
licenses  or  the  transfer  of  licenses :  *' — ^Held, 
that  in  the  absence  of  any  express  repeal  of 
s.  8  of  the  Wine  and  Beerhouse  Act,  1869, 
the  appeal  given  by  thai  section  was  not 
taJcen  away  by  the  repeal  of  the  appeal  sec* 
turns  in  the  original  Act,  9  Geo.  4.  c.  61. 

Bale  for  justices  for  the  Southport 
petty  sessional  division  of  Lancaster,  to 
shew  canse  why  a  mandamus  shoald  not 
issue,  commanding  them  to  hold  a  special 
sessions  for  the  purpose  of  receiving  and 
determining  an  application  hy  Henry 
Fowle  for  a  certificate  to  sell  beer,  wines, 
and  sweets,  or  British  wines  (not  to  bQ 
consumed  on  the  premises). 

It  appeared  from  the  affidavits  that  at 
the  adjourned  annual  licensing  meeting 
for  the  Southport  division,  on  September 
27th,  1872,  Fowle,  who  was  a  grocer  and 
the  occupier  of  a  shop  in  Southport,  ap- 
plied for  a  certificate  as  described  in  the 
rule,  and  produced  evidence  of  character, 
and  that  the  shop  was  of  such  i*ateable 
value  as  required -by,  the  statute.  The  jus- 
tices refused  the  application.  No  evidence 
was  adduced  against  the  applicant  in  refe- 
rence to  the  second  and  third  g^unds 
mentioned  in  32  &  33  Vict.  c.  27  (1),  and 
the  justices  expressly  stated  that  they  did 
not  refuse  it  on  either  the  first  or  the 
fourth  ground  mentioned  in  the  statute. 

(1)  By  the  Wine  and  Beerhouse  Act,  1869, 
8.  8 — *'  All  the  proTisioDS  of  the  Act  of  9  (Sbo.  4 
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A.  L.  Smith  shewed  cause. — It  may  be 
conceded  that  the  justices  had  no  discretion 
to  refuse  the  application  except  on  one  of 
the  four  grounds  mentioned  in  section  8. 
But  the  applicant  cannot  obtain  relief  bj 
applying  to  this  Court  for  a  mandamus. 
His  remedy  was  by  appeal  to  the  Quarter 
Sessions  under  the  Alehouse  Act,  9  Geo. 
4.  c.  61.  It  is  tme  that  by  the  Licensing 
Act,  1872,  35  A  36  Vict.  c.  94.  s.  75  and 
schedule  2,  section  27.  of  the  Alehouse 
Act,  which  gives  the  appeal  to  the  Quarter 
Sessions  is  repealed,  but  the  section  which 
is  so  repealed  only  applies  to  appeals  in 
respect  of  alehouse  licenses  or  licenses 
to  sell  liquor  to  be  consumed  on  the 
premises.     The  right  of  appeal  in  respect 

c.  61,  as  to  the  terms  upon  which,  and  the  manner 
in  which,  and  the  persons  by  whom  grants  of 
licenses  are  to  be  made  by  the  justices  at  thovsaid 
general  annual  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justice,  shall,  so  far  as  may  be, 
hare  e&ct  with  r^rd  to  nants  of  certificates 
under  this  Act,  subject  to  this  qualification,  that 
no  application  for  a  certificate  under  this  Act  in 
respect  of  a  license  to  sell  by  retail  beer,  cider,  or 
wine,  not  to  be  consumed  on  the  premises,  shall 
be  refused  except  upon  one  or  more  of  the  follow- 
ing grounds,  namely — Firstly.  That  the  applicant 
has  fftiled  to  produce  satisfactory  evidence  of  good 
character — Secondly.  That  the  house  or  shop  in 
respect  of  which  a  license  is  sought,  or  any  adja- 
cent house  or  shop  owned  or  occupied  by  the  per- 
son applying  for  a  license,  is  of  a  disorderly 
character,  or  frequented  by  thieves,  prostitutes,  or 
persons  of  bad  character — Thirdly.  That  the 
applicant  having  previously  held  a  license  for  the 
sale  of  wine,  spints,  beer,  or  cider,  the  same  has 
been  forfeited  for  his  misconduct,  or  that  he  has 
through  misconduct  been  at  any  time  previously 
ac^udged  disqualified  from  receiving  any  such 
license,  or  from  selling  any  of  the  said  articles — 
Fourthly.  That  the  applicant  of  the  house  in  re- 
spect of  which  he  ftppjiea  is  not  duly  qualified  as 
by  law  is  required.  Where  an  application  for  any 
such  last-mentioned  certificates  is  refused  on  the 
ground  that  the  house  in  respect  of  which  he 
applies  is  not  duly  qualified  as  by  law  is  required, 
the  justices  shall  specify  in  writing  to  the  applicant 
the  grounds  of  their  decision." 

By  the  Licensing  Act,  1872  (35  &  36  Vict  c. 
94),  s.  76 — "  The  several  Acts  set  forth  in  the  se- 
cond sdiedule  hereunto  annexed  shall  be  repealed 
to  tiie  extent  to  which  such  Acts  are  thr rein  ex- 
pressed to  be  repealed,  and  in  particular,  there 
shall  be  repealed  so  much  of  the  Wine  and  Beer- 
bouses  Acts,  as  makes  such  Acts  temporanr  in 
their  duration,  and  the  said  Acts  shall  henceforth 
be  perpetual." 

By  schedule  2,  certain  sections  of  9  Geo.  4.  c. 
61,  are  enumerated  as  repealed,  amongst  others, 
sections  26-28. 


of  licenses  to  sell  liqnor  to  be  con- 
samed  off  the  premises  is  conferred  by 
the  Wine  and  Beerhonse  Act,  1869,  32  Sd 
33  Vict.  c.  27.  s.  8,  which  enacts  that  the 
provisions  of  9  Qeo,  4.  c.  61,  as  to  appeals, 
shall  have  effect  with  regard  to  grants  of 
certificates  nnder  the  Act ;  and  this  power 
of  appeal  is  not  affected  by  the  repeal  of 
9  G^eo.  4.  c.  61.  s.  27,  from  which  the  pro- 
visions as  to  appeal  are  borrowed.  In 
Ths  Queen  v.  Stock  (2)  it  was  held  that 
if  a  power  of  appeal  is  given  in  one  sta- 
tute by  reference  to  a  second  statute,  the 
power  is  unaffected  by  the  repeal  of  the 
second  statute ;  and  in  The  Qiieen  v.  Merw- 
nethshire  (3),  where  the  provisions  of  an 
Act  were  incorporated  "  as  fully  and 
effectually  as  if  the  same  and  every  part 
thereof  were  repealed  and  re-enacted,*'  it 
was  held  that  the  provisions  so  incorpo- 
rated were  not  affected  by  the  repeal  of 
the  statute  from  which  they  were  taken. 
Boden  v.  Smith  (4)  is  a  similar  decision. 
There  is  no  ground  for  suggesting  that 
section  8  of  the  Wine  and  Beerhouse 
Act,  1869,  is  repealed ;  it  is  not  included 
in  the  schedule  of  repealed  enactments  in 
the  Licensing  Act,  1872.  He  cited  The 
Queen  v.  Brecon  (5),  The  Queen  v.  TJie 
Justices  of  Surrey  (6). 

J.  PcUerson,  in  support  of  the  rule.— 
Without  disputing  the  law  that  where 
provisions  are  taken  from  one  statute  and 
incorporated  in  another,  they  remain  un- 
affected by  the  repeal  of  the  statute  from 
which  th^  are  tcien,  it  is  to  be  observed 
that  the  Licensing  Acts  are  in  pari  mate- 
ria.  It  was  therefore  unnecessary  to  ex- 
pressly repeal  those  sections  in  which  the 
appeal  section  of  the  Alehouse  Act  was 
incorporated.  It  was  enough  to  repeal 
the  original  section  itself,  and  the  repeal 
would  then  apply  to  the  subsequent  Acts 
which  referred  to  it.  Accordingly  the 
schedule  to  the  Licensing  Act,  1872, 
which  is  a  consolidation  Act,  contains 
only  a  reference  to  the  original  section. 

(2)  8  Ad.  &  E.  405 ;  8.  c.  7  Law  J.  Rep.  (ir.s.) 
M.C.  93. 

(3)  6  Q.B.  Rep.  343;  s.c.  13  Law  J.  Rep.  (n.s.) 
M.C.  168. 

(4)  18  Law  J.  Rep.  (n.s.)  C.P.  121. 

(5)  15  Q.6.  Rep.  813  ;  s.c.  8  Law  J.  Rep.  (n.s.) 
M.C.  123. 

(6)  39  Law  J.  Rep.  (n.8.)  M.C.  49. 
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CASES  CONNECTED  WITH 


[N.  S. 


[CoCKBUKN,  C.J. — The  Act  appears  to 
me  to  be  the  most  extraordinary  jumble  I 
ever  met  with.] 

It  was  the  object  of  the  Licensing  Act, 
1872,  to  place  the  practice  as  U>  the 
grant  of  becrhonse  certificates  and  ale- 
house licenses  on  a  similar  footing,  and 
no  possible  reason  can  be  suggested  why 
the  appeal  in  quarter  sessions  should  be 
taken  away  in  the  one  case  and  retained 
in  the  other.  Moreover,  the  Wine  and 
Beerhouse  Act,  1869,  being  a  temporary 
Act,  is  continued  by  the  Licensing  Act, 
1872,  and  therefore  the  former  Act  must 
be  resA  as  if  it  formed  part  of  the  latter, 
so  that  the  repealing  schedule  will  apply 
to  both  Acts. 

COCKBUBN,  C.J. — I  am  of  opinion  that 
the  rule  shonld  be  discharged.  The  ap- 
plication is  for  a  mandamus  to  certain 
justices  to  hear  an  application  for  a  license 
which  it  appears  they  have  no  discretion 
to  refuse  except  upon  certain  grounds. 
The  justices  refused  the  license,  and  it 
seems  to  be  admitted  that  they  were 
wrong,  that  whereas  under  "  The  Wine 
and  Beerhouse  Act,  1869,"  s.  8,  they  have 
only  a  discretion  to  refiise  the  application 
under  four  different  states  of  circum- 
stances ;  they  refused  it  upon  a  gronnd 
not  specified  in  this  section.  But  it  is 
argued  that  the  only  remedy  is  by  appeal 
to  the  quarter  sessions,  and  the  question 
raised  is  whether  such  a  right  of  appeal 
exists,  whether  the  appeal  which  is  given 
by  the  Wine  and  Beerhouse  Act,  1869, 
s.  8,  by  reference  to  the  appeal  section  in 
the  Alehouse  Act,  9  Geo.  4.  c.  61,  is  now 
taken  away.  There  can  be  no  doubt  that  in 
the  schedule  to  the  recent  Licensing  Act, 
35  &  36  Vict.  c.  94,  the  appeal  section  in 
9  Geo.  4.  c.  61  is  -repealed,  and  we  have 
to  decide  whether  this  repeal  has  the 
effect  of  repealing  so  much  of  section  8 
of  the  Act  of  1869  as  incorporates  the 
right  of  appeal.  The  authorities  which 
have  been  referred  to  establish  that  where 
an  earlier  part  of  an  Act  is  incorporated 
in  a  subsequent  Act  so  as  to  form  part  of 
it,  it  is  the  same  as  if  it  were  in  the  oixlinary 
sense  part  of  it,  and  the  repeal  of  the  first 
Act  will  not  take  away  the  part  incor- 
porated in  the  second.  The  difficulty  is 
whether   this  principle  applies  here.    I 


think  that  the  words  of  section  8  amount 
to  a  statement  that  the  appeal  section 
shall  for  every  purpose  form  part  of  the 
Act.  The  case  of  Boden  v.  Smith  (1), 
where  a  provision  in  8  <S^  9  Vict.  c.  21  that 
all  existing  powers  and  provisions  relating 
to  county  rates  should  be  taken  to  apply 
to  rates  under  the  Act,  was  held  to  incor- 
porate the  period  of  limitation  in  the 
County  Rates  Act,  is  an  authority  in 
point.  This  being  so,  the  only  argument 
which  remains  for  us  to  consider  is  that 
the  schedule  of  repealed  sections  which  is 
annexed  to  the  Licensing  Act,  1872,  ex- 
tends not  only  to  the  appeal  section  in  the 
Act  of  G^rge  the  Fourth,  but  to  the 
subsequent  Acts  which  incorporate  it,  as 
these  Acts  relate  to  the  same  subject.  I  do 
not  think  this  construction  can  be  adopted. 

I  am  bound  to  say  that  nothing  more 
remarkable  or  confusing  than  the  man- 
ner in  .which  these  Acts  are  prepared 
has  ever  come  before  me.  The  practice 
of  inserting  in  a  schedule  sections  of  an 
earlier  Act  which  are  intended  to  be,  re- 
pealed, leaving  others  in  force  which  are 
to  be  incorporated  in  the  new  enactment, 
is  certain  to  produce  difficulty  and  com- 
plication. 

Black  BUEN,  J. — I  am  of  the  same  opi- 
nion. I  cannot  say  that  I  have  a  clear 
opinion  upon  the  subject.  It  is  difficult 
to  find  anything  clear  in  the  licensing 
Acts.  Where  it  is  proposed  to  consolidate 
the  law  upon  any  subject  the  proper 
course  is  to  repeal  the  previous  Acts,  and 
to  enact  the  new  law  in  plain  and  simple 
language.  But  of  late  years  it  has  been 
the  practice  to  repeal  part  of  an  Act  and 
to  incorporate  the  remainder  with  a  sub- 
sequent Act,  and  to  keep  on  repeating 
this  process  till  we  come  to  a  case  like 
the  present-,  where  at  the  time  of  the 
passing  of  the  last  Licensing  Act  there 
were  fifteen  different  Acts  in  existence 
relating  more  or  less  to  the  same  subject, 
and  the  Legislature,  after  repealing  three 
of  them,  leave,  besides  the  new  Act,  frag- 
ments  of  twelve  of  the  old  ones  in  force. 
The  question  we  have  to  decide  is,  whether 
the  provisions  as  to  appeal  in  sections  27, 
28  and  29  of  the  Act,  of  9  G^o.  4  remain 
unrepealed  with  regard  to  proceedings 
under  section  8  of  the  Act  of  1869.  These 
appeal  sections  at  first  only  applied  to 
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alehoase  licenses  under  the  original  Act. 
Then  a  new  Act  was  passed  in  1869,  which 
bisection  8  provided  thatthe  provisions  as 
to  appeal  in  the  Act  of  George  the  Fourth 
should  have  effect  with  regard  to  grants  of 
certificates  under  the  new  Act.  Then  fol- 
lowed the  last  Licensing  Act,  35  <fc36  Vict, 
c.  94,  which  in  its  second  schedule  i*epeals 
portions  of  previous  Acts,  and  amongst 
others,  sections  26,  27,  28  and  29  are 
repealed  except  with  regard  to  the  re- 
newal of  licenses.  Now  there  can  be  no 
doubt  that  these  sections  are  repealed  with 
regard  to  proceedings  under  the  Act  of 
George  the  Fourth,  but  when  it  is  said  that 
the  repeal  takes  away  the  right  of  appeal 
under  section  8  of  the  Act  of  1869, 1  pause 
to  consider  whether  this  is  quite  evident. 
I  agree  with  what  my  Lord  has  said  as  to 
the  effect  of  repealing  a  statute,  part  of 
wbich  has  been  incorporated  in  a  second 
Act,  and  I  will  add  that  it  is  rather  singular 
that  in  the  repealing  schedule  the  words 
which  apply  to  4  &  5  Will.  4,  c.  85.  s.  11, 
are  *'  so  much  of  section  11  as  incorporates 
or  applies  any  repealed  enactment.'*  I 
wish  to  say  that  I  do  not  think  that  the 
draughtsman  is  necessarily  to  be  blamed 
for  the  mode  in  which  the  Acts  are  framed, 
as  it  may  well  be  that  he  acts  under  the 
instructions  of  those  who  have  charge  of 
the  bill. 

Mellor,  J.,  concurred. 

QuAiN,  J. — I  am  of  the  same  opinion. 
It  has  been  argued  that  the  general  scope 
of  the  Licensing  Act  of  1872  is  to  assimi- 
late the  procedure  in  the  grant  of  licenses 
or  certificates,  and  that  to  allow  the  ap- 
peal in  one  case  and  not  in  another  would 
be  an  anomaly.  But  I  think  the  observa- 
tions of  my  brother  Blackburn  as  to  the 
other  part  of  the  schedule  are  very  perti^ 
nent,  and  the  description,  **  so  much  of  a 
section  as  incorporates  or  applies  any 
repealed  enactment,"  is  to  be  found  in 
several  other  places  in  the  schedule. 

Rule  discharged. 

Attorneys — Bailey,  Shaw,  Smith  &  Bailey,  agent 
forK.  Walton,  Southport>  for  applicant ;  Gregory, 
Howcli fifes  &  Rawle,  agents  for  Welsby  &  Hill, 
8oQthport. 


New  Debugs,  42. — Mao.  Cap. 


[IN  THE  COURT  OF  QUEEN'S  BENX'H.J 

1873.   1  BAILEY,  appellant  v. 

WILLIAMSON,  respondent. 


Jan 


73.   1 
.22./ 


Parks  Begulatum  Act,  1872  (35  ^  3G 
Vict.  c.  15),  ss.  4,  9,  Sch.  1,  Begulations  8 
^  19 — Rules  not  laid  before  Fa/rliament — 
Right  of  Meeting  in  Royal  Parks. 

By  the  Parks  Regulation  Act,  1872,  35 
^  36  Vict.  c.  15  (passed  June  27,  1872), 
8.  4t,^^  If  any  person  does  a/ny  act  in  emu 
travenlion  of  any  regulation  contained  in 
the  first  schedule  annexed  hmreto,  he  shaXl, 
on  conviction  by  a  Court  of  summary  jar is^ 
diction,  be  liable  to  a  penalty  not  exceeding 
five  -pounds ;  but  the  regulations  contained 
in  the  said  schedule  shall  not  taJce  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  this  Adt.**  By  sec.  9, 
"  Any  rule  made  in  pursuance  of  the  first 
schedule  to  this  Act  shall  be  forthwith  laid  be^ 
fore  both  Houses  of  Parliament,  if  Parliament 
be  sitting,  or  if  not,  the^i  within  three  weeks 
after  the  beginning  of  the  tlien  next  ensuing 
session  of  Parliament ;  and  if  any  such  rtdes 
sJiaU  be  disapproved  of  by  either  House  of 
Parliamient  within  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  stwh  parts  thereof  as  shall  be 
disapproved  of,  shall  not  be  enforced.^*  By 
Regulation  8  in  schedule  1,  ".ATo  person 
shall  deliver,  or  invite  any  person  to  deliver, 
any  public  address  in  a  park,  except  in  ac^ 
cordarwe  urith  the  rules  of  the  park ;  ^  and 
by  Regulation  19,  ^* Rules  of  the  Park** 
mean  rules  made  by  the  Ranger  a^  to 
matters  within  his  jurisdiCtvjn,  and  as  to 
other  matters,  rules  made  by  the  GommiS' 
sioners  of  Works  and  Public  Buildings. 

Rules  for  Hyde  Park  were  made  and 
published  on  the  1st  of  October,  1872, 
signed  by  the  Ranger  and  under  the  seal  of 
tJie  Commissioners  of  Works,  By  rule  11, 
"  No  public  address  may  be  delivered,  e«- 
cept  within  forty  yards  of  the  notice-board 
on  which  this  ride  is  inscribed.**  By  rule 
13,  "  No  public  address  may  be  delivered 
unless  a  written  notice  of  the  intention  to 
deliver  the  same,  signed  with  the  names 
and  addresses  of  two  householder's  residing 
in  the  metropolis,  be  left  at  the  office  of  the 
Commissioners  of  Her  Majesty* s  Works  and 
Public  Buildings,  at  least  two  clear  days 
before:  such  notice  mvs^f  state  the  day  atul 
U 


Digitized  by 


Google 


50 


CASES  CONNECTED  WITH 


[N.  8 


hour  of  intended  delivery.  After  such  a 
notice  has  been  received^  no  other  notice  for 
the  delivery  of  any  other  addreas  on  the 
game  day  will  he  valid,** 

The  appellantj  in  the  November  foUounng^ 
and  before  the  meeting  of  Parliament^  deli- 
vered  a  pvhlic  address  in  Hyde  Park,  more 
than  forty  yards  from  a  notice-board  on 
which  the  rule  above  mentioned  was  in^ 
scribed,  a/nd  haiving  been  summoned  before 
a  police  magistrate  was  convicted  and 
fined : — 

Held,  that  the  conviction  was  right,  as  ii 
was  the  intentioih  of  the  legislature  that 
the  rules  should  corns  into  ojperaiion  in  the 
recess,  and  before  the  approval  of  Parlia^ 
ment  had  been  obtained,  and  that  in  ease 
Parliament  should  disapprove  of  them,  they 
should  cease  to  be  further  enforced;  that 
the  rules  were  sufficiently  authetiticated  by 
having  the  signature  of  the  Banger  and 
the  seal  of  the  Commissioner  attached  to 
the  same  copy ;  that  they  were  within  the 
jurisdiction  of  either  the  Ranger  or  the 
Commissioner ;  and  thai  there  was  nothing 
in  section  11  which  prevented  the  appellant 
from  being  convicted,  as  at  the  date  of  the 
act  there  was  no  right  of  way  or  of  holding 
public  meetings  i/n  Hyde  Park. 

Case  stated  bj  a  Metropolitan  Police 
Magistrate,  under  20  A  21  Vict.  c.  43. 

The  appellant  appeared,  November  18, 
1872,  on  a  sammons  to  answer  a  com- 
plaint against  him '  by  the  respondent, 
who  is  a  Superintendent  of  the  Metropo- 
litan Police,  which  charged  him  with  an 
offence  under  section  4  of  the  Parks  Re- 
gulation Act,  1872  (35  A  36  Vict.  c.  15)  (1 ), 

(1)  By  36  &  86  Vict.  cap.  16,  entitled  "  An  Act 
for  the  Kegulfttion  of  the  Koyal  Parks  and  Gar- 
dons,*'  after  reciting  that  it  is  expedient  to  protect 
from  injury  the  Royal  parks,  gardens  and  pos- 
sessions under  the  management  of  the  Commis- 
sioners of  Her  Majesty's  Works  and  Public  Build- 
ings, hereinafter  called  the  Commissioners,  and 
to  secure  the  public  from  molestation  and  annoy- 
ance while  enjoying  such  parks,  gardens  and 
possessions,  it  is  enacted — 

2.  This  Act  shall  apply  to  all  the  Boyal  parks, 
gr^rdens  and  possessions,  the  management  of 
which  is  for  the  time  being  vested  in  the  Commis- 
sioners, and  such  parks,  gardens  and  possessions 
are  hereinafter  included  under  the  term  •*  park.'* 

4.  If  any  person  does  any  act  in  contravention 
of  any  regulation  contained  in  the  first  schedule 
annexed  hereto,  he  shall,  on  conviction  by  a  court 


for  unlawfully  acting  in  contravention 
of  a  regulation  contained  in  the  first 
schedule  annexed  thereto,  by  deliver- 
ing a  public  address  in  Hyde  Park 
not  in  accordance  with  the  rules  of  the 
park,  contrary  to  the  statute,  Ac,  The 
magistrate  convicted  the  appellant  of  the 
offence,  and  adjudged  him  to  pav  a  fine  of 
52.  and  2s,  costs,  or  in  default  of  payment 
to  be  imprisoned  in  the  House  of  Correc- 
tion for  Middlesex  for  one  calendar  month. 
The  following  facts  were  proved — 
A  copy  of  the  rules  of  Hyde  Park, 

of  summary  jurisdiction,  be  liable  to  a  penalty  not 
exceeding  6/. ;  but  the  regulations  contained  in  the 
said  schSule  shall  not  take  effect  until  the  expi- 
ration of  one  calendar  month  after  tha  passing  of 
this  Act. 

9.  Any  rule  made  in  pursuance  of  the  first  sche- 
dule to  this  Act  shall  be  forthwith  laid  before 
both  Houses  of  Parliament,  if  Parliament  be 
sitting,  or  if  not,  then  within  three  weeks  after 
the  beginning  of  the  then  next  ensuing  session  of 
Parliament ;  and  if  any  such  rules  shall  be  disap- 
proved of  by  either  House  of  Parliament  within 
one  month  after  the  same  shall  have  been  so  laid 
before  Parliament,  such  rules,  or  such  i>arts  there- 
of as  shall  be  disapproved  of,  shall  not  be  enforced. 

10.  Copies  of  regulations  to  be  observed  in  pur- 
suance of  this  Act  by  persons  using  a  Royal  Park 
to  which  this  Act  applies,  shall  be  put  up  in  such 
park  in  such  conspicuous  manner  as  the  Commis- 
sioners may  deem  best  calculated  to  give  informa- 
tion to  the  persons  using  the  park. 

11.  Nothing  in  this  Act  shall  authorize  any  in- 
terference with  any  rights  of  way  or  any  right 
whatever  to  which  any  person  or  persons  may  be 
by  law  entitled. 

12.  All  powers  conferred  by  this  Act  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation 
of  any  powers  conferred  by  any  other  Act  of  Par- 
liament, and  any  such  powers  may  be  exercised  as 
if  this  Act  had  not  been  passed. 

13.  Nothing  in  this  Act  contained  shall  be 
deemed  to  prejudice  or  affect  any  prerogative  or 
right  of  Her  Majesty,  or  any  power,  right  or  duty 
of  the  Commissioners,  or  any  powers  or  duties  of 
any  officers,  clerks,  or  servants  appointed  by  Her 
Majesty  or  by  the  Commissioners. 

By  the  first  schedule.  Regulation  8,  '*  No  person 
shall  deliver,  or  invite  any  person  to  deliver,  any 
public  address  in  a  park,  except  in  accordance 
with  the  rules  of  the  park."  By  Regulation  19, 
For  the  purposes  of  this  schedule,  "  the  rules  of 
the  park "  shall  be  de<'med  to  be  such  rules  as 
may,  in  relation  to  any  matter  within  the  juris- 
diction of  the  Ranger  (if  any)  of  the  park  be  from 
time  to  time  made  by  the  Ranger,  and  in  relation 
to  any  other  matter  to  which  these  regulations  are 
applicable,  be  from  time  to  time  made  by  the 
Commissioners  of  Her  Majestjf's  Works  and 
Public  Buildings. 
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made  under  the  19th  and  20th  regulations 
in  the  first  schedule  to  the  Act,  was  put 
in  evidence  (2). 

That  copies  of  the  regulations  and  of 
the  rules  so  made  for  Hyde  Park  were 
posted  in  conspicuous  places  in  the  park, 
at  the  several  entrances  thereto,  on  bcNurds, 
on  the  30th  September,  1872. 

The  8th  regulation  taken  from  the  first 
schedule  to  the  Act  is  as  follows — 

"  No  person  shall  deliver,  or  invite  any 
person  to  deliver,  any  public  address  in  a 
pfu'k,  except  in  accordance  with  the  rules 
of  the  park." 

That  in  one  spot  in  the  park  a  notice 
was  put  up  on  an  iron  post,  which  was 
firmly  fixed  in  the  ground  on  a  granite 
base,  and  on  which  was  inscribed,  in  a 
conspicuous  manner  on  an  iron  plate,  the 
1 1th  of  the  rules,  with  a  heading  to  it  as 
follows — 

"  The  Notice  Board  respecting  Public 
"  Addresses. 

**  No  public  address  may  be  delivered 
except  within  forty  yards  of  the  notice 
board  on  which  this  rule  is  inscribed.** 

That  on  Sunday,  the  3rd  of  November, 
1872,  several  hundreds  of  persons,  some 
carrying  flags,  and  headed  by  a  band  of 
music,  walked  into  the  park,  and  as-^ 
sembled  there  for  the  purpose  of  hold- 
ing a  public  meeting;  that  a  chairman 
was  appointed,  who  addressed  the  assem- 
bly, and  that  the  appellant  then  addressed 
the  persons  there  assembled,  and  concluded 
by  moving  the  first  resolution,  and  that 
others  also  afterwards  delivered  addresses 
at  the  same  meeting. 

That  the  addresses   delivered  by  the 

(2)  The  only  rules  which  are  material  are  the 
foUowiog  — 

1 1 .  No  public  address  may  be  delivered  except 
within  forty  yards  of  the  notice-board  on  which 
this  rule  is  inscribed. 

12.  No  public  address  of  an  unlawful  character 
or  for  an  unlawful  purpose  may  be  delivered. 

13.  No  public  address  may  be  delivered  unless 
a  written  notice  of  the  intention  to  deliver  the 
sam*,  signed  with  the  names  and  addresses  of  two 
honsehfjlders  residing  in  the  metropolis  be  left  at 
the  office  of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings  at  least  two  clear 
days  before ;  such  notice  must  state  the  day  and 
hour  of  intended  delivery.  After  such  a  notice 
has  been  received  no  other  notice  for  the  delivery 
of  any  other  address  on  the  same  day  will  be 
valid. 


appellant  and  by  the  other  speakers  were 
delivered  at  more  than  forty  yards*  dis- 
tance from  the  notice  board  containing 
only  the  11th  rule  before  mentioned,  viz., 
at  a  distance  of  106  yards  therefrom,  and 
at  a  very  much  larger  distance  from  the 
notice  boards  containing  complete  copies 
of  the  regulations  and  rules. 

That  several  persons  were  selling  fruits 
in  the  park  on  that  occasioti. 

That  there  were  numerous  park-keepers 
and  police-constables  in  the  park  at  that 
time ;  that  they  were  well  aware  of  the 
aforesaid  proceedings ;  that  they  did  not 
in  any  way  interfere  with  those  persons 
who  delivered  addresses  or  sold  fruits, 
nor  did  they  demand  their  names  or  ad- 
dresses, nor  did  they  warn  them  that  they 
were  infringing  the  law,  but  summonses 
were  applied  for  bv  the  police  on  the  after- 
noon of  the  4th  November,  and  granted, 
against  the  appellant  and  other  speakers 
who  addressed  the  meeting. 

That  no  notice  was  left  at  the  office  of 
the  Commissioners  of  Her  Majesiy*s  Works 
as  required  by  the  13th  rule. 

On  the  part  of  the  appellant  it  was 
contended  as  follows — 

That  the  Parks*  Regulation  Act  im- 
posed upon  the  park-keepers  and  police- 
constables  the  duty  of  demanding  the 
name  and  address  of  any  person  infring- 
ing the  rules  of  the  park,  and,  in  the 
event  of  reftisal  to  give  such  name  and 
address,  of  taking  the  offender  into 
custody. 

That  it  was  the  duty  of  such  park- 
keepers  and  police-constables  to  have 
taken  this  course  with  the  chairman  who 
first  addressed  the  meeting,  and  that,  not 
having  done  so,  the  appellant  was  justified 
in  concluding  that  the  delivery  of  an 
addi^ess  under  the  circumstances  was  a 
lawful  act,  and  sanctioned  by  the  park- 
keepers  and  police-constables. 

That  under  the  7th  section  of  the  Act 
the  duties  and  responsibilities  of  police- 
(onstables  were  imposed  on  the  park- 
keepers,  and  that  the  latter  were  conse- 
quently bound  as  soon  as  the  rules  of  the 
park  we.'e  infringed  to  prevent  the  con- 
tinuanc  J  or  the  repetition  of  such  infringe- 
ment. 

That  by  the  9th  section  of  the  Act  any 
rules  made  in  pursuance  of  the  Act  should, 
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in  order  to  become  valid,  be  first  approved 
of  by  Parliament. 

That  if  the  rules  acquired  any  validity 
without  such  approval  of  Parliament,  it 
was  only  snch  as  Would  have  enabled  the 
park-keepers  and  police-constables  to  en- 
force compliance  with  snch  rules,  but  not 
such  as  would  render  non-compliance 
with  such  rules  a  misdemeanour  punish- 
able by  fine  or  imprisonment. 

That  the  11th  section  of  the  Act  pro- 
hibited interference  with  any  right  to 
which  any  person  was  at  the  passing  of 
the  Act  by  law  entitled.  That  the  appel- 
lant was,  at  the  time  of  the  passing  of  the 
Act,  entitled  by  law  to  deliver  a  public 
address  in  Hyde  Park,  and  that  the  rules 
for  the  violation  of  which  the  appellant 
was  summoned  and  convicted  amounted 
to  such  interference  with  the  right  as  was 
prohibited  by  the  Act. 

That  the  eleventh  of  the  rules  made  in 
pursuance  of  the  Act  was  ambiguous, 
unreasonable  and  bad,  inasmuch  as  the 
area  within  which  it  was  lawful  to  deliver 
public  addresses  in  Hyde  Park  was  not 
measured  from  a  fixed  point.  A  notice 
board,  being  movable,  would  render  it 
,  possible  for  the  Banger  of  Hyde  Park  to 
reduce  by  a  half  or  by  three-fourths,  ac- 
cording to  the  position  in  which  such  no- 
tice board  was  placed,  the  area  within 
which  public  addresses  might  be  de- 
livered. 

That  the  11th  rule  was  inscribed,  form- 
ing part  of  a  complete  copy  of  the  regu- 
lations and  rules,  on  several  boards  posted 
at  the  various  entrance  gates  of  the  park. 
That  no  information  was  consequently 
conveyed  to  the  appellant  of  the  precise 
place  at  which  it  was  lawful  to  deliver 
public  addresses,  and  that  the  appeUant 
could  not  be  convicted  of  the  offence  that 
he  had  delivered  a  public  address  at  a 
greater  distance  than  forty  yards  from 
one  particular  spot  only  where  a  notice 
containing  such  rule  was  posted  up. 

That  the  authority  given  by  the  19th 
section  of  the  first  schedule  of  the  Act  to 
the  Ranger  and  Commissioners  of  her 
!Majesty*8  Works  to  make  rules  from 
"  time  to  time,"  was  intended  by  the 
Legislature  to  be  n^ed  only  in  exceptional 
circumstances  which  could  not  in  the 
ordinary  course  of  things  be  foreseen. 


That  the  twelfth  of  the  rules,  by  impli- 
cation, legalised  the  delivery  in  Hyde 
Park  of  a  public  address,  if  of  a  lawful 
*  character  and  for  a  lawful  purpose  ;  and 
that  the  public  address  delivered  by  the 
appellant  was  of  such  a  character  and  for 
such  a  purpose. 

That  the  thirteenth  of  the  rules  of  the 
park  was  void  under  the  nineteenth  clause 
of  the  regulations,  in  the  first  schedule  of 
the  Act,  as  not  being  within  the  jurisdic- 
tion either  of  the  Ranger  of  Hyde  Park 
or  of  the  Commissioners. 

That  the  thirteenth  rule  was  unreason- 
able, and  also  ambiguous  and  bad,  inas- 
much as  it  left  it  uncertain  whether  a 
written  notice  should  be  given  by  each 
individual  who  intended  delivering  a  pub- 
lic address,  or  by  one  individual  alone, 
and  that  it  left  it  equally  doubtful  whe- 
ther, after  one  individual  had  delivered  a 
public  address,  it  would  be  lawful  for 
another  individual  to  deliver  another 
public  address  in  the  park  on  the  same 
day. 

That  on  the  question  of  a  pre-existing 
right  to  deliver  a  public  address  in  Hyde 
Park  before  the  passing  of  this  Act  a 
magistrate  would  have  no  jurisdiction. 
.  It  was  contended,  on  behalf  of  the  re- 
spondent, that,  as  the  regulations  which, 
under  section  4  of  the  Act,  came  into 
force  one  month  after  the  passing  of  the 
Act,  declared  that  no  person  should  de- 
liver any  public  address  except  in  accord- 
ance with  the  rules  of  the  park,  no  public 
address  could  be  legally  delivered  unless 
rules  were  made  upon  the  subject,  and 
that  therefore  it  became  necessary  to 
make  rules  to  give  effect  to  the  8th  and 
other  "regulations**  in  which  "rules** 
are  referred  to. 

That  the  rules  dated  the  1st  of  October 
last,  made  by  the  Ranger  and  by  the 
Commissioners,  were  valid,  although  they 
had  not  been  laid  before  Parliament,  as 
they  had  power  under  the  19th  regula- 
tion from  time  to  time  to  make  rules,  and 
as  section  9  of  the  Act  contomplated 
rules  being  made  when  Parliament  was 
not  sitting. 

That  section  11  only  applied  to  rights 
of  way  and  similar  rights,  and  had  no 
bearing  on  the  present  case. 

That  the  rules  11  and  13  were  both 
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valid,  and  ODght  to  have  been  complied 
"with. 

That  the  appellant  was  properly  brought 
before  the  magistrate  by  summons,  and 
that  the  magistrate  had  jurisdiction  to 
deal  with  the  offence. 

The  magistrate  was  of  opinion  that  the 
appellant  did  commit  the  offence  men- 
tioned in  section  4  of  the  Act,  viz.,  that 
he  unlawfully  and  wilfully  did  an  act  in 
contravention  of  the  8th  regulation,  by 
delivering  a  public  address  in  Hyde  Park 
not  in  accordance  with  the  rules  of  such 
park.  That  the  rules  dated  the  1st  of 
October  last  were  valid.  That  the  appel- 
lant delivered  his  public  address  not  in 
accordance  with  either  rule  11  or  13; 
and  further,  that  notwi^standing  the 
contention  on  behalf  of  the  appellant  that 
he  had  a  pre-existing  right  under  section 
11  of  the  Act  to  deliver  a  public -address 
in  Hyde  Park,  there  was  jurisdiction  to 
convict  the  appellant.  The  magistrate 
therefore  convicted  him  accordingly. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  conviction  is  wrong. 

Baker  Greene  (Hallett  with  him), 
for  the  appellant. — The  conviction  was 
wrong.  The  words  of  section  9  of  the 
Act  shew  that  it  was  the  intention  of 
Parliament  that  the  rules  should  be  placed 
before  and  obtain  the  approval  of  both 
Houses,  and  until  this  was  done  that  they 
should  not  be  enforced.  It  could  not 
have  been  meant  that  a  man  should  be 
fined  and  imprisoned  in  the  recess,  under 
a  rule  which  might  be  set  aside  afler  the 
meeting  of  Parliament. 

[Blackburn,  J. —It  is  clear  that  the 
rcgolations  are  intended  to .  come  into 
operation  at  once,  and  the  power  to  frame 
roles  is  for  the  purpose  of  carrying  out 
the  regulations.] 

It  could  not  have  been  meant  that  a 
department  of  the  Government  should 
have  unrestricted  power  to  make  rules 
affecting  the  liberty  of  the  subject. 

[Blackburn,  J.— Nearly  every  raflway 
or  dock  Act  contains  a  power  to  make 
bye- laws,  which  impose  penalties.] 

Assuming  that  it  was  intended  that 
the  roles  should  at  once  come  into  opera- 
tion, the  rule  limiting  the  space  for  public 
addresses  is  unreasonable. 


[Blackburn,  J. — A  Court  of  law  cannot 
decide  whether  such  rules  are  unreason- 
able or  not.  You  can  only  endeavour  to 
shew  that  they  are  ultra  vires,  beyond 
the  jurisdiction  of  those  to  whom  the 
Legislature  has  delegated  the  power  to 
make  them.] 

It  remains  to  bo  urged  that  the  Act,  by 
section  11,  prevents  any  interference  with 
rights  of  way  or  other  rights.  At  the 
time  of  the  passing  of  the  Act,  the  ap- 
'pellant  had  a  right  to  take  part  in  meet- 
ings hold  in  the  park. 

[CoCKBURN,  C.J. — I  am  not  aware  that 
any  such  right  existed.] 

For  many  years  meetings  had  been  held 
in  the  parks. 

[Blackburn,  J. — It  is  clear,  looking  at 
the  history  of  the  parks,  that  there  has 
been  no  immemorial  user,  sufficient  to 
confer  a  legal  right  of  way.] 

It  has  been  generally  supposed  that  the 
public  have  a  right  in  the  parks,  and  this 
is  recognized  by  the  Act.  (He  took 
other  objections  to  the  rules  which  it  is 
considered  unnecessary  to  notice,  as  they 
are  fully  referred  to  in  the  judgment  of 
the  Chief  Justice.) 

TJie  Attorney 'General  (Sir  J,  Coleridge) 
(Poland  with  him),  for  the  respondent, 
was  not  heard. 

Cock  BURN,  C.J. — We  are  of  opinion 
that  this  conviction  was  right,  and  that  jt 
must  be  upheld.  This  is  a  conviction 
under  a  recent  Act  of  Parliament — an 
Act  for  the  regulation  of  the  Royal 
Parks  and  Gardens — passed  to  protect 
the  Royal  Parks  from  injury,  and  to  pro- 
tect the  public  in  the  enjoyment  of  those 
parks  for  the  purpose  of  innocent  recrea- 
tion  and  exercise.  The  practice  of  using 
those  parks  for  other  purposes  than  those 
of  recreation  and  exercise  is  of  modem 
growth,  and  it  has  certainly  produced 
inconveniences  which  required  to  be  re- 
gulated by  some  such  enactment  as  that 
which  has  passed  into  law.  The  object 
of  the  Act  of  Parliament  is  sufficiently 
stated  in  the  first  schedule,  which  declares 
that  certain  things  shall  not  be  done  in 
the  Royal  Parks  except  under  specific 
circumstances  and  conditions;  but  that 
schedule  of  regulations  is  evidently  in* 
tended  to    be  supplemented  and  made 
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complete  by  rules  to  bo  made  for  tbe 
purpose  by  the  Kanger  of  Hyde  Park, 
and  her  Majesty's  Commissioner  of 
Works  and  Public  Buildings,  according 
as  the  particular  subject-matters  to 
which  the  regulation  or  rule  is  to 
apply  are  within  the  jurisdiction  of  the 
Banger  or  of  the  Commissioner.  Now, 
the  regulation  in  this  instance  is  the  8th 
one  of  the  schedule,  which  provides  that 
"  no  person  shall  'deliver,  or  invite  any 
person  ta  deliver,  any  public  address  in  a 
park  except  in  accordance  with  the  rules 
of  the  park."  Now,  that  clearly  supposes 
that  the  regulation  shall  be  made  complete 
by  supplementary  rules  to  be  made  by 
the  competent  anthoiities  of  the  park, 
and  it  is  in  this  instance  supplemented 
by  the  11th,  12th  and  13th  sections  of 
the  rules  relating  to  Hyde  Park.  The 
11th  says:  "No  public  address  may  be 
delivered  except  within  forty  yards  of 
the  notice  board  on  which  this  rule  is 
inscribed."  The  12th:  "No  public  ad- 
dress of  an  unlawfiil  character  or  for  an 
unlawful  purpose  may  be  delivered." 
And  the  13th  says :  "  No  public  address 
may  be  delivered  unless  a  wiitten  notice 
of  the  intention  to  deliver  the  ^same, 
signed  with  the  names  and  addresses  of 
two  householders  residing  in  the  metro- 
polis, be  left  at  the  office  of  the  Commis- 
sioners of  her  Majesty's  Works  and 
Public  Buildings  at  least  two  clear  days 
before.  Such  notice  must  state  the  day 
and  hour  of  intended  delivery.  After 
PucK  a  notice  has  been  received  no  other 
notice  for  the  delivery  of  any  other  ad- 
dress on  the  same  day  will  be  valid." 
Now,  what  the  appellant  has  been  con- 
victed of  is,  having  infringed  the  11th 
rule  by  having  delivered  a  public  address 
otherwise  than  within  forty  yards  of  the 
notice  board  -on  which  the  rule  was  ex- 
hibited. That  being  so,  he  comes  within 
the  Act  of  Parliament,  unless  any  of  the 
objections  taken  on  his  behalf  should  be 
considered  by  the  Court  as  disturbing 
that  rule.  The  first  objection  is  that 
these  rules  are  not  to  come  into  effect 
until  they  have  been  laid  before  Parlia- 
tnent,  either  when  Parliament  is  sitting 
or  if  not  sitting  at  the  time  the  rule  was 
made,  then  within  a  certaiii  time  after  the 
Legislature  shall  next  meet.     This  is  pro- 


vided for  by  the  9th  section,  which  says : 
"  Any  rule  made  in  pursuance  of  the  firsfc 
schedule  to  this  Act  shall  be  forthwith 
laid  before  both  Houses  of  Parliament  if 
Parliament  be  sitting,  or  if  not,  then 
within  three  weeks  after  the  beginning  of 
the  next  ensuing  session  of  Parliament; 
and  if  any  such  rules  shall  be  disapproved 
of  by  either  House  of  Parliament  within 
one  month  after  the  same  shall  have  been 
so  laid  before  Parliament,  such  rules,  or 
such  parts  thereof  as  shall  be  disapproved 
of,  shall  not  be  enforced."  Now,  the 
contention  as  to  th^t  is  that  none  of  these 
rules — no  rule  made  supplementary  to  the 
schedule — were  meant  to  be  operative  so 
as  to  render  a  person  liable  to  be  convicted 
for  an  infraction  of  them  until  the  rules 
have  been  laid  before  parliament,  accord- 
ing to  whether  parliament  is  then  sitting, 
or  when  it  meets,  if  not  sitting  when  the 
rule  is  made.  Now  I  cannot  say  that  I 
put  that  construction  upon  the  language 
of  the  clause.  1  quite  admit  that  it 
would  have  been  more  satisfactory  if  it 
had  been  distinctly  stated  whether  the 
rules  vwere  to  be  operative  in  the  intervals 
between  their  being  made,  and  tbe  time 
Parliament  should  meet.  Or  if  Parliament 
were  sitting,  whether  they  were  to  be 
operative  for  the  month  during  which 
Parliament  was  to  have  the  opportunity  of 
discussing  them.  It  would  have  been 
bettor  if  that  had  been  clearly  and  dis- 
tinctly expressed,  as  it  was  in  the  13th  and 
1 4th  Vict.  c.  16,  "  An  Act  for  enabling  the 
Judges  to  frame  rules  for  procedure  in 
Courts  of  Law."  That  Act  distinctly  de- 
clares that  rules  made  under  the  Act  shall 
not  have  effect  until  the  sanction  of  Parlia- 
ment has  been  obtained.  But,  that  is  not 
so  in  the  case  of  the  regulations  before  us. 
Was  it  then  intended  that  the  Act  should, 
in  the  meantime,  be  inoperative  ?  I  think 
not ;  because  the  regulations  are  to  come 
into  effect  within  one  month  from  the 
time  the  Act  passes.  That  is  to  say,  the 
regulations  contemplated  by  the  Legisla- 
ture and  in  the  statute  itself  are  to  come 
into  force  at  once,  or  in  a  month  from  its 
passing,  and  they  are  to  be  supplemented 
by  rules  to  be  made.  It  seems  to  me, 
therefore,  that  the  rules  must  be  con- 
sidered as  coming  into  operation  by  virtue 
of  the  statute  and  the  regulations  in  tha 
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Bchednle,  from  the  time  the  rules  were 
made,  subject  onl  j  to  this,  that  if  these  rales, 
when  submitted  to  Parliament,  if  then 
sitting,  or  at  the  next  meeting,  are  con- 
sider^ as  unreasonable,  then  Parliament 
has  the  power  reserved  by  the  statute 
— ^instead  of  enacting  a  new  statute, 
to  repeal  what  has  been  done  under  the 
former  one ;  it  has  the  power  to  disallow 
the  rules  iTit  thinks  proper.  In  the  mean- 
time these  rales  must  be  considered  as 
operative,  and  if  a  person  chooses  wilfully 
to  violate  them,  he  is  subject  to  the  penal- 
ties the  Act  enforces.  Then  it  is  said  that 
the  rules  were  such  as  the  Ranger  or  the 
Commissioner  had  no  power  to  make. 
Now,  I  think  it  is  quite  clear  that  the 
regulations  or  rules  to  be  made  by  either 
one  or  other  of  the  authorities,  for  the 
purpose  of  imposing  restrictions  on  the 
delivery  of  speeches,  were  clearly  within 
the  power  of  the  Ranger  or  the  Commis- 
sioner, as  the  case  may  be ;  and  we  have 
no  authority  here  to  look  into  these  rules 
to  see  whether  they  are  reasonable  and 
proper  or  not.  Parliament  reserves  the 
power  to  itself  to  determine  if  the  rules 
made  are  within  the  scope  of  the  autho- 
rity given  by  the  Legislature,  and  there  is 
an  end  of  the  matter  so  far  as  we  are 
concerned.  Then  it  is  ^rther  said  that  the 
rules  are  invalid,  because  some  of  them, 
being  within  the  scope  and  authority  of  the 
Ranger,  and  some  within  the  scope 
and  authority  of  the  Commissioner,  the 
Act  of  Parliament  distinguishing  between 
the  two,  all  these  rules  are  included 
iQ  one  body  of  rules,  signed  by  the 
Ranger,  and  having  the  seal  of  the  Com- 
miasioner  affixed.  Mr.  Greene  contended 
that  t^t  rendered  these  rules  bad,  al- 
though they  were  all  within  the  jurisdic- 
tion of  one  or  other  of  these  authorities. 
He  said  that  they  were  bad  because  they 
ought  to  have  been  separately  signed  in 
the  one  case  by  the  Ranger,  and*  stamped, 
in  the  other,  with  the  seal  of  the  Com- 
missioner. I  don't  think  this  is  at  all  a 
matter  of  objection.  Assuming  that  all 
these  rales  are  within  the  jurisdiction  of 
one  or  other  officer,  I  see  no  harm  in 
their  having  united  the  rules  into  one 
body,  and  affixing  their  signature  and  seal 
respectively -thereto,  intending  that  they 
should  apply  to  one  or  other  of  all  these 


rules.  Mr.  Greene  then  raised  another 
objection.  He  said  that  under  the  11th 
section,  "Nothing  in  this  Act  shall  au- 
thorise any  interference  with  any  rights 
of  way  or  other  easement  to  which  any 
person  or  persons  may  be  by  law  entitled,*' 
Sec.,  and  he  argued  that  the  public  are 
entitled  to  the  use  of  the  parks  for  the 
purpose  of  passing  through  them,  and 
for  the  purpose  of  delivering  addresses. 
Now,  I  have  always  understood  the  parks 
were  the  property  of  the  Crown,  and  they 
are  so  treated  in  the  Act  of  Parliament, 
which  proceeds  on  that  assumption.  I 
have  always  understood,  and  believe,  that 
whatever  enjoyment  the  public  have  been 
allowed  to  have  of  these  parks  and  royal 
possessions  for  any  purpose,  has  been  by 
the  courteous  concession  of  the  Crown. 
It  is  clear  to  my  mind  that  the  Legisla- 
ture in  this  very  Act  of  Parliament  pro- 
ceeded on  that  assumption,  because  one 
section,  the  13th,  reserves  or  excludes  the 
operation  of  the  statute  in  respect  to  any 
rights  to  which  the  Crown  may  be  en- 
titled by  law.  It  deals  with  the  questions 
of  right  of  way,  and  takes  addresses  in 
the  park  as  matter  which  is  within  the 
scope  of  the  Act  itself,  which  it  would  not 
do,  if  they  were  matter  of  right,  because 
they  would  fall  under  the  11th  section. 
This  is  not  an  argument  which  we  can 
listen  to.  We  think,  therefi3re,  that  the 
rules  made  are  within  the  jurisdiction  of 
the  Ranger  or  of  the  Commissioner ;  that 
they  are  sufficiently  authenticated  to 
satisfy  the  exigencies  of  the  Act  by 
having  the  signature  of  the  Ranger  and 
the  seal  of  the  Commissioner  attached  to 
the  same  instrument ;  that  they  are  with- 
in the , scope  of  the  jurisdiction  of  one 
or  the  other;  that  we  cannot  question 
their  validity  in  this  Court ;  and  that 
there  is  nothing  in  the  11th  section  which  " 
interferes  with  the  operation  of  the  Act  , 
with  respect  to  that  which  is  the  subject 
of  this  appeal;  and  therefore  that  the 
conviction  is  right,  and  cannot  be  dis- 
turbed. 

Blackburn,  J. — I  am  also  of  opinion 
that  the  conviction  was  right.  Several 
objections  have  been  taken  to  the  convic- 
tion, but  there  is  only  one  which  I  will 
mention,  as  the  rest  have  been  sufficiently 
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disposed  of  duriog  the  argument.  The 
parks  are  the  property  of  the  Crown,  not 
the  immemorial  property,  because  many 
of  them  have  been  purchased  within  his- 
torical memory ;  but  certainly  they  are 
the  property  of  the  Crowii,  and  for*  many 
years  past  have  been  under  the  manage- 
ment of  the  Commissioners  of  Woods  and 
Forests,  and  devoted  to  a  great  extent  to 
the  public  recreation  and  for  the  benefit 
of  the  public,  and  I  apprehend  that  if  any 
Minister  were  ill-advised  enough  to  re- 
voke this  indulgence  and  apply  them  to 
any  other  purpose,  he  would  speedily 
be  checked^  by  Parliament.  Accord- 
ing to  law,  before  the  passing  of  the 
recent  Act,  the  only  mode  of  enforcing, a 
right  of  wav  was  at  common  law,  and  the 
only  mode  by  which  interference  or  med- 
dling with  the  parks  in  a  way  objected  to 
by  those  ^who  had  their  management 
could  be  checked,  was  by  information  of 
intrusion  in  the  nature  of  a  trespass 
brought  by  the  Attorney- General  against 
the  individual  who  did  it.  This  clumsy 
mode  of  enforcing  the  rights  of  the  Crown, 
preventing  people  making  speeches,  or 
doing  anything  that  was  objected  to, 
was  so  lengthy  and  inefficient,  that  the 
present  Act  of  Parliament  was  passed, 
the  preamble  of  which  states :  "  Whereas 
it  is  expedient  to  protect  from  injury  the 
Eoyal  parks,  gardens  and  possessions 
under  the  management  of  the  Commis- 
sioners of  her  Majesty's  Works  and  Public 
Buildings,  hereinafter  called  the  Commis- 
sioners, and  to  secure  the  public  from 
molestation  and  annoyance  while  enjoying 
such  parks,  gardens  and  possessions.*' 
For  that  purpose  there  is  power  given 
that,  "  If  any  person  does  any  act  in  con- 
travention of  any  regulation  contained  in 
the  first  schedule  annexed  hereto,  he  shall, 
on  conviction  by  a  Court  of  summary 
jurisdiction,  be  liable  to  a  penalty  not  ex- 
ceeding five  pounds."  The  meaning  of 
that  was  perfectly  plain.  It  said:  "  We 
have  enacted  certain  regulations  to  be 
found  in  the  first  schedule,  and  those  who 
infringe  them  are  liable  to  summary  con- 
viction." And,  that  there  might  be  a 
fair  warning,  the  statute  went  on  to  say 
that  these  regulations  should  not  come  into 
effect  until  a  month  after  the  passing  of 
the  Act.    The  schedule  contains,  amongst 


others,  the  regulation  that  no  person  shall 
deliver,  or  invite  any  person  to  deliver, 
any  address  in  a  park,  except  in  accord- 
ance with  the  rules  of  the  park.  That 
regulation  implies  and  involves  in  itself 
that  rules  are  to  be  made  as  to  how  and 
when  the  address  is  to  be  made,  and  that 
delivery  of  an  address  in  infringement  of 
those  rules  shall  be  a  breach  of  the  regu- 
lations, and  liable  to  a  penalty.  That 
being  so,  there  comes  a  point  which  is 
proper  to  be  raised.  It  was  clear  that, 
in  giving  power  to  the  Commissioners  to 
make  rules  of  that  sort  which  might  be 
enforced  by  penalties,  Parliament  might 
have  taken  one  of  two  courses.  It  might 
have  given  power  to  make  rules  during 
the  Tecess  operative  at  once,  though 
liable,  if  either  House  of  Parliament 
objected  when  Parliament  met,  to  be  no 
further  enforced ;  that  would  be  a  con- 
dition subsequent.  Or  it  might  have 
said,  "  We  will  not  trust  the  Commis- 
sioners further  than  to  prepare  the  rules, 
which  shall  have  no  effect  until  they  have 
been  on  the  table  of  Parliament  for  a 
month,"  that  being  a  condition  precedent. 
Either  of  these  modes  would  nave  been 
intelligible.  The  only  question  here  is 
whether  the  words  of  the  9th  section 
express  that  this  condition  precedent 
must  be  fulfilled.  It  says  :  "  Any  rule 
made  in  pursuance  of  the  first  schedule 
to  this  Act  shall  be  forthwith  laid  before 
both  Houses  of  Parliament,  if  Parliament 
be  sitting ;  or  if  not,  then  within  three 
weeks  after  the  beginning  of  the  next 
ensuing  session  of  Parliament." 

Here  is  a  rule  made  and  authenticated 
by  the  seal  of  the  Commissioners,  and 
printed  by  the  Queen's  printers,  but 
months  must  have  elapsed  before  it  could 
have  been  possible  to  lay  it  on  the  table 
of  the  Houses  of  Parliament.  It  goes  on 
to  say  :  "  And  if  any  such  rules  shall  be 
disapproved  of  by  either  House  of  Par- 
liament within  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  s^ch  parts  thereof  as  shall  be 
disapproved  of,  shall  not  be  enforced." 
Now,  if  Parliament  had  said  '*  shall  not 
thereafter  been  forced,"  the  case  wouM  have 
admitted  of  no  possible  argument.  The 
question  is,  does  the  Act  mean  that  a  rule 
made  and  published  shall  not  be  enforced, 
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and  that  the  assent  of  Parliament  shall 
be  made  a  condition  precedent  to  the 
law^  ?  I  can  only  say  that  I  don't  think 
it  is  the  intention  expressed.  I  think 
Parliament  has  expressed  the  intention 
that  the  rale  shall  be  made  and  enforced 
until  disapproved  by  either  House.  As 
to  the  other  objection,  the  12th  section 
no  donbt  says,  "  all  powers  conferred  by 
this  Act  shall  be  deemed  to  be  in  addition 
to  and  not  in  derogation  of  any  powers 
conferred  by  any  other  Act  of  Parliament, 
and  any  snch  powers  may  be  exercised  as 
if  this  Act  had  not  been  passed."  Bat  if  it 
is  contended  that  persons  were  by  law 
entitled  to  do  what  they  liked  in  the  park, 
all  I  can  say  is  that  I  am  aware  of  no 
legal  principle  and  no  authority  for  such 
contention,  and  am  confident  there  is 
no  enactment  whieh  says  anything  of 
the  sort.  I  am  certain  there  was  no 
pariy  entitled  by  law  to  make  addresses 
in  the  park,  and  consequently  the  passing 
of  this  Act,  which  says  that  no  one  shall 
make  an  address  in  the  park  except  in 
accordance  with  the  rules  of  the  park,  does 
not  interfere  with  the  common  law.  In 
Hyde  Park  there  is  no  right  of  way ;  but 
in  Richmond  Park  there  is  a  right  of  way, 
the  gtktes  never  being  closed  at  night. 
If  ever  Richmond  Park  comes  to  be  more 
within  the  metropolis,  it  may  be  worth 
the  consideration  of  the  Legislatare 
whether  the  gates  should  not  be  closed  at 
night  notwithstanding  that  right  of  way. 
In  Hyde  Park  there  is  no  such  right  of 
way,  and,  therefore,  the  techniciJ  ob- 
jections taken  to  the  regulations  are  not 
even  plausible. 

Mellob,  J. — ^I  am  quite  of  the  same 
opinion.  The  object  of  the  statute  was 
to  make  fiirther  regulations  for  the  park ; 
and  if  the  language  of  the  4th  section  is 
attended  to,  it  is  perfectly  clear  that,  as 
this  was  to  be  a  great  alteration  in  the 
management  of  the  park,  giving,  power 
to  make  regulations  which  could  not  at 
once  become  notorious,  it  was  necessary  to 
give  a  period  of  time,  in  order  that  the 
public  might  become  aware  that  such  an 
Act  of  Parliament  was  passed  ;  and  it  was 
enacted  that  the  general  regulations  should 
not  take  effect  until  the  expiration  of  one 
calenditf  month  after  the  passing  of  the 

Kiw  Sbbiss,  42.— M^q.  Cab. 


Act.  But  when  we  come  to  the  rules 
made  by  the  Commissioner,  which,  as  the 
Lord  Chief  Justice  has  said,  are  supple- 
mentary rules  for  the  due  working  of  the 
general  regulations,  then  the  language  is 
entirely  different.  They  do  not  say  such 
rules  shall  not  take  effect  until  approved 
by  Parliament;  they  only  say  that  the 
rules  made  shall  be  laid  before  the  Houses 
of  Parliament,  and  if  disapproved  of  shall 
not  be  enforced.  If  they  intended  that 
the  rules  should  not  take  effect  until  there 
had  been  a  submission  to  Parliament, 
why  did  they  not  use  the  words  in  the 
4th  section,  in  which  they  expressly  state 
that  the  regulations  shall  not  take  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  the  Act  P  I  entirely 
agree  with  the  remarks  which  the  Lord 
Chief  Justice  has  made  on  all  the  other 
objections,  and  therefore  think  the  con- 
viction must  be  afi&rmed. 

QuAiN,  J. — I  entirely  agree  in*the  judg- 
ments which  have  been  delivered.  The 
only  serious  objection  to  the  conviction  is 
that  founded  on  section  9  of  the  Act.  I 
think  it  must  be  conceded  that  it  would 
be  very  strange  if  these  rules  had  been 
prevented  from  coming  into  operation 
until  the  next  session.  The  words,  '*  shall 
not  be  enforced,"  cannot,  in  my  view,  be 
read  so  as  to  mean  "  shall  not  take  ef- 
fect" and  as  to  the  argument  upon  the 
inconvenience  which  may  result  from 
punishing  people  under  rules  which  may 
not  afterwards  meet  with  the  approval  of 
Parliament,  the  hardship  is  no  greater  than 
where  a  man  is  convicted  under  a  tem- 
porarv  Act,  or  an  Act  which  is  afterwards 
repealed. 

OormcHim  ajffvnned. 

Attorneys— Merriman,  Powell  &  Co.,  for  appel- 
lant ;  P.  Lawrence,  Solicitor  to  Boaid  of  Works, 
for  respondent. 
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[CROWN  CASE  EESERVED.] 
1873. 
April  26, 


.} 


THE    QUEEN  V.  MOBTON.* 


Forge)ij^Deed—24i  ^  25  Vict  c.  98. 
8.  20— Deacmis'  Letters  of  Orders, 

By  the  24  4-  25  Vict  c.  98.  s.  20,  "  who^ 
soever^  with  intent  to  defraud,  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of  or  put 
off,  knowing  the  same  to  he  forged  or  altered, 
any  deed  or  any  bond  or  writing  obligatory, 
Sfc,  shall  he  guilty  of  fdcfnyT 

The  prisoner  altered  the  name  of  the 
person  ordained  deacon  so  as  to  change  it  to 
his  oum,  and  made  other  alterations  in  Letters 
of  Orders  signed,  sealed  and  issued  under  his 
episcopal  seal  by  the  Bishop  of  Bath  and 
Wells : — Held,  that  such  document  was  not 
a  deed  within  the  above  section  of  the 
statute,  avd  therefore  the  prisoner  cmild  not 
he  convicted  of  felony  under  that  section. 

Case  reserved  by  Bramwell,  B. — 
At  the  last  sessions  of  Oyer,  Terminer 
and  Gtiol  Delivery,  at  Worcester,  the 
prisoner  was  tried  before  me,  and  found 
guilty,  on  an  indictment  of  which  a  copy 
is  hereto  annexed. 

The  document  which  he  had  forged 
when  produced  was  as  follows  : 

"By  the  tenor  of  these  presents, 
I  we,  Auckland,  by  divine  permission 
I  Bishop  of  Bath  and  Wells,  do  make 
;:|  it  known  unto  all  men  that  on  Sunday, 
Jq  the  twenty-third  day  of  December,  m 
«M  the  year  of  our  Lord  one  thousand 
^  eight  hundred  and  sixty-iAree,  we,  the 
^  bishop  before  mentioned,  solemnly 
.S  administering  holy  orders  under  the 
^  protection  of  the  Almighty  in  our 
'2  cathedral  church  of  St.  Andrew,  in 
3  Wells,  did  admit  our  beloved  in  Christ, 
o  Arthur  Henry  Morton,  a  Master  of 
•^  Arts  (of  whose  virtuous  and  pious  life 
•g  and  conversation,  and  competent  learn- 
•g  ing  and  knowledge  in  the  Holy  Scrip- 
0  tures  we  were  well  assured),  into  the 
g  Holy  Order  of  Deacons,  according  to 
^  the  manner  and  form  prescribed  and 
!g  used  by  the  Church  of  England,  and 
^  him,  the  said  Arthur  Henry  Motion, 
^  did  then  and  there  rightly  and  canoni- 

♦  Coram  Bovill,  C. J. ;  Bramwell,  B. ;  Black- 
burn, J. ;  Archibald,  J. ;  HoDyman,  J, 


cally  ordain  deacon,  he  having  first  in 
our  presence  freely  and  voluntarily  sub- 
scribed to  the  thirty-nine  Articles  of 
Religion,  and  to  the  three  articles  con- 
tained in  the  thirty-sixth  canon ;  and  he 
likewise  having  taken  the  oaths  appointed 
by  law  to  be  taken  for,  and  instead  of,  the 
oath  of  supremacy.  In  testimony  whereof 
we  have  caused  our  episcopal  seal  to  be 
hereunto  affixed  the  oblj  and  year  above 
written,  and  in  the  seventh  year  of  our 
translation.'' 


Auckland    I  — 


Bath  and 
Wells. 


The  signatures  and  seal  were  the 
genuine  signature  and  episcopal  seal  of 
Lord  Auckland,  Bishop  of  Bath  and 
Wells,  and  the  document  was  duly  signed, 
sealed  and  given  out  by  him. 

But  when  so  given  out,  the  name  in 
it  of  the  person  ordained  was  Joseph 
Leycester  Lyne ;  the  year  was  one  thou- 
sand eight  hundred  and  sixty,  and  not 
one  thousand  eight  hundred  and  sixty, 
three ;  and  in  the  margin  the  letters 
dimissory  were  stated  to  be  from  the 
Bishop  of  Exeter — ^not  Melbourne. 

The  forgery  consisted  in  altering  the 
name,  adding  "  a  Master  of  Arts,"  alter- 
ing the  year,  and  changing  "  Exeter  "  to 
"Melbourne."  The  alterations  are  in 
italics.  It  was  proved  that  Lyne  was 
ordained  by  imposition  of  hands  accord- 
ing to  the  service  in  the  Prayer-book,  and 
that  this  document  had  been  delivered  to 
him,  and  afterwards  stolen  or  taken  from 
him  without  his  consent.  It  was  also 
proved  that  no  other  deed  or  document 
ordaining  or  certifying  the  ordination  is 
ever  made  or  given,  though  the  fact  of 
ordination  is  recorded  in  a  book  kept  for 
that  purpose.  Doubting  whether  the 
document  was  a  deed  within  the  meaning 
of  the  statute,  I  now  ask  the  opinion  of 
the  Court  for  the  Consideration  of  Crown 
Cases  Reserved  thereon.  The  prisoner  is 
in  gaol  under  sentence  on  two  other 
indictments. 

Xt  will  be  observed  that  the  document 
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is  correctly  set  forth  in  the  first  and  third 
counts.  It  is,  however,  there  called  a 
deed.  See  1  Leo,  138 ;  2  Russell,  940,  Car. 
&  M.  767  ;  and  statute  24th  &  25th  Vict. 
c.  98.  8.  20. 

The  first  count  of  the  indictment  called 
the  document  a  deed  and  set  it  out  ver- 
haUm,  The  second  count  called  it  a 
deed  and  letters  of  orders,  and  the  third 
and  fourth  charged  an  uttering  in  the 
same  manner. 

Oaodman,  for  the  prisoner. — ^The  docu- 
ment called  letters  of  orders,  which  was 
altered,  is  not  a  deed  within  the  meaning 
of  the  statute,  though  it  may  perhaps 
be  a  deed  at  Common  Law — 2  Buss,  on 
Or,  7&?,  A  writing  under  seal  is  not  a 
deed  unless  it  is  ddiyered  as  a  deed.  In 
Brown  v.  VoAjoser  (1)  an  award  under 
seal,  but  not  delivered  as  a  deed,  was  held 
not  to  require  a  deed  stamp.  In  Ohcmter 
V.  Johnson  (2)  a  license  under  seal  to 
use  a  patented  article  was  held  not  to  be 
a  deed  so  as  to  require  a  deed  stamp. 
Parke,  B.,  there  says — "  The  defendants 
say  that  the  instrument  is  a  deed  and 
ought  to  be  stamped  as  such,  but  that  is 
not  so ;  it  does  not  purport  to  be  sealed 
and  delivered  as  a  deed;  it  rather  re- 
sembles an  award  or  a  warrant  of  a 
magistrate,  which,  though  under  seal,  are 
not  deeds.''  According  to  Co,  LUt  356, 
ten  things  are  necess^dly  incident  to  a 
deed,  of  which  the  seventh  is,  a  thing  to  be 
contracted  for.  This  document  is  nothing 
more  than  a  certificate  that  the  bishop 
has  imposed  hands.  Letters  of  Orders 
are  no  more  than  evidence  of  admission 
to  the  deaconate — Blunt's  Book  of  the 
Churchy  p.  201.  A  license  to  a  curate  is 
different,  because  there  a  right  or  interest 
passes^il^.  p.  217. 

[Beamwell,  B. — K  after  the  imposition 
of  hands,  and  before  the  letters  of  orders 
had  been  issued,  the  bishop  had  died, 
would  the  ordination  be  inefiectual  P] 

No.  The  admission  to  the  office  of 
deacon  is  when  the  bishop  imposes 
hands. 

[BoviLL,  C.J. — There  docs  not  seem  to 

(1)  4  East  584. 

(2)  14  Mee.  &  W.  408 ;  s.  c.  14  Law  J.  Eep. 
(k.8.)  Exch.  289. 


be  any  statute  requiring  any  certificate  of 
the  ordination,  bat  at  the  next  visitation 
the  letters  must  be  produced.] 

In  Co,  LUt,  172,  a  deed  is  said  to  bo  an 
instrument  comprehending  a  bargain  or 
contract  between  party  and  party,  man  or 
woman,  and  it  is  said  to  be  called  of  the 
civilians  Uterarum  ohligaUo, 

[Bramwbll,  B. — There  is  a  difficulty 
in  saying  there  must  bo  a  contract  com- 
prehended in  a  deed,  inasmuch  as  in  a 
deed  of  disclaimer  there  is  no  contract.] 

Shepha/rd^s  Touchstone,  p.  55,  requires, 
amongst  other  things  for  a  deed,  that 
there  be  a  person  able  to  contract,  or  to 
be  contracted  with,  and  a  thing  to  be 
contracted  for.  Touchstone's  definition 
is  adopted  in  Cruisers  Digest  and  Tomlme^B 
Law  Dictionary,  tit.  Deed.  In  The  Kifhg 
V.  FauaUleroy  (3),  a  power  of  attorney 
was  held  to  be  a  deed,  but  that  was  for 
the  transfer  of  government  stock,  and 
therefore  was  operative  t6  convey  an 
interest.  From  Arnold  on  Marine  As^ 
surance,  4th  ed.  p.  143,  n.  8,  it  would  seem 
that  a  policy  of  insurance  under  seal  is 
not  a  deed  where  it  was  merely  th6  form 
proper  to  the  company — 2  Stmhens^e 
Blachstone,  497-500.  SpeVma^s  Ulossary 
defines  facktm  to  be  "  scriptum  solenne 
quo  firmatur  donum,  concessio,  pactum, 
contractus  et  hujusmodi."  This  docu- 
ment does  not  come  within  that  definition. 

[Abohibald,  J. — Is  not  this  a  solemn 
record  under  seal  of  the  act  of  the  bishop  ? 
A  charter  of  feoffment  is  the  record  of  the 
feoflfinent  which  took  effect  by  livery  of 
seisin.  Blackbubn,  J.,  referred  to  4  Hen. 
7.  c.  13,  which  enacts,  "  That  if  any  per- 
son, at  the  second  time  of  asking  his 
clergy,  because  he  is  within  orders,  hath 
not  then  and  there  ready  his  letters  of 
orders,  or  a  certificate  of  his  ordinary 
witnessing  the  same,  that  then  the  jus- 
tices before  whom  he  is  so  arraigned 
shall  give  him  a  day,  by  their  discretion, 
to  bring  in  his  said  letters  or  certificate, 
and  if  he  fail  and  bring  not  in  at  such  a 
day  his  said  letters  nor  certificate,  then 
the  same  person  to  lose  the  benefit  of  his 
clergy  as  he  shall  do,  that  is  without 
orders."  Bovill,  C.J. — The  mention  of 
the  certificate  of  orders  in  that  section 

(3)  2  Bing.  413. 
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shews  that  Letters  of  Orders  is  not  the 
essential  record.] 

Jdf  (^Amphlett  with  him),  for  the  pro- 
secution.— The  enactment  now  in  force 
was  framed  on  11  Geo.  4.  and  1  Will.  4. 
c.  66,  which  contained  similar  words  and 
that  followed  on  2  Geo.  2.  c.  25.  s.  1, 
which  succeeded  5  Eliz.  c.  14,  which  con- 
tains the  words  deed,  charter,  or  "  writ- 
ing sealed."  This  document  would  be 
within  the  latter  words,  and  the  present 
ones  ought  to  be  construed  to  mean  the 
same,  and  the  preamble  to  5  Eliz.  c.  14, 
refers  to  writings.  In  Bum's  Ecch  Law, 
vol.  3,  p.  56,  a  constitution  of  Archbishop 
Stratford  is  set  forth,  giving  fees  for  or- 
dination, "  for  any  letters  of  orders,  the 
bishop,  clerics,  or  secretaries  shall  not 
receive  above  6d,f  and  for  the  sealing  of. 
such  letters  nothing  shall  be  paid."  And 
Canon  35  prohibits  more  than  10^.  being 
paid  for  parchment,  writing,  wax,  sealing 
or  in  any  other  respect  thereunto  apper- 
taining. By  the  137th  Canon — Every  par- 
son, vicar,  or  curate,  shall,  at  the  bishop's 
first  visitation,  or  the  next  visitation  after 
his  admission,  shew  and  exhibit  to  him 
his  letters  of  orders,  to  be  by  him  either 
allowed  or  (if  there  be  just  cause)  disal- 
lowed and  rejected,  and  being  by  him 
approved,  to  be  signed  by  the  registrar. 
Secondly,  No  curate  shall  be  admitted  to 
officiate  in  another  diocese  unless  he  bring 
with  him  his  letters  of  orders.  Canon  39, 
No  bishop  shall  institute  any  to  a  benefice 
who  hath  been  ordained  by  any  other 
bishop,  except  he  first  shew  unto  him  his 
letters  of  orders. 

[Blackbubn,  J.  —  Since  Middleion  v. 
Crofts  (4)  it  has  always  been  held  that 
the  canons  are  not  equivalent  to  a  statute 
or  binding  on  the  laity.  Bovill,  C.J. — The 
canons  seem  to  amount  to  nothing  more 
than  a  direction  that  the  bishop  should 
make  himself  acquainted  with  his  clergy 
(5)]. 

(4)  2  Atk.  660. 

(6)  It  is  also  said  in  Bum's  Eccl.  Law^  p.  57, 
**  for  the  letters  testimouial  of  oixliuation  are  no 
part  of  the  ordination,  but  only  taken  afterwards 
for  the  security  of  fhe  person  ordained,"  and 
therefore  the  same  John  de  Athon  {Athon,  16), 
says,  *'  It  is  safe  (not  necessary)  for  the  persons 
ordained  to  have  yti\h  them  the  said  writing  or 
letters  testimonial  of  ordination  under  the  bishop's 
seal,  containing  the  names  of  the  person  ordaining 


Shejphard's  Touchstone,  at  page  52, 
speaks  of  attornments,  surrenders,  par- 
titions, authorities,  commissions,  licenses, 
revocations,  and  the  like,  as  being  made 
by  deed,  or  rather  by  an  instrument 
having  the  forms  and  ceremonies  of  a 
deed.  These  instruments  are  not  deeds, 
but  instruments  sealed  and  delivered  as 
qiiasi  deeds.  Still,  if  quasi  deeds,  that 
would  be  sufficient  to  come  within  this 
statute.  Deeds  may  operate  only  by  way 
of  estoppel,  though  no  interest  has  passed. 
Under  the  Benefices  Resignation  Act 
(33  &  34  Vict.  c.  91),  the  resignation  is 
accomplished  by  what  is  called  there  a 
deed  of  relinquishment.  Under  a  charter 
or  deed  of  feofi&nent  nothing  passes.  The 
livery  of  seisin  has  passed  the  interest, 
and  the  deed  is  only  a  record  of  that  fisMst. 

[Blackburn,  J. — The  charter  of  feoff. 
ment,^r7nai?i^  concesstwn,  within  Spelman's 
definition  of  a  deed.] 

A  power  of  attorney  was  held  to  be  a 
deed  within  2  Geo.  2.  c.  25.  s.  1—The 
Queen  v.  Injon  (6).  The  King  v.  Faunt- 
leroy  (3)  is  to  the  same  effect. 

Goodman,  in  reply,  referred  to  the 
ancient  form  of  a  charter  of  feoffinent  as 
shewing  a  warranty,  and  to  Slater  v. 
SmaXbrooh  (7). 

Bovill,  C.J. — ^The  prisoner  was  indicted 
for  forging,  and  in  other  counts  vdth  ut- 
tering, knowing  to  be  forged,  a  deed,  and 
the  indictment  was  framed  to  bring  the 
case  within  section  20  of  the  24  &  25 
Vict.  c.  98.  That  section  enacts  that, 
"  Whosoever,  with  intent  to  defraud,  shall 
forgo,  or  alter,  or  shall  forge,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to 
be  forged  or  altered,  any  deed,  or  any 
bond,  or  writing  obhgatory,  or  any  as- 
signment at  law,  or  in  equity,  of  any 
such  bond,  or  writing  obligatory,  or  shall 
forge  any  name,  handwriting,  or  signa- 
ture, purporting  to  be  the  name,  hand- 
writing or  signature  of  a  witness,  attest- 
ing the  execution  of  any  deed,  bond,  or 
writing  obligatory,  or  shall  offer,  utter, 
dispose   of,  or  put  off  any   deed,  bond, 

and  of  the  person  ordained,  and  the  taking  of 
such  orders,  and  the  time  and  place  of  ordination 
and  the  like." 

(6)  Bnss.  &  R.  255. 

(7)  1  Lev.  138. 
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or  writing  obligatory,  haying  thereon  any 
each  forged  name,  handwriting,  or  signa- 
ture, knowing  the  same  shall  be  forged, 
shall  be  goihy  of  felony,  and  being  con- 
Ticied  thereof,  shall  be  liable  at  the  dis- 
cretion of  the  Court  to  be  kept  in  penal 
senritude  for  life,  or  for  any  term  not 
less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  and  with  or 
without  solitary  confinement.''  The  ques- 
tion is,  whether  the  document  set  out  in 
the  case  is  a  deed  within  the  meaning  of 
that  statute  ?  In  form,  the  document  is 
a  Letter  of  Orders  issued  by  the  bishop 
under  his  episcopal  seal.  It  is  necessary 
to  see  what  is  tne  nature  and  character 
of  the  document.  The  form  and  manner 
of  ordaining  persons  to  holy  orders  is 
prescribed  by  ^e  Common  Prayer  Book. 
It  must  be  by  the  bishop  in  the  face  of 
the  church,  and  the  ceremony  is  usually 
performed  in  the  cathedral  or  parish 
church.  The  person  so  ordained  becomes 
thereby  a  deacon.  It  is  not  necessary  that 
there  ^ould  be  a  deed  or  any  other  docu- 
ment before  he  can  act  as  a  deacon. 
He  is  a  deacon  on  the  completion  of 
the  ceremony,  and  could  not  formerly 
relinquish  his  sacred  character.  In  early 
times.  Letters  of  Orders  were  issued 
under  the  seal  of  the  bishop,  and  Letters 
of  Orders  or  the  certificate  of  the  bishop 
were  made  necessary  to  giye  a  clerk 
the  benefit  of  clergy,  but  not  necessary 
to  giye  him  the  status  of  deacon.  It  is 
a  formal  declaration  by  the  bishop 
under  his  episcopal  seal  of  his  haying 
been  admitted  into  the  order  of  deacon 
on  the  day  and  time  mentioned  therein. 
Is  ihis  document  a  deed  as  used  in  the 
Act  of  Parliament  ?  Generally  speaking, 
a  deed  has  been  described  as  something 
in  tiie  nature  of  a  contract  under  seal  by 
parties,  but  a  deed  is  not  confined  to  con- 
tracts alone.  A  feo£Eaient  is  a  deed,  a 
deed  may  be  by  gift  or  grant,  or  an  obli- 
gation, or  a  mere  authority,  e,g.  a  power 
of  attorney  as  in  The  Queen  v.  Lyon  (6) 
and  The  King  y.  Fauntleroy  (3) ;  so 
deeds  of  release,  disclaimer,  and  other 
documents  under  seal  and  deliyered  as 
deeds  appear  to  be  deeds.  It  must  be 
treated  as  a  deed  if  it  confers  any  right 
or  passes  any  interest^  or  is  a  confirma- 


tion of  an  act  which  confers  a  right  or 
passes  an  interest.  This  document  does 
not.  This  document  passes  no  interest, 
creates  nothing,  giyes  no  title,  or  autho- 
rity, or  anything,  it  merely  certifies  that 
a  certain  ceremony  has  been  performed. 
No  authoriiy  is  giyen  by  this  document, 
nothing  has  passed  firom  the  bishop. 
Under  those  circumstances,  it  is  in  the 
nature  of  a  mere  declaration  or  certifi- 
cate of  the  person  haying  been  admitted 
into  holy  orders.  The  case  as  to  an  award, 
though  it  may  be  under  the  Stamp  Acts, 
shews  that  an  award  is  not  a  deed  though 
under  seal.  A  will  under  seal  and  de- 
liyered is  not  a  deed ;  warrants  of  magis-. 
trates  under  seal  are  not  deeds.  So  again, 
certificates  of  admission  to  learned  bodies 
or  societies,  as  a  certificate  of  admission 
as  a  physician,  are  merely  certificates  au- 
thenticated in  a  solemn  manner.  A  cer- 
tificate as  to  shares  is  frequently  under 
the  seal  of  the  company,  but  it  is  nothing 
more  than  a  certificate.  It  shocks  one's 
common  sense  to  be  told  that  these  are 
deeds.  The  probate  of  a  will  is  a 
•certificate  of  the  will  haying  been  proyed 
before  the  archbishop,  and  of  the  act  of  ad- 
ministration haying  been  granted  to  per- 
sons mentioned,  but  it  has  neyer  been 
suggested  that  it  is  a  deed. 

Bbamwell,  B.,  concurred. 

Blackburn,  J. — Spelman's  is  the  best 
definition  of  a  deed — yia.,  "  fait  scriptum 
solenne  quo  firmatur  donum,  concessio 
pactum  contractis  et  hujusmodi  (8). 
**A  deed,  bond  or  writing  obligatory" 
within  the  section  of  the  statute  we  are 
considering  means  a  deed  of  the  same  kind 
as  a  bond  or  writing  obligatory.  It 
means  something  passing  an  interest  or 
power.  Afl  to  the  probate  of  a  will,  how- 
eyer,  aa  at  present  adyised,  I  am  disposed 
to  think  that  it  may  be  a  deed,  inasmuch 
as  it  operates  to  pass  property. 

Abohibald,  J.,  and  Hontman,  J.,  con- 
curred. 

Oonviction  quashed. 

Attorneys— Thos.  White  &  Sons,  agents  for  Martin 
Curtler,  Worcester,  for  the  prosecution  ;  Rooko 
&  Son,  for  the  prisoner. 


(8)  Sp^m.  OloBB.  "Factum." 
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[CBOWN  CASE  RESERVED.] 


.} 


THE  QUEEN  V.  NEGUS.* 


JEhtibezzlement — Person  paid  hy  Com- 
mission  to  get  Orders — Nature  of  Employ- 
ment —  Olerh  or  Servant  —  Question  for 
Jury. 

The  prisoner  was  employed  to  solicit 
orders  for  the  prosecutors,  and  was  to  he 
paid  hy  a  commission  on  the  sums  received 
through  his  means.  He  was  at  liberty  to 
apply  for  orders  whenever  he  thought  most 
convenient,  hit  was  not  to  employ  himself 
for  a/ny  other  p&i'sons  than  the  prosecutors. 
The  judge  at  the  trial  directed  the  jury  that 
the  prisoner  was  a  clerk  or  servant  vnthi7i 
the  meaning  0/  24  ^  25  Vict.  c.  96.  s.  68  ;— 
Held,  upon  the  above  facts,  thai  he  was  not 
a  derh  or  servamt  within  the  meaning  of 
24i^25  Vict.  c.  96.  s.  68,  and  therefore  that 
the  direction  was  wrong,  hut  that,  generaUy 
speaking,  whether  a  person  under  such  an 
employment  and  paid  hy  commission  is  a 
clerk  or  servard,  is  a  question  of  fact  for 
the  jury. 

Case  reserved  bj  the  assistant  judge 
of  the  Middlesex  Sessions. 

John  Negas  was  tried'  before  me  on 
the  25th  of  March,  1873,  for  embezzling 
the  sum  of  17Z.,  as  clerk  and  servant  to 
Boape  and  others. 

The  prisoner  was  engaged  by  the  pro- 
secutors to  solicit  orders  for  them,  and  he 
was  to  bo  paid  by  a  conmiission  on  the 
sums  received  tbirough  his  means.  He 
had  no  authority  to  receive  money,  but  if 
any  was  paid  to  him  he  was  forthwith  to 
hand  it  over  to  his  employers.  He  was  at 
liberty  to  apply  for  orders  whenever  he 
thought  most  convenient,  but  was  not  to 
employ  himself  for  any  other  persons  than 
the  prosecutors. 

Contrary  fco  his  duty  he  appHed  for 
payment  of  the  above  sum,  and  having 
received  it  he  applied  it  to  his  own  use, 
and  denied,  when  asked,  that  it  had  been 
paid  to  him. 

The  prisoner's  counsel  contended  that 
he  was  not  a  clerk  or  servant  within  the 
meaning  of  the  statute,  but  I  refused  to 

*  Coram  Bovill,  C.J. ;  Bramwell,  B.';  Blackburn, 
J. ;  Archibald,  J. ;  Honyman,  J. 


stop  the  case,  and  directed  the  jury  to  find 
him  guilty,  subject  to  a  case  to  be  reserved 
for  the  decision  of  this  honourable  Court. 

The  question  for  the  opinion  of  this 
honourable  Court  is,  wbe&er  upon  the 
£Bu;ts  herein  stated  the  prisoner  was  a 
clerk  or  servant,  and  as  such  rightly  con- 
victed of  the  crime  of  embezzlement.  If 
this  honourable  Court  shall  xLecide  this 
question  in  the  affirmative,  the  conviction 
is  to  be  affirmed.  If  on  iie  contrary  the 
conviction  is  to  be  quashed. 

No  counsel  appeared  for  the  prisoner. 

¥.  H.  Lewis,  for  the  prosecution,  cited — 
The  Queen  v.  Bowers  (1),  The  Queen  v. 
Bayley  (2),  The  Queen  y.  TUe  (3),  and 
Hie  Que&n  v.  Turner  (4). 

BoviLL,  C.J. — The  question  put  to  ua 
is  whether  upon  the  facts  the  prisoner 
was  the  servant  of  the  prosecutor.  The 
Judge  directed  the  jury  to  find  the  pri- 
soner guilty,  upon  the  assumption  that  in 
law  he  was  servant  to  the  prosecutor. 
Generally  speaking  I  should  say  that 
whether  a  person  is  clerk  or  servant  is  a 
matter  depending  upon  such  a  variety  of 
circumstances,  that  that  question  should 
be  left  to  the  jury.  The  nature  of  the 
occupation  and  the  sort  of  emplojrment 
are  elements  to  be  considered,  but  we 
have  to  say  upon  this  case,  whether  the 
prisoner  in  point  of  law  on  the  fSetcts  stated, 
was  the  clerk  or  servant  of  the  prosecu- 
tor. We  think  that  that  is  not  suffi- 
ciently made  out.  The  questions  to  be 
considered  are  whether  the  prisoner  was 
bound  to  obey  the  orders  of  his  employers, 
whether  he  was  under  their  control,  and 
had  to  dispose  of  his  time  according  to 
their  employment  and  direction.  Pay- 
"ment  by  salary  is  a  material  circum- 
stance, there  he  would  have  to  give  his 
time  to  his  master,  but  where  he  is  paid 
by  commission,  he  may  or  may  not  have 
to  give  his  time.  The  Qtteen  v.  Tite  (3), 
The  Queen  v.  Bayley  (2),  and  The  Queen 

(1)  35  Law  J.  Rep.  (n.s.)  M.C.  206 ;  8.  c  Law 
Rep.  1  C.C.R.  41. 

(2)  12  Cox  C.C.  66. 

(3)  L.  &  C.  29 ;  30  Law  J.  Rep.  (k.9.)  M.C. 
142. 

(4)  11  Cox  C.C.  56L 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  OP  MAGISTRATES. 


63 


V.  Bowers  (1)  estabKsh  that  position.  It 
is  not  necessaiy  that  the  payment  for  the 
services  should  be  by  salary,  nor  yet  that 
the  whole  time  should  be  at  the  disposal 
of  the  employer,  nor  that  the  employment 
shonld  be  of  a  permanent  nature,  inasmuch 
as  an  occasional  one  will  satisfy  the 
statute,  if  the  employment  was  of  the 
nature  of  clerk  or  servant.  It  is  a  much 
more  convenient  course  that  these  circum- 
stances should  be  left  to  the  jury,  but 
ioasmnch  as  in  this  case  on  the  £Ekcts 
stated  we  bse  asked  a  question  of  law,  we 
say  that  the  conviction  should  be  quashed. 

Bramwbll,  B. — The  conviction  must  be 
quashed,  unless  we  can  see  upon  the  facts 
stated  that  the  prisoner  must  be  the  clerk 
or  servant  of  the  prosecutor.  In  The 
Queen  v.  Bowers  (1),  Erie,  C.J.,  puts  this 
matter  in  the  best  way.  He  says  :  "  The 
cases  have  established  that  a  clerk  or 
servant  must  be  under  the  orders  of  his 
master,  or  employed  to  receive  the  moneys 
of  his  employer,  to  be  within  the  statute, 
but  if  a  man  be  entrusted  to  get  orders 
when  and  where  he  chooses,  and  getting 
the  money  when  and  where  he  chooses, 
he  is  not  a  clerk  or  servant  within  the 
statute."  That  is  good  law,  and  is  ap- 
plicable  here,  and  diews  that  enough  is 
not  stated  on  the  case  to  make  the  pri- 
soner  the  clerk  or  servant  of  the  prose- 
cutors. 

Blackburn,  J. — ^The  test  is,  was  the 
prisoner  under  the  control  and  bound  to 
obey  his  master,  if  he  was  bound  to  bestow 
his  whole  time  upon  his  master  that  would 
be  strong  evidence,  but  it  is  not  essential. 
It  may  be  that  if  the  whole  facts  con- 
nected  with  the  employment  were  set  out 
in  evidence,  the  jury  might  have  found  that 
he  was  servant,  but  they  were  not  asked 
the  question,  but  directed  as  a  matter  of 
law  that  he  was.     That  was  not  right. 

Abghibald,  J.,  and  Honyman,  J.,  con- 
curred. 


Attoraeys— Allen  &  Sod,  for  the  piosecution. 


[CROWN  CASE  RESERVED.] 

1873.     1 
Anril  26  f    '^^^  Q^en  v,  satchwell.* 

Arson — Stack  of  Straw — Straw  on  Lory 
in  the  course  of  Oon/ueyance  to  Market — 24 
&  25  Vict,  c.  97.  s.  17. 

By  24^  25  Vict,  c,  97.  s.  17,  "  Whosoever 
shall  wiiawfuUy  and  maliciously  set  fire 
to  any  stack  of  com^  grain^  pulse,  tares, 
hay,  straw,  haulm,  stubble,  or  of  any  cvlti- 
vaied  vegetable  produce,  or  of  furze,  gorse, 
heath.  Sec,  or  to  any  stack  of  wood,  shall  be 
guilty  of  felowy,^^  A  quantity  of  straw, 
packed  on  a  lory,  in  course  of  transmission 
to  market,  and  left  for  the  night  in  the  yard 
of  an  inn,  is  not  a  stack  of  straw  within  the 
meaning  of  the  above  section,  and  the  setting 
fire  thereto  wilfully  and  maliciously  was 
^wt  felony. 

Case  reserved  by  Blackburn,  J. 

At  the  last  Summer  Assizes  for  War- 
wick the  prisoner  was  tried  before  me 
for  wilftilly  and  maliciously  setting  fire 
to  a  stack  of  straw  the  goods  of  William 
Alsop. 

There  was  a  second  count  for  a  pre- 
vious conviction. 

It  was  proved  that  the  prisoner  did 
wilfully  and  maliciously  set  fire  to  a 
quantity  of  straw  amounting  to  22  cwt., 
which  was  packed  in  a  lory. 

The  straw  had  been  placed  on  the  lory 
to  convey  it  to  market,  and  brought  six 
or  seven  miles  on  the  way.  The  horses 
had  been  removed  and  the  lory  with  the 
straw  on  it  left  for  the  night  in  the  yard 
of  an  inn  ready  to  be  taken  to  market 
next  morning. 

I  inclined  to  think  that  the  straw  being 
packed  on  a  lory,  was  not  a  stack  within 
the  meaning  of  24  &  25  Vict.  c.  97.  s.  17, 
and  consequently  that  the  setting  fire  to 
it  was  not  a  felony ;  but  the  case  being 
clear  in  fact,  1  directed  a  verdict  of 
guilty  and  sentenced  the  prisoner  to 
seven  years  penal  servitude,  reserving  the 
point : 

Whether  the  setting  fire  to  the  straw 
was  a  felony. 

No  counsel  appeared. 

*  Coram  Bovill,  C.J. ;  Bramwell,  B. ;  Black- 
burn, J.  i  Azohibald,  J. ;  and  Honyman,  J. 
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BoviLL,  C.J.  —  A  quantity  of  straw 
which  is  not  stated  either  to  have  been 
a  stack,  or  taken  firom  a  stack,  or  going  to 
a  stack,  but  which  is  merely  stated  to 
have  been  packed  on  a  lory  and  left  for 
the  night  in  the  yard  of  an  inn,  was  set 
fire  to  wilfully  and  maliciously,  but  under 
those  circumstances  it  seems  to  me  that 
such  straw  was  not  a  stack  within  the 
meaning  of  the  statute,  and  it  was  not  a 
felony  so  to  set  fire  to  it.  The  Queen  v. 
Arts  (1),  is  in  confirmation  of  this  view. 

The  other  Judges  concurred. 

Oonviction  quashed. 


Attomeye — None  ooncemed. 


[CROWN  CASE  RESERVED.] 

1873.    1 
jj^     g      V         THE   QUEEN  V.   CULLUM.* 

Embezzlement — Capiain  of  a  Barge — 
Money  received  contrary  to  erpress  Orders 
of  Master — Money  received  neither  for  nor 
in  the  name  of  or  on  a^ccount  of  Master — 
24  &  25  Vict.  c.  96.  s,  68. 

Embezzlement  of  nuyney  by  a  servant 
under  24  ^  25  Vict.  c.  96.  s.  68  must  be  in 
respect  of  money  delivered  to  or  received^  or 
taken  into  possession  by  the  servant  for  or  in 
the  name  of  or  on  the  account  of  his  master. 

Where  a  servant,  whose  duty  was  to  take  a 
barge  belonging  to  his  master  with  cargo  from 
A.toB.  and  receive  back  such  return  cargo, 
and  from  such  persons  as  his  master  should 
direct,  and  such  only,  contrary  to  the  express 
orders  of  his  master,  which  were  to  return 
empty  from  B.  to  0.  part  of  the  return 
voyage  to  A.,  took  nevertheless  a  return 
cargo  from  B.toO.,  and  received  the  freight 
from  the  owner  of  the  cargo  (who  knew  only 
the  prisoner  in  the  transaction),  and  did  not 
account  to  his  master  for  the  freight  and 
denied  having  carried  such  return  cargo, 
— ^Held,  that  the  money  was  not  received 

(1)  6  Car.  &;  P.  348. 

•  Coram  Bovill,  C.J.;  Bramwell,  B.;  Black- 
bom,  J. ;  Azohibald,  J. ;  and  Honyman,  J. 


by  him  for  or  in  the  name  of  or  on  the  ac^ 
count  of  his  master,  and  that  he  was  not 
guilty  of  embezzlement. 

Case  reserved  by  the  Chairman  of  the 
West  Kent  Quarter  Sessions. 

Samual  Cnllum  was  indicted,  as  servant 
to  George  Smeed,  for  stealing  two  pounds 
the  property  of  his  master,  G^rge  Smeed. 

The  evidence  shewed  that  the  prisoner 
was  employed  by  Mr.  Smeed,  of  Sitting- 
bourne,  Kent,  as  captain  of  one  of  li&. 
Smeed's  barges. 

The  prisoner's  duty  was  to  take  the 
barge  with  the  cargo  to  London,  and  to  re- 
ceive back  such  retumcargo  and  from  such 
persons  as  his  master  should  direct.  The 
prisoner  had  no  authority  to  select  a  re- 
turn cargo  or  take  any  other  cargoes  but 
those  appointed  for  him.  The  prisoner 
was  entitled  by  way  of  remuneration  for 
his  services  to  half  the  earnings  of  the 
barge,  after  deducting  half  his  sailing  ez-. 
penses.  Mr.  Smeed  paid  the  other  half  of 
such  expenses.  The  prisoner's  whole  time 
was  in  Mr.  Smeed's  service.  It  was  the 
duty  of  the  prisoner  to  account  to  Mr. 
Smeed's  manager  on  his  return  home  to 
Sittingboume  after  every  vcyage.  In  Oc- 
tober last  by  direction  of  ^.  Smeed  the 
prisoner  took  a  load  of  bricks  to  London. 
In  London  he  met  Mr.  Smeed  and  asked 
if  he  should  not  on  his  return  take  a  load 
of  manure  down  to  Mr.  Pye  of  Cuxton. 
Mr.  Smeed  expressly  forbade  his  taking 
the  manure  to  Mr.  Pye,  and  directed  him 
to  return  with  his  barge  empty  to  Bur- 
ham  and  thence  take  a  cargo  of  mud  to 
another  place,  Murston.  Groing  horn, 
London  to  Burham  he  would  pass  Cuxton. 

Notwithstanding  this  prohibition,  the 
prisoner  took  a  barge  load  of  manure 
from  London  down  to  Mr.  Pye,  at  Cuxton, 
and  received  from  Mr.  Pye's  men  41.  as 
the  freight.  It  was  not  proved  that  he  pro- 
fessed to  carry  the  manure  or  to  receive 
the  freight  for  his  master.  The  servant 
who  paid  the  41.  said,  that  he  paid  it  to 
the  prisoner  for  the  carriage  of  the 
manure,  but  that  he  did  not  know  for 
whom.  Early  in  December,  the  prisoner 
returned  home  to  Sittingboume,  and 
piofessed  to  give  an  account  of  his  voy- 
age to  Mr.  Smeed's  manaeer.  The  pri- 
soner stated  that  he  had  te^en  the  bndai 
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to  London  and  returned  empty  to  Barham 
as  directed  by  Mr.  Smeed,  and  that  there 
he  had  loaded  with  mud  for  Morston. 

In  answer  to  the  manager's  enquiries, 
the  prisoner  stated  that  he  hsMi  not 
brought  back  any  manure  in  the  barge 
firom  London,  and  he  never  accounted  for 
the  4Z.  received  from  Mr.  Pye  for  the 
freight  for  the  manure. 

The  jury  found  the  prisoner  not  guilty 
of  larceny,  but  guilty  as  servant  to  Mr. 
Smeed  of  embezzling  21, 

It  appearing  to  the  justices  doubtful, 
whether,  the  prisoner  having  taken  the 
cargo  of  manure  without  the  authority 
and  contrary  to  the  expressed  direction 
of  his  master  could  be  said  to  have  re- 
ceived the  4Z.  for  his  master,  or  by  virtue 
of  his  employment,  and  it  not  being  shewn 
that  he  professed  to  receive  it  for  or  on 
account  of  his  master,  the  justices  request 
the  opinion  of  the  Court  for  Crown  Cases 
Beserved  upon  the  question,  viz. — 

Whether,  on  the  above-mentioned  state 
of  facts,  the  prisoner  could  properly  be 
convicted  of  embezzlement. 

No  counsel  appeared  for  the  prisoner. 

E,  T.  Smith  (MorUm  Smith  with  him), 
for  the  prosecution. — It  is  no  longer  neces- 
sary to  constitute  embezzlement  that  the 
money  should  be  received  by  the  servant 
by  virtue  of  his  employment — 24  &  25 
Vict.  c.  96.  s.  68.  In  The  King  v. 
Snowley  (1)  it  was  held  not  to  be  em- 
bezzlement when  a  servant  employed  to 
lead  a  stallion  for  the  use  of  which  he 
was  to  charge  80«.  and  not  to  take  less 
than  20^.  took  6«.  and  did  not  account  for 
it,  but  that  was  under  the  repealed  statute 
which  required  the  receipt  to  be  by  virtue 
of  his  employment.  TIte  Queen  v.  Harris 
(2)  is  distmguishable  on  the  same  grounds 
as  The  King  v.  Siwwley  (1),  viz.  that  it 
turned  upon  the  money  not  being  received 
by  virtue  of  his  employment.  In  Russell 
on  Crimes,  vol.  ii.  453,  n  (i),  Mr.  Greaves 
says  that  in  the  committee  of  the  Lords 
on  Criminal  Bills  of  1860,  all  the  law 
lords  disapproved  of  The  Queen  v.  Harris 
(2)  and  The  King  v.  Snowley  (1),  and 

(1)  4  C.  &  P.  390. 

(2)  Bean.  C.C.  344« 
Nsw  Sbbibs,  42.>-]liAO.  Cas. 


agreed  to  prevent  such  a  failure  of  justice 
.  in  future  by  altering  tUe  clause  as  it  now 
sttmds. 

[Blackburn,  J. — Still  it  must  become 
the  master's  money  when  he  receives  it.] 

In  The  Queen  v.  Tlwrpe  (3)  a  conviction 
for  embezzlement  was  afiirmed  where  the 
prisoner  was  a  servant  of  one  Hardy,  an 
agent  for  the  Great  Western  Company, 
though  he  received  the  money  in  the 
name  of  the  Great  Western  Company. 

[Blackburn,  J. — But  the  receipt  there 
was  on  account  of  hi^  master,  though  in 
the  name  of  lihe  company.  The  receipt, 
however,  must  be  either  for,  or  in  the 
name  of,  or  on  the  account  of  his  master, 
how  is  that  satisfied  in  the  present  case  ?] 

There  is  certainly  a  note  to  this  section 
in  the  Criminal  Consolidation  Statutes  by 
Davis,  where  it  is  said,  "  The  words  *  by 
virtue  of  such  employment  *  occurred  in 
the  repealed  statute,  7  &  8  Geo.  4.  c.  29. 
s.  47,  and  the  embezzlement  of  money  by 
a  servant  not  authorised  to  receive  the 
money  was  not  within  the  statute.  See 
the  cases  on  this  point  collected  in  Arch* 
hold's  Cr.  PI,  14  edit.  pp.  382,  383.  The 
omission  avoids  this  technical  distinction ; 
still  it  must  be  the  master's  money  when  it 
is  received  by  the  servant,  and  not  money 
wrongfully  received  by  the  servant  by 
means  of  false  pretences  or  otherwise." 

[Blackburn,  J. — I  quite  agree  with 
that,  the  money  when  received  must  be 
the  master's  money.] 

Then  the  relationship  of  master  and 
servant  existed  in  the  present  case.  In 
The  Queen  v.  Hartley  (4),  where  the  owner 
of  a  colliery  employed  the  prisoner  as 
captain  of  one  of  his  barges  to  carry  out 
and  sell  coal,  and  paid  him  for  his  labour 
by  allowing  him  two-thirds  of  the  price 
for  which  he  sold  the  coals  after  deducting 
the  price  charged  at  the  colliery,  the 
prisoner  was  held  to  be  a  servant  and 
liable  to  be  convicted  of  embezzlement. 

Bovill,  C.J. — Under  the  statutes  re* 
lating  to  embezzlement  prior  to  the 
24  &  25  Vict.  c.  96.  s.  68,  the  receipt 

(3)  Dears.  &  B.  562 ;  b.  c.  27  Law  J.  Bep.  (ir.s.) 
M.O.  264. 

(4)  Buss.  &  B.  C.C.  139. 
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of  the  money  by  the  Bervant  must  have 
been  "by  virtne  of  his  employment.*' 
This  led  to  great  difficulties.  The  King 
V.  Snowley  (1)  and  The  Queen  v.  Harris 
(2)  are  two  instances.  In  the  present 
Act  those  words  are  left  out,  and  it  is  now 
sufficient  if  the  receipt  was  for,  or  in  the 
name  of^  or  on  account  of  the  master. 
In  this  case  the  prisoner,  contrary  to  his 
master's  orders,  used  the  barge  for  his 
own  purposes.  He  did  not  profess  to 
carry  the  manure  for  his  master.  The 
servant  who  paid  the  freight  said  he  paid 
it,  he  did  not  know  for  whom.  It  is  more 
consistent  with  the  facts  of  this  case,  that 
the  prisoner  was  misusing  his  master's 
property  for  his  own  purposes,  and  not 
for,  or  in  the  name  of,  or  on  account  of 
his  master ;  therefore,  I  think,  he  was  not 
within  the  terms  of  the  section,  and  the 
conviction  must  be  quashed. 

Bbamwell,  B. — We  ought  to  look  at 
the  substance  of  the  matter.  It  is  just 
as  if  the  prisoner  had,  contrary  to  his 
master's  orders,  on  the  occasion  of  a  boat 
race  stopped  his  barge  on  the  river  in  the 
course  of  the  race  and  received  a  number 
of  persons  on  board  to  view  the  race  and 
charged  them  so  much  a  head,  and  kept 
the  money  for  himself.  There  would  be 
nothing  aishonest  akin  to  larceny  about 
that,  though  he  was  wrong  in  disobeying 
orders.  He  would  not  receive  the  money 
for,  or  in  the  name  of,  or  on  account  of 
Ids  master.  Indeed,  I  doubt,  looking  at 
the  substance  of  the  thing,  even  if  in  the 
case  I  have  put,  the  man  had  used  his 
master's  name,  it  would  have  been  em- 
bezzlement within  the  statute.  Suppose 
the  owner  of  a  horse  and  cart  has  a  ser- 
vant who  has  also  a  horse  and  cart  of  his 
own,  and  the  servant  used  his  own  and 
received  the  hire,  saying  that  it  was  his 
master's,  and  thereupon  received  a  higher 
payment  than  he  would  have  got  for  his 
own,  would  the  servant  in  such  a  case  be 
within  the  Act  ?  I  think  extensive  ex- 
pressions have  been  used  in  the  present 
Act  likely  to  create  fixture  difficulties. 

BULOKBURN,  J. — I  think  this  conviction 
^^aimot  be  supported.  The  stealing  of 
property   required   at  Common   Law  a 


taking,  and  it  was  held  on  the  narrow 
distinction  of  the  Common  Law  that 
the  felonious  taking  could  only  exist,  in 
the  case  of  master  and  servant,  where 
the  possession  of  the  servant  was  in 
law  that  of  the  master,  as  where  the 
master  entrusted  the  servant  with  the 
goods  before  he  converted  them.  Then 
the  Legislature  makes  him  who  embezzles 
guilty  of  stealing,  though  the  property 
only  comes  into  the  master's  possession 
by  the  hands  of  the  servant,  that  is  to 
say,  if  it  be  his  master's  property,  though 
the  money,  chattels,  &c.,  were  not  re- 
ceived otherwise  than  by  the  clerk's  or 
servant's  possession.  In  either  case  the 
servant  does  not  steal  it  unless  it  be  the 
master's  property ;  therefore,  I  think,  the 
proposition  of  law  laid  down  and  quot^ed 
in  Davis's  edition  of  the  consolidated 
statutes  is  correct,  when  he  says  it  must 
still  be  the  master's  property.  The  es- 
sence of  the  matter  is,  that  the  property 
should  be  the  master's.  Hero  the  servant 
had  no  authority  to  carry  anything  but 
what  was  ordered  by  his  master,  and  was 
expressly  forbidden  to  use  the  barge  in  the 
way  he  did.  How  can  the  money  which 
he  received  for  such  use  be  said  to  be  re- 
ceived for  his  master  ?  If  the  owner  of 
the  manure  carried,  had  not  paid  the 
money,  could  the  master  have  sued  him 
for  the  hire?  There  was  no  contract. 
On  these  grounds,  I  think  the  case  is  no£ 
within  the  statute. 

Archibald,  J. — ^The  only  doubt  I  had 
was,  whether  the  money  having  been 
^ined  by  his  use  of  the  master's  barge, 
it  might  not  be  said  that  the  master  had 
a  right  to  the  money.  I  think,  however, 
that  when  the  manure  was  carried,  as  in 
this  case,  there  is  no  implied  contract 
with  the  owner  of  the  barge.  The  con- 
tract, if  any,  is  with  the  servant. 

HoNTMAN,  J.,  concurred. 

Conviction  quashed. 


Attorneys — Tossell  &  Son,  Faversham,  for  the 
prosecution. 
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[IN  THE  COURT  OF  COldMON  PLEAS.] 
(In  the  Second  Division  of  the  CouH.) 

1873.      1  THE  VESTRY   OP  BERMONDSEY  V. 

May  5.   /  johnson.* 

Metropolis  Local  Management  Amend- 
ment Act  (26  ^  26  Vict  c.  102)  8$.  75-107 
— Building  erected  beyond  Qeneral  Line — 
LimUaiion  of  Time  for  Complaint — Penalty 
or  Forfeiture, 

The  limiiatum  clause^  section  107  of  25 
^  26  Vid,  c,  102,  imposing  a  limit  of  six 
months  for  making  a  complaint  for  the 
payment  of  any  penalty  or  forfeiture  for  an 
offence  against  that  Act^  does  not  apply  to  a 
complaint  for  the  erection  of  a  building  be- 
yond  the  general  line  of  buildings  of  a 
street  without  the  consent  of  the  Metropolitan 
Board  of  WorTcs,  contrary  to  the  75th  sec- 
tion  of  the  Act,  which  provides  the  means 
of  obtaining  an  order  for  the  demolition  of 
such  buildings, 

Brutton  v.  The  Vestry  of  8t,  George^ 
Hanover  Square  (41  Law  J.  Rep.  (n.s.) 
Chanc.  134)  upon  this  point  dissented  from, 

Cass  stated  by  a  Metropolitan  Stipen- 
diary Magistrate,  under  20  &  21  Vict.  c. 
43. 

A  summons  was  issued  under  the  Me- 
tropolis Management  Amendment  Act  (25 
&  26  Vict.  c.  102.  s.  75),  charging  that 
the  defendant  did  unlawftilly  erect  a  cer- 
tain building  beyond  the  general  line  of 
buildings  in  a  street  called  Market  Place, 
in  Bermondsey,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of 
Works.  The  date  of  the  complaint  and 
summons  was  August  29,  1872.  The 
building  was  proved  to  have  been  erected 
in  January,  lo71,  and  there  was  no  evi- 
dence of  its  coming  formally  to  the  know- 
ledge of  the  vestry  till  towards  the  end 
of  December,  1871.  In  January,  1872, 
the  vestry  applied  to  the  superintending 
architect  of  the  Metropolitan  Board  of 
Works  to  decide  the  general  line  of  build- 
ings, but  did  not  obtain  his  decision  till 
the  26th  of  June,  1872.  I  was  of 
opinion,  that  the  general  line  so  de- 
cided by  the  superintending  architect 
was  the  general  lino  of  bmlding  in  the 

*  Ck>rain  Keating,  J. ;  and  Honjmao,  J. 


street  in  quesijou,  that  the  building 
erected  by  the  defendant  was  a  building 
within  the  meaning  of  the  Act,  and  had 
been  erected  beyond  such  general  line. 
But  it  was  contended  on  behalf  of  the  de- 
fendant that  the  building  having  been 
erected  so  far  back  as  January,  1871,  and 
having  been  "  discovered,"  if  not  before, 
at  least  as  far  back  as  December,  in  the 
same  year  more  than  the  six  months  had 
elapsed  within  which  complaint  respecting 
such  offence  must  be  made  under  section 
107  of  the  same  Act,  in  order  to  make 
offending  parties  liable  to  a  penalty  op 
forfeiture  by  order  of  a  justice. 

By  the  vestry,  on  the  other  hand,  it  was 
contended  that  the  offence  was  not  com- 
pleted until  the  general  line  of  buildings 
had  been  established  by  the  decision  of  the 
superintending  architect,  that  the  com- 
plaint therefore  ^as  made  in  time,  and 
that  there  ought  to  be  a  conviction.  I  de- 
cided, much  guided  in  my  opinion  by  the 
case  of  Brutton  v.  The  Vestry  of  the  Parish 
of  8t,  Oeorge^  Hanover  Square  (1),  that 
lapse  of  time  had  taken  away  the  right  of 
the  vestry  or  of  the  justice  to  demolish  or 
interfere  with  the  building  forming  the 
subject  of  the  complaint,  and  I  accor&igly 
dismissed  the  summons.  I  request  the 
opinion  of  the  Court,  whether  in  point  of 
law,  having  regard  to  all  the  circum- 
stances of  the  case,  my  decision  was 
right,  or  whether  I  had  jurisdiction  to 
hear  and  determine  the  case  on  its  merits. 
Should  the  latter  be  the  opinion  of  the 
Court,  1  request  ihsA,  the  case  be  remitted 
to  me  for  rehearing. 

A  copy  of  the  summons  and  of  the 
superintending  architect's  certificate  ac- 
companied the  case. 

WiUs  (Edmund  Thomas  with  him),  for 
the  appellants.  —  The  objection  to  the 
magistrate's  jurisdiction  was,  that  the 
complaint  was  out  of  time  inasmuch  as 
it  was  laid  more  than  six  months  after 
the  building  was  erected,  or  after  the 
knowledge  of  the  erection  was  brought 
to  the  vestry,  and  that  the  107th  sec- 
tion of  the  25  &  26  Vict.  o.  102, 
limited  the    time  for  bringing  such    a 

(1)  41  Law  J.  Hep.  (n.8.)  Chanc  134. 
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complaint  to  six  months.  That  section, 
however,  is  only  applicable  where  a  person 
is  liable  to  the  payment  of  a  penalty  or 
forfeiture  for  any  offence  against  the  Act, 
but  the  75th  section,  which  has  reference 
to  the  proceedings  to  be  taken  in  case  of 
the  erection  of  a  building  under  circum- 
stances similar  to  the  present  case,  pro- 
vides for  the  obtaining  an  order  for  the 
demolition  of  the  building,  not  for  the 
payment  of  any  penalty  or  forfeiture. 
The  75th  section  is  in  lieu  of  the  repealed 
section  of  the  previous  Act  (18  &  19  Vict. 
o.  120).  To  call  it  a  forfeiture  would 
be  to  strain  the  words.  He  also  referred 
to  sections  102, 104, 105. 

No  counsel  appeared  for  the  respon- 
dent. 

,  Keating,  J. — I  come  to  the  conclusion, 
although  I  confess  with  great  reluctance, 
that  section  107,  the  limitation  clause  of 
the  25  &  26  Vict.  c.  102,  which  imposes  a 
limitation  as  to  the  proceedings  for  the 
payment  of  any  penalty  or  forfeiture  under 
that  Act  unless  the  complaint  respecting 
an  offence  shall  have  been  made  within 
six  months  after  the  commission  or 
discovery  of  such  offence,  does  not  apply 
to  the  present  case.  I  cannot  help  see- 
ing that  this  conclusion  may  be  produc- 
tive of  a  very  considerable  amount  of  op- 
pression by  not  imposing  any  limit  of 
time  within  which  the  authorities  may  pro- 
ceed to  pull  down  the  erection  alleged  to 
be  out  of  the  general  line  of  buildings, 
but  the  simple  answer  to  that  argument  is 
that  the  legislature  has  willed  it,  and  we 
have  nothing  to  do  but  to  carry  out  the 
enactment.  Now  the  75th  section  treats 
the  offence  here — ^if  offence  it  canbe  called, 
for  it  is  more  in  the  nature  of  preliminary 
procedure^and  it  recites  that  by  a  prior 
Act  of  Parliament,  18  &  19  Vict.  c.  120. 
B.  143,  a  power  was  given  to  the  authori- 
ties when  the  building  was  erected  out  of 
the  line  of  the  street  to  go  and  pull  it 
down,  without  any  limitation  as  to  time  ; 
therefore  inasmuch  as  the  legislature 
seems  to  have  thought  that  that  power 
was  too  arbitrary,  then  it  seems  to  have 
enacted  the  75th  section  in  lieu  thereof 
which  provides  that  where  a  party  with- 
out  the  consent  in  writing  of  the  Metro- 


politan Board  of  Works,  erects  a  building 
out  of  the  general  line  of  buildings  in 
the  street  it  is  competent  for  the  vestry 
or  district  board  of  worics  to  summon 
him  before  a  magistrate  in  order  that 
the  magistrate  should  determine  whether 
they  are  to  proceed  to  the  demolition 
themselves  of  the  premises  in  question  or 
rather  to  obtain  an  order  that  the  party 
complained  of  shall  himself  demolish  the 
erection  complained  of,  and  in  de&ult  the 
authorities  shall  be  empowered  to  do  so. 

Accordingly  in  the  present  case  the 
proceeding  is  taken  under  that  section, 
and  a  summons  was  taken  out,  which 
summons  was  *^  for  that  you  have  without 
the  consent  in  writing  of  the  Metropolitan 
Board  of  Works  imlawfully  erected  a 
certain  penthouse,  shed  or  addition  to 
the  house  or  shop  at  No.  4,  Market  Place, 
Blue  Anchor  Boad,  in  the  parish  of  St. 
Mary,  Bermondsey,  in  the  said  county  of 
Surrey,  and  within  the  said  district,  and 
such  penthouse,  shed  or  addition  to  such 
house  or  shop,  being  a  building,  structure 
or  erection  beyond  the  general  line  of 
building  on  the  northern  side  of  Blue 
Anchor  road  aforesaid,  contrary  to  the 
provisions  of  the  Metropolis  Management 
Act,  1855."  That  came  on  to  be  heard 
before  the  magistrate,  and  he  was  of 
opinion,  ffrst,  that  the  107th  clause  of 
the  Act  of  Parliament  applied  to  this  case, 
upon  ithe  authority  of  an  opinion  ex- 
pressed by  a  very  learned  judge  in  the 
Court  of  Chancery  to  that  effect. 

The  107th  clause  is  "  that  no  person 
shall  be  liablo  for  the  payment  o£  any 
penalty  or  forfeiture  under  the  recited 
Acts,  or  this  Act,  or  any  bye-law  made 
by  virtue  thereof,  for  any  offence  made 
cognizable  before  a  justice,  unless  the 
complaint  respecting  such  offence  have 
been  made  before  such  justice  within  six 
months  next  after  the  commission  or  dis- 
covery of  such  offence."  Now  thema^s- 
trate  decided  that  this  was  a  proceedmg 
in  which  it  was  sought  to  make  the  person 
liable  for  the  pa3anent  of  a  penalty  or 
forfeiture.  1  am  at  a  loss  to  see  how  this 
proceeding  under  the  75th  section  can 
come  wimin  the  words  of  the  107th 
section.  The  magistrate,  properlv  as  it 
seems  to  me,  defeired  to  the  opimon  ex- 
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pressed  by  the  Vice- Chancellor,  and  dis- 
miflsed  the  sammons.  I  need  not  say 
that  this  Court  haa  every  disposition  to 
give  due  weight  to  an  opinion  expressed 
by  one  of  those  very  learned  judges  who 
preside  in  the  Court  of  Chancery. 

The  case  which  has  been  referred  to 
was    a   case    certainly    similar    to   the 
present.     The   order  was  obtained,  and 
the  bill  was  filed  for  the  purpose  of  re- 
straining   them    from    proceeding.      In 
that  case  they  had    proceeded   against 
the  builder  and  not  against  the  owner, 
and     the    case    came      on    for    argu- 
ment   before    Vice- Chancellor    Malins, 
and  the  points  raised  seem  to  have  been, 
first,  that  there  was  no  limit  imposed  by 
the  107th    section,   because  'it   did  not 
apply  to  the  case ;  and  secondly,  that  the 
proceeding  was  wrong,   because  it  was 
taken  against  the  builder  instead  of  against 
the  owner ;  and  it  was  further  contended, 
that  even   if  the  section  imposing  the 
limit  of  time  did  apply,  yet  the  limitation 
should  run  from  the  time  when  the  know- 
ledge of  the  offence  came  to  the  cogniz- 
ance of  the  authorities  and  not  from  the 
time  when  the  line  of  building  was  deter- 
mined.    On  those  three  points  the  Vice- 
Chancellor  expressed  an  opinion  in  favour 
of  the  plaintiflf  in  the  suit.    But  I  find  that 
although  undoubtedly  it  was  brought  to  the 
attention  of  the  learned  Vice- Chancellor, 
that  he  took  no  notice  of  the  argument 
as     to     the    want    of    limitation,    but 
assumed  that  the  section  applied.     But 
it  is  observable,   that  to  a  certain  ex- 
tent this  opinion   is  extra-judicial,    be- 
cause, before    the   learned  judge    came 
to  that  part  of  his  decision,  he  had  in 
truth  already  decided  the  case,  because 
he  says,  '*  First  of  all,  therefore,  I  decide 
Uiat  the  summons  upon  Mr.  Budkin  the 
builder  was  a  mere  nullity  going  against 
the  wrong  man,  because  he  was  no  longer 
the  builder  engaged  in  the  erection  of  the 
building."      Therefore  he  decided  that 
the  foundation  of  the  whole  proceeding 
was  an  absolute  nullity,  and  consequentiy 
there  was  an  end  to  the  plaintiffs'  case  on 
those  proceedings.     He  then  goes  on, 
undoubtedly  assuming  as  it  were   that 
the  107th  section  applies  to  the  case,  and 
goes  on  to  decide,  that  the  time  ran  from 


the  discovery  of  the  building  being  out 
of  the  line.  It  is  not,  therefore,  an  ex- 
pression of  opinion  by  the  learned  Judge 
upon  the  point  raised,  but  was  assuming 
the  case  to  be  within  the  107th  section  for 
the  purpose  of  deciding  the  other  point. 
In  that  way,  in  differing  from  the  impres- 
sion of  the  Vice-chancellor,  we  do  not 
mean  to  overrule  a  decision  of  that  learned 
Judge.  Had  we  deemed  it  to  be  a  deci- 
sion upon  the  point  raised,  we  should 
have  iiiought  ourselves  bound  by  that 
decision,  as  being  the  decision  of  a  Court 
of  what  may  be  termed  co-ordinate  juris- 
diction with  ourselves ;  but  as  we  think 
it  was  rather  assumed  argumentatively 
than  decided,  we  do  not  feel  so  bound. 
I  should  not  have  been  at  all  dissatisfied 
if  I  could  have  found  words  to  bring  this 
case  within  the  107th  section,  but  I  think 
I  cannot,  and  the  case  must  go  back  to 
be  heard  upon  its  merits. 

It  is  not  satisfactory  to  the  Court  to 
be  placed  in  the  position  of  having  t6  de- 
cide the  case  on  hearing  only  one  side, 
but  I  believe  Mr.  Wills  has  brought  be- 
fore the  Court,  with  his  accustomed  can- 
dour, all  the  authorities ;  and  that  if  he 
had  found  anything  militating  against 
the  argument  he  addressed  to  us,  he 
would  not  have  £uled  to  bring  that  also 
before  us. 

HoNYMAK,  J. — I  entirely  agree  with  the 
conclusion  at  which  my  brother  Keating 
has  arrived,  and  also  with  him  in  the 
reluctance  with  which  it  has  been  come 
to :  first  of  all,  because  it  seems  to  me 
(not  imputing  anything  at  all  to  this  vestry 
in  particular),  that  the  construction  that 
we  feel  constrained  to  put  on  this  Act  may 
be  the  means  of  working  some  hardness 
and  injustice  on  parties ;  and  also  I  regret 
that  Mr.  Johnson,  who  obtained  the  de- 
cision of  the  magistrate  in  his  favour,  did 
not  think  it  worth  his  while  to  instaruct 
counsel  to  argue  in  support  of  that  de- 
cision. The  Metropolis  Local  Manage- 
ment Act,  1855,  section  143,  enabled  the 
vestry  to  pull  down  mero  motu  any  build- 
ing erected  contrary  to  the  provisions  of 
that  statute.  That  proceeding  cannot  be 
said  to  be  a  penalty  or  forfeiture.  Then 
section  233  of  that  Act,  which  imposed 
the  limitation    says — "No  person  shall 
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be  liable  to  the  payment  of  any  penalty 
or  forfeiture  under  this  Act,  or  any  bye- 
law  made  by  yirtue  thereof,  for  any 
offence  made  cognisable  before  a  justice, 
unless  the  complaint  respecting  such 
offence  has  been  made  before  such  justices 
within  three  months."  That  clearly  could 
not  apply  to  the  right  which  they  had 
under  that  Act  to  pull  it  down  them- 
selves. Then  the  legislature  thought  fit 
to  amend  that  Act  by  passing  25  &  26 
Vict.  c.  102,  which  embraces  this  section 
75,  under  which  Act  instead  of  pulling 
down  themselves  they  are  bound  to  go 
before  a  magistrate  and  get  an  oi*der  for 
the  demolition,  and  so  far  it  alters  section 
233  of  the  former  Act. 

Case  remitted. 


Attorneys — Wilkinson  &  Drew,  for  the  appellant. 


[IN  THE  COURT  OF  COMMON  PLEAS.] 

""the    LONDON,    CHATHAM  AND 
DOVBB    RAILWAY    COMPAKY 

(appellants)  v,  the  board 

1873.  of  works  for  the  wands- 

Jan.  16,  l?.^      worth     district,    being 

Feb.  24  the   surveyor    of    the 

highways  in  the  parish 

of       CliAPHAM       (respofi' 

detUs). 

Railways  Claiises  Consolidation  Act,  1845, 
s,  65 — Variation  by  Special  Act — Bevival 
of  General  Act, 

The  special  Act  of  a  railway  company 
(with  which  was' incorporated  the  EaUway 
CtoAues  Consolidation  Act,  184^,  so  far  as 
it  icas  not  expressly  varied  oi*  excepted) 
provided  that  if  after  notice  the  company 
did  notf  witli  reasonable  expedition,  repair 
a  bridge  over  a  turnpike  road  to  the  satis^ 
faction  of  the  surveyor  of  the  trustees 
thereof  the  latter  might  repair  and  recover 
the  costs;  the  Turnpike  Act,  however,  was 
suffered  to  expire  : — Held,  that  though  the 
Railways  Clauses  Consolidation  Act,  1845, 
8.  65,  was  expressly  varied  by  the  Special 


Act,  yet  it  revived  on  the  cessation  of  the 
turnpike  trust,  and  an  order  to  repair  the 
bridge  might  be  made  under  it. 

This  was  a  case  stated  for  the  opinion  of 
the  Court  by  one  of  the  Metropolitan 
police  magistrates. 

CASE. 

1.  Upon  the  hearing,  on  the  23rd  day 
of  February,  1872,  of  a  certain  complaint 
preferred  by  the  respondents  i^ainst  the 
appellants  under  section  65  of  the  Rail- 
ways Clauses  ConsolidatioB  Act,  1845, 
that  a  certain  bridge  carrying  the  London, 
Chatham  and  Dover  Railway  over  the 
Clapham  Road  was  out  of  repair,  and  not 
properly  maintained  by  the  appellanU,  I 
made  an  order  under  the  said  65th  section 
of  the  said  Act,  requiring  the  appellants 
to  put  the  said  bridge  into  complete 
repair  within  two  calendar  months  from 
the  said  23rd  day  of  February,  1872. 

2.  It  was  proved  before  me  that  the 
bridge  carrying  the  London,  Chathami 
and  Dover  Riulway  over  the  Clapham 
Road,  the  same  beinff  a  public  hignway 
within  the  meaning  of  the  46th  section  of 
the  said  Railways  Clauses  Consolidation 
Act,  1845,  was  out  of  repair. 

3.  On  the  part  of  the  appellants,  the 
London,  Chatham  and  Dover  Railway 
(Metropolitan  Extensions)  Act,  1860, 
being  the  special  Act,  under  the  powers 
of  which  the  railway  and  bridge  in  ques- 
tion, carrying  the  railway  over  the  Clap- 
ham Road,  were  constructed,  was  put  in. 

By  section  2  of  the  said  Act  it  was  en- 
acted as  follows :  "  The  '  Lands  Clauses 
Consolidation  Act,  1845,*  and '  The  Rail- 
ways Clauses  Consolidation  Act,  1845,' 
shall  (except  in  so  far  as  the  provisions 
of  those  Acts  are  expressly  varied  or  ex- 
cepted by  this  Act)  be  incorporated  with 
and  form  part  of  this  Act." 

Section  90  of  the  said  Act  contains 
certain  provisions  with  reference  to  carry- 
ing the  railway,  by  means  of  bridges, 
over  certain  lands,  including  the  said 
Clapham  Road. 

By  section  97  of  the  said  Act  it  is  en- 
acted as  follows :  "  If  and  so  oflen  as  the 
company  shall  fail  to  repair  and  keep  in 
good  and  complete  repair,  to  the  satis- 
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fisLction  of  tlie  said  surveyor  for  the  time 
being,  the  bridges,  ivaUs,  screen  walls, 
fences,  sewers,  drains  and  other  works  , 
connected  with  crossing  the  roads  or 
footpaths,  and  if  after  no^oe  thereof  given 
to  tiie  company  by  or  on  behalf  of  the 
trustees,  the  company  fail  for  three  days 
to  begin  such  repairs,  and  proceed  thereon 
with  all  reasonable  expedition  until  the 
same  shall  be  completed,  the  trustees  may 
repair  and  make  good  the  same,  causing  os 
little  obstruction  to  the  railway  in  the 
progress  of  such  repairs  as  may  be,  and 
all  the  costs,  charges  and  ,  expenses  in- 
curred in  that  behalf  by  the  trustees  shall 
be  paid  on  demand  by  the  Company,  or 
on  failure  of  payment  for  twenty-one 
days  after  such  demand  the  same  may  be 
recovered  £rom  the  Company  with  full 
costa  of  suit,  in  any  Court  pf  competent 
jurisdiction." 

The  Turnpike  Act,  under  which  the 
trustees  referred  to  in  the  said  97th  sec- 
tion were  constituted,  has  expired,  but 
this  fact  was  not  proved  before  me  on  t^e 
bearing  of  the  said  complaint. 

4  On  the  part  of  the  appellants  it  was 
contended  that  the  provisions  of  the 
Railways  Glauses  Consolidation  Act,  1845, 
08  regards  the  65th  section  of  that  Act, 
are  expressly  varied  by  those  of  the 
London,  ^Chatham  and  Dover  Railway 
(Metropolitan  Extensions)  Act,  1860,  and 
that  the  65th  section  of  the  Railways 
Clauses  Consolidation  Act,  1845,  is  not 
incorporated  with  and  does  not  form  part 
of  the  London,  Chatham  and  Dover  Rail- 
way (Metropolitan  Extensions)  Act,  1860, 
and  therefore  does  not  apply. 

5.  On  the  part  of  the  respondents  it 
was  contended  that  the  provisions  of  the 
97th  section  of  the  London,  Chatham  and 
Dover  Railway  (Metropolitan  Extensions) 
Act,  1860,  aro  cumulative  only,  and  do 
not  expressly  vary  the  provisions  of  the 
Railway  Clauses  Consolidation  Act,  1845, 
and  therefore  that  the  65th  section  of 
the  latter  Act  applies. 

6.  I  being  of  opinion  that  the  conten- 
tion on  the  part  of  the  respondents  was 
correct,  gave  my  determination  against 
the  appeUants,  and  made  the  order  before 
stated. 

7.  Upon  the  hearing  on  the  said  23rd 


day  of  February,  1872,  of  another  and 
similar  complaint,  preferred  by  the  re- 
spondents under  the  same  statute,  I  made 
an  order  that  the  appellants  should  put 
into  complete  repair  within  the  like 
period  the  bridge  carrying  the  railway 
over  the  Wandsworth  Ro^,  and  it  was 
understood  and  agreed  that  this  case 
should  be  taken  to  apply  to  my  determi- 
nation on  both  complaints. 

8.  The  question  of  law  upon  which 
this  case  is  stated  for  the  opinion  of  the 
Court  therefore  is  whether  the  provisions 
of  the  Railways  Clauses  Consolidation 
Act,  1845,  are  expressly  varied  by  those 
of  the  London,  Chatham  and  Dover  Rail- 
w^  (Metropolitan  Extensions)  Act, 
1860,  so  as  to  render  the  65th  section  of 
the  Railways  Glauses  Consolidaiion  Act^ 
1845,  inapplicable. 

W.  0.  Harrison,  for  the  appellants. — 
The  question  is,  whether  the  general  is 
expressly  varied  or  excepted  by  the  spe- 
cial Act  as  to  this  matter.  Now,  where 
the  general  Act  is  incorporated,  it  is  with 
the  limitation  that  it  is  not  expressly 
varied  or  excepted  by  the  special  one, — 
per  Mellish,  L. J.,  in  The  AUomey-Oeneral 
V.  The  Great  Eastern  Railway  Oompany(X)  \ 
and  where  the  special  one  gives  a  com- 
plete rule  on  any  subject,  that  subject  is 
excepted  from  the  general  one, — per  Lord 
Westbury  in  Ex  parte  The  Vicar,  |v.,  ofSt. 
Sepulchre's  in  re  The  Westminster  Bridge 
Act  (2).  Here  the  general  Act  is  expressly 
varied  as  to  bridges  by  the  provisions  of 
the  special  Act,  for  it  is  quite  inconsistent 
that  a  discretion  as  to  the  repairs  should 
co-exist  in  the  surveyors  and  justices  who 
may  form  different  opinions  on  the  sub- 
ject, and  consequently  the  special  Act  is 
to  prevail  and  the  general  one  not  apply. 

Wathin  Williams,  for  the  respondents. 
— The  provisions  of  the  special  Act  are 
to  protect  particular  persons,  and  are 
only  in  addition  to  and  do  not  supersede 
the  provisions  of  the  general  Act  in  favour 
of  the  public.  The  provisions  of  the  two 
Acts  no  doubt  are  co-extensive  but  are  not 
inconsistent,  and  those  of  the  special  Act 

(1)  41  Law  J.  Rep.  (n.s.)  Chanc.  607. 

(2)  38  Law  J.  Bep.  (n.s.)  Ohanc  876. 


Digitized  by 


Google 


72 


CASES  CONNECTED  WITH 


[N.  S. 


were  intended  siAiply  to  add  a  new  power 
and  might  consistently  exist  in  the  same 
statate  as  the  provisions  of  the  general 
Act.  The  result  being  that,  under  the 
general  Act,  the  repairs  must  be  complete, 
and  by  the  special  Act  they  must  be 
satis&ctory  to  the  trustees  who  in  certain 
events  may  step  in  and  do  them. 
Harrison^  in  reply. 

Cur,  adv,  vult 

The  judgment  of  the  Court  (3)  was  (on 
Feb.  24)  delivered  by — 

Keating.  J. — This  was  an  appeal 
against  an  order  by  a  magistrate  requiring 
the  appellants  to  repair  within  two  months 
a  bridge  carrying  the  railway  of  the 
appellants  over  a/turnpike  road  called  the 
Clapham  Road. 

The  order  was  make  ui^der  the  65th 
section  of  the  Railway  Clauses  Consoli- 
dation Act  (8  Vict.  c.  20),  and  in  con- 
formity with  that  section ;  but  it  was  con- 
tended on  the  part  of  the  appellants  that 
by  the  provisions  of  the  special  Act  under 
which  the  railway  was  constructed,  that 
section  of  the  general  Act  was  "  expressly 
varied  or  excepted  "  so  as  to  prevent  its 
operation  in  the  present  case,  and  the 
question  submitted  to  us  is  whether  it 
was  so  varied  or  excepted — a  question 
undoubtedly  of  some  nicety. 

In  considering  the  question  how  far  an 
enactment  in  a  general  statute  is  varied 
or  excepted  by  the  special  Act,  West- 
bury,  L.C.,  laid  down  the  following  rule 
that  *^  if  the  particular  Act  gives  in  itself 
a  complete  rule  on  the  suQect,  the  ex- 
pression of  that  rule  would  undoubtedly 
amount  to  an  exception  of  the  subject 
matter  of  the  rule  out  of  the  general 
Act " — Ex  parte  The  Vicar  aiid  Church- 
wardens  ofSL  Sepulchre* s  in  re  The  WesU 
minster  Bridge  Act  (2).  Now,  applying 
that  rule  to  the  present  case,  it  would 
seem  that  the  97th  section  of  the  special 
Act  (the  London,  Chatham  and  Dover 
Railway),  does  give  a  complete  rule  on  the 
subject  of  enforcing  the  repair  of  bridges, 
including  the  one  in  question,  for  it  pro- 
vides that,  if  after  three  days'  notice  to 

(8)  BoviU,  C.J.,  Keating,  J.,  and  Brett,  J. 


the  company,  they  do  not  begin  to  repair 
the  bridge  and  proceed  thereon  with  all 
reasonable  expedition  to  complete  the 
repairs  to  the  satisfaction  of  the  surveyor 
of  the  trustees  of  the  road,  the  trustees 
may  do  the  work  themselves  and  recover 
the  cost  from  the  company.  As  long, 
therefore,  as  the  trustees  of  the  road  exist, 
it  is  diflficult  to  say  that  the  repairs  of  the 
bridge  are  not  effectually  provided  for  by 
the  97th  section  of  the  special  Act  which 
would,  according  to  the  rule  referred  to, 
dispense  with  the  provisions  of  the  65th 
section  of  the  Railways  Clauses  Act.  Were 
it  otherwise,  the  railway  company  having 
repaired  to  the  satisfaction  of  the  surveyor 
of  the  trustees,  or  the  repairs  having  been 
actually  completed  by  the  trustees  them- 
selves, might  be  called  upon  by  an  order 
of  justices  to  repair  according  to  the  re- 
quirements of  the  surveyor  of  highways, 
and  thus  be  subjected  to  the  obhgation  to 
satisfy  two  different  surveyors  possibly 
differing  as  to  the  nature  of  the  repairs  re- 
quired— a  result  which  could  scarcely  have 
been  in  the  contemplation  of  the  legislature 
in  passing  the  special  Act.  If,  therefore, 
we  were  to  answer  the  question  as  put, 
namely,  "  whether  the  provisions  of  the 
Railway  Clauses  Consolidation  Act,  1845, 
section  65,  are  expressly  varied  by  those 
of  the  special  Act,"  we  should  do  so  in 
the  affirmative ;  but  inasmuch  as  the  turn- 
pike Act  under  which  the  trustees  re- 
ferred to  in  the  97th  section  of  the  special 
Act  acted  has  expired,  we  are  clearly  of 
opinion  that  upon  such  a  determination 
of  the  turnpike  trust,  the  provisions  of 
the  general  Act,  even  if  previously  sus- 
pended, would  revive,  and  that  the  order 
made  by  the  magistrate  after  such  revival 
would  be  valid.  We  therefore  dismiss  the 
appeal,  but  under  the  circumstances  with- 
out costs. 

Appeal  dismissed  without  costs. 


Attorneys — ^Wm.  Cleather,   for  appellants;  and 
Vallance  &  Vallance,  for  respondents. 
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[CROWN  CAfiB  BBSERVED.] 
1872.      1 
Nov.  23.     I 

'  1873.     >  THE  QUEEN  V.   BODDLETON.* 

Jan.  18,  25.  I 
June  7.    J 

Larceny — Taking  Money  paid  under  a 
Mistake  hy  a  Clerk  in  a  Post-office, 

The  prisoner  was  a  depositor  in  a  post-' 
office  savings  hank,  in  which  a  sum  of 
deven  shUUngs  stood  to  his  credit.  He  gave 
notice  to  withdraw  ten  shillings,  stating  the 
numberof  his  depositor's  hook,  the  name  of  the 
post-office,  and  the  amount  to  he  withdrawn, 
A  warrant  for  ten  shillings  was  duly  issued 
to  the  prisoner,  and  a  letter  of  advice  sent 
to  the  post-office  to  pa/y  the  prisoner  ten 
shiUings.  He  went  to  the  post-ofp^ce,  and 
handed  in  his  depositor's  hook  and  his  war- 
rani  to  the  derk,  who,  instead  of  referring 
to  the  proper  letter  of  admce,  referred  hy  a 
mistake  to  another  for  8Z.  16*.  10(2.,  and 
placed  thai  sum  upon  tlie  counter.  The 
clerk  entered^  thai  amount  as  paid  in  the 
prisoner's  hook  and  stamped  it,  and  the 
prisoner  took  up  the  money  and  went  away. 
When  the  mistake  was  discovered,  the 
prisoner  was  brought  hack,  and  then  said 
that  he  had  humt  his  depositor's  hook.  The 
prisoner  was  charged  with  larceny  of  the 
8Z.  16*.  \0d.  The  jury  found  that  the  pri- 
soner had  the  animus  Jurandi  ai  the  moment 
of  taking  up  the  money  from  the  counter^ 
and  the  prisoner  was  convicted : — Held,  hy 
a  majority  of  the  Judges,  that  the  conviction 
was  right. 

The  Queen  v.  Prince,  distinguished  hy 
the  majonty ;  hut  held  to  he  wndistin- 
guishable  hy  Martin,  B.,  Beamwell,  B., 
Brett,  J.,  and  Clbasby,  B. 

Held,  by  Cockburn,  C.  J.,  Blackburn,  J., 
Mellor,  J.,  Lush,  J.,  Grove,  J.,  Denman, 
J.,  and  Archibald,  J.,  that  assuming  the 
derk  to  have  an  authority  equal  to,  and  to 
represent,  the  Postmaster-Oeneral,  and  to 
have  meant  that  the  prisoner  should  take  up 
tlie  money,  though  he  only  so  meant  hecause 
of  a  mistake  which  he  made  as  to  the  identity 

*  The  Judges  present  on  the  18th  of  January 
were  Cockburn,  C.J. ;  Kelly,  C.B. ;  Bovill,  C.J. ; 
Martin,  B. ;  Bramwell,  B. ;  Keating,  J. ;  Black- 
bum,  J. ;  Pigott,  B. ;  Mellor,  J.;  Lush,  J. ;  Brett, 
J.;  Cleaaby,  B.;  Grove,  J.;  Denman,  J.;  and 
Archibald,  J. 

Nkw  Sebibs,  42.— Mao.  Cas. 


of  the  prisoner  vnth  the  person  redUy 
enMUed  to  the  money,  the  prisoner  heing 
aware  of  the  mistake  and  taking  up  the 
money  animus  furandi,  was  guilty  of  talking 
and  stealing  the  money. 

And  also,  that,  although  the  clerk,  and 
therefore  the  Postmaster-Oeneral,  intended 
that  the  property  in  the  money  shotdd 
helong  to  the  'prisoner,  yet  as  he  so  intended 
in  consequence  of  a  mistake  as  to  his  iden* 
tity,  and  the  'prisoner  knew  of  the  mistake^ 
and  had  the  animus  furandi  at  the  time^  the 
prisoner  was  guilty  of  larceny. 

Held,  hy  Bovill,  C.J.,  B^bllt,  C.B., 
a^d  KEATING,  J.,  that  the  clerk  had  no  pro- 
perty in  the  money  or  power  to  part  with  it 
to  the  prisoner,  hut  only  possession;  that 
the  autJwrity  of  the  clerk  was  a  special  au- 
thority not  pursued,  and  that  on  thai  ground 
only  the  conviction  should  stamd. 

By  PiGOTT,  B.,  thai  possession  of  the 
money  was  never  given  hy  the  derk  to  the 
prisoner,  who  while  it  Iwy  on  the  counter 
and  hefore  he  got  ma/nual  possession  of  it^ 
conceived  the  animus  furandi,  and  took  it, 
and  therefore  it  was  larceny, 

Martin,  B.,  Bramwell,  B.,  Brett,  J., 
and  Gleasby,  B.,  dissentie)ites,  held  that  the 
money  was  not  taken  invito  domino,  and 
that  there  was  no  trespass  involved  in  the 
taking  hy  the  prisoner,  amd  therefore  there 
was  no  larceny. 

Held  hf  Bramwell,  B.,  a/nd  Brett,  J., 
that  the  authority  of  the  derk  extended  to 
authorise  him  to  part  with  the  possession 
and  property  of  the  larger  sum. 

Case  reserved  hj  the  learned  Deputy 
Recorder  for  the  City  of  London. 

At  the  Session  of  the  Central  Criminal 
Court  held  on  Monday  the  23rd  of  Sep- 
tember, 1872,  George  Middleton  was  tried 
before  me  for  feloniously  stealing  certain 
money  to  the  amount  of  SI,  16*.  lOd,, 
of  the  moneys  of  the  Postmaster-General. 

The  ownership  of  the  money  was  laid, 
in  other  counts,  in  the  Queen,  and  in  the 
mistress  of  the  local  post-office. 

It  was  proved  by  the  evidence  that  the 
prisoner  was  a  depositor  in  a  post-office 
savings  bank,  in  which  a  sum  of  11*. 
stood  to  his  credit. 

In  accordance  with  the  practice  of  the 
bank,  he  duly  gave  notice  to  withdraw 
lOff.y  stating  in  such  notice  the  number  of 
L 


Digitized  by 


Google 


74 


CASES  CONNECTED  WITH 


[N.S. 


his  depositor's  book,  the  name  of  the  post- 
office,  and  the  amount  to  be  withdrawn. 

A  warrant  for  lOs,  was  duly  issued  to 
the  prisoner,  and  a  letter  of  advice  was 
duly  sent  to  the  post-office  at  Netting 
Hill  to  pay  the  prisoner  IO5.  He  pre- 
sented himself  at  that  post-office  and 
handed  in  his  depositor's  book,  and  the 
warrant  to  the  clerk,  who,  instead  of  re- 
ferring to  the  proper  letter  of  advice  for 
IO5.,  referred  by  mistake  to  another  letter 
of  advice  for  SL  16s.  10(Z.,  and  placed 
upon  the  counter  a  6Z.-note,  three  sove- 
reigns, a  half-sovereign  and  silver  and 
copper  amounting  altogether  to  SI. 
168,  lOd,  The  clerk  entered  the  amount 
paid,  SI,  16«.  lOd,,  in  the  prisoner's  de- 
positor's book  and  stamped  it ;  the  pri- 
soner took  up  the  money  and  went  away. 

The  mistake  was  afterwards  discovered, 
and  the  prisoner  was  brought  back,  and 
upon  being  asked  for  his  depositor's  book 
said  he  ha^  bnmt  it.  Other  evidence  of 
his  having  had  the  money  was  given. 

It  was  objected  by  counsel  for  the  pri- 
soner that  there  was  no  larceny,  because 
the  clerk  parted  with  the  property  and 
intended  to  do  so,  and  because  the  pri- 
soner did  not  get  possession  by  any  fraud 
or  trick. 

The  jury  found  that  the  prisoner  had 
the  anivrms  furandi  at  the  moment  of 
taking  the  money  from  the  counter,  and 
that  he  knew  the  money  to  be  the  money 
of  the  Postmaster-General  when  he  took 
it  up. 

A  verdict  of  guilty  was  recorded,  and 
I  reserved  foi*  the  opinion  of  the  Court 
for  Crown  Cases  R^rved,  the  question 
whether,  under  the  circumstances  above 
disclosed,  the  prisoner  was  properly  found 
guilty  of  larceny. 

The  case  was  first  argued  before  the 
Court  for  the  Consideration  of  Crown 
Cases  Reserved,  consisting  of  Kelly,  C.B., 
Martin,  B.,  Brett,  J.,  Grove,  J.,  and 
Quain,  J.,  on  Nov.  23, 1872,  by  the  Attor- 
ney-General, for  the  Crown,  when  the 
Court  desired  a  fresh  argument  before  all 
the  Judges,  and  accordingly  the  case  was 
again  argued  on  Jan.  18. 

No  counsel  appeared  for  the  prisoner. 

TJie  Attorney  -  Oeneral  (Metcalfe  and 
Blade  wiUi  him),  for  the  Crown. — Upon  the 


facts  stated  in  this  case,  the  prisoner  was 
properly  found  guilty  of  larceny.  Larceny 
is  thus  defined — "Furtum  est  secundum 
leges  contractatio  rei  aliensa  fraudulenta 
cum  animo  furandi  invito  illo  domino 
cujusres  illafderit." — Bract,  lib.  iii.  c.  32, 
and  again — "  The  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another 
from  any  place  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own 
use  and  make  them  his  own  property 
without  the  consent  of  the  owner  "  (2 
East  P.O.  0.  16.  s.  2).  Here  all  those 
elements  combine.  It  is  said  there  must 
be  a  trespass  in  the  taking.  But  can  that 
be  the  test  ?  As  is  said  by  Parke,  B.,  in 
Merry  v.  Green  (1),  "  Suppose  a  person 
finds  a  cheque  in  the  street,  and  in  the 
first  instance  takes  it  up  merely  to  see 
what  it  is,  if  afterwards  he  cashes  it  and 
appropriates  the  money  to  his  own  use, 
that  is  a  felony,  though  he  is  a  mere  finder 
till  he  looks  at  it."  The  taking  up  the 
cheque  is  not  the  trespass,  then  is  it  when 
he  sees  the  owner's  name  and  keeps  it,  or 
when  he  cashes  it  ? 

[Bbamwell,  B. — But  in  the  present 
case,  suppose  the  Postmaster-General 
brought  trespass  against  the  prisoner,  and 
there  was  a  plea  of  not  guilty  only,  would 
not  the  defendant  be  defeated?  Must 
he  not  plead  leave  and  license  ?  and 
then,  when  he  proved  the  unauthorised  act 
of  the  clerk,  would  he  not  be  defeated  ? 
MiBTiN,  B. — Fraud  and  deception  may 
amount  to  a  trespass.  Cocebubn,  C.J. — 
Can  there  be  fraud  by  mere  reticence? 
Brett,  J. — ^Is  it  larceny,  having  got  things 
by  fraud,  to  keep  them  ?] 

The  jury  have  four  d  the  existence  of  the 
animals  furandi.  The  prisoner  cannot  but 
have  known  that  the  money  was  not  his. 

[Brett,  J. — ^Where  is  the  taking 
against  i^e  will  of  the  owner?  The 
owner  is  the  Postmaster- General  and  he 
was  not  present,  then  it  was  not  against 
the  will  of  the  clerk  if  the  clerk  had 
a  general  authority  to  pay  away  the 
money  ?] 

The  clerk  had  no  such  general  au- 
thority ;  his  authority  was  limited  to  pay 

(1)  7  Moe.  &  W.  623 ;  b.  c.  10  Law  J.  Bep. 
(iti.B,)  £xch.  426. 
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over  to  customers  according  to  the  letter 
of  advice  and  tlie  depositor's  book.  This 
case  is  distingaishable  on  that  ground 
from  The  Queen  v.  Prince  (2). 

[COCKBURN,  C.J.,  referred  to  The  King 
V.  Longstreel  (3).] 

In  The  King  v.  GampheU  (4),  the 
owner  had  parted  with  the  possession,  but 
inasmuch  as  he  had  not  parted  with  the 
property,  the  prisoner  was  found  guilty. 

[CocKBURN,  C.J.,  referred  to  Oliver's 
case  (5).  Blackburn,  J. — In  cases  of 
a  sale  of  goods  obtained  by  ^ud 
of  the  purchaser,  the  property  in  the 
foods  passes,  though  the  contract  of  sale 
IS  voidable,  and  upon  discovery  of  the 
fraud  by  the  vendor  is  voidable  at  the 
election  of  the  vendor,  and  the  property 
is  liable  to  be  divested  and  revested  in  the 
vendor — Clough  v.  T?te  London  and  North 
Western  Railway  Company  (6).  Kelly, 
C.B. — ^The  distinction  between  this  case- 
and  The  Queen  v.  Prince  (2)  may  be  that 
a  clerk  in  the  post-office  has  authority 
only  to  pay  certain  money  io  a  certain 
person,  whilst  a  clerk  in  a  bank  has  au- 
thority to  exercise  his  judgment  as  to 
whom  he  shall  pay  money  to.]  The  Queen 
V.  West  (7)  and  The  Queen  v.  Glyde  (8) 
were  also  cited. 

Our,  adv.  vulL 

Eellt,  C.B.  (on  Jan.  25)  at  the  sitting  of 
the  Court  for  the  Consideration  of  Crown 
Gases  Reserved,  announced  that  the 
Judges  were  of  opinion  that  the  convic- 
tion in  the  above  case  should  be  affirmed, 
for  reasons  -  which  would  be  stated  in 
writing  on  a  fixture  day.  On  the  7th  of 
June  the  following  judgmen^ts  were  de- 
livered. 

The  judgment  of  Cockbum,  C.J.,  Black- 
bum,  J.,  Mellor,  J.,  Lush,  J.,  Grove,  J., 
Denman,  J.,  and  Archibald,  J.,  was 
read  by 

BoviLL,  C.J. — This  was  a  case  in 
which  the  prisoner  was  indicted  at  the 

(2)  3S  Law  J.  Rep.  (n.s.)  M.C.  8 ;  s.  c.  Law 
Bep.  1  C.C.R.  160. 
(8)  1  Ry.  &  M.  C.C.  187. 
(4)  1  Ry.  &  M.  C.C.  179. 
(6)  2  L.  C.C.  274. 

(6)  41  Law  J.  Rep.  (n.s.)  Exch.  17. 

(7)  1  Dears.  C.C.R.  402;  s.  c.  24  Law  J.  Rep. 
(WA)  M.C.  4. 

(8)  87  Lav  J.  Rep.  (k.8.)  M.C.  107. 


Central  Criminal  Court  for  feloniously 
stealing  money,  the  property  of  the 
Queen,  or  of  the  Postmaster  GeneraL 

On  the  trial  he  was  found  guilty,  but  a 
case  was  reserved  for  the  opinion  of  the 
Court  of  Criminal  Appeal,  which  came  on 
in  the  ordinary  course  before  five  Judges, 
but  on  the  argument  they  were  not 
agreed,  and  the  case  was  adjourned  to  be 
argued  before  all  the  Judges.  Pollock,  B., 
was  obliged  to  be  absent  at  Chambers, 
and  Quain,  J.,  was  unwell ;  but  the  other 
Judges,  fifteen  in  number,  heard  the  case, 
and  after  time  taken  to  consider,  eleven  of 
those  fifteen  Judges  were  of  opinion  that 
the  conviction  was  right,  and  ought  to  be 
affirmed ;  my  brothers  Martin,  Bramwell, 
Brett,  and  Cleasby,  dissenting. 

Judgment  was  accordingly  given  in 
accordance  with  the  opinion  of  the 
majority,  but  as  it  was  thought  important 
that  the  grounds  of  the  decision  should 
be  accurately  known,  it  was  announced 
that  the  reasons  of  the  judgment  would 
on  a  subsequent  day  be  delivered  in 
writing. 

I  will  now  proceed  to  deliver  the 
judgment  of  the  Lord  Chief  Justice  and 
my  brothers  Blackburn,  Mellor,  Lush, 
Grove,  Denman,  and  Archibald,  which  is 
as  follows : 

The  points  raised  by  the  case  are  in 
effect  three. 

The  uniform  course  of  the  indictments 
for  larceny  from  the  earliest  times  has 
been  to  allege  that  the  prisoner  "felo- 
niously stole,  took  and  carried  away  "  the 
goods  of  a  named  person,  and  Lord  Hale, 
in  his  Pleas  of  tJie  Orown^  vol.  1,  p.  165, 
states  with  perfect  accuracy  that  the 
'  words,  "  feloniously  stole  and  took,"  are 
essential  to  the  crime.  > 

In  the  present  case  the  jury  have  found 
that  the  prisoner  had  the  animvsfurandi  at 
the  moment  of  taking  the  money  from  the 
counter,  and  that  he  knew  the  money  to 
be  the  money  of  the  Postmaster- General 
when  he  took  it  up.  So  far,  therefore,  as 
the  guilty  knowledge  and  felonious  inten- 
tion are  ingredients  in  the  crime  of 
stealing,  we  must  take  it  as  proved  that 
the  prisoner  was  ^uiltv,  but  the  case 
states  £eu^  which  raise  the  doubt  whether 
under  the  circumstances  stated  this  was 
a  *'  taking,"  and  also  whether  it  was  a 
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"stealing"  within  the  meaning  put  by 
the  law  on  these  averments  in  an  indict- 
ment for-  larceny.  And  the  circumstances 
which  raise  that  doubt  are  as  follows — 

Assuming  that  the  clerk,  who  actually 
was  engaged  in  the  transaction,  had  such 
authority  from  the  Postmaster- General 
that  all  he  did  is  to  be  taken  as  done  by 
the  Postmaster- General,  it  is  the  first 
question  whether  the  money  can  be  said 
to  have  been  taken  by  the  prisoner  within 
the  meaning  of  the  averment,  inasmuch 
as  the  clerk  (who  on  this  hypothesis  is 
equivalent  to  the  Postmaster-General) 
certainly  meant  that  the  prisoner  should 
take  up  that  money,  though  he  only 
meant  this  because  of  a  mistake  he  made 
as  to  the  identity  of  the  prisoner  with 
thiB  person  really  entitled  to  that  money. 

Then  a  second  question  arises,  whether 
it  can  be  properly  said  that  he  stole  the 
money,  inasmuch  as  the  clerk,  and  there- 
fore on  this  hypothesis  the  Postmaster- 
General,  inteirded  that  the  property  in 
the  money  should  belong  to  Uie  man 
before  him,  though  he  intended  that  in 
consequence  of  a  mistake  as  to  his 
identity,  and  the  prisoner  from  the 
beginning  knew  of  the  mistake,  and  had, 
at  the  time  of  taking  the  money  the  guilty 
intention  to  steal  it. 

A  third  question  arises  in  the  event  of 
the  two  first  qnestions  being  determined 
in  &vour  of  the  prisoner,  viz.,  whether 
the  clerk  really  had  such  general  autho- 
rity as  to  represent  the  Postmaster- Gene- 
ral, or  whether  his  authority  was  not 
limited  to  paying  the  money  specified  in 
the  letter  of  advice,  viz.  lOs.,  which 
special  authority,  if  it  was  so  limited,  he 
did  not  pursue. 

Of  the  majority  of  the  Judges,  eight  of 
them  have  formed  their  judgment  on  the 
decision  of  the  first  two  points  in  favour 
of  the  Crown,  which  therefore  renders  it 
nnnecessary  for  them  to  decide  the  last. 

The  Lord  Chief  Justice  of  the  Common 
Pleaa,  the  Lord  Chief  Baron,  and  my 
brother  Keating,  who  agree  in  thinking 
the  conviction  should  be  affirmed,  do  so 
solely  on  the  last  ground,  that  the  autho- 
rity of  the  clerk  was  a  special  authority 
not  pursued,  and  their  reasons  are  stated 
in  two  separate  judgments.  It  is  not  to 
be  understood  that  the  eight  who  form 


the  rest  of  the  majority  decide  this  question 
the  other  way,  but  merely  that  they  con- 
sider it  unnecessary  to  decide  it  at  all. 

We  now  proceed  to  state  the  reasons 
on  which  we  think  that  it  ought  to  be 
held  that  there  was,  under  tho  circum- 
stances stated,  a  "  taking "  within  tho 
meaning  of  the  averment  in  the  indict- 
ment. We  agree  that  according  to  the 
decided  cases  it  is  no  felony  at  common 
law  to  steal  goods  if  the  goods  were 
already  lawfully  in  the  possession  of  the 
thief,  and  that  therefore  at  common  law 
a  bailee  of  goods,  or  a  person  who  finds 
goods  lost,  and  not  knowing  or  having 
the  means  of  knowing  whose  they  were, 
takes  possession  of  them,  is  not  guilty  of 
larceny  if  he  subsequently,  with  full 
knowledge,  and  the  felonious  intention, 
converts  them  to  his  own  use.  It  is  to 
say  the  least  very  doubtful  whether  this 
doctrine  is  either  wise  or  just,  and  the 
Legislature  in  the  case  of  bailees  have  by 
statute  enacted  that  bailees  stealing 
goods,  &c.,  shall  be  guilty  of  larceny 
without  reference  to  the  subtle  excep- 
tions engrafted  by  the  cases  on  the  old 
law ;  but  in  such  a  case  as  the  present 
there  is  no  statute  applicable,  and  we 
have  to  apply  the  conmion  law.  Now  we 
find  that  it  has  been  often  decided  that 
where  the  true  owner  did  part  with  the 
physical  possession  of  a  chattel  to  the 
prisoner,  and  therefore  in  one  sense  the 
taking  of  the  possession  was  not  against 
his  will,  yet  if  it  was  proved  that  the 
prisoner  from  the  beginning  had  the  in-  ' 
tent  to  steal,  and  with  that  intent  ob- 
tained the  possession,  it  is  a  sufficient 
taking.  We  are  not  concerned  at  present 
to  enquire  whether  originally  the  Judges 
ought  to  have  introduced  a  distinction  of 
this  sort,  or  ought  to  have  left  it  to  the 
Legislature  to  correct  the  mischievous 
narrowness  of  the  common  law,  but  only 
whether  this  distinction  is  not  now  estab- 
lished, and  we  think  it  is. 

The  cases  on  the  subject  are  collected 
in  Russell  on  CrimeSy  4th  ed.  vol.  2.  p.  201. 
Perhaps  those  that  most  clearly  raise  the 
point  are  BavewporVe  Case  (9)  and 
8avage*s  Case  (10). 

(9)  2  Hubs,  on  Crimos,  201. 

(10)  6  C.  &  P.  143. 
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In  the  present  case  the  finding  of  the 
jury  that  the  prisoner  at  the  moment  of 
taking  the  money  had  the  animtisfurandi, 
and  was  aware  of  the  mistake,  pats  an 
end  to  all  objection  arising  from  the  fEict , 
that  the  clerk  meant  to  part  with  the 
possession  of  the  money.  On  the  second 
question,  namely,  whether  (assuming  that 
the  clerk  was  to  be  considered  as  having 
all  the  authority  of  the  owner)  the  in- 
tention of  the  clerk  (such  as  it  was)  to 
part  with  the  property  prevents  this  from 
being  larceny,  there  is  more  difficulty  and 
there  is  in  fact  a  serious  difference  of 
opinion,  though  the  majority,  as  already 
stated,  think  the  conviction  right.  The 
reasons  which  lead  us  to  this  conclusion 
are  as  follows : 

At  common  law  the  property  in  per- 
sonal goods  passes  by  a  bargain  and  sale 
for  consideration,  or  a  gift  of  them  accom- 
panied by  delivery,  and  it  is  clear  from 
the  very  nature  of  the  thing  that  an  in- 
tention to  pass  the  property  is  essential 
both  to  a  sale  and  to  a  gifb.  But  it  is  not 
at  all  true  that  an  intention  to  pass  the 
property,  even  though  accompanied  by  a 
delivery,  is  of  itself  equivalent  to  either  a 
sale  or  a  gift.  We  will  presently  ex- 
plain more  fuUy  what  we  mean,  and  how 
this  is  material. 

Now  it  is  established  that  where  a 
bargain  has  been  made  between  the  owner 
of  the  chattel  and  another,  by  which 
the  properiy  is  transferred  to  the  other, 
the  property  actually  passes,  though  the 
bargain  has  been  induced  by  fraud.  The 
law  is  thus  stated  in  the  judgment  of  the 
Exchequer  Chamber  in  Ohugh  v.  The 
London  and  North  Westei-n  Eaihcay  Oom- 
pany  (6),  where  it  is  said,  "  We  agree 
completely  wifch  what  is  stated  by  all 
the  Judges  below,  that  the  property  in 
the  goods  passed  from  the  London  Piano- 
forte Company  to  Adams  by  the  contract 
of  sale.  The  fact  that  the  contract  was 
induced  by  fraud  did  not  render  the 
contract  void  or  prevent  the  property 
from  passing,  but  merely  gave  the  party 
defrauded  a  right  on  discovering  the 
fraud  to  elect  whether  he  would  continue 
to  treat  the  contract  as  binding,  or  would 
disaffirm  the  contract  and   resume  his 

•ojperty  .  .  .    We  think  that  so  long  as 
has  made  no  election  he  retains  the 


right  to  determine  it  either  way,  subject 
to  this,  that  if  in  the  interval  whilst  he 
is  is  deliberating,  an  innocent  third  party 
has  acquired  an  interest  in  the  property, 
or  if  in  consequence  of  his  delay  the 
position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his 
right  to  rescind."  It  follows  obviously 
from  this  that  no  conversion  or  dealing 
with  the  goods,  before  the  election  is  de- 
termined, can  amount  to  a  stealing  of  the 
vendor's  goods,  for  they  had  become  the 
goods  of  the  purchaser,  and  still  re- 
mained so  when  the  supposed  act  of 
theft  was  committed.  There  are  ac- 
cordingly many  cases,  of  which  the 
most  recent  is  Tlie  Queen  v.  Prince  (2), 
which  decides  that  in  such  a  case  the 
guilty  party  must  be  indicted  for  obtain- 
ing the  goods  by  false  pretences,  and 
cannot  be  convicted  of  larceny. 

In  that  case,  however,  the  money  was 
paid  to  the  holder  of  a  forged  cheque, 
payable  to  bearer,  and  therefore  vested  in 
the  holder,  subject  to  the  right  of  the 
bank  to  divest  the  property. 

In  the  present  case  the  property  still 
remained  that  of  the  Postmaster-General, 
and  never  did  vest  in  the  prisoner  at  all. 
There  was  no  contract  to  render  it  his, 
which  required  to  be  rescinded;  there 
was  no  gift  of  it  to  him,  for  there  was  no 
intention  to  give  it  him  or  anyone.  It 
was  simply  a  handing  it  over  by  a  pure 
mistake,  and  no  property  passed.  As 
this  was  money  we  cannot  test  the  case 
by  seeing  whether  an  innocent  purchaser 
could  have  held  the  property ;  but  lot  us 
suppose  that  a  purchaser  of  beans  goes  to 
the  warehouse  of  a  merchant  v^th  a 
genuine  order  for  so  many  bushels  of 
beans,  to  be  selected  from  the  bulk,  and 
BO  become  the  property  of  the  vendee, 
and  that,  by  some  strange  blunder,  the 
merchant  delivers  to  him  an  equal  bulk 
of  coffee.  K  that  coffee  was  sold  (not  in 
market  overt)  by  the  recipient  to  a  third 
person,  could  he  retain  it  against  the 
merchant  on  the  ground  that  he  had 
bought  it  from  one  who  had  the  propertjr 
in  the  coffee,  though  subject  to  b^  di- 
vested ?  We  do  not  remember  any  case 
in  which  such  a  point  has  arisen;  but 
surely  there  can  be  no  doubt  he  could  not ; 
and  that  on  the  principle  enunciated  by 
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Lord  Abinger  in  Chanter  v.  HopJcins  (11), 
when  he  says,  "  If  a  man  offers  to  bny 
peas  of  another  and  he  sends  him  beans 
he  does  not  perform  his  contract;  but 
that  is  not  a  warranty ;  there  is  no  war- 
ranty that  he  should  sell  him  peas :  the 
contract  is  to  sell  peas,  and  if  he  sends 
him  anything  else  in  their  stead  it  is  a 
non-performance  of  it." 

We  admit  that  the  case  is  nndistin- 
gnishable  from  the  one  sapposed  in  the 
argument,  of  a  person  handing  to  a  cab- 
man a  sovereign  by  mistake  for  a  shilling  ; 
but,  after  carefolly  weighing  the  opinions 
to  the  contrary,  we  are  decidedly  of 
opinion  that  the  property  in  the  sove- 
reign would  not  vest  in  the  cabman,  and 
that  the  question  whether  the  cabman  was 
guilty  of  larceny  or  not  would  depend 
upon  this — ^whether  he,  at  the  time  he 
took  the  sovereign,  was  aware  of  the  mis- 
take, and  had  then  the  guilty  intent,  the 
animue  furandi. 

But  it  is  further  urged  that  if  the 
o.wner,  having  power  to  dispose  of  the 
property,  intended  to  part  with  it,  that 
prevents  the  crime  from  being  that  of 
larceny,  though  the  intention  was  inope- 
rative, and  no  property  passed. 

In  almost  all  the  cases  on  the  subject  the 
property  had  actually  passed,  or,  at  least, 
the  Court  thought  it  had  passed  ;  but  two 
cases.  The  Queen  v.  Adams  (12)  and  The 
King  V.  Atkinson  (13),  appear  to  have  been 
decided  on  the  ground  that  an  intention 
to  pass  the  property,  though  inoperative, 
and  known  by  Uie  prisoner  to  be  inopera- 
tive, was  enough  to  prevent  the  crime 
from  being  that  of  larceny.  But  we  are 
unable  to  perceive  or  understand  on  what 
principle  these  cases  can  be  supported  if 
Davenport's  Case  (9),  and  the  others  in- 
volving the  same  principle,  are  law,  and 
though,  if  a  long  series  of  cases  had  so 
decided,  we  should  think  we  were  bound 
by  them,  yet  we  think  that  in  a  Court 
such  as  this,  which  is  in  effect  a  Court  of 
error,  we  ought  not  to  feel  bound  by  two 
cases  which,  as  far  as  we  can  perceive, 
stand  alone,  and  seem  to  us  contrary  both 
to  principle  and  justice. 

(11)  4  Hee.  &  W.  404;  B.  c  8  Law  J.  Bep. 
(y.s.)  Exch.  14. 

(12)  I  Den.  O.C.  88. 
(18)  3  East  P.O.  678. 


BoviLL,  C.J.,  then  read  the  iudgment 
of  Keating,  J.,  and  himself. — The  proper 
definition  of  larceny,  according  to.  the 
law  of  England,  from  the  time  of  Bracton 
downwards,  has  been  considered  to  be 
the  wrongftil  or  fraudulent  taking  and 
carrying  away  by  any  person  of  the  per- 
sonsd  goods  of  another  from  any  place 
without  any  colour  of  right,  with  a 
felonious  intent  to  convert  them  to  the 
taker's  own  use  and  make  them  his  own 
property,  without  the  consent  and  against 
the  will  of  the  owner.  And  the  question 
for  our  consideration  is  whether  the  facts 
of  the  present  case  bring  it  within  that 
definition. 

Under  the  Act  for  establishing  Post 
Office  Savings  Banks,  24  Vict.  o.  14, 
deposits  are  received  at  the  Post  Offices 
authorised  by  virtue  of  that  Act,  for  the 
purpose  of  being  remitted  to  the  principal 
office  (sec.  1).  By  sec.  2,  the  Postmaster- 
General  is  to  give  an  acknowledgment  for 
such  deposits ;  and  by  the  5th  section  all 
moneys  so  deposited  with  the  Postmaster- 
General  are  forthwith  to  be  paid  over  to  the 
'  Commissioners  for  the  reduction  of  the 
National  Debt.  By  the  same  section  all 
sums  withdravm  by  depositors  are  to  be 
repaid  out  of  those  moneys  through  the 
office  of  the  Postmaster-Cjfeneral ;  and  by 
sec.  3,  the  authority  of  the  Postmaster" 
General  fo^'  stwh  repayment  shall  he  trans* 
mUted  to  the  deppsitai\  who  is  to  be  entitled 
to  repayment  at  a  post-office  within  ten 
days. 

It  appears -to  us  that  the  moneys  re* 
ceived  by  the  postmasters  at  their  respec- 
tive offices,  by  virtue  of  this  Act,  are  the 
property  of  the  Crown,  or  of  the  Post- 
master-General, and  that  neither  the 
postmasters  nor  the  clerks  at  the  post- 
offices  have  any  power  or  authority,  either 
general  or  special,  to  part  with  the 
property  in,  or  even  the  possession  of  the 
monies  so  deposited,  or  any  part  of  them 
to  any  person  except  upon  the  special 
authority  of  the  Postmaster-General. 

In  this  case  the  prisoner  had  received 
a  warrant  or  authority  from  the  Post- 
master-General entitling  him  to  repay- 
ment of  10«.  (being  part  of  a  sum  of  11». 
which  he  had  deposited)  from  the  post- 
office  at  Netting  Hill,  and  a  letter  of 
advice  to  the  same  effect  was  sent  by  the 
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Postmaster-General  to  that  post-office, 
authorismg  the  payment  of  Uie  10s.  to 
the  prisoner. 

Under  these  circumstances  we  are  of 
opinion  that  neither  the  clerk  to  the 
postmistress,  nor  the  postmistress  person- 
ally, had  any  power  or  authority  to  part 
with  the  bl,  note,  three  sovereigns,  the 
half-sovereign,  and  silver  and  copper, 
amounting  to  SI.  168.  lOd.,  which  the 
clerk  placed  upon  the  counter,  and  which 
was  taken  up  by  the  prisoner. 

In  this  view  the  present  case  appears 
to  be  undistinguishable  from  other  cases 
where  obtaining  articles  animo  furandi 
from  the  master  of  a  post-ofi&ce,  though 
he  liad  intentibnally  delivered  them  over 
to  the  prisoner^  has  been  held  to  be 
larceny,  on  the  principle  that  the  post- 
master had  not  the  property  in  the 
articles,  or  the  power  to  part  with  the 
property  in  them. 

For  instance,  the  obtaining  the  mail 
bags  by  pretending  to  be  the  mail  guard, 
as  in  The  King  v.  Pearse  (14),  the  obtain- 
ing a  watch  from  the  postmaster  by 
pretending  to  be  the  person  for  whom  it 
was  intended,  as  in  The  Queen  v.  Kay 
(15)  (where  The  King  v.  Pearse  (14)  was 
relied  upon  in  the  judgment  of  the 
Court),  and  the  obtaining  letters  from  the 
postmaster  under  pretence  of  being  the 
servant  of  the  party  to  whom  they  were 
addressed  as  in  Jones^  Case  (16),  and  in 
The  Queen  v.  OiUi/ngs  (17),  were  all  held 
to  be  larceny. 

The  same  principle  has  been  acted 
upon  in  other  cases  where  the  person 
having  merely  the  possession  of  goods 
without  any  power  to  part  with  the 
property  in  them  has  delivered  them  to 
the  prisoner,  who  has  obtained  them 
animo  furcmdi  ;  for  instance,  such  obtain- 
ing of  a  parcel  from  a  carrier* s  servant  by 
pretending  to  be  the  person  to  whom  it 
was  directed,  as  in  The  King  v.  Longstreet^ 
(3),  or  obtaining  goods  through  the  mw- 
delivery  of  them  by  a  carmoArCs  servant 
through  mistake  to  a  wrong  person,  who 
appropriated  them  animo  furandi^  as  in 

(14)  2  Ea«t  P.O.  603. 

(15)  Dears.  &B.  231. 

(16)  1  Den.  CO.  188. 

(17)  1  P.  &  F.  36. 


The  Queen  v.  Little  (18),  were  in  like 
manner  held  te  amount  to  larceny. 

In  all  these  and  other  similar  cases, 
many  of  which  are  collected  in  2 
Russell  on  Grimes,  211 — 215,  the  pro- 
perty was  considered  te  be  taken  without 
the  consent  and  against  the  will  of  the 
owner,  though  the  possession  was  parted 
with  by  the  voluntary  act  of  the  servant 
to  whom  the  property  had  been  entrusted 
for  a  special  purpose,  and  where  property 
is  so  taken  by  the  prisoner  knowingly, 
with  intent  te  deprive  the  owner  of  it, 
and  feloniously  te  appropriate  it  to  him- 
self, he  may  in  our  opinion  be  properly 
convicted  of  larceny. 

The  case  is  very  different  where  the 
goods  are  parted  with  by  the  omier  him- 
self, or  by  a  person  having  authority  to 
act  for  him,  and  where  he  or  such  agent 
intends  to  part  vrith  the  property  in  the  goods^ 
for  then,  although  the  goods  be  obtained 
by  frand,  or  forgery,  or  false  pretences, 
it  is  not  a  taking  against  the  will  of  the 
owner,  which  is  necessary  in  order  to 
constitute  larceny. 

The  delivery  of  goods  by  the  owner 
upon  an  order  which  was  in  fact  forged, 
as  in  The  Queen  v.  Adams  (19),  the  pay- 
ment of  money  by  a  banker's  cashier  on 
a  cheque  which  turned  out  te  bo  a 
forgery,  as  in  The  Queen  v.  Prince  (2)  ; 
and  the  delivery  up  of  pledges  by  a 
pawnbroker's  manager  by  mistake  and 
through  fraud,  as  in  The  King  v.  Jackson 
(20),  are  instances  of  this  kind,  and  where 
the  intent  voluntarily  te  part  with  the 

aperty  in  the  goods  by  a  person  who 
authority  te  part  with  the  property 
in  them  prevented  the  offence  being 
treated  as  a  larceny. 

In  the  present  case  not  only  had  the 
postmistress  or  her  clerk  no  power  or 
authority  to  part  with  the  property  in 
this  money  to  the  prisoner,  but  the  clerk 
in  one  sense  never  intended  to  part  with 
the  SI.  16s.  lOd,  to  the  person  who  pre- 
sented an  order  for  only  10^.,  and  he 
placed  the  money  on  the  couifter  by  mis- 
take, though  at  the  time  he  (by  mistake) 
intended  that  the  prisoner  should  take  it 

(18)  10  Cox,  CO.  669. 

(19)  1  Den.  C.C.  38. 

(20)  1  Moody  CO.  119. 
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up,  and  hj  mistake  entered  the  amount 
in  the  prisoner's  book.  When  the  money 
was  lying  upon  the  counter,  the  prisoner 
was  aware  that  he  was  not  entitled  to 
it,  and  that  it  could  not  be  and  was  not 
really  intended  for  him,  yet  with  full 
knowledge  on  his  part  of  the  mistake,  he 
took  the  money  up  and  carried  it  away, 
intending  at  the  time  he  took  it  to  de- 
prive the  owner  of  all  property  in  it,  and 
feloniously  to  appropnate  it  to  his  own 
use.  There  was  therefore,  as  it  seems  to 
us,  a  wrongful  and  fraudulent  taking  and 
carrying  away  of  the  whole  of  this  money 
by  the  prisoner  without  any  'colour  of 
right,  animo  furandi^  and  a^inst  the  will 
of  the  real  owner,  and  for  these  reasons, 
and  upon  the  authorities  before  stated,  we 
think  the  prisoner  was  properly  convicted 
of  larceny. 

Kelly,  C.B.— The  facts  of  this  case 
simply  stated  are  these:  The  prisoner 
havmg  deposited  10«.  in  the  Post-office 
Savings  Bank,  and  taken  the  neces- 
sary steps  to  withdraw  it,  proceeded 
to  the  post-office  and  presented  his 
order  for  the  10«.  The  post-office  clerk 
having  looked  at  the  letter  of  advice 
for  the  payment  of  the  10«.  and  at 
another  letter  of  advice  for  the  payment 
to  another  depositor  of  SL  and  a  fraction, 
by  mistake  took  the  SL  odd  destined  for 
another  depositor,  and  laid  it  upon  the 
counter  before  the  prisoner,  who  took  up 
the  money  and  went  away  with  it,  and 
applied  it  to  his  own  use.  The  jury 
expressly  found  that  he  knew  the  81,  odd 
did  not  belong  to  him,  and  that  it  did 
belong  to  the  Postmaster-General,  and 
that  he  took  it  up,  and  carried  it  away 
with  him  ammo  furandi  Upon  these 
facts  and  this  finding  I  cannot  bring  my- 
self to  doubt  that  the  prisoner  was  guilty 
pf  larceny.  He  saw  the  money  upon  the 
counter  before  him ;  he  knew  that  it  was 
not  his  own,  and  that  it  was  another  jper^ 
8(m'8  money,  and  he  took  it  up,  and  took 
it  away  with  the  intent  to  steal  it.  If  he 
had  gone  into  the  office  .knowing  that  he 
had  to  receive  10«.,  and  somebody  had  to 
receive  dZ.,  and  he  had  seen  the  10^.  and 
the  SI,  lying  upon  the  counter  before  him, 
and  had  taken  away  the  SL  anvmo  furandi, 
no  question  could  nave  beeu  raised  about 


his  guili     Does  it,  then,  make  any  dif- 
ference that  the  clerk  placed  the  money 
before  him  and  intended  tiiat  he  should 
take  it  ?     K  the  money  had  belonged  to 
the  clerk,  and  the  clerk  had  intended  to 
pass  the  property  in  the  money  from  him- 
self to  the  prisoner,  or  if  the   money 
belonging  to  the  Postmaster-General  or 
the  Queen,  the  clerk  had  been  authorized 
to  pass  the  property  in  that  money   to 
the  prisoner,  the  case  might  have  been 
different.     But  the  money  did  not  belong 
to  the  clerk,  and  he  had  no  authority  to 
pass  the  property  in  that  money  to  the 
prisoner.     The  Queen  v.  Prince  (2)  was 
cited,  where  a  banker's  clerk,  to  whom  a 
forged  check  was  presented,  paid    the 
money  in  ignorance  of  the  forgery,  and 
the  receiver,  who  intended  to  defraud  the 
banker  of  the  money,  was  acquitted  of 
larceny  on  the  ground  that  the  clerk  had 
authority  to  receive  the  check  and  to 
dispose  of  the  money  which  he  had  paid 
to  the  prisoner,  and  was  the  agent  of  the 
banker  in  so  doing ;  so  that  the  case  was 
the  same  as  if  the  banker  himself,  who 
was  the  owner  of  the  money,  had  delivered 
it  to  the  prisoner.    There,  however,  the 
clerk  was    not  only  the  agent  of   the 
banker,  but  he  acted  strictly  in  the  dis- 
charge of  his  duty,  for  he  had  not  only 
the  authority  of  his  employer  to  pay  the 
money,  but  in  the  absence  of  any  sus- 
picion or  reason  to  suspect  that  the  check 
was  forged,  it  was  his  duty  to  pay  it,  as  he 
did  pay  it,   with  the  banker's  money. 
And  there  are  other  cases  where  the  owner 
of  a  chattel  delivers  it  to  another  with 
the  intent  to  pass  the  property,  and  the 
receiver  has  been  acquitted  of  larceny. 
But  in  this  case  the  post-office  clerk  was 
not  the  owner  of  the  8Z,,  and  had  no 
authority  whatever  to  deliver  tJuU  sum  of 
money  to  the  prisoner,  which  is  precisely 
the  case  excepted  in  tie  judgment  of  Hie 
Queen  v.  Prince  (2),  and  brought  it  within 
The  King  v.  Longstreei  (3),  therein  cited. 
The  case  appears  to  me  to  be  the  same, 
as  indeed  I  suggested  during  the  argu- 
ment, as  if  the  prisoner  had  left  a  watch 
at  a  watchmaker's  to  be  repaired,  and 
afterwards  goes  to  the  watchmaker's,  sees 
his  watch  hanging  up  behind  the  counter, 
and  another  watch  of  greater  value  and 
belonging  to    another    person,  hanging 
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beside  it,  and  upon  his  asking  for  his 
watch,  the  shopman,  by  mistake,  hands 
him  the  watch  belonging  to  another ;  he 
sees  his  own  watch;  he  knows  the 
watch  handed  to  him  does  not  belong 
to  him,  bnt  is  the  property  of  another, 
and  the  shopman  has  no  authority  what- 
ever to  deliver  the  watch  of  another  to  him. 
I  have  no  doubt,  therefore,  that  one, who 
had  so  received  and  had  taken  away 
another  man's  property  would  have  been 
guilty  of  larceny ;  that  the  shopman  in 
such  a  case,  and  the  clerk  in  this  case,  is 
in  ihe  condition  of  a  mere  stander-by, 
who,  without  authority,  and  by  mere  mis- 
take, hands  to  him  a  chattel  which  he  sees 
before  him.  Even  Trince^a  Case  (2)  may 
be  said  to  be  founded  on  a  fiction,  for  it 
is  not  true  that  the  banker  had  authorized 
his  clerk  to  pay  his  money  upon  a  forged 
check ;  but  the  fiction  is  more  undisguised 
and  palpable  when  it  is  asserted  that  the 
clerk  was  authorized  by  the  Postmaster- 
General  to  pay  the  sum  of  81.  to  a  man 
who  had  presented  an  order  or  warrant 
for  10«.  And  I  must  take  leave  to  record 
my  deliberate  opinion,  that  this  creating 
of  fictions,  which,  as  the  term  imports,  is 
the  assuming  to  be  tme  that  which  is  un- 
true, and  of  which  the  direct  consequence 
is  to  defeat  justice,  is  a  practice  which,  in 
administering  the  law,  ought  not  to  bo 
extended.  Moreover  this  case  is  further 
distinguishable  from  Princess  Case  (2)  on 
the  ground  of  the  decision  in  The  King 
V.  Longsireet  (3),  where  a  carrier's  ser- 
vant delivered  a  parcel  to  one  who  received 
it  animo  furandiy  knowing  it  not  to  be  his 
own,  and  it  was  held  that  he  had  no  au- 
thority to  deal  with  the  property  in  the 
goods  but  only  with  the  possession,  and 
that  the  receiver  was  guilty  of  larceny. 
I  think  this  decision  governs  the  present 
case,  and  conclusively  shews  that  if  a 
servant  delivers  to  the  wrong  person  a 
chattel  which  it  was  no  part  of  his  duty, 
and  which  he  had  no  authority  to  deliver 
to  any  but  the  owner,  and  the  receiver 
takes  it^  knowing  that  it  is  not  his  own, 
but  belongs  to  another,  and  ammo  furandi, 
such  receiver,  although  the  delivery  is 
nubde  in  the  ordinary  performance  of  the 
du^  of  the  servant,  is  guilty  of  larceny. 

Upon  these  grounds  I  think  the  con- 
viction should  be  affirmed. 

Nbw  Sebibs,  42.— Mao.  Cas. 


PiGOTT,  B, — ^I  agree  in  the  judgment  of 
the  majority  of  the  Court ;  except  that  I  do 
not  adopt  the  reasons  which  are  there  as- 
signed for  holding  that  the  mistaken  in- 
tention of  the  clerk  did  not  under  the 
circumstances  here  prevent  the  case  from 
being  one  of  larceny  on  the  part  of  the 
prisoner. 

I  quite  accede  to  that  proposition ;  but 
my  reason  is  that  in  the  view  I  take  of 
the  facts,  the  intention  and  acts  of  the 
clerk  are  not  material  in  determining  the 
nature  of  the  prisoner's  act  and  intent ;  ' 
because  the  transaction  between  them 
stopped  short  of  placing  the  money  com- 
pletely in  the  prisoner's  possession,  and 
could  in  no  way  have  misled  the  pri- 
soner. The  Case  states  that  the  clerk 
placed  the  money  on  the  counter.  He 
then  entered  the  amount  of  it  in  the 
prisoner's  book,  and  stamped  it.  This 
no  doubt  gave  the  prisoner  the  oppor- 
tunity of  tcJdng  up  the  money,  and  he  did 
so  in  the  presence  of  the  clerk ;  but  before 
doing  so  he  must  have  seen  by  the  amount 
that  the  clerk  was  in  error  and  that  the 
money  could  not  really  be  intended  in 
payment  of  his  order,  and  therefore  was 
not  for  him,  but  for  another  person. 

It  was  with  full  knowledge''  of  this 
mistake  that  he  resolved  to  avail  himself 
of  it,  and  in  fact  to  steal  the  money.  The 
interval  afforded  him  the  opportunity  of 
conceiving,  and  he  did  in  fact  conceive,  the 
a/avnms  furandiy  while  as  yet  he  had  not 
got  the  money  in  his  manual  possession. 

The  dividing  line  ma^  appear  to  be  a 
fine  one,  but  it  is  I  think  very  distinct 
and  well  defined  in  £ekct,  for  it  was  with 
this  formed  intention  in  his  mind,  that  he 
took  possession  of  the  money. 

K  complete  possession  had  been  given 
by  the  clerk  to  the  prisoner,  so  that  no 
act  of  the  latter  were  required  to  complete 
it  after  his  discovery  of  the  mistake,  and 
his  own  formed  intention  to  steal  it,  I 
should  not  feel  myself  at  liberty  to  affirm 
this  conviction.  In  that  case  the  prisoner 
would  have  done  nothing  to  defraud  the 
clerk,  and  the  latter  intending  (to  the  ex- 
tent to  which  he  had  such  intention)  as 
much  to  pass  the  property  as  the  posses- 
sion in  the  money,  there  would  be  nothing 
to  deprive  the  matter  of  the  character  of 
a  business  transaction  fully  completed, 
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I  desire  to  adhere  to  the  law  as  stated 
in  the  3rd  InsHMe,  page  110—"  The 
intent  to  steal  must  be  when  it  cometh 
to  his  hands  or  possession,  for  if  he  hath 
the  possession  of  it  once  lawfnlly  though 
he  hath  cmim/us  furandi  afterwards,  and 
earrieth  it  away,  it  is  no  larceny."  Bat 
the  facts  sati^  me,  and  the  jury  have 
found  upon  them,  that  the  prisoner  had 
the  anm/u8  furandi  while  the  money  was 
y^t  on  the  counter,  and  that  at  the 
moment  of  taking  it  up  he  knew  the 
money  to  be  the  Postmaster-General's. 

The  case  is  therefore  very  much  like 
that  of  a  finder,  who  inmiediately  on 
finding  it  knows  or  has  the  means  of 
knowing  the  owner,  yet  determines  to 
Meal  it  (21). 

The  same  facte  satisfy  the  requirement 
in  the  definition  of  larceny,  that  the 
taking  must  be  invUo  domino. 

The  loser  does  not  intend  to  be  robbed 
of  his  property,  nor  did  the  clerk  in  this 
case ;  and  the  prisoner's  conduct  is  unaf- 
fected by  the  clerk's  apparent  consent  in 
ignorance  of  ite  real  nature. 

I  agree  in  affirming  the  conviction. 

Mabtin,  B. — I  think  that  larceny  has 
not  been  committed  in  this  case.  1  have 
read  and  fully  agree  with  the  judgmente 
of  my  brothers  Bramwell  and  Cleasby. 
The  case  appears  to  me  te  be  that  a  man 
had  a  deposit  in  a  post-office  savings 
bank,  and  went  to  a  post-office  with  a 
warrant  for  the  payment  out  to  him  of 
the  money.  The  derk  at  the  post-office 
had  received,  besides  the  letter  of  advice 
relating  to  the  prisoner's  money,  another 
letter  of  advice,  relating  to  another  and  a 
larger  sum  of  money,  and  ^emcying  that 
he  was  paying  the  man  to  whom  the 
larger  sum  belonged,  laid  the  larger  sum 
down  on  the  counter,  and  the  prisoner 
picks  it  up  and  walks  away  with  it.  The 
jury  found  that  the  prisoner  h^  the 
wntmus  furandi  when  he  took  up  the 
money.  1  think  those  £ekcts  do  not  con- 
stitute larceny.  In  my  opinion  The  Queen 
V.  Prince  (2)  is  not  distinguishable  from 
this  case.  In  that  case  a  cashier  of  a 
bank  was  deceived  by  a  forged  order  of  a 
depositor,  and  paid  the  amount  of  the 
money  on  deposit  to  the  presenter  of  the 
(21)  See  2  Boss,  on  Crimes^  169. 


order  who  knew  that  it  was  forged,  and 
that  was  held  not  to  be  larceny.  I 
think  the  true  principle  is  to  be 
found  in  Ooke's  Instiiutes.  "Larceny 
by  the  Common  Law,"  says  Lord  Coke 
(8  InsL  107),  "is  the  felonious  and  frau- 
dulent taking  and  carrying  away  by  any 
man  or  woman  of  tiie  mere  personid 
goods  of  another,  neither  from  the  person 
nor  by  night  in  the  house  of  the  owner ;  " 
and  he  sJso  says,  "  secondly,  there  must 
be  an  actual  taking :  for  an  indictment 
quod  feUmice  abduxU  cequum  is  not  good, 
because  it  wanteth  cepU,  By  taking  and 
not  bailment  or  deHvery,  for  that  is  a 
receipt  and  not  a  taking ;  and  therewith 
agreeth  Glanvil."  The  cases  collected  in 
J^usseill  on  Orimes  shew  that  there  must 
be  a  taking,  and  ifc  is  essential  that  the 
taking  must  be  a  trespass.  Now  what 
occuired  in  the  present  case  in  my 
opinion  was  not  a  trespass.  The  civil 
remedy  to  recover  back  the  money  would 
have  been  in  trover  and  not  in  trespass. 
I  regret  that  ikere  have  been  a  number  of 
cases  in  which  that  principle  has  been 
departed  fronu  I  do  not  wish  to  be 
understood  as  disputing  the  oases  in  which 
fraud  has  been  held  to  take  the  place  of 
the  trespass,  but  whenever  a  doubtfril 
case  of  that  sort  occurs,  I  think  the  right 
course  is  to  refer  back  to  the  principle 
laid  down  by  Lord  Coke  in  the  3rd  In^ 
etitute  to  which  I  have  referred. 

Bramwell,  B. — As  the  prisoner  has 
now  undergone  his  nominal  sentence,  I 
should  thii^  it  better  that  the  small 
minority  in  this  case,  of  whom  I  am  one, 
should  give  up  their  opinions  to  the 
majority,  if  the  case  turned  on  ite  own 
particular  circumstances  and  no  principle 
was  involved.  But  in  my  opinion  great 
and  important  principles,  not  only  of  our 
law,  but  of  general  jurisprudence,  arise 
here,  on  whicm  I  feel  bound  to  state  my 
views. 

It  is  a  good  rule  in  criminal  jurispru- 
dence not  to  multiply  crimes — ^to  make  as 
few  matters  as  possible  the  subject  of  the 
criminal  law,  and  to  trust,  as  much  as 
can  be,  to  the  operation  of  the  civil  law 
for  the  prevention  and  remedy  of  wrongs. 
It  is  also  a  good  rule  not  to  make  that  a 
crime  which  is  the  act,  or  partly  the  act, 
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of  the  party  complaming.  Volenti  not  fit 
ir^uria.  A!s  &r  as  he  is  willing  let  it  be 
no  crime.  Here  the  taking  was  consented 
tp.  This  is  nndoubtedly  a  role  of  the 
English  Common  Law;  obtaining  goods 
hj  &lse  pretences  was  no  offence  at 
Common  Law;  ordinary  cheating  was 
not;  embezzlement  by  servant  was  not 
larcenous ;  breaches  of  trust  by  trustees 
and  bailees  were  not ;  so  also  fraudulently 
simulating  the  husband  of  a  married 
woman  and  having  connection  with  her 
was  not.  And  most  particularly  was  and 
is  this  the  case  in  larceny,  for  the  definition 
of  it  is,  that  the  taking  must  be  invito 
domino. 

Whether  this  law  is  good  or  bad  is  not 
the  question.  We  are  to  administer  it  as 
it  is.  I  think  those  statutes  that  have 
made  offences  of  such  matters  as  I  have 
mentioned,  improved  the  law.  Because 
the  business  of  life  cannot  be  carried  on 
without  trusting  to  representations  that 
we  cannot  ver^,  and  without  trusting 
goods  to  others  in  such  a  way  that  the 
owner  loses  all  power  of  watching  over 
them ;  and  it  is  reasonable  that  the  law 
should  protect  persons  who  do  so,  by 
making  criminals  of  those  who  abuse  that 
confidence.  But  something  was  to  be 
said  in  &vour  of  the  old  law,  namely, 
that  the  opportuniiy  for  the  crime  was 
afforded  by  the  complainant.  Further, 
there  is  certainly  a  difference  between  the 
(privy)  taking  of  property  without  the 
Imowledge  of  the  owner,  or  its  forcible 
taking,  and  its  taking  with  consent  by 
means  of  a  fraud.  The  latter  perhaps 
may  properly  be  made  a  crime,  but  it  is 
a  different  crime  from  the  other  taking. 

I  say,  then,  that  on  the  principle  of  gene- 
ral jurisprudence,  on  the  general  principles 
of  our  law,  and  on  the  particular  defini- 
tion of  larceny,  the  taking  must  be 
tntnio  dommo.  That  does  not  mean  con^ 
irary  to  or  against  his  will,  but  without 
it.  All  he  need  be  is  vtwUm,  This  ac- 
counts for  how  it  is,  that  a  finder  of  a 
chattel  may  be  guiliy  of  larceny.  The 
doimnus  is  invitus.  So  in  the  case  of  a 
servant  who  steals  his  master's  pro- 
perty. There  are  certain  cases  appa- 
rency inconsistent  with  this,  but  which 
are  raought  within  the  rule,  indeed,  but 
by  reasoning  which  ought  to  h^ve  no 


place  in  criminal  law — I  mean  such  cases 
as  where  a  carrier  broke  bulk  and  stole 
the  contents  or  part,  and  was  guilty  of 
larceny,  but  would  not  have  been  had  he 
taken  the  whole  package  ;  and  cases 
where  possession  was  fraudulently  obtain- 
ed, animofwramdi,  from  the  owner  who  did 
not  intend  to  part  with  the  properly.  In 
such  cases  it  has  been  held  that  the  breach 
of  trust  bv  the  carrier  in  breaking  bulk 
revested  i^e  possession  in  the  owner,  and 
in  the  other  case,  the  obtaining  of  posses- 
sion was  a  fr^ud,  and  so  null,  and  that 
therefore  in  such  cases  the  possession 
reverted  to  or  remained  in  the  true  owner, 
and  so  there  was  a  taking  invito  domino. 
So  also  cases  where  the  custody  is  given 
to  the  alleged  thief,  but  not  possession  of 
property,  as  where  a  chattel  is  delivered 
the  price  of  which  is  to  be  paid  in  ready 
money — The  King  v.  Oohen  (22) .  These  are 
not  exceptions  to  the  rule,  but  are  brought 
within  it  by  artificial,  technical  and  unreal 
reasoning  such  as,  in  my  judgment,  ought 
to  find  no  place  in  the  criminal  law.  But 
where  the  domimu  has  voluntarily  parted 
with  the  possession,  intending  to  part  with 
the  property  in  the  chattel,  it  has  never  , 
yet  been  held  that  larceny  was  committed, 
whatever  fraud  may  have  been  used  to 
induce  him  to  do  so ;  nor  whatever  may 
be  the  mistake  he  committed.  Because 
in  such  case  the  domiims  is  not  irmtu8. 
So  also  where  the  possession  has  been 
parted  with  in  such  way  as  to  give  the 
bailee  a  special  property.  See  2  Kuss.  on 
Crimes,  191,  citing  2  East  P.C.  p.  682,  The 
King  v.  Smith  (23),  The  King  v.  Good- 
body  (24>).  It  is  not  necessary  that  the 
property  shovM  pass,  the  intent  it  should 
is  enough — See  The  King  v.  Oolema/n 
(25).  It  is  clear  that  the  property  did 
not  pass  in  that  case,  even  voidably,  not 
to  the  prisoner  because  the  prosecutor's 
contract  was  not  with  her,  and  not  to  Mrs. 
Cook,  for  it  was  not  with  her.  The  same 
remark  applies  to  ^(2am«'«  case  (12).  So 
also  Atkinson^s  ease  (13).  The  principle  of 
that  case  seems  misunderstood  in  the  text. 
It  is  cited  as  a  case  where  the  property 
Now  it  is  dear  no  property 


(22)  2  Den.  C.C.  249. 

(23)  Ry.  &  M.  0.0.  473. 

(24)  8  C.  &  P.  666. 

(26)  2  East  P.O.  672 ;  8.c.  2  Buss.  200. 
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passed  to  any  one.  But  it  is  argaed  that 
nere  there  was  no  intent  to  part  with  the 
property,  becanse  the  post-ofl5ce  clerk 
never  intended  to  give  to  Middleton  what 
did  not  belong  to  him.  A  faJlacy  is  in- 
volved in  this  way  of  stating  the  matter. 
No  doubt  the  clerk  did  not  intend  to  do 
an  act  of  the  sort  described,  and  give  to 
Middleton  what  did  not  belong  to  him. 
Yet  he  intended  to  do  the  act  he  did. 
What  he  did  he  did  not  do  involuntarily 
nor  accidentally,  but  on  purpose.  See 
what  would  follow  from  such  reasoning. 
A  intends  to  kill  B ;  mistaking  C  for  B  he 
shoots  at  C  and  kills  him.  According  to 
the  argument  he  is  not  guilty  of  inten- 
tional murder,  not  of  B,  for  he  has  not 
killed  him ;  not  of  C,  for  he  did  not  in- 
tend to  kill  him.  There  is  authority  of  a 
veiy  cogent  kind  against  this  argument. 
A  man  in  the  dark  gets  into  bed  to  a 
woman,  who,  erroneously  believing  him 
to  be  her  husband,  lets  him  have  connec- 
tion with  her.  This  is  no  rape,  because 
it  is  not  without  her  consent.  Tet  she 
did  not  intend  that  a  man  not  her  husband 
should  have  connection  with  her. 

I  have  noticed  this  above  as  another 
illustration  of  how  the  Common  Law  re- 
faaes  to  punish  an  act  committed  with 
the  consent  of  the  complainant.  To  pro- 
ceed with  the  present  matter — If  the 
reasoning  as  to  not  intending  to  give  this 
money  is  correct,  then  as  it  is  certain  that 
the  post-ofi&ce  clerk  did  not  intend  to  give 
Middleton  10^.,  it  follows  that  he  in- 
tended to'  give  him  nothing.  That  cannot 
be.  ~  In  trath  he  intended  to  give  him 
what  he  gave,  becanse  he  made  the  mis- 
take. This  matter  may  be  tested  in  this 
way.  A  tells  B  he  has  ordered  a  wine 
merchant  to  give  B  a  dozen  of  wine.  B 
goes  to  the  wine  merchant,  bona  fide 
receives  and  drinks  a  dozen  of  wine. 
After  it  is  consumed  the  wine  merchant 
discovers  he  gave  B  the  wrong  dozen,  and 
demands  it  of  B,  who  having  consumed 
it  cannot  return  it.  It  is  clear  the  wine 
merchant  can  maintain  no  action  against 
B,  as  B  could  plead  the  wine  merchant's 
leave  and  license.  But  it  is  said  that  if 
B  knew  of  the  mistake  and  took  the  wine 
animofiMrandij  then  he  would  have  taken 
it  mviio  dommo.  So  that  whether  the 
dominus  is  invUus  or  not  depends  not  on 


the  state  of  his  own  mind,  but  of  that 
of  B! 

It  is  impossible  to  say  that  there 
was  a  taking  here  su£&cient  to  constitute 
larceny,  bemuse  the  money  was  picked 
up  but  if  it  had  been  put  in  the  prisoner's 
hand  there  was  not  such  a  taking.  But  for 
the  point  then  I  am  about  to  mention,  I 
submit  the  dominus  was  not  invitus,  that 
he  consented  to  the  taking,  and  that  it 
was  partly  his  act.  No  doubt  the  prisoner 
was  a  dishonest  man,  may  be  what  he  did 
ought  to  be  made  criminal,  but  his  act  was 
different  from  a  privy  or  forcible  taking ; 
he  was  led  into  temptation,  the  prosecutor 
had  very  much  himself  to  blame,,  and  I 
certainly  thiuk  that  Middleton,  if  pun- 
ished, should  be  so  on  different  considera- 
tions frx)m  those  which  should  govern  the 
punishment  of  a  larcenous  thief. 

But  a  point  is  made  for  the  prosecution 
on  which  I  confess  I  have  had  ^e  greatest 
doubt.  It  is  said  that  here  the  dominus 
was  invUus — that  the  dominus  was  not 
the  post-office  clerk,  but  the  Postmaster 
Gbneral,  or  the  Queen,  and  that  therefore 
it  was  an  unauthorised  act  in  the  post- 
office  clerk,  and  so  a  trespass  in  Middleton 
invito  domino,  1  think  one  answer  to  this 
is,  that  the  post-office  clerk  had  authority 
to  decide  under  what  circumstances  she 
would  part  with  the  money  with  which  she 
was  entrusted.  But  I  also  think  that  for  the 
purposes  of  this  question,  the  layrful  pos- 
sessor of  the  chattel  having  authority  to 
transfer  the  property  must  be  considered 
as  the  dominus  within  this  rule,  at  least 
when  acting  bona  fide.  It  is  unreasonable 
that  a  man  should  be  a  thief  or  not^  not 
according  to  his  act  and  intention,  but 
according  to  a  matter  which  has  nothing 
to  do  wim  them,  and  of  which  he  has  no 
knowledge.  According  to  this,  if  I  give 
a  cabman  a  sovereign  for  a  shilling  by 
mistake,  he  taking  it  animo  furandi,  it  is 
no  larceny;  but  if  I  tell  my  servant  to 
take  a  shilling  out  of  my  purse,  and  he 
by  mistake  takes  a  sovereign  and  fives  it 
to  the  cabman,  who  takes  cmim4)  ptrcmdi^ 
the  cabman  is  a  thief!  It  is  ludicrous  to 
say  that  if  a  man,  instead  of  himself  pay- 
ing, tells  his  wife  to  do  so,  and  she  gives 
the  sovereign  for  a  shilling,  that  the  cab- 
man is  guSty  of  larceny,  but  not  if  the 
man  gives  it,     It  is  said  that  there  is  no 
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great  harm  in  this,  that  a  thief  in  mind 
and  act  has  blundered  into  a  crime.  I 
cannot  agree.  I  think  the  criminal  law 
onght  to  be  reasonable  and  inteUigible. 
Certainly  a  man  who  had  to  be  hung 
owing  to  this  distinction,  might  well  com- 
plain, and  it  is  to  be  remembered  that  we 
most  hold  that  to  be  law  now,  which 
wonld  have  been  law  when  such  a  felony 
was  capital.  Besides,  juries  are  not  in- 
fallible and  may  make  a  mistake  as  to  the 
animo  fwromdi;  and  so  find  a  man  guilty 
of  larceny  when  there  was  no  theffc  and 
no  armMis  fwromdi,  MoreoveT  Prince's  case 

(2)  is  contrary  to  this  argument.  For 
there  ^ihe- banker's  clerks  had  no  authority 
to  pay  a  forged  cheque  if  they  knew  it. 
They  had  authority  to  make  a  mistake, 
and  so  had  the  post-office  clerk.  And 
suppose  in  this  case  the  taking  had  been 
hcma  fide.  Suppose  Middleton  could 
neither  write  nor  read,  and  some  one  had 
made  him  a  present  of  the  book  without 
telhng  him  the  amount,  and  he  had 
thought  the  right  sum  was  given  to  him, 
would  his  talang  of  it  have  been  a-  tres- 
pass ?  I  think  not,  and  that  a  demand 
wonld  have  been  necessary  before  an 
action  of  conversion  could  be  main- 
tained. 

But  no  doubt  the  cases  on  this  point 
are  difficult,  but  I  think  not  inconsistent 
with  this  opinion.     In  Longstreefs  case 

(3)  the  servant  had  no  authority  to 
change  the  property  in  the  thing  delivered. 
So  in  Wilkins's  case  (26).  In  SmalVs  case 
(27)  the  servant  had  authority  to  part 
with  the  possession  only  if  he  got  a  good 
half-crown,  and  the  prisoner  knew  that. 
So  in  Stewarfs  case  (28),  where  the  reason- 
ing of  Alderson,  B.,  is  very  important. 
In  ShMfpa/rtTs  case  (29)  the  servant  had 
no  authority  to  sell  the  mare,  and  the 
prisoner  as  his  confederate  knew  the 
mare  was  not  the  property  of  the  servant. 
So  in  Hench's  case  (30)  the  servant  had 
no  authority  to  pass  property.  So  in 
Pearce*8  case  (14)  there  was  no  intention 
to  pass  property.    As  to   The  King  v. 

(26)  2  EuBS.  on  Crimes,  211. 

(27)  8  C.  &  P.  46. 

(28)  1  Cox,  C.C.  174. 

(29)  9  C.  &  P.  121. 

(30)  2  Bnas.  qa  Crimes,  215. 


Kay  (15)  the  reasoning  by  which  the  con- 
viction is  justified  is,  I  repeat,  such  as 
ought  not  to  exist  in  any  law,  most  espe- 
cially not  in  the  criminal  law.  But,  as  is 
said  in  the  note  in  that  case,  there  was  no 
intention  to  part  with  the  property. 

On  these  grounds  I  think  the  convic- 
tion was  wrong.  I  need  not  profess  my 
respect  for  those  whose  opinions  are  con- 
trary, but  I  feel  bound,  as  I  have  said,  to 
express  mine,  because  I  think  very  im- 
portant principles  are  involved,  and 
because  I  think  it  desirable  to  shew  that 
though  those  whose  opinions  I  share 
may  be  (and  probably  are  in  the  wrong, 
considering  the  numerous  and  weighty 
opinions  wie  other  way),  there  is  more 
doubt  in  the  case  than  has  appeared  to 
some  who  seem  to  me  to  reason  thus : 
The  prisoner  was  as  bad  as  a  thief 
(which  I  deny),  and  being  as  bad 
ought  to  be  treated  as  one,  which 
I  deny  also.  To  such  reasoners  I  give 
the  recommendation  contained  in  an  ex- 
cellent article  in  the  Law  Times  of  Jan. 
26,  1873,  p.  228,  where  it  is  said,  "  A 
Metropolitan  County  Court  Judge  might 
with  advantage  read  and  inwardly  digest 
Foley's  Moral  and  Political  Philosophy^  or 
some  other  approved  treatise,  in  which 
the  necessity  for  positive  rules  of  general 
application,  the  doctrine  of  'particular 
and  general  consequences,'  and  the  supe- 
rior importance  of  and  regard  due  to 
'general  consequences'  are  clearly  ex- 
pounded." 

Beett,  J. — This  case  has  been  consi- 
dered in  three  diflPerent  ways.  It  has 
been  said  that  a  proper  inference  of  fact 
to  be  drawn  from  the  facts  stated  is,  that 
the  prisoner  took  and  carried  away  the 
money  without  any  consent  to  his  so 
doing  by  the  clerk  who  was  present,  and 
that  in  such  case  the  same  rule  of  law  is 
applicable  as  would  be  if  the  prisoner 
had  taken  and  carried  away  the  money  in 
the  absence  of  the  clerk,  and  that  the 
prisoner  was  therefore  properly  convicted. 
It  has  been  said  that  the  facts  which  are 
stated  shew  that  as  a  matter  of  fact  the 
clerk  in  this  case  had  no  general  authority 
to  part  with  the  property  in  the  money 
entrusted  to  him  on  behalf  of  the  Post- 
master-Cl^neral,  but  only  a  limited  au- 
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thoriiy  to  part  with  a  particular  sum  of 
money  to  the  prisoner,  which  was  not  the 
sum  of  mon^  he  did  part  with,  or  to 
hand  a  snm  similar  to  that  which  he  in 
fyijct  handed  to  the  prisoner  to  some  one 
else  and  not  to  the  prisoner,  and  that 
consequently  the  prisoner  was  by  law 
properly  convicted  of  larceny,  even  i^ongh 
the  clerk  intended  the  prisoner  to  take 
and  keep  the  money,  or  in  other  words 
even  though  the  clerk  intended  to  part 
with  both  the  possession  of  and  the  pro- 
perty in  the  money.  It  has  been  said 
that  even  though  the  clerk  had  a  general 
authority  to  pa^  with  the  possession  of 
and  property  in  the  money,  an  authority 
equal  to  that  of  the  Postmaster-General 
if  he  had  been  present,  and  even  though 
the  clerk  intended  to  part  with  the  pos- 
session of  and  property  in  the  money, 
yet  that  the  prisoner  was  properly  con- 
victed, because  no  property  in  the  money 
did  in  point  of  law  at  any  time  pass  to 
the  prisoner. 

Any  difference  of  opinion  as  to  the 
first  proposition  can  only  arise  upon  a 
difference  of  view  as  to  the  proper  infer- 
ence of  het  to  be  drawn.  And  I  think 
also  that  the  only  difference  of  opinion 
with  regard  to  the  second  proposition  is, 
a  difference  as  to  the  true  interpretation 
of  the  clerk's  authority  as  matter  of  fieict. 
But  the  difference  as  to  the  last  propo- 
sition is,  a  difference  as  to  the  criminal 
law.  The  difference  of  opinion  which 
has  arisen  upon  that  proposition  makes 
it  necessary,  as  it  seems  to  me,  to  refer  to 
the  definition  of  larceny,  and  to  point 
out  the  exact  part  of  that  definition  which 
is  in  question.  The  definitions  which 
have  been  generally,  and  until  now,  I 
think,  univOTsally  accepted,  are,  that  lar- 
ceny consists  in  '*  the  wrongful  or  firaudu- 
lent  taking  and  carrying  away  by  any  per- 
son of  the  mere  personal  goods  of  another 
from  any  place  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own 
use,  and  make  them  his  own  property, 
vrUhotU  the  consent  of  the  owner y^  and  again, 
''the  fblonious  tiding  the  property  of 
another,  without  his  consent  <md  agamst 
his  witty  with  intent  to  convert  it  to  the 
use  of  the  taker."  The  indictment  for 
larceny  is  invariably  founded  upon  these 
definitions,  and  comprises  by  necessary 


inference,  if  not  in  express  terms,  every 
part  of  them.  It  has  always  be^  held 
that  each  allegation  of  each  part  of  these 
definitions  is  a  material  allegation  in  the 
indictment,  and  that  everyone  of  such 
allegations  must  be  proved.  Where  cri- 
minal law  is  so  accurately  and  so  merci- 
folly  administered  as  it  is  in  England, 
and  with  so  firm  a  determination  that  no 
man  shall  be  convicted  of  crime,  unless 
the  prosecutor  can  prove  that  the  case  is 
brought  in  every  particular  within  the 
recognised  or  enacted  definition  of  the 
crime,  it  was  to  be  expected  that  there 
would  be,  and  it  is  the  fact  that  there 
have  been  critical  decisions  on  every  part 
of  the  definition  of  the  crime  of  larceny. 
To  some  people,  such  decisions  appear  to 
be  subtle ;  to  others,  carefully  and  rightly 
accurate.  One  part  of  the  definition  is, 
that  the  taking  relied  upon  as  stealing 
should  be  a  talnng  ''  without  the  consent 
and  against  the  will  of  the  owner."  That 
is  the  part  of  the  definition  which  is  in 
question  in  this  case.  It  has  always  been 
held  to  be  a  necessary  part  of  the  defini- 
tion. Besides  the  animus  fura/ndi,  it  is 
necessary,  it  is  said,  that  the  taking  of 
the  goods  should  also  be  without  the 
consent  of  the  owner,  invito  donuno. 
This  is  of  the  very  essence  of  the  crime 
of  larceny,  as  well  as  essential  in  robbery 
(81 ) .  The  cases  quoted  are,  as  to  robbery. 
The  King  v.  M'Dmiel  (32),  and  as  to  lar- 
ceny.  The  King  y.Eggington(ZS),  Where 
the  taking  which  is  alleged  to  be  felonious 
has  occurred  without  the  knowledge  of 
the  owner  or  of  the  person  in  charge,  no 
difficulty  can  arise  upon  this  part  of  the 
definition.  The  difficulties  which  have 
arisen  have  been  where  the  goods  have 
been  delivered  to  the  prisoner,  or  have 
been  taken  by  the  prisoner  with  the  con- 
sent of  the  owner,  or  of  the  person  in 
charge.  In  such  cases  a  distinction  has 
been  made  between  the  terms  "  delivery," 
**  possession,"  and  "  property." 

Where  the  goods  are  obtained  by  the 
prisoner  by  willing  delivery  of  them  to 
him  by  the  owner,  the  first  proposition  of 

(31)  2  Russell  on  dimes,  by  Qreayes^  p.  189, 
4th  Ed. 

(32)  Foster  0.0. 121. 

(33)  2  Leach  0.0.  913. 
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law  which  has  been  a£Srmed  is  as  follows : 
"  K  it  appear  that,  although  there  is  a 
deUvery  by  the  owner  in  fiaot,  yet  there  is 
dearly  no  change  of  property  nor  of  legal 
possession^  but  the  legal  possession  still 
remains  exclnsively  in  the  owner,  larceny 
may  be  committed  exactly  as  if  no  sncm 
ddwery  had  been  made.  Thus  if  a  per- 
son to  whom  goods  are  delivered^  has  only 
the  hare  charge  or  custody  of  them,  and 
the  legal  possession  remains  in  the  owner, 
snch  person  may  commit  larceny  by  a 
frandrdent  conversion  of  the  goods  to  his 
own  nse."  The  next  receiyed  proposition 
is  thns  stated  :  "  Where  there  is  a  deliyery 
of  the  goods  by  the  owner,  it  is  a  settled 
and  well  estabhshed  principle,  that  if  the 
owner  part  with  the  property  in  the  g^oods 
taken,  there  can  be  no  felony  in  the  ts^ng, 
howeyer  £raadnlent  the  means  by  which 
frach  deUyery  was  procured." 

And  according  to  the  common  law  "  if 
the  owner  has  not  parted  with  the  pro- 
j^erty  in  the  goods,  but  only  with  the  pos- 
session of  them,  ihe  question  of  larceny 
remains  open,  and  depends  on  the  fact, 
whether  at  the  time  of  the  alleged  felo- 
nious taking,  the  owner  part  with  the 
possession  of  the  goods  in  such  a  manner 
and  to  such  an  extent  as  to  exclude  the 
idea  of  trespass.  If  the  possession  be 
obtained  by  fraud  there  may  be  larceny, 
assuming  that  the  other  parts  of  the 
definition  are  fulfilled.  K  tne  possession 
be  obtained  without  fraud,  the  taking  by 
which  the  possession  is  obtained  cannot 
be  treated  as  a  taking  by  trespass  and 
consequently  not  as  a  taking  without  the 
consent  of  the  owner." 

The  propositions  thus  expressed  leaye 
open  a  question  as  to  whether  they  mean 
that  *^  the  property  in  the  goods  has  passed 
in  consideration  of  law,"  or  whether  they 
mean  that  '^  it  was  the  intention  of  the 
owner  that  the  property  should  pass." 
Now  they  are  adcbessed  to  the  question, 
whether  the  thing  alleged  to  haye  been 
stolen  was  taken  *'  "VTithont  the  consent  of 
the  owner."  Consent  or  non-consent  is 
an  action  of  the  mind ;  it  consists  exclu- 
sively  of  the  intention  of  the  mind.  These 
propositions,  therefore,  are  treating  of  a 
question  of  intention.  If  it  be  said  that 
a  man  intend  to  part  with  the  property 
in  a  thing  which  he  delivers  to  another. 


ihe  meaning  of  the  words  is,  that  he  in- 
tends that  the  other  should  take  the  thing 
and  keep  it  as  his  own,  and  it  seems  a 
contradiction  in  sense  to  say  that  the 
thing  so  delivered  is  taken  firom  him 
"  without  his  consent."  It  seems  to  follow 
that  the  real  meaning  of  the  propositions, 
when  they  speak  or  the  owner  parting 
with  possession  or  parting  with  the  pro- 
perty, is  as  if  they  were  written,  "  if  the 
owner  intend  to  part  with  the  possession, 
or  intend  to  part  with  the  property."  All 
the  cases  are  consistent  with  this  view, 
though  it  is  not  expressed  in  terms  in  all. 
In  The  Queen  v.  Haruey  (34),  Alderson, 
B.,  asked  the  jury  whether  the  prosecutor 
mea/nt  that  the  prisoner  should  leave  the 
pigs  with  the  lady,  and  either  bring  back 
the  money  or  make  a  bargain.  In  TJie 
Queen  v.  Johnson  (35),  the  jury  found, 
under  direction,  that  the  prosecutor  did 
not  intend  to  part  with  his  property  in  the 
cheque.  JnParke's  Oase  (36),  uie  question 
left  was,  whether  there  was  a  sale  by  Mr. 
Wilson,  and  a  delivery  of  the  goods,  with 
intent  to  pass  the  property.  The  jury 
found  that  Mr.  Wilson  did  not  intend  to 
give  credit.  The  conviction  was  indeed 
set  aside,  but  on  the*  ground,  as  I  appre- 
hend, that  there  was  no  evidence  to  justify^ 
the  finding  of  the  jury.  In  The  King  v. 
NicholsonXS7),  the  conviction  was  held  to 
be  wrong  by  the  Judges,  on  a  case  reserved, 
on  the  ground  that  the  property  in  the 
post  bilk  and  cash  was  parted  with  by  the 
prosecutor  under  the  idea  that  it  had  been 
favrly  won.  The  ground  of  the  judgment 
seems  to  me  to  be  the  intention  or  idea 
of  the  prosecutor.  In  the  case  of  The 
Queen  v.  Adams  (19)  it  seems  to  me  im- 

Eossible  to  say  that  any  property  in  the 
at  passed  to  the  prisoner  in  considera- 
tion of  law.  The  hat  was  delivered 
by  the  owner  to  an  innocent  messenger 
of  the  prisoner's,  upon  an  assertion  that 
he,  the  messenger,  was  sent  by  Paul.  No 
property  passed  to  Paul,  because  there 
was  no  delivery  to  him  or  to  an  agent  of 
his.  No  property  passed  in  law  to  the 
prisoner,  because  there  was  no  intention 

(34)  9  Car.  &  P.  363. 
(36)  2  Den.  CO.  310. 

(36)  2  East  P.O.  671. 

(37)  2  East  P.O.  669. 
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that  he  sbonld  have  the  hat.  But  the  act 
of  taking  relied  on  was  the  delivery  of 
the  hat  hy  the  prosecutor  to  the  messen- 
ger, and  the  prosecutor  intended  to  part 
with  the  property  in  the  hat,  or  in  other 
words,  that  it  should  be  taken  away  and 
kept.  The  Judges  on  a  case  reserved  held 
that  there  could  be  no  felony.  The  deci- 
sion in  the  cases  of  The  King  v.  Daven- 
port (9)  and  The  King  v.  Savage  (38) 
seem  to  me  to  be  founded  entirely  on  dis- 
cussions and  considerations  as  to  ^^ 
intention  of  the  prose&utor  to  pass  the  pro- 
perty.  In  Atkinson^  s  Case  (13)  the  decision 
of  the  Judges  upon  a  case  reserved  is,  in 
terms,  that  there  was  no  felony,  '^  as  it 
appeu^  that  the  property  was  intended 
to  pass  by  the  delivering  of  the  owner." 
In  the  last  case  upon  this  point,  the  case  of 
The  Queen  v.  Prince  (2),  the  proposition  of 
law  is  thus  stated  by  Blackburn,  J. — "  K 
the  owner  intended  flie  property  to  pass, 
though  he  would  not  so  have  intended  had 
he  known  the  real  fisusts,  that  is  sufficient 
to  prevent  the  offence  of  obtaining  an- 
other's property  from  amounting  to  lar- 
ceny; and  where  the  servant  has  an 
authority  co-equal  with  the  master's,  and 
parts  with  his  master's  property,  such 
property  cannot  be  said  to  be  stolen,  inas- 
much  as  the  servant  intends  to  part  with 
the  property  in  it."  The  question  has 
always  been  a  question  left  to  the  jury, 
and  has  never  hitherto  been  treated  as  a 
difficult  question  of  the  law  of  property 
to  be  ruled  by  the  Judge.  There  is  no 
trace  in  the  books  of  the  treatment  now 
sought  to  be  applied.  The  preamble  to 
the  statute  33  Hen.  8.  c.  1  draws  the 
distinction  between  goods  taken  "by 
stealth  and  goods  delivered  by  the  owner 
willingly  on  being  deceived  by  false 
tokens."  On  consideration  then  of  the 
authorities,  and  of  the  part  of  the  defini- 
tion with  which  they  dealt,  and  of  prin- 
ciple, I  am  of  opinion  that  the  proposition 
of  law  which  would  have  been  applicable 
in  this  case  if  the  owner  himself  had  been 
present  is,  when  accurately  stated,  that 
"where  there  is  a  delivery  of  the  goods 
by  the  owner  there  can  be  no  felony  if 
the  owner  intend  to  part  with  the  property 
in  the   goods,  however    fraudulent  the 

(88)  2  East  P.O.  673. 


means  by  which  such  delivery  was  pro- 
cured." 

Where  the  deliverr  is  made  by  a  ser- 
vant or  agent  of  the  owner,  and  the 
servant  or  agent  have  an  authority  to 
pass  the  possession'  of,  and  the  property 
in,  the  goods  as  if  the  owner  were  present, 
the  same  rule  is  applicable  as  if  the  deli- 
very had  been  made  by  the  master — The 
King  v.  Jackson  (20)  and  The  Queen  v. 
Prince  (2).  But  if  the  deliveiy  be  by  a 
servant  or  agent  whose  authority  is 
limited,  intending  only  to  pass  the  posses- 
sion and  not  to  pass  the  property,  tnen  the 
proposition  applicable  is  that  which  ap- 
plies when  the  master  delivers  only  the 
possession  and  not  the  property.  Al- 
though the  servant  deliver  the  goods 
intending  to  pass  both  possession  and 
-pvoperty,  the  prisoner  may  be  convicted 
of  larceny,  if  he  obtained  the  delivery  by 
fraud — The  King  v.  Longstreet  (3),  and 
many  other  cases.  Just  as  if  by  fraud  he 
obtained  delivery  from  the  owner  who 
intended  by  such  delivery  to  g^ve  posses- 
sion only  and  not  to  pass  the  property. 
Such  I  believe  to  be  the  propositions  of 
law  which  have  been  acted  upon  by  a  long 
series  of  most  able  and  carefrd  Judges, 
and  which,  therefore,  the  present  Judges, 
in  my  opinion,  have  no  authority  to  over- 
rule. It  follows  that  I  cannot  agree  with 
a  judgment  which  decides  that  even 
though  the  derk  had  a  general  authority 
to  part  with  the  possession  of  and  pro- 
perty in  the  money,  an  authority  equal  to 
that  of  the  Postmaster- General  if  he  had 
been  present,  and  even  though  the  clerk 
intended  to  part  with  the  possession  of, 
and  the  property  in  the  money,  yet  that  the 
prisoner  was  properly  convicted.  I  think 
that  such  a  judgment  is  founded  upon  and 
enunciates  a  wrong  proposition  of  law. 
Upon  the  assumptions  of  fact  thus  stated, 
I  am  of  opinion  that  a  prisoner  could  not 
be  convicted  according  to  law  of  larceny. 
But  if  the  clerk  had  only  a  limited  special 
authority  to  part  with  only  the  possession 
of  the  money  entrusted  to  him,  or  a 
limited  special  authority  to  part  with  the 
property  in  a  different  sum  from  that 
which  he  delivered  to  the  prisoner,  or  a 
limited  special  authority  to  part  with  a 
similar  sum  to  that  which  he  delivered  to 
the  prisoner,  not  to  the  prisoner,  but  to 
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another  person,  then  I  am  of  opinion  that 
the  prisoner,  npon  the  assumption  that 
the  other  parts  of  the  definition  of  larceny 
were  proved,  was  properly  convicted  of 
taking  the  money  without  the  consent  of 
the  Postmaster- Gteneral,  and  properly 
convicted  of  larceny.  This  reduces  the 
difierence  of  opinion  as  to  the  first  propo- 
sition, which  has  been  stated  in  this  case, 
to  a  difference  of  opinion  as  to  what  was 
the  intention  of  the  clerk  with  regard  to 
delivering  the  noney,  and  as  to  the  second 
proposition,  as  to  what  was  the  authority 
m  met  of  the  clerk.  It  seems  to  me  that, 
with  r^ard  to  passing  the  possession  of 
and  property  in  the  money  entrusted  to 
him,  he  had  the  same  authority  as  any 
other  bank  clerk.  If  he  acted  with  strict 
accuracy,  his  duly  was  to  part  with  so 
much  money  as  he  was  directed  to  part 
with  by  a  genuine  warrant,  and  to  pay 
such  sum  of  money  to  the  person  men- 
tioned in  such  warrant.  But  he  had 
authoriiy  to  part,  not  with  any  specific 
money,  but  with  any  of  the  money  en- 
trusted to  him  to  any  one  of  all  the 
persons  who  should  properly  present  a 
genuine  warrant.  That  seems  to  me 
to  be  a  general  authority.  To  all  such 
persons  he  had  authority  to  give  posses- 
sion of  the  money  in  order  that  they  might 
keep  it,  that  is  to  say,  he  had  authority  to 
pass  to  all  such  persons  the  possession  of 
and  the  property  in  the  money  which  he 
handed  to  them.  It  seems  to  me,  there- 
fore, that  as  to  passing  the  possession  of 
and  property  in  the  money  which  he 
should  deliver,  he  had  a  general  authority 
to  deal  with  the  money  as  if  in  place  of 
the  owner.  It  seems  to  me  that  the  clerk 
intended  to  pass  to  the  man  who  stood 
before  him,  that  is  to  say,  the  prisoner, 
i^e  possession  of  and  the  property  in  the 
whole  of  the  money  which  he  had  put  on 
the  connter  for  the  prisoner  to  take  up, 
and  entered  in  the  prisoner'^s  book  as  paid 
to  the  prisoner.  And  it  seems  to  me  to  fol- 
low that  the  prisoner,  notwithstanding  his 
firaudnlent  knowledge  of  the  clerk's  mis- 
take, and  his  firaudnlent  reticence,  and  his 
fraudulent  acceptance  of  what  he  knew 
was  not  due  to  him,  cannot  legally  be 
convicted  of  larceny.  I  think  that  the 
conviction  was  wrong. 

New  Sbribs,  42.— Hag.  Cas. 


Gleasbt,  B. — The  case  is  not  affected 
by  the  Acts  of  Parliament  extending  the 
criminal  responsibility  for  larceny  to 
bailees  and  others,  because  the  prisoner 
was  clearly  not  a  bailee,  so  as  to  be  guilty 
by  subsequently  converting  the  money  to 
his  own  use,  and  he  does  not  come  within 
any  other  Act  of  Parliament.  We  have 
therefore  to  deal  with  a  case  in  which  a 
crime  is  charged,  which  under  the  old  law 
would  have  been  punishable  with  death, 
and  in  early  times  generally  received  that 
punishment. 

The  punishment  was  so  severe  that  the 
crime  was  strictly  defined,  and  from  the 
earliest  times  was  not  committed  by 
firaudulently  dealing  with,  or  appro- 
priating the  property  of  others,  but  was 
only  committed  when  the  property  was 
taken  by  the  accused;  and  it  must  be 
taken  firaudulently  without  the  consent  of 
the  owner. 

It  is  laid  down  in  Foster* s  Oroum  Law, 
p.  123 :  "  It  is  of  the  essence  of  the  offence 
of  robbery  and  larceny  that  the  goods  be 
taken  against  the  will  of  the  owner." 

Coke  in  the  Srd  Institute,  under  the 
head  of  larceny  or  theft,  p.  107,  quotes 
the  definition  in  the  Mirror  of  Justice  to 
the  above  effect,  and  he  then  gives  the 
explanation  of  the  words  in  the  Mirror  as 
follows,  quoting  from  the  translation,  '^  It 
is  said  a  taking  for  bailing  or  delivery  is 
not  in  this  case.'* 

And  Coke  himself  says  afterwards, 
p.  107: 

''  Secondly,  it  must  be  an  actual  taking  : 
by  taking  and  not  bailment  or  delivery 
for  that  is  a  receipt,  and  not  a  taking : 
and  therewith  agreeth  Glanvil :  Furtum 
non  est  ubi  initium  habet  detentionis  per 
dominum  rei." 

This  continues  to  be  the  law  except  so 
far  as  altered  by  statute. 

But  the  taking  does  not  necessarily 
mean  a  taking  by  force,  or  surreptitiously, 
and  the  cases  as  to  what  constitutes  a 
taking,  occupy  nearly  100  pages  in  Butsell 
on  Orimes,  Vol.  2,  p.  152, 4th  edit.  They 
seem  to  establish :  first,  that  where  de- 
livery is  fi»udulently  obtained  from  any 
person  having  no  authority  to  deal  with 
the  property,  it  is  a  takmg  from  the 
owner. 

The  instances  of  this  are  obtaining  de« 
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Kvery  from  a  mere  servant  by  a  false 
representation  of  the  master's  orders. 
Obtaining  delivery  from  a  carrier  whose 
only  authority  is  to  change  the  possession 
from  A  to  B  by  a  false  representation  of 
being  B. 

Another  instance  more  like  the  present, 
because  there  is  a  mistake.  Where  a 
person  leaves  his  umbrella  or  cloak  or 
watch  with  any  person  to  be  returned  on 
application,  and  he  afterwards  fraudu- 
lently identifies  as  his  own  a  more  valua- 
ble umbrella  or  cloak  belonging  to  another 
person.  This  would  be  a  ta^ng  because 
the  parties  had  no  transaction  or  dealing 
connected  with  property,  the  person  in 
charge  having  only  an  authority  to  return 
to  each  person  his  chattel. 

Secondly,  the  cases  establish  that  when 
the  owner  himself  delivers  them,  but  only 
for  the  purpose  of  some  office  or  custody, 
as  of  a  man  delivering  sheep  to  his 
shepherd  (an  instance  put  by  Coke),  if  the 
shepherd  having  them  in  his  charge,  frau- 
dulently converted  them  to  his  own  use,  it 
would  be  a  taking  because  the  ri^ht  of 
possession  (much  less  of  property)  was 
not  for  an  instant  changed. 

But  the  cases  also  establish  that,  where 
there  is  a  complete  dealing  or  transaction 
between  the  parties  for  the  purpose  of 
passing  the  property,  and  so  the  pos- 
session parted  with  tiiere  is  no  taking, 
and  the  case  is  out  of  th&, category  of 
larceny. 

Considering  what  the  penalty  was, 
there  was  nothing  unreasonable  or  con- 
trary to  the  spirit  of  our  laws  in  drawing 
a  dividing  line,  and  holding  that  whenever 
the  owner  of  property  is  a  party  to  such  a 
transaction  as  I  have  mentioned,  such 
serious  consequences  were  not  to  depend 
upon  the  conclusion  which  might  be 
arrived  at  as  to  the  precise  terms  of  the 
transaction,  which  might  be  compHcated 
and  uncertain  and  difficult  to  ascertain. 
And  this  agrees  with  Hawkins'  opinion, 
Pleas  of  the  Or<mn,  book  1,  c.  33.  sec.  3 ; 
where  (in  dealing  with  the  question  of 
what  shall  be  a  felonious  talung),  after 
pointing  out  that  unless  there  has  been  a 
trespass  in  taking  goods,  there  can  be  no 
felony  in  carrying  them  away,  he  adds — 

"  And  herein  our  law  differs  from  the 
Civil,  which  having  noncapital  punishment 


for  bare  thefto,  deals  with  offences  of  this 
kind  (that  is  fraudulent  appropriation  of 
things  not  taken),  as  in  strict  justice  most 
certainly  it  may;  but  our  law,  which 
punishes  all  theft  with  death,  if  the  thing 
stolen  be  above  the  value  of  twelve  pence, 
and  with  corporal  punishment,  if  under, 
rather  chooses  to  deal  with  them  as  civil 
than  criminal  offences." 

I  believe  the  rule  is  as  I  have  stated, 
and  that  it  is  not  limited  to  cases  in  which 
the  property  in  the  chattel  actually  passes 
by  virtue  of  the  transaction. 

I  have  not  seen  that  limitation  put  upon 
it  in  any  text  book  on  the  criminal  law, 
and  there  are,  unless  I  am  mistaken,  many 
authorities  against  it. 

The  cases  shew  no  doubt  beyond  ques- 
tion, that  where  the  transaction  is  of  such 
a  nature  that  the  property  in  the  chattel 
actually  passes  (though  subject  to  be  re- 
sumed by  reason  of  fraud  or  trick),  there 
is  no  taking  and  therefore  no  larceny. 
But  they  do  not  shew  the  converse,  viz., 
that  when  the  proper^  does  not  pass 
there  is  no  larceny.  On  the  contiury, 
they  appear  to  me  to  shew  that  where 
there  is  an  intention  to  part  with  the 
property  along  with  the  possession,  though 
the  fraud  is  of  such  a  nature  as  to  prevent 
that  intention  from  operating,  there  is 
still  no  larceny. 

This  seems  so  closely  to  follow  from  the 
cardinal  rule,  that  there  must  be  a  taking 
against  the  will  of  the  owner,  that  the 
cases  rather  assume  that  the  intention  to 
transfer  the  property  governs  the  case 
than  expressly  decides  it.  For  how  can 
there  be  a  taking  against  the  will  of  the 
owner  where  the  owner  hands  over  the 
possession,  intending  by  doing  so  to  part 
with  the  entire  property  ? 

As  £Eur  as  my  own  experience  goes, 
many  of  the  cases  of  fraudulent  pretences 
which  I  have  tried,  have  been  cases  in 
which  the  prisoner  has  obtained  goods 
from  a  tradesman  upon  the  false  pretence 
that  he  came  with  the  order  from  a 
customer.  In  these  cases  no  property 
passes  either  to  the  customer  or  to  the 
prisoner,  and  I  never  heard  such  a  case 
put  forward  as  a  case  of  larceny. 

And  the  authorities  are  distinct  upon 
cases  reserved  for  the  Judges,  that  in  such 
cases  there  is  no  larceny.    In  The  Queeti  v. 
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Adams  (1),  the  prisoner  was  indicted  for 
stealing  a  qoantity  of  bacon  and  hams,  and 
it  app^red  that  he  went  to  the  shop  of 
one  Aston,  and  said  he  came  from  Mr. 
Parker  for  some  hams  and  bacon,  and 
produced  the  following  note  parportmg  to 
be  BiCTed  by  Parker — 

"  Have  the  goodness  to  give  the  bearer 
ten  good  thick  sides  of  bacon  and  four 
good  hams  at  the  lowest  price.  I  shall  be 
in  town  on  Thursday  next,  and  will  come 
and  pay  yoa. 

"  Yours  respectftilly, 

"T.  Parker." 
Aston  believing  the  note  to  be  the 
gennine  note  of  Parker  (who  occasionally 
dealt  with  him),  delivered  the  articles  to 
Adams.  The  jnry  convicted,  but  upon  a 
case  reserved  upon  the  question  whether 
the  offence  was  larceny,  the  Judges  were 
all  of  opinion  that  the  conviction  was 
wrong. 

Ooleman^s  Case  (89)  is  to  the  same  effect. 
In  that  case  the  prisoner  got  some  silver 
as  change,  falsely  pretending  to  come  from 
a  neighbour  for  it ;  and  it  was  held  not 
to  be  a  case  of  larceny. 

Atkinson's  Case  (18)  was  a  similar  one, 
and  the  prisoner  was  convicted,  but  on  a 
reference  to  the  Judges  after  conviction, 
all  present  held  that  it  was  no  felony  on 
the  ground  i^at  the  property  was  intended 
to  pass  by  the  delivery  of  ihe  owner. 

There  is  also  a  la^^  class  of  cases  in 
which  it  has  been  held  that  there  was  no 
taking  so  as  to  constitute  larceny  where 
the  possession  had  been  wholly  parted 
with  (not  by  way  of  mere  charge  or 
custody,  as  in  the  case  of  the  shepherd  or 
butler),  though  there  was  no  intention  to 
pass  the  properly.  And  the  distinction 
has  been  drawn  between  delivering  yam 
to  a  weaver  to  work  upon  the  employer's 
premises  in  which  there  is  no  complete 
parting  with  the  possession  ;  and  the  de- 
livery to  a  weaver  to  take  home  and  work 
up  there.  In  the  latter  case  the  possession 
is  wholly  parted  with  an.d  (previous  to 
recent  legislation)  there  could  be  no 
krceiw  by  subsequent  appropriation,  2 
East  P.C.,  c.  16,  8.  109.  So  the  giving 
doth  to  a  tailor  to  make  into  a  coat.  IjeL 
Hke  manner,  delivering   a  horse  to  be 

(39)  2  East  P.C.  c.  16,  sec,  104,  p.  672. 


agisted  at  so  much  a  week — The  King  v. 
^Uh  (23),  'or  cattle  to  a  drover  to  be  sold 
on  the  road  if  he,  could  do  so — The  King 
V.  Goodhody  (24).  In  all  these  cases  the 
legal  possession  being  wholly  transferred, 
there  could  be  no  takmg  in  the  nature  of  a 
trespass,  and  they  were  not  formerly  cases 
of  larceny. 

I  will  only  ftirther  refer  to  the  case  of 
The  King  v.  Barnes  (40),  and  I  do  so  from 
its  resemblance  to  the  present  case.  The 
prisoner  was  indicted  for  larceny.  He 
was  clerk  to  the  prosecutors,  and  it  was 
his  duty  to  pay  dock  and  town  dues.  He 
fraudulently  represented  that  a  sum 
of  21.  10s.  4id.  was  required  to  make 
the  payments,  when  only  11.  Ss.  was 
wanted,  and  obtained  the  larger  sum, 
intending  to  appropriate  the  difference  to 
his  own  use.  Upon  a  case  reserved  it  was 
held  not  to  be  larceny.  The  main  dif- 
ference between  that  case  and  the  present 
is,  that  the  prisoner  there  dishonestly 
made  use  of  &lsehood  to  obtain  the  larger 
amount ;  in  the  present  case  he  obtained 
the  larger  amount  by  dishonestly  omitting 
to  correct  the  mistake  of  the  postmistress. 
In  both  cases  the  over-payment  was  made 
under  a  mistake  of  the  facts. 

In  my  opinion  all  the  authorities 
warrant  the  proposition  of  law  as  laid 
down  by  my  brother  Blackbu«n  in  the 
last  reported  case  on  the  subject — The 
Kvng  V.  Prince  (2)  (which  was,  like  the 
present,  a  case  of  payment  under  a  mistake 
effect)— 

"  K  the  owner  vfUended  the  property  to 
pass,  though  he  would  not  have  so  intended 
had  he  known  the  real  fects,  that  is  suf- 
ficient to  prevent  the  offence  of  obtaining 
another's  property  from  amounting  to 
larceny,  and  where  the  servant  has  an 
authority  coequal  with  the  master's  and 
parts  with  hia  master's  property,  such 
property  cannot  be  said  to  be  stolen  inas- 
much as  the  servant  intends  to  part  with 
the  property  in  it." 

With  those  authorities  before  me,  T 
cannot  accept  as  the  proper  test,  not  the 
intention  of  the  owner  to  deliver  over  the 
property  (which  is  a  question  of  fact)  but 
the  effect  of  the  transaction  in  passing  the 
property  which  might  raise  in  many  cases 

(40)  2  Den,  O.C.  09. 
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a  question  of  law.  This  appears  to  me  to 
be  a  novelty  at  variance  with  the  definition 
of  larceny  which  makes  the  mind  and 
intent  of  the  owner  the  test,  and  irre- 
concilable with  the  manner  in  which  these 
cases  have  always  been  dealt  with. 

And  it  is  of  great  importance  to  abide 
by  cases  already  decided  by  the  Judges 
because  the  law  of  larceny  being  the  same 
in  Ireland  as  in  England,  the  decisions 
ought  to  be  the  same ;  and  the  Judges  in 
Ireland  may  feel  themselves  bound  by 
adjudged  cases  (recognised  in  all  the 
text  books  and  long  acted  on),  though  we 
may  assume  to  overrule  them,  and  so  there 
may  be  an  undesirable  divergence  of 
opinion.  And  it  must  be  borne  in  mind 
that  the  cases  which  must  be  overruled  if 
this  new  test  be  adopted.  Adamses  Case 
(12);  OoZeman*«(7(we(39);  Aikimon'aOaBe 
(13),  are  not  decisions  of  the  Court  for 
Grown  Cases  Reserved,  but  unanimous 
decisions  of  all  the  Judges  upon  cases 
submitted  to  them. 

However  desirable  it  may  be  that  the 
law  should  now  be  changed,  I  am  not  at 
liberty  to  set  aside  or  qualify  the  rule  of 
law  so  long  settled,  and  to  say  that  an 
acquisition  of  a  chattel  by  dishonest 
means  is  now  a  felony.  Nor  do  I  feel 
myself  at  libertv  to  leave  such  a  question 
tothejuiy.  If  the  transaction  is  of  the 
nature  which  I  have  mentioned,  the  dis- 
honest mind  of  the  person  receiving  is 
immaterial  upon  the  charge  of  felony,  and 
ought  not  therefore  to  be  left  to  the  jury. 
Otherwise  the  juiy  would  be  misled  by 
their  disapproval  of  any  thing  dishonest 
into  the  erroneous  conclusion  of  a  felonious 
intent  to  do  that  which  is  not  a  felony. 

But  the  person  with  whom  the  trans« 
action  takes  place,  and  from  whom  the 
delivery  is  received  must  be  a  person 
qualified  to  enter  into  the  transaction  and 
capable  of  passing  the  property. 

In  the  present  case  the  transaction  was 
with  the  clerk  of  the  postmistress.  The 
clerk  was  the  person  placed  in  the  office 
for  the  purpose  (inter  alia)  of  making 
payments  and  taking  receipts.  He  is 
called  the  clerk,  and  therefore  his  act 
within  the  genend  scope  of  his  authority 
would  be  the  act  of  the  postmistress. 

But  it  is  suggested  that  the  post- 
mistress was  not  m  any  sense  the  agent  of 


the  Postmaster-General,  but  had  in  «ach 
case  a  separate  and  particular  authority  to 
make  the  payment.    And  upon  looking 
into  the  Act  of  Parliament,  24  &  25  Vict, 
c.  14,  I  should  not  be  prepared  to  decide 
this  case  upon  the  ground  that  the  post- 
mistress had  a  general  authority,  or  more 
than  a  particular  one  to  make  the  pay- 
ment of  lOtf.  to  the  prisoner.     And  if  at 
the  time  when  the  payment  was  made,  the 
postmistress  or  clerk  had  done  some  act 
wholly  out  of  the  authority,  as  for  in- 
stance payment  to  a  stranger,  I  should 
feel  a  difficulty  in  saying  it  must  be  re- 
garded as  the  act  of  a  person  capable  of 
passing  the  property  in  such  a  trans- 
action.   But  upon  tlus  it  is  not  necessary 
to  give  a  decided  opinion  because  the 
prisoner  was  the  person  entitled  to  be 
paid  the  10«.  for  which  he  applied  under 
the  order,  and  the  authority  was  to  pay  to 
him  that  sum.     The  exercise  of  power  in 
making  too  large  a  payment  on  behalf  of 
the    Postmaster-General,   was    therefore 
only  excessive,    and   (according  to  the 
ordinary  rule  in  the  exercise  of  pjower) 
was  valid  so  far  as  it  was  within  the 
power,  the  excess  being  clearly  separable. 
This    is    not   the  case   of  the    post- 
mistress being  authorised  to  deliver  one 
bag  of  money  to  one  person,  and  another 
bag  of  money  to  another  person.     In  that 
case  the  prisoner  knowingly  getting  the 
wrong  ba^  would  get  something  to  which 
he  had  no  colour  of  title.    The  authority 
here  is  to  enter  into  an  account  with  the 
prisoner  by  paying  him  a  certain  amount, 
and  making  a  corresponding  alteration  in 
the  balance.    And  this  is  done :  the  pay- 
ment is  made,    and  the  corresponding 
alteration  in  the  balance,  but  there  is  a 
mistake  in  the  amount  paid,  and  so  in  the 
balance,  and  it  becomes  really  the  ordinary 
case  of  overpayment  by  a  banker's  clerk 
by  mistake.    It  appears  to  me  quite  im- 
possible with  due  attention  to  the  &cts  to 
regard  the  prisoner  as  a  stranger  inter- 
vening in  a  transaction  between   other 
parties.    No  other  party  was  present  or 
was  named.    And  the  prisoner  entered 
and  left  the  office  in  the  same  character, 
viz.,  that  of  payee,  though  he  left  it  as 
payee  of  a  larger  amount  than  he  was 
entitled  to  and  carried  with  him  the  book, 
which  was  an  unanswerable  proof  thf^  ho 
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wa8  payee,  and  was  payee  of  the  larger 
amount. 

The  prisoner  was  therefore  entitled  to 
bo  paid  the  lOs,  out  of  the  money  handed 
to  him,  and  that  being  so,  there  is  a  tech- 
nical objection  to  the  conviction,  that 
there  are  no  partionlar  chattels  or  pieces 
of  money  in  respect  of  which  the  charge 
of  larceny  can  be  sustained. 

But  independent  of  this  technical  ob- 
jection, the  duty  of  the  prisoner,  if  he 
had  acted  as  he  ought  to  have,  done,  was 
to  have  taken  10«.  out  of  the  amount, 
and  to  have  handed  the  rest  to  the 
clerk.  He  ought  at  the  same  time  to 
have  handed  back  his  book  and  had  it 
corrected,  because  it  changed  him  with  the 
receipt  of  82.  odd,  but  his  omission  to  do 
this  does  not  in  my  opinion  involve  him  in 
the  charge  of  larceny. 

There  was  no  mistake  in  the  person, 
because  the  prisoner  handed  in  his  order 
and  also  his  deposit  book ;  and  if  the 
clerk  had  known  him  well  it  would  have 
made  no  difference.  He  would  still  have 
paid  him  the  wrong  amount  because  the 
same  cause  would  have  operated,  viz., 
looking  at  the  wrong  order. 

There  was  no  mistake  in  the  amount. 
I  mean  it  was  not  the  case  of  the  clerk 
handing  him  a  hundred  poxmd  note,  when 
he  intended  to  hand  a  52.  note,  or  un- 
knowingly two  notes  instead  of  one.  He 
intended  to  pay  the  prisoner  the  par- 
ticular sum ;  and  it  was  a  deliberate  act 
because  he  took  the  amount  &om  a  docu- 
ment and  completed  the  transaction  by 
debiting  the  prisoner  with  that  sum  in  his 
book.  So  that  it  was  not  like  the  case  of 
a  wrong  sum  being  put  down  by  mistake, 
and  the  prisoner  snatching  it  up  and 
running  away  with  it  for  the  purpose  of 
preventing  the  mistake  from  being  set 
right. 

The  mistake  was  in  the  supposed 
amount  of  the  prisoner's  claim.  The 
prisoner  applied  for  lOs,,  and  the  clerk 
thought  he  was  entitled  to  more  and  paid 
him  accordingly,  and  this  overpayment 
might  have  been  afterwards  adopted  by 
the  postmaster  so  as  to  make  the  prisoner 
chai^;eable  with  the  balance. 

The  clerk  did  not  the  less  intend  to 
make  the  payment  which  he  deliberately 
made,  becf^nse  be  was  fit  th^  time  under 


the  influence  of  a  mistake.  He  would  not 
have  intended  to  make  the  payment  but 
for  the  mistake.  Mistakes  are  constantly 
occurring,  and  few  people  can  say  that 
they  have  not  acted  under  their  influence, 
but  their  acts  remain  as  acts  done  at  the 
time,  though  their  effects  may  be  after* 
wards  corrected. 

No  doubt  there  was  no  intention  to 
overpay  the  prisoner,  that  is  to  produce 
the  effect  of  overpayment;  but  the  in- 
tention was  to  do  the  act  of  paying  the 
larger  sum  because  it  was  thought  to  be 
the  proper  one. 

This  is  the  answer  to  one  argument 
addressed  to  us,  viz.,  that  the  prisoner 
took  up  what  was  intended  for  another 
and  not  for  him,  and  therefore  there  was 
a  taking  by  him  moito  domino.  The  con- 
clusion of  law^ would  be  quite  correct  if  it 
could  be  correctly  said  that  the  amount 
was  intended  for  another.  The  clerk 
ought  to  have  intended  that  amount  for 
another,  and  would  have  done  so  if  he 
had  properly  informed  himself  of  the 
facts,  but  unfortunately  for  the  prisoner, 
the  clerk  did  not  properly  inform  himself 
of  the  facts,  and  therefore  he  intended  the 
prisoner  to  receive  the  larger  amount. 
The  clerk  intended  A  to  receive  what  he 
ought  to  have  intended  B  to  receive,  but 
it  was  not  the  less  his  intention  that  A 
should  receive  what  he  handed  over  to 
him.  There  was  only  one  transaction,  and 
only  two  parties  to  it,  the  clerk  and  the 
prisoner,  and  his  fault  was  the  work  of 
an  instant,  and  might  to  an  ignorant  and 
illiterate  person  be  connected  with  some 
confusion  of  mind,  though  the  disparity 
of  amount  in  this  case  would  make  a 
person  of  any  sense  and  judgment  at 
once  see  and  correct  the  mistake. 

I  do  not  think  a  man  ought  to  be  ex- 
posed to  a  charge  of  felony  upon  a  trans- 
action of  this  description,  which  is  alto- 
gether founded  upon  an  unexpected 
blunder  of  the  clerk.  The  prisoner  was 
undoubtedly  at  the  office  for  an  honest 
purpose,  and  Ends  a  larger  sum  of  money 
than  he  demanded  paid  over  to  him  and 
charged  against  him. 

A  man  may  order  and  pay  for  certain 
goods,  and  by  mistake  a  larger  quantity 
tiian  was  paid  for  may  be  put  in  the 
package,  and  he  may  take  them  away. 
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Or  he  may  pay  in  excess  for  that  which 
is  ordered  and  delivered. 

Is  the  person  receiving  to  be  pnt  in  the 
peril  of  a  conviction  for  felony  in  all  snch 
cases  npon  the  conclusion  which  may  be 
arrived  at  as  to  whether  he  knew  or  had 
the  means  of  knowing,  and  had  the  arwmus 
furcmdi  ? 

I  think  not.  I  think  snch  cases  are  out 
of  the  area  of  felony,  and  therefore  the 
animus  fwra/ndi  is  inapplicable,  and  ought 
not  to  be  left  to  the  jury.  And  any  con- 
clusion founded  upon  iiie  finding  of  the 
jury  upon  a  question  which  ought  not  to 
be  left  to  them,  must  be  erroneous  because 
the  foundation  is  nought. 

I  think  the  conviction  was  against  law, 
aud  ought  to  be  quashed. 

OonvicHon  affirmed. 


Attorney— B.  W.  Peacock,  for  the  proeecution. 


[CROWN  CASE  RESERVED.] 


1873 
May  31 
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THE  QUEEN  V,    REBECCA 
GOLDSMITH.* 


Receiving  Goods  hnawi/ng  them  to  have 
been  unlawfully  obtained  by  False  Pre- 
tences —  Indictment — Pleading — Defective 
Averment — Aider  by  Verdict— 24i  ^  25 
Vict.  c.  96.  88.  88,  95 ;  7  Oeo.  4.  c.  64. 
IT.  21. 

A  prisoner  was  tried  a/nd  convicted  on  a 
count  of  cm  indictment  which  alleged  thai 
the  defendant  unlawfully  received  goods^ 
unlawfully^  ^c,  dbtaimsd  "  by  msans  of  cer- 
tain false  pretences,**  with  intent,  A-c, 
hnotoing  the  same  to  ha/ve  been  obtained  by 
means  of  certain  false  and  fraudulent  pre- 
tences with  intent,  Sfc : — ^Held,  that  whether 
or  not  the  indictment  ought  to  have  de- 
scribed wnd  set  out  the  false  pretences^  as 

*  Coram  BoviH,  C.J.;  BramwoU,  B.;  Cleaeby, 
B,;  Ghx>Te,  J. ;  and  Archibald,  J. 


well  on  principle  as  because  it  had  foUowed 
the  words  of  the  statute,  it  wa^  cured  by 
verdict  and  that  it  was  too  lale  to  take  sv4sh 
an  objection  by  a  motion  in  arrest  of  judg- 
ement, and  that  a  conviction  on  such  count 
must  be  affirmed. 

The  King  v.  Mason  (2  Term  Bep. 
581)  disapproved. 

Case  reserye4  by  the  learned  Deputy 
Recorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal 
Court  held  on  Monday,  the  5th  day  of 
May,  1873,  Rebecca  Goldsmith  was  tried 
before  me  upon  an  indictment  containing 
fourteen  counts  for  various  misde- 
meanours. 

The  thirteenth  count  was  as  follows — 

"  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the 
said  Rebecca  Goldsmith  afterwards,  to  wit 
in  the  year  of  our  Lord,  1872,  in  the  couniy 
of  Middlesex,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  un- 
lawftdly  did  reoeiye  and  have  divers  ar- 
ticles of  jewelleiT,  to  wit  (here  foUowff  a 
list  of  the  goods  alleged  to  have  been 
unlawfully  received)  of  the  goods  and 
chattels  of  the  said  Charles  Drayson  and 
others,  which  said  goods  and  chattels  in 
this  count  aforesaid  had  lately  belbre  ^en 
been  unlawfully  and  knowingly  and  firau- 
dulently  obtained  of  and  mm  the  said 
Charles  Drayson  and  others,  by  means  of 
certain  £EJse  pretences  with  intent  to  de- 
fraud ;  she,  the  said  Rebecca  Goldeonith, 
at  the  time  she  so  as  aforesaid  unlawfully 
received  and  had  the  same  goods  and  chat- 
tels, then  and  there  well  knowing  that  the 
same  goods  and  chattels  had  been  ob- 
tained by  means  of  certain  ^se  and 
fraudulent  pretences,  with  intent  to  de- 
fraud as  in  this  count  before  mentioned, 
against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity." 

The  fourteenth  coimt  was  in  the  same 
form  for  receiving  goods  belonging  to 
another  owner. 

At  the  close  of  the  case  for  the  prose- 
cution, Mr.  Giffard  and  Mr.  Poland, 
on  behalf  of  the  prisoner,  objected  that 
the  13th  and  14th  counts  were  bad  be- 
cause they  did  not  set  forth  the  &lse  pre- 
tences by  means  of  which  the  goods  had 
been  obteined,  and  that  consequently  it 
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did  not  appear  that  those  false  pretences 
were  within  the  statute,  24  &  25  Vict.  c. 
96.  s.  88. 

Mr.  Metcalfe,  for  the  prosecution, 
contended,  first,  that  it  was  unneces- 
sary in  a  substantive  charge  of  receiv- 
ing goods  obtained  by  false  pretences 
to  set  forth  the  specific  fiUse  pretences 
by  which  they  had  been  obtained. 
Secondly,  that  the  allegation  in  the  indict- 
ment that  they  had  been  unlawfully, 
knowingly  and  fraudulently  obtained  by 
&lfle  pretences  with  intent  to  de&aud, 
must  be  taken  to  mean  that  they  had 
been  obtained  by  false  pretences  which 
were  unlawful  and  fraudulent  within  the 
statute.  And  thirdly,  that  even  if  it 
were  necessary  as  matter  of  form  to  set 
out  the  &lse  pretences,  yet  the  objection 
was  4oo  late  and  ought  to  have  been 
taken  before  plea  by  virtue  of  14  &  15 
Vict.  c.  100:  s.  25. 

The  prisoner  was  found  guilty  on  the 
13th  and  14th  counts  only,  and  doubting 
whether  those  two  counts  were  good  in 
form,  and  also  doubting  whether  if  they 
were  not  good  the  objection  was  taken 
in  proper  time,  I  reserved  for  the  de- 
cision of  the  Court  for  Consideration  of 
Crown  Cases  the  two  questions — 

First,  whether  the  two  counts  are 
good  in  form,  and  second,  if  they  are 
not  good  whether  the  objection  was  too 
late. 

If  the  counts  are  bad  and  the  objection 
was  in  time  the  conviction  is  to  be  an- 
nulled, but  if  the  counts  are  good  or  the 
objection  was  too  late  the  conviction  will 
be  affirmed. 

Giffard  (Poland  with  him),  for  the 
defendant. — The  obtaining  chattels  or 
money  by  false  pretences  is  a  misde- 
meanour under  section  88  of  the  24  &  25 
Vict.  c.  96,  and  the  receiving  chattels, 
money,  Jbc.,  the  obtaining  of  which  is 
made  a  misdemeanour  by  that  Act,  is 
made  a  misdemeanour  by  the  95th  section 
of  the  same  Act.  In  an  indictment  for 
obtaining  money,  &c.,  by  fiedse  pretences,  the 
particular  false  pretence  must  be  set  out 
or  the  indictment  is  bad — The  King  v. 
Mason  (1).    It  is  a  statutory  o£fence  and 

(1)  2TennRep.  681._ 


the  fsfclse  pretences  must  be  alleged  to 
shew  that  they  are  of  such  a  nature  as 
to  be  within  the  statute.  All  false  pre- 
tences are  not  capable  of  being  made  the 
foundation  of  an  indictment,  e.g.  those  in 
the  nature  of  promises  as  to  the  future. 
The  false  pretences  must  be  made  to  ap- 
pear to  be  of  an  existing  fact.  Then  the 
same  must  be  made  to  appear  in  the  case 
of  receiving  goods  unlawfully  obtained  by 
false  pretences  ;  if  it  does  not  do  so  it  is 
consistent  with  the  indictment  that  the 
^oods  may  have  been  obtained  by  a  false 
fixture  promise — 2  Bnissell  on  Orimes,  4th 
edit.  p.  554  n  (r)  by  Mr.  Greaves. 

[Abchibald,  J. — Is  not  the  indictment 
sufficient  if  it  follow  the  words  of  the 
statute  P  Then  following  the  words  of  the 
statute  it  must  receive  the  same  con- 
struction and  thus  it  would  amount  to 
the  allegation  that  the  goods  had  been  ob- 
tained by  a  false  pretence  of  an  existing 
fact.  The  words  of  the  95th  section, 
.however,  do  not  seem  to  be  quite  the  same 
as  the  88th.] 

This  indictment  does  not  follow  the 
words  of  the  statute  as  it  does  not  state  that 
the  defendant  received,  the  goods  know- 
ing  that  they  had  been  unlawfully  ob- 
tained. If  the  allegation  against  the 
form  of  the  statute  Imd  been  inserted  it 
would  not  have  cured  this  defective  alle- 
gation of  the  offence  (2  Hale,  P.C.  192), 
nor  is  it  cured  by  verdict — 8iU  v.  The 
Quern  (2). 

[Beamwell,  B. — The  form  given  in 
ArchhoWs  Grimmal  Pleading  does  not 
set  forth  the  false  pretences  in  an  in- 
dictment for  receiving.] 

An  indictment  for  receiving  goods  un- 
lawfully obtained  bv  false  pretences  is 
bad  after  verdict  if  it  omits  to  state  that 
the  goods  were  so  obtained  by  false  pre- 
tences. The  Queen  v.  Wilson  (3),  and  if  it 
omits  to  state  the  ownership  of  the  goods — 
The  Qtieen  v.  MarUn  (4).  The  objection 
here  was  taken  before  verdict,  fiiough 
perhaps  as  to  the  time  of  taking  it  if  the 
indictxnent  is  not  demurred  to,  and  the 


(2)  1  Dean.  C.C.  132 ;  s.  c  22  Law  J.  Hep.  (k.s.) 
M.C.  41. 

(3)  2  Moo.  CO.  62. 

(4)  8  Ad.  &  £.  481 ;  s.  c  7  Law  J.  Bep.  (ir.8.) 
M.C.  89. 
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prisoner  pleads,  there  is  no  disidnction 
between  any  period  between  plea  and  mo« 
tion  in  arrest  of  judgment.  There  does 
not  seem  to  be  any  power  in  the  Judge 
to  amend  by  inserting  an  averment  of 
false  pretences  inasmnch  as  thafc  would 
be  to  usurp  a  function  of  the  grand  jury. 
This  also  shews  that  the  objection  is  not 
one  of  form,  and  does  nob  come  within 
14  &  15  Vict.  c.  100.  ss.  24,  25.  The 
omission  of  the  word  unlawfolly  before 
the  word  "  obtained  "  in  the  allegation  of 
the  prisoner's  knowledge  makes  the  indict- 
ment bad,  and  is  not  cured  by  verdict — 
The  King  v.  Turner  (5),  The  King  v. 
Bycm  (6),  The  King  v.  Davis  (7),  The 
Queen  v.  Qray  (8). 

Metccblfe  (Straight  and  Ooodman  with 
him)  for  the  prosecution. — The  present 
case  is  one  for  the  substantiye  offence  of 
receiving  goods  unlawfully  obtained  by 
false  pretences,  and  not  of  obtaining  the 
goods  by  false  pretences.  The  King  v. 
Mason  (1)  would  not  now  be  followed  be- 
cause it  is  sufficient  to  follow  the  words  of 
the  statute,  7  Geo.  4.  c.  64.  s.  21 ;  14  &  15 
Vict.  c.  100.  s.  24.  The  precedents  are  all 
against  the  contention  on  the  other  side. 
A  count  for  conspiring  to  deliver  goods 
without  payment  of  duty  was  held  good 
in  arrest  of  judgment  though  it  did  not 
describe  the  goods  as  the  means  of  effecting 
the  conspiracy — The  Queen  v.  Blake  (9). 
The  defect  here,  if  any,  is  for  want  of 
certainty,  and  that  is  cured  by  verdict — 
Nash  V.  The  Queen  (10),  The  Queen 
V.  Watkinson  (11),  Heynumn  v.  The 
Queen  (12). 

Oiffard  in  reply. — The  verdict  cannot 
cure  the  omission  of  what  ought  neces- 
sarily to  have  been  alleged.  The  allega- 
tion is  not  ambiguous,  but  is  faulty  in  the 
description  of  the  things.  In  cases  of 
conspiracy  the  conspiracy  is  the  gist  of 
the  offence,  and  therefore  the  &lse  pre- 

(6)  1  Moo.  CO.  289. 

(6)  2  Moo.  C.C.  15. 

(7)  2  Leach  656. 

(8)  L.  ^  C.  366;  s.  c  33  Law  J.  Rep.  (n.s.) 
M.C.  78. 

(9)  6  Q.B.  Kep.  126 ;  s.  c.  13  Law  J.  Rep.  (k.s.) 
M.C.  181. 

(10)  4  B.  &  S.  986 ;  b.  c.  33  Law  J.  Rep.  (k.s.) 
M.O.  94. 

(11)  26  Law  Times,  N.S.  863. 

(12)  Law  Rep.  8  Q.B.  102. 


tences  or  means  need  not  be  set  out — 
The  King  v.  GiU  (13),  Sydserf  v.  The 
Queen  (14). 

BoviLL,  C.J. — Upon  an  indictment  for 
obtaining  property  by  means  of  fidse  pre- 
tences, it  has  been  long  since  decided  that 
false  pretences  ought  to  be  set  out. 

The  present  indictment  is  for  receiving 
goods  knowing  them  to  have  been  un- 
lawfully obtained  by  Mse  pretences.  The 
objection  was  taken  to  the  indictment 
before  plea,  but  issue  was  joined  on  the 
plea  of  not  guilty.  The  objection  was, 
however,  taken  before  verdict,  and  re- 
solved itself  into  an  objection  to  the 
14th  and  15th  counts  of  the  indictment. 
The  objection  was,  that  those  two  counts 
were  bad,  because  they  did  not  set  forth 
the  fidse  pretences  by  means  of  which  the 
goods  had  been  obtained,  and  that  conse- 
quently it  did  not  appear  that  those  fidse 
pretences  were  within  the  statute  24  &  25 
Vict.  c.  96.  s.  88.  The  obiection  being  so 
raised,  the  Judge  trying  the  case  was  not 
bound  to  give  any  effect  to  the  objection 
at  that  stage.  If  he  thought  the  objec- 
tion clearly  a  good  one  he  might  Imve 
quashed  the  indictment,  and  th^t  would 
have  left  the  prisoner  open  to  another 
indictment.  He  was,  however,  not  bound 
to  quash  the  indictment,  bad  as  it  might 
be ;  and  further,  he  might  think  the  point 
a  doubtful  one,  and  if  doubtful,  he  might 
leave  the  party  to  his  writ  of  error  or 
reserve  the  point.  K  he  did  not  quash 
he  would  have  to  direct  the  jury  that 
they  must  be  satisfied  that  the  fiedse  pre- 
tences used  to  obtain  the  goods  were 
such  as  were  within  the  statute.  In  this 
case  the  Deputy  Recorder  did  not  quash 
the  indictment,  but  reserved  the  point, 
not  as  to  whether  he  ought  to  quash,  but 
as  to  whether  the  count  was  a  good  one  or 
not.  The  objection,  it  is  true,  was  taken 
before  verdict,  but  we  can  only  give  effect 
to  it  as  if  it  had  been  taken  soler  verdict. 
The  Judge  could  have  given  no  effect  to 
it  except  by  quashing  the  indictment  or 
by  arresting  the  judgment.  We  must, 
therefore,  treat  it  as  a  motion  in  arrest  of 
judgment  made  after  verdict.    I  state  this 

(13)  2  B.  &  Aid.  204. 

(14)  11  Q.B.  Rep.  246. 
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because  this  is  not  a  case  for  annnlling  the 
conviction.  The  conviction  must  stand. 
After  the  attention  of  the  Recorder  was 
called  to  this  point  he  did  not  withdraw 
the  case  in  the  only  way  he  could,  viz.,  by 
quashing  the  indictment,  and  therefore 
we  must  take  it  that  he  directed  the  jury 
properly,  that  is  to  say,  after  the  verdict. 
We  must  assume  that  they  have  properly 
found  their  verdict  as  to  the  nmtters  in 
issue  on  the  indictment. 

The  objection  was  that  the  count  did 
not  set  forth  the  false  pretences  under 
which  the  goods  were  obtained.  We 
oujght  strictly  to  confine  it  to  the  question 
nused  at  the  trial,  otherwise  parties  rais- 
ing a  question  at  the  trial  might,  there 
being  other  fatal  points,  rely  upon  them 
without  calling  the  attention  of  tiie  Judge 
presiding  at  the  trial  to  them.  Then  I 
deal  with  the  objection  as  raised  at  the 
trial,  and  that  was,  that  the  false  pre- 
tences were  not  set  forth  in  these  counts. 
It  is  said  that  it  does  not  appear  on  the 
counts  that  an  offence  had  been  committed 
because  the  &lse  pretences  used  to  obtain 
the  goods  might  or  might  not  be 
against  the  law  and  the  statute.  It  is 
said  to  be  uncertedn  in  that  particular. 
Then  the  Judge  at  the  trial  would  be 
bound  to  direct  the  jury  as  to  what  pre- 
tences were  or  what  were  not  a^inst  the 
statute.  The  statute  is  the  24  &  25  Vict. 
c.  96,  and  the  section  95  is,  that  whoever 
shall  receive  any  chattel,  money,  &c.,  the 
stealing,  obtaining,  &c.,  whereof  is  made 
a  misdemeanour  by  this  Act,  knowing  the 
same  to  have  been  unlawfully  stolen,  ob- 
tained, &c.,  shall  be  guilty  of  a  mis- 
demeanour ;  and  section  88  is,  whosoever 
shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  &c., 
with  intent  to  defraud,  shall  be  guilty  of 
a  misdemeanour.  Those  sections  were 
substantially  a  re-enactment  of  7  &  8 
Geo.  4.  c.  29.  There  has  been,  since  the 
last-mentioned  statute,  a  uniform  course 
of  pleading,  and  the  precedents  in  the 
books  shew  that  it  has  not  been  the  prac- 
tice to  set  forth  the  false  pretences  in  an 
indictment  of  this  nature.  Before  we 
come  to  the  conclusion  that  so  long  and 
uniform  a  course  of  precedents  was  wrong, 
we  ought  to  feel  clearly  that  it  was  so. 
Kow  the  question  here  arises  after  verdict. 

5bw  Sbbibb,  42.~Mao.  Cas. 


The  hugaaige  of  the  Act  has  been  fol- 
lowed. The  statement  is  distinct  that 
by  certain  false  pretences  the  goods  were 
ootained  with  intent  to  defraud;  then 
what  is  the  effect  of  7  &  8  Geo.  4.  c.  64. 
s.  21  ?  "  Where  the  offence  charged  has 
been  created  by  any  statute,  or  subjected 
to  any  greater  degree  of  punishment,  or 
excluded  from  the  benefit  of  clergy  by 
any  statute,  the  indictment  or  information 
shall,  after  verdict,  be  held  sufficient  to 
warrant  the  punishment  prescribed  by  the 
statute  if  it  describe  the  offence  in  tho 
words  of  the  statute."  Here  is  a  case  in 
which,  so  far  as  the  objection  taken  at  the 
trial  was  concerned,  the  indictment  de- 
scribed the  offence  in  the  language  of  tho 
statute.  Independentiy  of  the  statute, 
there  is  the  authority  or  Heymann  v.  The 
Queen  (14),  that  "  where  an  averment 
which  is  necessary  for  the  support  of  the 
pleading  is  imperfectiy  stated,  and  the 
verdict  on  an  issue  involving  that  aver- 
ment  is  found,  if  it  appears  to  the  Court 
afl»r  verdict  that  the  verdictcould  not  havo 
been  found  on  this  issue  without  proof  of 
this  averment,  then,  after  verdict,  the  de- 
fective averment,  which  might  have  been 
bad  on  demurrer,  is  cured  by  the  verdict.** 
A  further  question  raised  was,  that  tho 
objection  was  cured  as  a  formal  defect 
under  14  &  15  Vict.  c.  100.  s.  25.  It  is, 
however,  unnecessary  to  consider  that 
matter  in  the  view  I  now  take,  viz.,  that 
the  objection  is  cured  after  verdict ;  there- 
fore I  think  the  judgment  ought  not  to  bo 
arrested,  and  the  conviction  must  stand. 

Bramwbll,  B. — The  objection  is,  that 
the  indictment  shews  no  offence. '  I  think 
the  objection  was  taken  at  the  wrong 
time.  The  prisoner  was  then  given  in 
charge  to  the  jury.  The  objection  might 
have  been  taken  by  demurrer  or  on  motion 
to  quash  the  indictment,  or  in  arrest  of 
judgment.  K  it  had  been  taken  on  de- 
murrer or  on  motion  to  quash  the  indict- 
ment, I  am  not  prepared  to  say  that  the 
count  is  good,  but  upon  prmciple  this 
defect  must  be  cured  by  verdict. 

In  1  Wms.  Scmnders,  228,  n.  1,  it  is 
said,  "  with  respect  to  such  imperfections 
as  are  cured  by  a  verdict  at  the  common 
law  it  is  to  be  observed  that  where  there 
is  any  defect,  imperfection  or  omission  in 
any  pleading,  whether  in  substance  or 
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form,  which  would  haye  been  a  fittal  ob- 
jection on  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required  on  the 
trial,  proof  of  the  facts  so  defective  op 
imperfectly  stated  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  that 
either  the  Judge  would  direct  the  jury  to 
give,  or  the  juiy  would  have  given  the 
verdict,  such  defect,  imperfection  or  omis- 
sion is  cured  by  the  verdict  by  the  com- 
mon law;  or,  m  the  phrase  often  used 
upon  the  occasion,  such  defect  is  not  any 
jeofEkil  after  verdict."  It  is  not  impossible 
that  if  the  fidse  pretences  used  by  the  prin- 
cipal offender  had  been  proved  at  the 
trial  to  be  a  future  promise,  or  a  matter 
of  opinion,  or  such  like,  that  the  Judge 
would  have  let  that  case  go  to  the  jury. 

The  Queen  v.  Mason  (2)  was  cited,  but  . 
no  reference  was  made  in  that  case  to  the 
above  principle,  and  the  fact  that  the 
verdict  had  been  given  was  not  pointed 
out  by  counsel  in  that  case.  I  concur 
with  the  remark  made  by  MeHor,  J.,  in 
Heymann  v.  The  Queen  (12)  at  p.  103,  that 
the  authority  of  that  case  is  shaken  by 
later  cases.  I  think  we  must  take  it  that 
file  objection  was  taken  when  it  was  with 
a  contintuMido  through  the  proceedings, 
and  that  it  is  as  if  it  were  repeated  again 
after  verdict  and  as  a  motion  in  arrest 
of  judgment,  and  then  I  think  the  defect, 
if  any,  was  cured  by  verdict.  I  think  in 
ftiture  such  an  objection  should  be  taken 
in  arrest  of  judgment  if  not  taken  by 
demurrer.  The  conviction,  in  my  opinion, 
should  stand. 

Cleasbt,  B. — I  agree.  I  adopt  the 
language  of  my  brother  Blackburn  in 
Heymann  v.  The  Queen  (12),  that  it  is  "  a 
general  rule  of  pleading  at  common  law ; 
and  I  think  it  necessary  to  say  where 
there  is  a  question  of  pleading  at  common 
law  there  is  no  distinction  between  the 
pleadings  in  civil  cases  and  criminal  cases ; 
when  an  averment  which  is  necessary  for 
the  support  of  the  pleading  is  imper- 
fectly stated,  and  the  verdict  and  issue 
involving  that  averment  is  found,  if  it 
appears  to  the  Court  after  verdict  that 
the  verdict  could  not  have  been  found  on 
this  issue  without  proof  of  this  averment 
there,  after  verdict,  the  defective  aver- 
ment which  might  have  been  bad  on  de- 
tturrer  is  cured  by  verdict."     I  think 


this  is  the  case  of  a  defective  averment, 
which  must  be  taken  to  have  been  proved 
in  the  sense  in  which  it  ought  to  have 
been  averred. 

Grovb,  J.,  and  Aechibald,  J.,  concurred. 

Cofwiction  affirmed. 

Attorneys — T.  "Wontaier,  for  the  prosecution ;  Lewis 
&  Lewis,  for  the  defendant. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1873.      1         BOOTH  (appellant)  v. 
May  31.    J       shadgbtt  (respondent). 

Weights  and  Measures — Spring  Balance 
Incorrect — Selling  ofi  Highway — 22  §c  23 
Vict,  c,  56.  s.  3. 

The  appeJlanty  when  in  the  act  of  selling 
provisions  upon  a  highway^  used  for  the 
purpose  of  weighing  the  said  provisions^  a 
spring  balance  which  was  incorrect,  as  being 
against  the  seller  and  in  favour  of  the  pur- 
chaser.  No  fraud  on  the  public  was  in- 
tended: — Held,  that  the  spring  balancf^ 
could  not  be  seized  under  section  3  of  22  Sf 
23  Vict,  c,  56,  nor  was  the  appellant  liable 
to  the  penalty  imposed  by  that  section  upon 
persons  homing  in  their  possession  false  or 
unjtist  beams,  scales  or  balances. 

Case  stated,  pursuant  to  statute  20  & 
21  Vict.  c.  43. 

At  a  Petty  Sessions  held  at  the  sessions 
house  at  Maidstone,  on  the  4th  of  No- 
vember, 1872,  an  information  preferred 
by  William  Shadgett,  an  inspector  of 
weights  and  measures  (hereinafter  called 
the  respondent),  against  Henry  Booth,  a 
provision  dealer's  assistant  (hereinafter 
called  the  appellant),  under  section  3  of 
the  Act  22  &  23  Vict.  c.  56,  charging 
"  that  he,  the  said  William  Shadgett,  on 
the  7th  day  of  September  last,  at  the 
parish  of  East  Farleigh,  in  the  said  county, 
and  within  his  jurisdiction,  inspected  cer- 
tain beams,  scales  and  balances,  and 
weights,  in  the  possession  of  Henry  Booth, 
late  of  the  said  parish,  labourer,  who  was 
selling,  offering  and  exposing  for  sale  cer- 
tain goods  (to  wit),  pork,  bacon  and 
cheese,  in  a  certain  public  thoroughfare 
there ;  and  that,  upon  such  inspection  and 
examination,  he  found  that  the  said  Henry 
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Booth  then  and  there  had  in  his  posses- 
sion a  certain  weighing  machine  (to  wit), 
a  spring  haJance,  whi(£  was  incorrect  and 
unjnst,  contrary  to  the  form  of  the  statute 
in  snch  case  made  and  provided,"  was 
heard  and  determined  by  us,  the  said 
parties  respectively  being  then  present, 
and  npon  snch  hearing  the  appellant  was 
duly  convicted  before  us  of  the  said  of- 
fence, and  we  adjudged  him  to  pay  a 
penalty  of  sixpence  and  nine  shillings  and 
sixpence  costs,  or,  in  default  of  payment, 
to  be  imprisoned  in  the  house  of  correction 
at  Maidstone  for  seven  days. 

Upon  the  hearing  of  the  information,  it 
was  proved  on  the  part  of  the  respondent, 
and  found  as  a  mct^  that  on  the  day 
named  in  the  information,  he  found  the 
appellant  with  a  horse  and  cart  on  the 
highway  in  the  parish  of  East  Fadeigh, 
within  nis  jurisdiction ;  the  cart  was  la- 
den with  pork,  bacon  and  cheese,  which 
the  appellant  was  selling,  offering  and 
exposing  for  sale  on  the  highway.  The 
respondent  then  proceeded  to  examine  a 
weighing  machine,  called  a  spring  balance, 
which  the  appellant  had  in  his  possession, 
and  which  was  being  used  by  him  for  the 
purpose  of  weighing  or  selling  the  before 
mentioned  articles  of  food;  and,  on  its 
being  tested,  the  respondent  found  that 
the  spring  balance  was  incorrect  and  un- 
just^ inasmuch  as  it  gave  seventeen  ounces 
to  the  pound  weight  avoirdupois,  being 
one  OTuice  against  &e  seller,  and  in  favour 
of  the  purchaser,  and  upon  ascertaining 
this  flEict  he  at  once  seized  the  spring 
balance. 

On  the  part  of  the  appellant,  it  was 
contended  that  the  statute  being  intended 
for  the  protection  of  the  public,  could  ap- 
ply only  to  cases  in  which  the  balance  was 
in  fieivour  of  the  party  using  it,  and  could 
not  apply  to  cases  where  ike  only  result 
of  using  the  balance  on  a  sale  was  a  bene- 
fit to  the  purchaser,  for  whose  protection 
the  statute  was  firamed,  and  that  the  ap- 
pellant intended  and  committed  no  firaud. 
We,  however,  finding  that  the  balance 
could  have  been*  used  for  the  purpose  of 
buying  as  well  as  selling,  and  whilst  it 
was  in  the  possession  of  a  person  trading 
in  the  manner  and  under  the  circum- 
stances hereinbefore  stated,  was,  in  fiict, 
ipcorrect  and  unjust,were  of  opinion  that 


it  was  liable  to  be  seized  by  the  respond- 
ent, although  no  fraud  on  the  public  was 
intended  to  be  committed  by  the  appellant, 
and  that  the  evidence  given  before  us 
brought  the  case  within  the  operation  of 
the  said  2nd  section  of  the  Act,  22  &  23 
Vict.  c.  56,  and  5  &  6  WiU.  4.  c.  63,  in- 
corporated therewith,  and  we  gave  our 
determination  against,  and  convicted  the 
appellant  in  the  manner  before  stated. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court  therefore  is — Whether  the  spring 
balance  found  under  the  circumstances 
before  stated  was  liable  to  be  seized,  and 
the  appellant  liable  to  be  convicted  ? 

K  the  Court  should  be  of  opinion  that 
the  said  conviction  was  legally  and  pro- 
perly made,  and  the  appellant  is  liable  as 
aforesaid,  then  the  said  conviction  is  to 
stand;  but  if  the  Court  should  be  of 
opinion  otherwise  then  the  said  informa- 
tion is  to  be  dismissed. 

OtbhonSf  for  the  appellant. — The  con- 
viction was  wrong.  No  fraud  waa  in- 
tended ;  and  if  a  seller  on  a  highway  uses 
a  balance  which  tells  against  himself  he 
does  not  commit  any  offence  under  section 
3  of  22  &  23  Vict.  c.  56.  There  is  no 
preamble  to  the  statute,  but  it  refers  to 
5  &  6  Will.  4.  c.  63.  There  is,  however, 
no  provision  in  that  statute  under  which 
this  conviction  can  be  supported.  In 
Carr  v.  Stringer  (1)  the  conviction  was 
upheld,  but  the  charge  in  that  case  was 
niade  under  the  28th  section  of  5  &  6 
Will.  4.  c.  63,  so  that  the  decision  does  not 
apply.  The  legislature  did  not  mean  that 
there  must  be  absolute  perfection  in  a 
spring  balance,  but  that  the  public  should 
be  protected.  A  man  cannot  be  found 
guilty  of  committing  such  an  offence 
against  himself. 

BarroWj  for  the  respondent. — Fraud  is 
not  a  necessary  ingredient  in  this  offence. 
A  person  who  travels  about  with  an  in- 
correct balance  may  buy  as  well  as  sell ; 
and,  being  a  buyer,  he  would  defraud  the 
person  selling  to  him.  The  pohcy  of  the  law 
was  to  prohibit  the  use  of  incorrect  weights, 
measures,*  balances,  &c.  This  is  clear 
from  the  28th  section  of  5  &  6  Will.  4. 

(1)  87  Law  J.  Kep.  (k.8.)  M^C.  >20  ;  8.  c  Lav 
Bep.  3  Q.B.  433f 
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c.  63,  wWcli  may  be  looked  at  for  the  pur- 
pose of  discovering  what  the  intention 
and  policy  of  the  legislature  was,  although, 
no  doubt,  the  present  information  was  not 
framed  upon  that  section. 

Blackbitbn,  J. — ^In  construing  a  penal 
statute,  we  must  consider  not  merely  the 
policy  of  the  legislature,  but  whether  the 
thing  is  prohibited.  The  28th  section  of 
5  &  6  Will.  4.  c.  63,  is  confined  to  the 
use  or  possession  of  weights,  steelyards  or 
weighing  machines  in  shops,  warehouses, 
&C.J  and  does  not  apply  to  the  caae  of  a 
man  selling  upon  the  highway,  as  the  ap- 
pellant was  in  this  case.  It  would  be 
monstrous  to  hold  that,  in  the  absence  of 
all  fraud,  a  man  who,  in  selling  goods, 
uses  a  weight  which  is  merely  unjust  to 
himself  should  be  liable  to  conviction 
under  section  3  of  22  &  23  Vict.  c.  56. 

QuAiN,  J. — If  there  had  been  an  enact- 
ment in  the  3rd  section  that  it  should  not 
be  Tawful  for  a  seller  to  use  an  incorrect 
balance  this  conviction  might  be  proper, 
but  there  is  no  such  enactment,  and  this 
balance  was  not  unjust  as  against  the 
buyer,  which  is  what  the  legislature  must 
have  meant.  The  case  of  a  seller  cheating 
himself  was  not  thought  of. 

Judgment  for  the  a^eUcmt, 

Attorneys — ^Harris  &  Finch,  for  appellant ;  Palmer, 
Bull  &  Fry,  for  respondent. 


1873, 
May  31 


'{ 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

THE  QUEEN  V,  THE   CHE8HIBE 

LINES   COMMITTEE. 

SAMS  v.  SAME. 

Special  Gonstahle — Appointment  of — 1  ^ 
2  Will.  4.  c.  41 — Order  for  Payment  of — 
1^2  VicL  c.  80 — Eight  to  he  heard  against 
such  (h'ders  being  made. 

Under  1^2  Will  4.  c.  41,  justices  of  the 
peace  may  appoint  special  constables,  if  it 
is  made  to  appear  to  them  upon  oath  of  any 
credible  wibiess  thai  a  tumult  or  riot  may 
be  reasonably  apprehended^  and  if  they  are 
of  opinion  that  the  ordinary  oncers  ap- 


pointed  for  preserving  (hepeace  are  not  sujffU 
dent. 

Tinder  1^2  Vict.  c.  80,  justices  are 
empowered^  upon  being  satisfied  upon  the 
oailis  of  three  credible  witnesses,  that  the 
appointment  of  su^h  special  constables  was 
occasioned  by  the  behaviour,  and  reasonable 
apprehension  of  the  behaviou/r,  of  persons 
employed  upon  railway  works,  to  rnake  an 
order  for  the  payment  of  such  special  cmi" 
stables  upon  the  treasurer  or  other  officer 
having  the  control  of  the  funds  of  any  com" 
pany  carrying  on  such  works : — 

Held,  that  before  such  last-mentioned 
order  is  made  an  opportunity  must  be 
afforded  to  the  persons  upon  whom  it  is 
proposed  to  be  made  to  be  heard  against  it. 

These  were  rules  calling  upon  the  pro- 
secutor to  shew  cause  why  an  oixier, 
dated  6th  of  July,  1872,  and  made  by  two 
justices,  appointing  Joseph  Hume  to  act 
as  a  special  constable,  and  another  order, 
dated  29th  of  July,  1872,  whereby  the 
defendants  were  ordered  to  pay  to  the  said 
Joseph  Hume  the  sum  of  SI.  9s.  Id., 
should  not  be  quashed,  on  the  ground 
that  the  defendants  had  no  notice  of  the 
application  for  the  orders  respectively, 
and  no  opportunity  of  shewing  cause 
against,  or  of  resisting  the  m^dng  of 
them. 

The  two  orders  were  respectively  as 
follows — 

'*  Whereas  it  hath  been  made  to  appear 
to  us,  the  undersigned,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said 
county  of  Chester,  acting  in  and  for  the 
division  of  Eddisbury,  in  the  same  county, 
upon  the  respective  oaths  of  George 
Okell,  Joseph  Jackson  and  Henry  Bes- 
wick,  all  of  the  township  of  Barrow,  in 
the  said  division  of  Eddisbury,  gentlemen, 
credible  witnesses  in  that  behalf^  that  a 
tumult  and  riot  may  be  reasonably  appre- 
hended in  the  said  township.  Now  we 
the  said  justices  being  of  opinion  that  the 
ordinary  officers  appointed  for  preserving 
the  peace  in  the  said  township  are  not 
sufficient  for  the  preservation  of  the 
peace  therein,  and  for  the  protection  of 
the  inhabitants,  and  the  security  of  the 
property  in  the  said  township,  do,  by  this 
precept  in  writing  under  our  hands,  in 
pursuance  of  the  Act  of  1  &  2  Will.  4, 
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entitled  an  Act  for  amending  the  laws 
relative  to  the  appointment  of  special 
constables,  and  for  the  better  preservation 
of  the  peace,  nominate  and  appoint 
Joseph  Hnme  to  act  as  special  constable 
for  the  preservation  of  the  public  peace, 
and  for  the  protection  of  the  inhabitants 
and  the  security  of  the  property  within 
the  said  township,  for  the  period  of 
twelve  calendar  months  from  the  day  of 
the  date  hereof.  Given  under  our  hands 
at  Frodsham,  in  the  county  of  Chester, 
this  6th  day  of  July,  in  the  year  of  our 
Lord  1872. 

"  J.  H.  Hayes. 

"E.Abbott  Wright." 
"Whereas,  on  the  6th  day  of  July 
instant,  John  !ffigson  Hayes  and  Edward 
Abbott  Wright,  Esquires,  two  of  Her 
Majesiy's  justices  of  the  peace  in  and  for 
the  county  of  Chester,  usually  acting  for 
the  division  of  Eddisbury  in  the  same 
county,  in  which  division  the  township  of 
Barrow,  in  the  neighbourhood  of  the 
works  of  the  Chester  and  West  Cheshire 
Junction  Railway,  then  and  now  in 
progress,  is  situate,  did,  in  pursuance  of 
an  Act  made  and  passed  in  the  session  of 
PiM*liament,  held  in  the  first  and  second 
years  of  William  4th,  intituled  'An  Act 
for  amending  the  laws  relative  to  the  ap- 
pointment of  special  constables,  and  for 
the  better  preservation  of  the  peace,'  by 
precept  in  writing  under  their  hands, 
nominate  and  appoint  Joseph  Hume  to 
act  as  a  special  constable  for  the  said 
township  of  Barrow^  in  the  neighbour- 
hood of  the  said  works,  for  the  preserva- 
tion of  the  public  peace,  and  for  the 
protection  of  the  inhabitants  and  security 
of  the  property  within  the  same  for  the 
period  of  twelve  calendar  months  from 
the  day  of  the  date  thereof.  And  whereas 
the  oath  in  such  case  made  and  provided 
was  on  the  day  aforesaid  duly  ad- 
ministered by  the  justices  aforesaid  to  the 
said  Joseph  Hume,  and  he  accordingly 
took  upon  himself  the  execution  of  the 
said  office.  And  whereas  it  hath  been 
made  to  appear  to  us  Samuel  Woodhouse 
and  John  Higson  Hayes,  Esquires,  two 
of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  county  aforesaid,  usually 
acting  for  the  division  aforesaid,  on  the 
o^th  of  three  credible  witnesses,  to  wit, 


George  Okell,  Joseph  Jackson,  and  Henry 
Beswick,  that  the  appointment  of  the 
said  special  constable  as  aforesaid  was 
occasioned  by  the  behaviour  and  reason- 
able apprehension  of  the  behaviour  of  the 
persons  employed  upon  the  said  railway 
works.  Now  we  the  justices  last  above- 
named  having  duly  examined  into  the 
premises,  do  hereby  in  pursuance  of  an 
Act  made  and  passed  in  the  session  of 
Parliament  held  in  the  first  and  second 
years  of  the  reign  of  her  present  Majesty, 
intituled  'An  Act  for  the  payment  of  con- 
stables for  keeping  the  peace  near  Public 
Works,'  order  you  the  said  Cheshire 
Lines  Committee,  having  the  control  or 
custody  of  the  funds  for  making  and 
carrying  on  the  said  Chester  and  West 
Cheshire  Junction  Railway,  to  pay  to  the 
said  J(?seph  Hume  the  sum  of  3Z.  ds.  Id,, 
for  his  trouble,  loss  of  time,  and  expenses 
incurred  by  him  in  serving  as  such  special 
constable  from  the  said  6th  day  of  July 
instant  to  this  day,  the  same  being  sucn 
reasonable  allowance  for  the  same  aa  to 
us  the  said  justices  seems  proper. 

"  Given  under  our  hands  and  seals  at 
the  Abbey  Arms  Inn  [in  Oakmere  in  the 
division  and  county  aforesaid,  this  29th 
dayof  July,  1872. 

"  S.  Woodhouse. 
"J,  H.  Hayes." 

It  appeared  from  the  affidavits  that  the 
defendants  have  the  management  of 
certain  railways  and  the  control  of  the 
funds  and  revenue  thereof,  by  the 
authority  of  the  Cheshire  Lines  Transfer 
Act,  1865.  Before  the  making  of  the 
said  orders  no  notice  had  been  given  to 
the  defendants,  and  no  opportunity 
was  afforded  to  them  of  shewing  cause 
against,  or  of  resisting  the  same. 

M^Intyre  shewed  cause  against  the 
rules  (1). — ^As  to  the  first  order  it  is  sub- 
mitted that  there  was  no  necessity  to 

(1)  1  &  2  Will.  4.  c.  41.  8.  1.  "In  all  cases 
vhero  it  shall  be  made  to  appear  to  any  two  or 
more  justiciBS  of  the  peace  of  any  county,  riding, 
or  division,  having  a  separate  commission  of  the 
peace,  or  to  any  two  op  more  justices  of  the 
peace  of  any  liberty,  franchise,  city  op  town  in 
England  and  Wales,  upon  the  oath  of  any  credible 
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give  any  notice  to  the  defendants.  Tlie 
1  &  2  Will.  4.  c.  41.  s.  1,  gives  power  to 
tlie  justices  to  act  upon  its  being  proved 
to  tneir  satis&ction  that  a  tnmolt  and 
riot  might  be  reasonably  apprehended. 

witness,  that  any  tumult,  riot  or  felony  has  taken 
place,  or  may  be  reasonably  apprehended  in  any 
parish,  township  or  place  situate  within  the 
division  or  limits  for  which  the  said  respective 
justices  usually  act,  and  such  justices  shall  be  of 
opinion  that  the  ordinary  officers  appointed  for 
preserving  the  peace  are  not  sufficient  for  the 
preservation  of  the  peace,  and  for  the  protection 
of  the  inhabitants  and  the  security  of  the  property 
in  any  such  parish,  township  or  place  as  afore- 
said, then,  and  in  eyery  such  case  such  justices, 
or  any  two  or  more  justices  acting  fbr  the  same 
division  or  limits,  are  hereby  authorised  to  nomi- 
nate and  appoint,  by  precept  in  writing  under 
their  hands,  so  many  as  they  shall  think  fit  of  the 
householders  or  other  persons  (not  legally  exempt 
from  serving  the  office  of  constable)  residing  in 
such  parish,  township  or  place  as  aforesaid,  or  in 
the  neighbourhood  thereof,  to  act  as  special  con- 
stables, for  such  time  and  in  such  manner  as  to 
the  said  justices  respectively  shall  seem  fit  and 
necessary  for  the  preservation  of  the  public  peace, 
and  for  the  protection  of  the  inhabitants,  and 
the  security  of  the  property  in  such  parish,  town- 
ship or  place;  ....  provided  always,  that 
whenever  it  shall  be  deemed  necessary  to  nomi- 
nate and  appoint  such  special  constable  as  afore- 
said, notice  of  such  nomination  and  appointment, 
and  of  the  circumstances  which  have  rendered 
such  nomination  and  appointment  expedient,  shall 
be  forthwith  transmitted  by  the  justices  making 
such  nomination  and  appointment  to  one  of  Her 
Majesty's  principal  Secretaries  of  State,  and  to 
the  Lieutenant  of  the  county." 

1  &  2  Vict.  c.  80.  s.  1.  "It  shall  be  made  to 
appear  to  any  two  or  more  justices  of  the  peace 
of  any  county,  riding  or  division,  having  a  sepa- 
rate commission  of  the  peace,  or  of  any  liberty, 
franchise,  city,  town  or  borough,  in  England  or 
Wales,  on  the  oath  of  three  or  more  credible 
witnesses,  that  the  appointment  of  such  special 
constables  has  been  occasioned  by  the  behaviour, 
or  by  reasonable  apprehexmioa  of  the  bebayiour  of 


As  to  the  second  order,  it  is  sabznitted 
that  the  statute  1  &  2  Vict.  o.  80.  s.  1, 
gives  power  to  make  it  npon  the  oath  of 
three  credible  witnesses.  It  appears  on 
the  &uce  of  the  order  that  there  was  the 
oath  of  three  such  witnesses,  and  if  the 
appointment  of  Joseph  Hume  was  good, 
as  it  clearly  waa,  he  would  be  entitled  to 
be  paid  for  his  services  as  special  con- 
stable. Before  maldiig  the  order  the 
justices  had  only  to  ascertain  by  the 
oaths    of   the  three  credible  witnesses, 

the  persons  employed  upon  any  railway,  canal  or 
other  public  work  made  or  carried  on  under  the 
authority  of  parliament  within  the  district  or 
division  for  which  such  justices  usually  act,  it 
shall  be  lawful  for  such  justices  as  aforesaid,  at 
any  time  not  exceeding  one*  calendar  month  next 
after  such  appointment,  to  make  orders  from  time 
to  time  upon  the  treasurer  or  other  officer  who 
shall  have  the  control  or  custody  of  the  funds  of 
any  company  making  or  carrying  on  such  railroad, 
canal  or  other  public  work,  for  the  payment  of 
such  reasonable  allowances  for  their  trouble,  loss 
of  time  and  expenses  to  such  special  constables, 
who  shall  have  so  served  or  be  then  serving,  as  to 
the  said  justices  shall  seem  proper.** 

Section  2.  "  And  be  it  enacted  that  if  it  shall 
appear  to  the  Secretary  of  State  that  there  was  no 
need  for  the  appointment  of  such  special  con- 
stables, or  that  a  greater  number  of  special 
constables  was  appointed  than  was  needed  by 
reason  of  the  behaviour,  or  reasonable  apprehen- 
sion of  the  behaviour,  *of  the  persons  employed  on 
such  railroad,  canal  or  other  public  works  as 
aforesaid,  the  Secretary  of  State  shall  have  power 
to  disallow  any  such  order,  or  to  reduce  the 
amount  ordered  to  be  paid  by  any  such  order,  in 
such  manner  as  to  him  shall  seem  just,  according 
to  the  circumstances  of  each  case;  and  in  such 
case  the  order  shall  be  of  no  force,  or  shall  be  of 
force  for  such  reduced  amount  only,  as  the  case 
may  be ;  and  the  whole  of  such  expenses  in  case 
the  wholelihall  be  disallowed,  or  so  much  thereof 
as  shall  exceed  such  reduced  amount,  if  a  part 
shall  be  allowed,  shall  be  defrayed  out  of  the  public 
rates  of  such  county,  riding  or  division,  liberty, 
firanchise,  city,  town  or  borough,  as  If  this  Act 
had  not  been  made," 
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whether  or  not  the  appointment  was 
occasioned  by  the  behavioar  of  the  per- 
sons employed  npon  the  railway  works 
of  the  defendants.  There  is  nothing  to 
shew  that  any  notice  to  the  defendants 
was  necessary.  If  it  was  intended  that 
they  should  nave  notice,  the  statute  would 
have  provided  a  proceeding  by  summons. 
If  the  defendants  are  entitled  to  have 
notice,  so  ought  the  ratepayers  of  the 
county,  &c.,  if  the  Secretary  of  State 
interferes  under  the  provisions  of  1  &  2 
Vict.  c.  80.  s.  1.  That  cannot  have  been 
intended,  and  it  would  seem  that  the 
Legislature  did  not  contemplate  that 
there  should  be  any  opportunity  of  re- 
sisting the  order  further  than  by  appeal- 
ing to  the  Secretary  of  State,  who  might 
reduce  the  amount  ordered  to  be  paid  or 
disallow  it  altogether. 

He  referred  to  Bonaker  v.  Eva/ns  (2). 

Holker  and  Beresfordj  in  support  of  the 
rule. — Probably  it  cannot  be  successfully 
contended  that  the  defendants  were  en- 
titled  to  notice  before  the  appointment  of 
the  special  constable  was  niade,  but  the 
second  order  is  invalid,  because  it  was 
made  contrary  to  the  clear  rule  of  law 
laid  down  in  Bonaker  v.  Evans  (2),  Gajpel 
T.  Child  (3),  The  Queen  v.  Benn  (4),  and 
many  other  cases.  The  making  the  order 
was  a  judicial  proceeding.  Unless  the 
justices  had  the  witnesses  before  them, 
it  was  impossible  to  say  that  they  were 
credible,  or  that  the  appointment  was  oc- 
casioned by  the  behaviour  of  the  de- 
fendants' workmen.  K  the  Legislature 
had  contemplated  an  appeal  to  the  Secre- 
tary of  State,  some  machinery  would 
have  been  provided.  The  defendants  had 
a  right  to  object  to  the  order  being  made. 

Blackburn,  J. — The  rule  which  relates 
to  the  first  order  made  on  the  6th  of  July 
must  be  discharged.  There  is  no  ground 
for  saying  that  the  justices  did  not  make 
a  proper  inquiry  before  making  that 
order,  and  there  is  nothing  to  shew  that 
notice  ought  to  have  been  given  to  the 
defendants  that  the  application  was  about 

(2)  16  Q.B.  Bep.  162;  s.  c.  20  Law  J.  Rep. 
(Jij.)  Q,B.  137. 

(8)  2  Cr.  &  J.  558 ;  8.  c  1  Law  J.  Sep.  (n.s.) 
filch.  205. 

(4)  6  Tenn  Rep.  198. 


to  be  made,  but  it  appears  to  me  that  the 
order  of  the  29th  July  must  be  quashed, 
on  the  ground  that  firom  the  very  nature 
of  the  proceeding  the  defendants  oueht 
to  have  had  an  opportunity  of  objectmg 
to  the  order  being  made  upon  them,  that 
they  should  pay  the  expenses  of  the 
special  constable.  The  general  rule  of 
law  applicable  to  the  subject  is  laid  down 
in  the  judgment  given  in  the  Exchequer 
Chamber  in  Bonaker  v.  Evans  (2),  where 
Parke,  B.,  said,  "  We  feel  no  difficulty  in 
deciding  that  before  the  issuing  of  the 
sequestration  the  incumbent  ouffht  to 
have  had  an  opportunity  afforded  him  of 
rebutting  the  implied  charge  of  dis- 
obedience to  the  monition  in  the  one  case 
and  of  wilful  absence  in  the  other,  or  for 
offering  a  lawfol  excuse  for  either ;  tmless 
the  Act  of  Parliament  shews  the  intention 
of  the  Legislature  to  be  that  the  bishop 
should  act  in  such  a  proceeding  ex  parte^ 
without  hearing  the  person  to  be  pun- 
ished. It  does  not  appear  to  us  that  any 
clauses  in  this  Act  of  Parliament  (1  &  2 
Vict.  c.  106)  raise  any  inference  that  the 
Legislature  meant  to  authorise  the  bishop 
to  depart  from  the  usual  course  of  justice, 
and  to  proceed  ex  parte,  or  it  would  have 
done  so  in  express  terms.  .  .  .  The  Act 
of  Parliament  in  question  in  the  case  of 
Capel  V.  ChUd  (3),  namely  the  57  Geo.  3. 
c.  99.  s.  50,  which  authorised  the  bishop 
to  proceed  either  of  his  own  knowledge 
or  upon  proof  by  affidavit,  afforded  a  very 
strong  argument  in  favour  of  such  an 
intention,  yet  it  did  not  prevail.  There 
is  no  part  of  the  Act  which  leads  to  any- 
thing like  so  strong  an  inference  pf  an 
intent  to  dispense  with  this  great  prin- 
ciple of  justice,  that  a  man  is  not  to  be 
condemned  unheard.  ...  It  is  essential 
that  the  charge  should  be  intimated  to 
the  supposed  delinquent,  and  that  he 
should  have  a  fiur  opportunity  of  re- 
butting it.''  In  the  present  case  the 
1  &  2  Vict.  c.  80.  s.  1,  gives  power  to 
make  the  order  in  these  terms — [His 
Lordship  read  the  words  of  the  section.] 

It  is  noticeable  that  the  effect  of  the 
order  is  to  cause  the  defendants  to  pay 
money,  and  therefore  prima  faciey  accord- 
ing to  the  general  rule  which  I  have 
referred  to,  and  in  accordance  with  the 
decision  in  Capel  v.  Child  (3),  it  ought 
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not  to  have  been  made  without  giving  the 
defendants  an  opportunity  to  shew  cause 
against  it.  There  is  nothing  to  shew 
that  the  Legislature  intended  in  this 
matter  to  dispense  with  the  operation  of 
the  general  rule.  It  does  not  follow  from 
the  fact  that  the  order  must  be  made 
upon  the  oaths  of  three  credible  witnesses 
that  it  was  intended  that  the  company 
should  not  have  an  opportunity  of  being 
heard.  There  is  nothing  to  shew  that 
they  could  be  summoned  before  the 
Secretary  of  State.  It  would  be  better 
and  more  just  that  notice  should  be  given, 
and  I  cannot  think  that  the  order  can  be 
looked  upon  as  being  a  simmions  to 
attend  before  the  Secretary  of  State  to 
shew  that  the  order  ought  not  to  have 
been  made.  Information  ought  to  have 
been  given  in  some  way  or  ottier,  so  that 
they  might  have  an  opportunity  of 
sheyriiig  that  the  appointment  of  the 
constable  was  not  occasioned  by  any  rea- 
sonable apprehension  of  the  behaviour  of 
the  persons  employed  upon  their  works. 

QuAiN,  J. — I  am  entirely  of  the  same 
opinion.  The  general  rule  of  law  appli- 
cable to  this  case  is  laid  down  by  Parke, 
B.,  in  Bonaker  v.  Evans  (2)  where  he 
says,  "  no  proposition  can  be  more  clearly 
established  than  that  a  man  cannot  incur 
the  loss  of  his  liberty  or  property  for  an 
offence  by  a  judicial  proceeding,  until  he 
has  had  a  fair  opportunity  of  being  heard 
before  it  was  issued;  unless  indeed  the 
Legislature  has  expressly  or  impliedly 
given  an  authority  to  act  without  that 
necessary  preliminary."  This  is  laid  down 
in  Bagg  s  Case  (5),  and  in  The  King  v. 
The  University  of  Cambridge  (6),  The  King 
V.  Betm  (7),  and  The  King  v.  Oaskin  (8), 
and  in  many  other  cases  ;  and  more  par- 
ticularly in  that  of  Capd  v.  Child  (3),  in 
which  Baron  Bayley  says,  "  I  know  of  no 
case  in  which  you  are  to  have  a  judicial 
proceeding,  by  which  a  man  is  to  be  de- 
prived of  any  part  of  his  property  with- 
out an  opportunity  of  being  heard  in  his 
defence.**  That  case  is  a  very  strong  one, 
as  it  shews  how  clearly  the  Court  adhere 
to  that  great  principle  of  justice,  that  in 

(5)  11  Hep.  99. 

(6)  1  Str.  667. 

(7)  6  Term  Rep.  198. 

(8)  8  Ibid.  209. 


every  judicial  proceeding:  Qai  statuU 
aliquid  parte  inaudiid  altera  oequwm  licet 
staiuerit  haud  mqv/us  fuit.  The  question 
then  arises,  was  the  making  of  the  last  of 
these  orders  a  judicial  proceeding,  and  if 
so,  has  the  rignt  to  be  heard  against  it 
been  taken  away  either  expressly  or  im- 
phedly  ?  It  seems  to  me  that  it  was  a 
judicial  proceeding.  Under  the  1  &  2 
Will.  4.  c.  41,  justices  have  power  to 
make  the  appointment  of  the  special 
constable  upon  the  ex  parte  statement  of 
witnesses,  and  the  defendants  had  nothing 
to  do  with  that  order,  but  then  we  come  to 
the  second  proceeding,  which  is  for  the 
purpose  of  obtaining  an  order  for  the 
payment  of  the  special  constable,  such 
payment  to  be  made  by  the  defendants, 
on  the  ground  of  the  behaviour  of  their 
workmen.  That  was  a  matter  which 
was  not  before  the  justices  upon  the 
occasion  of  making  the  first  order ; 
it  was  a  new  question  to  be  determined 
by  the  justices,  and  the  proceeding  was 
in  the  strictest  sense  of  the  word  a  judi- 
cial one.  K  the  justices  were  satisfied 
upon  the  oath  of  three  credible  witnesses 
that  the  appointment  of  the  special 
constable  waa  caused  by  a  reasonable 
apprehension  of  the  behaviour  of  the 
persons  employed  upon  the  works  of 
the  defendants,  they  had  full  authority 
to  make  the  order  for  payment  upon 
the  defendants.  That  order  could 
be  enforced  by  distress,  as  appears  from 
section  3,  and  the  case  clearly  £bi11s 
within  the  general  rule  to  which  I  have 
referred.  It  does  not  at  all  follow  &om 
the  £act  that  an  appeal  might  be  made  to 
the  Secretary  of  St»ite  that  the  defendants 
had  not  a  right  to  be  heard  against  the 
making  of  the  order.  Neither  expressly 
nor  impliedly  does  the  Act  take  away  the 
right  to  be  heard,  and  therefore  I  agree 
with  my  brother  Blackburn  that  the 
second  order  must  be  quashed. 

Rule  discharged  as  to  the  first  order. 
Bade    absolute    to   quash    the  second 
Older, 

Attorneys — Philpot,  for  the  prosecutor;  Cunliflfe 
&  Beaumont,  agents  for  Lingards  &  Newby, 
Manchester,  for  appellants. 
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[IN  THE  COUBT  OF  COMMON  PLEAS.] 
(In  the  Second  Division  of  the  Oowii,) 


1873.     1 
April  22.  / 


KIGHOLLS  V.  HALL.* 


Penalfy — Evidence  of  Soienier—Oonta-^ 
gums  Diseases  {Animals)  Acty  1869  (82  ^ 
33  Vict.  c.  70.  ss.  75, 103)— ^rmrnifo  Order 
of  1871,  pwrt  n.  sect  19 — Discovery  of 
Disease-^Contraveniion  of  Order — Ap;peal 
from  Justices — Oosts. 

By  the  19th  rule,  jpart  II.  of  the 
AiwnuM  Order  of  1871,  made  wider  the 
Contagious  Diseases  (Animals)  Act,  1869, 
see,  75,  every  person  having  in  his  poS' 
session,  or  nnder  his  charge,  an  aninud  af- 
fected ufith  a  contagious  disease,  is  required, 
wiik  aU  jpracHcdble  speed,  to  give  notice  to 
a  police  constable  of  the  fact  of  the  animal 
henng  so  affected;  and  hy  the  103r(2  section 
of  the  Act,  if  OAMj  person  acts  in  contraven- 
Uon  of  any  Order  of  OoimcU,  he  shall  be 
liable  to  a  penalty  not  exceeding  201,,  or 
when  such  offence  is  committed  in  respect  of 
more  ihan  four  animals,  a  penalty  not  ex- 
ceeding  61.  for  each  animal.  A  person  was 
convicted  of  neglecting  to  give  the  notice  re- 
quired hy  the  above  Order,  that  animals  in 
his  possession  were  affected  vnth  the  foot 
and  mouth  disease,  upon  a  complaint,  where 
no  evidence  was  given  to  prove  that  the  de- 
fendant knew  that  the  animals  were  so 
affected  :*-Held,  that  evidence  was  necessary 
to  shew  that  the  defendant  knew  that  the 
animals  were  so  affected,  and  that  the  con- 
vicUon  mnst  he  quashed. 

The  complaint  was  preferred  hy  the  In- 
spector of  Police  against  a  catHe  dealer : — 
Held,  that  the  appellant  having  been  con- 
victed of  an  offence,  and  having  shewn 
ihai  he  ought  not  to  have  been,  the  coiwic- 
Hon  should  he  quashed  with  costs  to  the 
appellant. 

Casb  stated  hy  Justices,  under  20  &  21 
'Vict.  c.  43. 

At  the  Pettj  Sessions,  liolden  at  New- 
port Pagnell,  in  Bucks,  on  the  2nd  of 
October  last,  a  complaint  preferred  by 
the  respondent.  Inspector  of  Police,  of 
Newport  Ptonell,  against  the  appellant, 
a  csMe  deuer,  came  on  for   hearing, 

*  Coram  Keating,  J.,  and  Honyman,  J. 
Niw  Skbibs,  42.— Mao.  Cab. 


wherein  the  respondent  complained  that 
on  the  7th  of  August,  1872,  the  ap- 
pellant^  at  Moulsoe,  in  Bucks,  then  and 
there  haying  in  his  possession  certain 
animals,  to  wit,  fiye  head  of  cattle  affected 
with  a  contagious  or  infectious  disease 
called  the  foot  and  mouth  disease,  did 
neglect  to  give  notice,  with  all  practicable 
iroeed,  to  a  police  constable  of  the  ieuat  of 
tne  said  animals  being  so  affected,  oon- 
traiT  to  the  General  Order  of  the  Lords 
of  the  Privy  Council,  in  such  case  made 
and  provided.  It  appeared  that  the  re- 
spondent saw  in  a  field,  on  the  3rd  of 
August  last,  in  the  occupation  of  the  ap* 
pelkmt^  five  animals,  apparently  suffering 
m)m  the  foot  and  mouth  disease,  and 
that  the  appellant  had  not  given  any 
notice  to  the  respondent  of  that  fact.  The 
respondent  did  not  call  the  attention  of 
the  appellant,  or  any  of  his  servants,  to 
the  animals.  A  veterinary  surgeon  on 
the  7th  of  August,  at  the  request  of  the 
respondent,  inspected  the  said  animals, 
being  in  the  same  place,  and  they  were 
then  suffering  fi*om  the  foot  and  mouth 
disease.  It  was  contended,  on  behalf 
of  the  appellant — first,  that  before  he 
could  be  convicted  of  the  offence  alleged, 
it  must  be  proved  that  the  animals  were 
so  affected  with  the  foot  and  mouth 
disease  to  his  knowledge,  and  that  there 
was  no  evidence  adduced  to  prove  that ; 
secondly,  that  it  was  •consistent  with  the 
evidence  that  the  appellant  might  have 
given  the  required  notice  to  some-police 
constable  other  than  the  respondent ;  and 
thirdly,  that  as  it  was  proved  that  the  in- 
spector of  police  knew  on  the  7th  day  of 
August  that  the  five  animals  belonging 
to  ^e  appellant  were  suffering  from  the 
said  disease,  the  appellant  was  not  guilty 
of  any  offence  in  neglecting  himself  to 
give  notice.  We  overruled  the  objec- 
tions and  convicted  the  appellant,  and 
ordered  him  to  pay  a  penalty  of  101.  and 
costs. 

We  held  that  it  was  unnecessary  to 
prove  that  the  appellant  knew  that  the 
animals  were  so  affected,  or  for  the  re- 
spondent to  give  aflfirmative  evidence  that 
the  appellant  had  not  given  notice  to 
other  constables,  but  there  was  no  evi« 
dence  before  us  to  shew  that  the  appellant 
knew  that  the  said  animals  were  so  af* 
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fected  until  lie  was  served  with  a  summons 
for  the  said  alleged  offence. 

The  questions  for  the  Court  were  whe- 
ther, in  order  to  convict  the  appellant  of 
the  said  offence,  it  was  sufficient  to  prove 
that  the  said  aTiimals  were  so  affected, 
and  that  the  appellant  did  not  give  notice, 
without  giving  evidence  that  the  appel- 
lant knew  they  were  so  affected.  Secondly, 
Whether,  in  order  to  prove  that  the  ap- 
pellant did  not  give  notice  as  required  by 
the  said  order  in  council,  it  was  sufficient 
to  prove  that  he  did  not  give  notice  to 
the  inspector  of  the  district.  Thirdly, 
Whether,  as  the  inspector  was  aware  that 
the  said  animals  were  so  affected,  it  was 
necessary  for  the  appellant  to  give  him 
notice  of  the  hci  ?  K  the  Court  shall 
answer  the  said  questions  in  the  affirma- 
tive, the  said  conviction  is  to  be  affirmed. 
J£  the  Court  shall  answer  either  of  the 
said  questions  in  the  negative,  the  said 
conviction  is  to  be  quashed. 

Oraha/in  (Bayniond  with  him),  for  the 
appellant,  referred  to  the  82  &  33  Vict, 
c.  70.  ss.  75,  103,  and  the  Order  of  Coun- 
cil of  1871,  part  iL  rule  19,  and  contended 
that  there  ought  to  have  been  some  evi- 
dence that  the  defendant  knew  that  the 
animals  were  affected  with  the  disease. 
It  might  have  been  proved  that  his  at- 
tention had  been  called  to  it. 

[Keating,  J. — Suppose  he  suspected  it, 
and  did  not  go  near  the  field  where  the 
animals  were  ?] 

K  his  attention  had  been  called  to 
the  fact,  and  he  without  sufficient  expla- 
nation stayed  away  from  the  field,  it 
would  be  some  evidence  of  his  knowledge, 
but  nothing  at  all  is  shewn  on  the  case  to 
have  been  proved  from  which  anyone 
could  infer  that  he  had  any  knowledge  of 
the  fikct. 

[BLEATING,  J.— We  must  take  it  that  the 
defendant  had  no  knowledge  of  the  fikct,] 

Then  the  provision  that  he  shall  wit£ 
all  practicable  speed  give  notice  can  only 
have  a  reasonable  effect  by  making  the 
time  run  from  the  time  of  knowledge. 
Knowledge  was  held  necessary  to  ms^e 
it  penal  for  a  salesman  of  meat  in  New- 
gate Market  to  sell  meat  unfit  for  human 
food — Envmerton  v.  Matthews  (1),  and  it 

(1)  7  HnrL  &  N.  586;  s.  c  81  Law  J.  Bep, 
{»s.)  £zcb.  189. 


was  held  necessary  to  shew  guilty  know- 
ledge in  order  to  convict  a  backer  for  using 
alum  in  making  bread,  although  the  word 
knowingly  is  not  used  in  the  section  of 
the  Act  creating  the  offence — Oory  v*. 
James  (2).  He  then  referred  to  iiie  other 
points. 

Merewether,  for  the  respondent. — If  it 
be  necessary  to  give  affirmative  evidence  of 
knowledge,  the  order  must  become  a  dead 
letter.  The  requirement  to  give  notice 
as  soon  as  practicable  has  reference  to  the 
distance  of  the  hrm  or  place  where  the 
animals  are  from  the  police  station  and 
other  considerations  of  that  nature. 

[HoNTMAN,  J.— This  conviction  was  on 
the  second  part  of  this  order,  but  I  see 
that  the  first  part  of  the  order  is  that  "  he 
shall,  as  far  as  practicable,  keep  such 
animal  separate  from  animals  not  so 
affected."  Surely  knowledge  is  necessary 
to  be  able  to  comply  wiw  that.  How 
can  a  man  separate  the  animal  affected 
frt)m  the  others  not  so  affected  unless  he 
has  knowledge  of  the  fact  P] 

Graham  in  reply. 

Keating,  J. — ^In  this  case  three  ques- 
tions are  referred  to  us  by  the  justices. 
The  conviction  was  under  the  Contagious 
Diseases  Act  (32  &  33  Vict.  o.  70). 
(The  learned  Judge  stated  the  questions 
in  the  Case.)  I  am  of  opinion  that  the 
conyiction  must  be  quashed.  The  first 
question  is,  whether,  in  order  to  con- 
vict the  appellant,  it  was  sufficient  to 
prove  that  the  animals  were  affected 
with  the  foot  and  mouth  disease,  and  that 
the  appellant  did  not  give  notice,  without 
giving  evidence  that  the  appellant  knew 
fiiey  were  so  affected  ;  in  other  words, 
whether  a  party  can  be  convicted  of  this 
offence  if  he  has  no  knowledge  that  the 
animals  were  affected  with  the  foot  and 
mouth  disease.  The  75th  section  of  the 
Act  provides  that  the  Privy  Council  may 
make,  amongst  other  things,  orders  re- 
quiring notice  of  the  appearance  of  such 
disease  among  animals,  and  may  impose 
penalties  for  offences  against  the  same 
not  exceeding  a  fine  of  20Z.,  and  by  the 
103rd  section  if  any  person  acts  in  con- 
travention of  any  order,  he  shall  be  liable 

(2)  41  Law  J.  Rep.  (ir^s.)  M.C.  19;  s.  c  Law 
Bep.  7  a.B.  185. 
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to  a  penalty  not  exceeding  201.  The  Act 
does  not  contain  any  alternative  pnnish- 
menty  bat  the  Act  is  in  its  nature  penal, 
and  penal  in  its  consequences.  In  pur- 
suance of  the  power  given  bj  the  section, 
the  Privy  Council  have  made  orders, 
and  the  19th  order  says  that  every  per- 
son having  in  his  possession  or  under 
his  charge  an  animal  affected  with  a 
contagious  or  infectious  disease  shall 
observe  the  following  rules,  the  second 
of  which  is,  he  slukll  with  all  prac- 
ticable speed  give  notice  to  a  police  con- 
stable of  the  &ct  of  the  animal  being 
so  afiected.  This  conviction  is  founded 
on  ui  information  that  he  did  not  with 
practicable  speed  give  the  notice  re- 
quired by  that  order  to  a  police  constable, 
it  must  be  taken  on  the  findings  in  the 
ease  that  i^e  party  convicted  had  no 
knowledge  that  the  animals  were  so 
affected  with  a  contagious  disease.  The 
question  is,  whetiier  it  is  su£Scient  to 
bring  a  pariy  within  the  statute  to  find 
that  he  is  in  possession  of  affected  animals 
even  if  he  bias  no  knowledge.  I  am  of 
opinion  that  he  cannot  be  so  convicted, 
and  that  knowledge  is  essentiaL  Eiiow- 
ledge  beinff  a  question  of  fiust,  it  is  unfor- 
tunate in  me  present  case  that  no  further 
enquiries  were  made.  We  may,  however, 
probably  take  it  that  there  was  no  doubt 
that  the  party  had  no  knowledge,  as  if 
there  had  been  any  doubt  that  question 
would  probably  have  been  gone  into.  A 
man  cannot  be  convicted  of  neglecting 
to  give  notice  with  all  practicable  speed 
of  a  fact  of  which  he  is  ignorant.  There 
is,  no  doubt,  a  great  evil  to  be  prevented, 
and  that  it  is  difficult  to  prevent  it,  and 
it  is  suggested  that  "this  order  may 
be  evaded  upon  the  construction  we  are 
now  putting  upon  it;  but,  in  the  first 
place,  this  is  a  penal  statute,  and  we  are 
boond  to  construe  such  a  statute  strictly. 
I  do  not  exclude  the  consideration  that 
we  are  to  look  at  the  object  in  view 
and  the  surrounding  enactments,  but  I 
do  not  find  any  ambiguity  of  language 
suoh  as  to  induce  us  to  strain  it.  The 
language  seems  clear.  By  the  words  of 
tiie  sta^ite  he  is  to  be  punished  for  acdng 
in  contravention  of  the  order,  and  by  the 
order  he  must  nve  notice  with  all  prac- 
tioaUe  speed.    Ilach  statute  must  depend 


upon  its  own  words,  and  with  reference 
to  the  cases  cited  by  Mr.  Graham  to  shew 
that  knowledge  was  necessary,  I  do  not 
attach  so  muc^  weight  to  authorities  upon 
other  statutes  on  account  of  the  difficulty 
of  bringing  to  bear  on  the  words  of  one 
statute  a  decision  upon  different  words  in 
another  statute.  I  do  not  refer  to  a  num- 
ber of  cases  in  which  it  is  held  that  know- 
ledge is  necessaiy  to  be  proved  for  the 
reason  I  have  stated.  If  any  inconvenience 
arises  from  the  capability  of  evasion  of 
this  order,  the  Privy  Council  may  make 
orders  worded  so  as  to  render  them  more 
difficult  of  evasion,  but  that  is  a  matter 
beyond  our  jurisdiction.  It  is  not  neces- 
sary to  give  judgment  on  the  other  ques- 
tions. 

HoNTMAN,  J. — I  am  quite  of  the  same 
opinion  for  the  same  reasons.  I  express 
no  opinion  on  the  question,  whether  if 
a  farmer  goes  away  leaving  animals 
in  charge  of  a  bailiff  or  servant,  and 
the  bamff  or  servant  knows  that  the 
beast  is  diseased,  the  iBomer  would  or 
would  not  be  liable  for  not  giving  notice, 
though  he  did  not  know  of  it. 

Oraham  asked  for  costs. 

Keatdio,  J.^-The  appelant  has  been 
convicted  of  a  criminal  offence  and  obliged 
to  come  here.  I  think  he  should  have  his 
costs. 

OormcUon  guaahed  wUh  costs, 

NoTB. — It  may  iUostrat'e  this  case  to  point  out 
the  difference  of  the  language  used  in  the  same 
statute  when  it  was  intended  to  [shift  the  onus  of 
proof  of  knowledge  from  the  complainant.  The 
67th  section  enacts  that  if  any  person  exposes  in 
a  market  or  fail,  &c.,  or  on  railwaySi  &c,  or  to  be 
diiyen  through  thoroughfSares,  any  animal  affected 
with  a  contagious  or  infectious  disease,  he  shall 
be  deemed  guilty  of  an  offence  against  this  Act, 
unless  he  shews  to  the  sat^f action  of  the  justices 
hrfore  whom  he  is  charged  that  he  did  not  fenow  of 
the  same  beina  so  effected,  and  that  he  could  not 
with  reasoMMe  diligence  have  obtained  such  knoW' 
ledge. 

Attorneys— -W.  Rogers,  agent  for  W.  Stimson, 
Bedford,  for  appellant;  King  &  McMillin, 
agents  for  Tindal  &  Baynes,  Aylesbury,  for  re- 
spondent. 
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PN  THE  COUBT  OF  COMMON  PLEAS.] 

(Jn  the  Second  Division  of  the  Oowrt.) 

1878.  1  MABSHALTi  (o^eUcmt)  V.  SMITH 
April  29.  J  (respondent),* 

Penalty — Local  Oovemment  Act,  1858 
(21  ^  22  Vid,  c.  9S)— Bye-laws— Struc- 
tare  of  Party-walls — Oontinuvng  Offence — 
New  BtUlding^— Public  Health  Ad,  1848 
—11  ^  12  Vict.  c.  63.  s.  115. 

A  local  hoard  of  health  made  a  hye-loM 
under  the  11  ^  12  Vict.  c.  63.  s.  115,  and 
21  ^22  Vict. c.  98. s.^  as  to  thestructure 
of  new  hvUdingSy  reqmrvng  thejparty-wall  of 
a  house  of  more  them  one  storey  to  he  huilt 
of  the  thickness  of  nme  inches,  svhject  to  a 
penaUy,andhyanotherhye-lawajpenalty  was 
imposed  of  forty  shiUrngs,  de  die  in  diem, 
in  case  of  a  continuing  offence  wider  other 
hye-laws  after  written  notice  hy  the  hoard  to 
the  offender.  A  person  huilt  a  house  of  more 
than  one  storey  with  aparty-ivaU  of  a  thick'* 
ness  of  four  and  a  half  inches,  and  sold  and 
disposed  of  the  house  and  did  nothing  more 
to  U.  Five  months  afterumrds  he  was  fined 
under  the  former  hye-law.  Subsequently, 
notice  hoAji/ng  been  given  to  him  to  make 
the  walls  of  the  requisite  thickness,  he  was 
fmed  again  under  the  latter  hye-law  in  a 
continuing  penalty  for  seven  aa/ys  of  fine 
shillings  a  day : — ^Held,  that  the  latter  bye- 
law  did  not  apply  to  an  offence  of  this 
description,  which  was  complete  before  the 
Orst  conviction,  and  that  the  latter  conmc- 
Hon  was,  therefore,  bad. 

Case  stated  by  justices  under  20  &  21 
Vict.  0.  43. 

The  appellant  was  smnmoned  before  us 
and  charged  by  an  information,  dated  the 
29th  of  October,  for. that  on  the  19th 
daj  of  September  last,  at  the  township  of 
Bishopwearmouth,  in  the  borough  of 
Sunderland,  he  did  build  a  certain  pariy- 
wall  at  the  west-end  of  a  certain  house 
in  Hudson  Boad  less  than  nine  inches 
thick,  as  required  by  the  12th  bye-law  of 
the  borough  made  under  the  Local  Gbyem- 
ment  Act,  1858,  to  wit,  four  andahalf  inches 
thick,  and  for  that,  although  he  had  been 
oonvioted  by  the  justices  acting  in  and  for 
the  said  borough,  and  a  penally  imposed 

*  Coram  Keating,  J.,  and  Honyman,  J. 


for  the  said  offence,  yet  the  offence  still 
continued  contnuy  to  the  42nd  bye-law 
of  the  said  borough,  and  contrary  to  the 
statute  in  such  case  made  and  provided, 
and  was  convicted  by  us,  and  adjudged  to 
pay  a  continuing  penalty  of  five  shillings 
per  day  for  seven  days  previous  to  the 
issuing  of  the  said  summons. 

At  the  hearing  the  bye-laws  were  duly 
proved,  and  the  12th  was 
Structure  of  Walls  of  New  Buildings— 

The  external  walls  of  every  new  build- 
ing, other  than  out-offices  attached  thereto, 
slmll  be  of  the  following  minimum  thick- 
ness, namely  ....  AU  party  walls  shall 
be  nine  inches  at  least  in  tiudmess,  except 
in  houses  of  one  storey  in  height,  and 
in  houses  of  one  storey  in  height  they 
shall  be  four  and  a  half  inches  m  thick- 
ness. All  external  walls  of  out-offioes 
and  yard  boundary  walls  shall  be  nine 
inches  at  least  in  thickness. 

Any  person  offending  against  the  bye* 
law  shall  be  liable  for  each  offence  to  a 
penaliy  not  exceeding  forty  shillings. 

42.  Continuing  penalties — 

In  case  any  offence  under  any  of  the 
foregoing  bye-laws  shall  continue,  the 
person  offending  shall  be  liable  to  a 
further  penalty  of  not  exceeding  forhr 
shillings  for  each  day  during  whidi  sucm 
offence  shall  continue  after  written  notice 
of  the  offence  has  been  given  by  the  local 
board  to  the  offender. 

By  section  115  of  the  "PubUo  Health 
Act,  1848  "  (11  &  12  Vict.  c.  63),  it  is 
enacted  that  all  bye-laws  made  by  the 
Local  Board  of  Health  under  and  for  the 
purposes  of  this  Act  shall  be  in  writing 
under  their  seal  and  the  signature  of  any 
five  or  more  of  their  number,  or  (in  the 
case  of  a  corporate  district,  under  the  com- 
mon seal) ;  and  the  said  local  board  may 
by  any  such  bye-laws  impose  upon  offen* 
ders  against  the  same  such  reasonable 
penalties  as  they  shall  think  fit^  not  ex- 
ceeding the  sum  of  52.  for  each  offence ; 
and  in  the  case  of  a  continuing  offence,  a 
further  penalty  not  exceeding  the  sum  of 
forty  shillings  for  each  day  after  written 
notice  of  the  offence  from  the  said  local 
board,  and  the  said  local  board  may  alter 
or  repeal  any  such  bye-laws  by  any  sub- 
sequent bye-laws  sealed  and  signed,  or  (in 
case  of  a  corporate  district)  s^ed  as  last 
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aforesaid.  Proyided  always  tbat  all  such 
bye-laws  imposing  auy  penalty  shall  be  so 
muned  as  to  allow  of  tbe  recovery  of  any 
sum  less  than  the  fnll  amount  of  the 
penalty.  Provided  also  that  no  snch  bye« 
mw  shsdl  be  repugnant  to  the  laws  of 
England,  or  to  the  provisions  of  this  Act, 
and  the  same  shall  not  be  of  any  force  or 
effect  nnless  and  nntil  the  same  be  sul>- 
mitted  to,  and  confirmed  by,  one  of  Her 
Majesty's  principal  Secretaries  of  State, 
who  is  hereby  empowered  to  allow  or 
disallow  the  same  as  he  may  think  proper. 
Provided  also  that  no  snch  bve-laws  shall 
be  confirmed  nnless  notice  of  intention  to 
apply  for  confirmation  of  the  same  shall 
have  been  given  in  one  or  more  of  the 
pnblic  newspapers  nsnally  circulated 
within  the  dis^ct  to  which  sach  bye- 
laws  relate  one  month  at  least  before  the 
making  of  snch  application,  and  for  one 
month  at  least  before  any  snch  application 
a  copy  of  the  proposed  bye-laws  shall  be 
kept  at  the  oface  of  the  Local  Board  of 
Health,  and  be  open  durine  office  hours 
ihereat  to  the  inspection  of  the  ratepayers 
of  the  district  to  which  such  bye-laws 
relate,  without  fee  or  reward,  and  the 
derk  shall  furnish  every  such  ratepayer 
who  shall  apply  for  the  same  with  a  copy 
thereof  or  of  any  part  thereof,  on  pavi 
ment  of  sixpence  for  every  hundred  words 
contained  in  such  copy. 

By  the  Local  (Government  Act,  1858, 
section  84,  it  is  enacted  that  the  53rd  and 
7^d  sections  of  the  Public  Health  Act, 
1848,  shall  be  repealed,  and  in  lieu  thereof 
it  is  enacted  that  every  local  board  may 
make  bye-laws  with  respect  to  the  follow- 
ing  matters,  that  is  to  say,  inter  alia — 

W  ith  respect  to  the  structure  of  walls 
of  new  buildings  for  securing  stabiUiy 
and  the  prevention  of  fires. 

And  they  may  further  provide  for  the 
observance  of  the  same  by  enacting 
therein  such  provisions  as  they  think 
neoeesaiy  as  to  the  giving  of  notices,  as 
to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets,  or 
to  construct  buildings,  as  to  inspection 
by  the  local  board,  and  as  to  the  power  of 
the  local  board  to  remove,  alter  or 
pull  down  any  work  begun  or  done  in 
contravention  of  such  bye-laws.  Provided 
always  that  no  such  bye-law  affect  any 


building  erected  before  the  date  of  the 
constitution  of  the  district. 

But  for  the  purposes  of  this  Act  the 
re-erecting  of  any  building  pulled  down 
to  or  below  the  ground-floor,  or  of  any 
frame  building  of  which  only  the  frame- 
work shall  be  left  down  to  the  ground- 
floor,  or  the  conversion  into  a  dwelling 
house  of  any  building  not  originally  con- 
structed for  human  habitation,  or  the 
conversion  into  more  than  one  dwelling- 
house  of  a  building  originally  constmcted 
as  one  dwelling-house  only,  shall  be  con- 
sidered the  erection  of  a  new  building. 
And  by  section  4  of  the  last-named  Act 
it  is  declared  that  such  Act  shall  be  con- 
strued together  with,  and  be  deemed  to 
form  part  of,  the  "Public  Health  Act, 
1848."  Words  used  in  this  Act  shaU  be 
interpreted  in  the  sense  assigned  to  them 
in  the  "  PubHc  Health  Act/*  Bye-laws 
framed  under  this  Act  shall  be  subject  to 
confirmation  enforced  and  dealt  with  in 
all  other  respects  as  bye-laws  under  the 
said  PubUc  Health  Act,  and  the  provisions 
of  each  of  the  said  Acts  shall,  so  far  as 
may  be  consistent  with  the  provisions  of 
this  Act  respectively,  be  applicable  to  all 
matters  and  things  arising  under  the 
other  Act. 

The  said  appellant  built  a  house  in  the 
Hudson  Boad  aforesaid,  and  the  walls 
thereof  wejiB  completed  in  the  state  in 
which  they  now  remain  on  or  before  the 
28th  day  of  April,  1872.  That  such  house 
consists  of  a  basement  or  cellar,  above 
which  there  are  rooms  on  the  ground 
floor,  and  above  the  ground  floor.  There 
is  one  other  storey,  forming  what  we  con- 
sidered a  house  of  two  storeys.  That  the 
party  wall  on  the  west  end  of  the  said 
house  was  of  the  thickness  of  4^  inches. 

That  the  appellant  was  charged  upon 
an  information,  dated  the  16th  day  of 
September,  1872,  for  that  he  did,  in  th 
township  of  Bishopwearmouth,  in  the 
said  borough,  build  a  certain  party  wall 
at  the  west  end  of  a  certain  house  in 
Hudson  Boad  less  than  nine  inches  thick, 
as  required  by  Bye-law  No.  12  of  the 
said  borough,  made  under  the  Local 
Government  Act,  1858,  to  wit  4i  inches 
tiiick,  upon  which  chai^  the  said  appel* 


lant  appeared,  and  on  the  19th  of  Sep- 
tember,   1872,    was   adjudged   by   the 
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justices  of  the  said  borongli  to  p^  a  fine 
-of  twenty  shillings,  and  whicli  nne  and 
costs  have  "been  paid  by  the  said  appellant. 
That  on  the  16th  day  of  October,  1872, 
notice  was  dnly  given  to  the  said  appel- 
lant that  he  nad  been  convicted  and  a 
penalty  imposed  for  an  ofience  in  not 
building  the  party  wall  of  a  house  in 
Hudson  Boad  at  least  nine  inches  in  thick- 
ness, as  required  by  Bye-law  12,  and  that 
the  offence  still  continued,  inasmuch  as 
the  walls  have  not  been  made  the  required 
thickness ;  and  he  was  thereby  required 
fortwith  to  construct  such  party  walls, 
and  build  the  same  nine  inches  at  least  in 
thickness ;  and  the  notice  also  stated  that 
for  each  day  such  offence  shall  continue, 
and  the  widls  remain  unbuilt  of  the  re- 
quired thickness,  he  was  liable  to  a 
penally  not  exceeding  forty  shillings  for 
each  day  during  which  such  offence  and 
omission  shall  continue ;  that  it  was  the 
intention  of  the  Local  Board  to  proceed 
against  him  for  all  further  penalties  to 
which  he  was  liable. 

It  was  proved  on  behalf  of  the  said 
appellant  as  follows. 

That  the  appellant  had  sold  the  said 
house,  and  had  done  nothing  to  the  said 
house  and  premises  since  the  said  28th 
day  of  April,  1872.  And  it  was  contended 
on  his  behalf — 

1.  That  as  the  wall  was  proved  to  be 
in  the  same  state  now  as  it  was  in  more 
than  six  months  ago,  and  as  the  appellant 
had  not  done  anything  to  it  in  the  mean- 
time, the  magistrates  had,  under  Jervis' 
Act,  11  &  12  Vict.  c.  43.  s.  11,  no  juris- 
diction to  adjudicate  upon  the  case, 
notwithstanding  that  a  summons  was 
issued  and  adjudicated  upon  on  the  19th 
day  of  September  last  as  aforesaid. 

2.  That  the  Bye-laws  Nos.  12  and  42, 
named  in  the  said  information  and  sum- 
mons, are  invalid,  inasmuch  as  the  Local 
Government  Act,  1858,  under  the  author- 
ity of  which  they  purported  to  have  been 
made,  did  not  authorise  the  said  Local 
Board  to  enforce  compliance  by  any 
penalty,  much  less  by  a  continuing 
penalty,  and  also  that  if  a  penalty  could 
also  be  inflicted  the  appellant  might  be 
punished  twice  for  one  offence. 

3.  That  the  Local  Board  cannot  make 
two  separate  bye-laws  with  separate  and 


distinct  penalties  for  o^e  and  the  same 
offence,  as  in  the  said  12th  and  42nd 
Bye-laws. 

4.  That  Bye-law  No.  42  was  invalid 
because  it  dSd  not  specify  any  offence 
except  by  referring  to  other  Bye-laws, 
each  and  all  of  which  specified  their  own 
penalties. 

5.  That  the  Bye-law  No.  42  was  invalid 
because  the  penalty  provided  therein  was 
unlimited  and,  as  the  defendant  contended, 
unreasonable. 

6.  That  the  Bye-law  No.  42  was  invalid 
because  the  penalty  imposed  was  not 
restricted  in  its  application  to  such  time 
as  the  appellant  remained  owner  of  the 
property,  and  at  the  time  when  the 
offence  was  alleged  to  have  been  oommitted 
he  had  ceased  to  be  owner. 

7.  That  as  the  offence  (if  any)  was  the 
original  building  of  the  said  wall,  and  as 
nothing  whatever  had  been  done  by  the 
appellant  since  that  time,  no  continuing 
offence  within  the  meaning  of  Bye-law 
No.  42  had  been  conmiitted  by  the  appel- 
lant, even  if  such  bye-law  be  valid. 

8.  That  if  any  offence  had  been  ori- 
ginally committed  by  the  appellant,  it 
had  been  purged  when  he  paid  the  fine 
which  was  inflicted  under  the  former 
summons. 

It  was  contended  in  reply,  on  behsJf  of 
the  informant,  that  the  Local  Board  are 
expressly  authorised  by  the  115th  section 
of  the  Ptiblic  Health  Act,  incorporated  in 
the  Local  Government  Act,  1858,  which 
is  in  force  in  the  said  borough  of  Sunder- 
land, and  by  which  the  Local  Board  can 
enforce  continuing  penalties  for  conti'nuing 
offences  under  bye-laws. 

And  whereas,  upon  the  said  hearing, 
we  being  of  opinion  that  what  had  been 
done  by  the  appellant  came  within  the 
meaning  of  the  said  42nd  Bye-law,  and 
that  such  bye-law  was  valid,  and  that  the 
said  appellant  was  not  absolved  from 
liability  by  having  paid  the  fine  under  the 
former  conviction,  and  that  the  offence 
(if  any)  was  a  continuing  offence  by  the 
said  appellant,  we  give  judgment  against 
the  appellant  aforesaid. 

And  hereupon  the  judgment  of  the 
Court  of  Common  Pleas  is  required  as  to 
whether  we  the  said  justices  were  correct 
in  point  of  law  in  our  determination  as 
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aforesaid,  or  as  to  what  should  be  done 
in  the  premises. 

OuUy,  for  the  appellant. — The  42nd 
Bje-law  does  not  apply  to  the  12th  Bye- 
law.  There  is  a  power  given  by  the  34th 
section  of  the  Local  Goyemment  Act, 
1858,  to  Local  Boards  to  remove,  alter 
and  pull  down.  There  is  here  no  con- 
tinuing o£fender  under  the  section.  The 
42nd  Bye-law  is  bad,  as  made  without 
jurisdiction,  inasmuch  as  it  does  not  relate 
to  structure,  and  unreasonable  because 
it  admits  of  penalties  for  an  indefinite 
number  of  days. 

•  Orampion  (Ahhs  with  him),  for  the 
respondent,  contended  that  the  42nd  bye- 
kw  was  authorised  by  the  Acts,  and  ap- 
plied in  the  present  instance,  and  was 
not  unreasonable. 

Keating,  J. — Thitf  conviction  cannot  be 
supported.  The  Corporation  of  Sunder- 
lano,  acting  under  the  Public  Health  Act 
and  other  Acts,  proceeded  to  make  bye- 
laws.  The  115th  section  authorises  the 
makingof  bye-laws  to  imjpose  penalties  for 
each  olence,  and  in  the  case  of  a  continu- 
ing offence  a  penalty  of  forty  shillings  for 
eadi  day  after  notice  given  by  the  board 
to  the  offender.  The  34th  section  of  the 
Local  Govenmient  Act  specifies  "certain 
matters  in  respect  of  which  they  may 
make  bye«laws,  and  it  is  a  very  wholesome 
enactment.  We  are  bound  to  cqrrry  out 
the  spirit  of  the  bye-laws  so  far  as  is  con- 
sistent with  the  powers  given  by  the  legis- 
kiture.  In  pursuance  of  the  12th  Bye- 
law  party- ws&ls  are  to  be  nine  inches  thick. 
The  appeUant  constructed  a  party-wall  of 
only  one-half  of  the  required  thickness. 
He  was  convicted  of  a  breach  of  the  bye- 
law.  The  115th  section  also  allows  in  case 
of  a  continuing  offence  a  further  penalty  of 
forty  shillings  a  day.  That  is  in  a  case 
where  the  offence  is  of  a  nature  capable 
of  continuance,  but  not  such  a  one  as  that 
of  which  the  present  one  is  a  continu- 
ance. The  Local  Government  Act  speci- 
fies certain  objects  to  be  attained,  such  as 
the  sufi&ciency  of  space,  with  the  object  to 
secure  a  current  of  air,  and  many  other 
subject  matters  enumerated ;  but  in  this 
case  the  appellant  is  convicted  of  build- 
ing an  inimm(^ent  party  wall.  I  think  that 
possibly  if  they  have  not  power  to  inflict 


fines  upon  him  de  die  in  diem^  the  object 
of  the  Act  may  be  defeated.  '  He  might  do 
as  indeed  he  has  done,  namely,  sell  the 
house  and  not  be  able  to  re-enter.  Under 
some  circumstances  that  might  be  his 
own  fault,  but  in  other  cases  it  might 
work  great  hardship.  Still,  to  carry  out 
the  object  of  the  Act,  I  should  have  been 
disposed  to  give  effect  to  much  latitude  of 
construction,  but  it  is  not  difficult  to  carry 
out  the  Act  without  going  so  far,  because  it 
authorises  the  board  to  make  bye-laws  as 
to  pulling  down  and  removing  the  evil, 
and  that  seems  to  me  the  appropriate 
remedy  in  this  case.  K  the  board  make 
bye-laws  under  such  powers  and  carry 
them  out  no  one  could  complain.  It  may 
be  that  under  the  terms  of  this  bye  law, 
if  a  man  began  to  build  and  continued  to 
build  after  convtc<i(W*and  notice  he  might 
be  liable,  but  that  is  not  this  case. 

HoNTMAN,  J. — I  am  of  the  same  opinion. 
The  information  charges  that  the  appel- 
lant built  a  certain  pa^y-wall  of  less  than 
the  required  thickness,  and  for  that  he 
had  been  convicted,  and  that  he  continued 
such  offence.  I  think  either  the  offence 
was  not  within  the  bye-law  or  the  bye- 
law  is  unreasonable.  The  bye-laws  were 
made  under  the  36th  section  of  the  Act  of 
1858.  Bye-law  No.  12  was  as  to  structure 
of  walls  of  new  buildings,  and  provided 
that  allparty-walls  should  be  nine  inches 
thick.  The  offence,  therefore,  is  to  build  a 
wall  less  than  nine  inches  thick.  Then  by 
Bye-law  42,  in  case  any  offence  under  any 
of  the  other  bye-laws  shall  continue,  then 
a  penalty  is  to  be  imposed  de  die  in  diem. 
It  does  not  follow  Bye-law  12,  and  say 
if  the  offence  mentioned  therein.  I  think 
it  means  that  if  the  offence  against  any 
of  the  bye-laws  is  capable  of  being  con- 
tinued de  die  vn  diem,  then  the  continu- 
ance is  fineable,  but  if  the  offence  of 
building  the  wall  is  complete  on  one  day, 
there  is  nothing  to  make  it  an  offence 
not  to  remove  it.  The  36th  Bye-law  refers 
to  removal,  bat  for  some  reason  it  does 
not  refer  to  the  12th  Bye-law.  As  to  the 
115th  section,  I  agree  with  my  brother 
Keating,  if  it  is  an  offence  which  can 
continue,  the  board  may  make  a  bye-law 
against  continuing  it. 

For  these  reasons  I  do  not  think  the 
case  comes  within  the  bye-law.    If  it  did, 
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I  should  say  the  bye-law  was  nnreasoii- 
able  and  void  on  that  ground,  for  if  the 
appellant,  haying  built  the  wall,  sold  and 
di^)osed  of  the  house  out  and  out,  he 
might  under  it  be  liable  to  a  fine  of  7002. 
a  jear  for  the  rest  of  his  life. 

Judgment  for  the  appelUmt 


Attomoys — Wright  and  Pilley,  agents  for  Oliver 
&  Botterell,  Sunderland,  for  appellant;  Bell, 
Brodrick  &  Gray,  agents  for  W.  Snowball,  Sun- 
derland, for  respondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.   1      THE  QUEEN  V.  THE  JUSTICES  OF 
May  1.  J  KENT. 

Quarter  Sessiona — Notice  of  Appeal — 
8ignatwe  to  Notice— 12  8f  13  Vict.  o.  45. 

B.  1. 

By  12  8f  13  Vict  c.  45.  s,  1,  in  every 
case  of  appeal  {except  as  thereinafter  men- 
tioned) to  the  General  or  Quarter  Sessions 
of  the  Feace^  the  notice  of  appeal  "  shall  he 
in  vmUng  signed  by  the  person  or  persons 
giving  the  same,  or  hy  his,  her  or  their 
aMomey,  on  his,  her  or  their  behalf^*  ^c.  .• 
— Held,  that  a  notice  of  appeal  signed,  in 
ihe  name  of  the  appellant,  by  a  derh  to  the 
appellant* s  attorney,  by  the  authority  of  the 
appellant,  a/nd  afterwards  acknowledged  by 
him,  was  suffi4siently  signed. 

Rule  calling  upon  the  Keepers  of  the 
Peace  and  Justices  in  and  for  the  county 
of  Kent,  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding 
them  to  enter,  or  cause  to  he  entered, 
continuances  from  session  to  session  to 
the  next  General  Quarter  Sessions  of  the 
Peace,  to  be  held  in  and  for  the  said 
county,  upon  the  appeal  of  Joseph  Weld 
agcdnst  a  certain  rate  or  assessment,  made 
by  the  commissioners  of  the  Bother 
lievels,  notice  of  which  said  appeal  was 
given  on  the  30th  of  November,  1872,  and 
at  such  next  General  Quarter  Sessions  of 
the  peace,  to  hear  and  determine  the 
merits  of  the  said  appeal. 

It  appeared  from  the  affidavits,  that  on 
the  said  30th  day  of  November,  1872,  a 
notice  of  appeal  against  the  said  rate  was 
served  on  the  clerk  to  the  said  com- 


missioners. This  notice  was  signed 
"Joseph  Weld,  of  Tenterden,  in  the 
county  of  Kent," 

At  the  General  Quarter  Sessions  of  the 
Peace,  holden  in  and  for  the  county  of 
Kent,  on  the  31st  December,  1872,  the 
said  appeal  was  duly  entered  and  stood  in 
the  paper  for  hearing;  but  on  the  said 
appeal  being  called  on,  it  was  objected 
by  the  commissioners  that  the  notice  was 
insufficient,  inasmuch  as  the  signature  of 
the  name  of  Joseph  Weld  was  not  of  his 
proper  handwriting. 

It  was  contended  on  behalf  of  Joseph 
Weld  that  the  notice  was  sufficiently 
signed.  The  Court  of  Quarter  Sessions 
postponed  the  hearing  of  the  said  appeal 
until  the  General  Qufurter  Sessions  then 
next  following,  when  the  appeal  was 
again  called  on,  and  was  dismissed  with 
costs,  on  the  ground  that  the  notice  was 
insufficiently  signed.  It  appeared  that 
the  clerk  to  the  appellant's  attorney  had 
written  the  name  of  Joseph  Weld  upon 
the  said  notice  of  appeal  by  the  direction 
and  authoriiy  of  the  said  Joseph  Weld ; 
and  that  after  the  name  had  been  so 
written,  the  said  Joseph  Weld  acknow- 
ledged the  same  as  and  for  his  signature* 

Stanhope  shewed  cause  against  the  role. 
— The  notice  of  appeal  was  not  sufficiently 
signed.  The  first  section  of  12  &  13  Vict 
c.  45  provides  that  "such  notice  of 
appeal  shall  be  in  writing,  si^ed  by  the 
person  or  persons  giving  the  same,  or 
ids,  her  or  their  attorney,  on  his,  her  or 
their  behalf."  It  is  submitted  that  the 
notice  ought  to  have  been  signed  by  the 
appellant  himself,  or  by  his  attorney. 
The  word  "agent"  is  not  used  in  the 
section.  Similar  words,  "upon  affidavit 
by  himself  or  his  attorney,"  are  found  in 
s.  61  of  the  Common  Law  Procednre 
Act,  1854.  In  Toms  v.  Ouming  (1),  which 
was  a  decision  under  the  Registration  Act 
(6&7  Vict.  c.  18.  s.  17),  enacting  that 
"  every  notice  of  objection  shall  be  signed 
by  the  person  objecting,"  it  was  held  that 
there  must  be  a  personal  signature  of  the 
person  objecting. 

[Blackbuen,  J. — The  words    of  that 

(1)  7  Man.  &  G.  88 ;  s.  c  14  Law  J.  Eep.  (k.8.) 
C.P.  67. 
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statute  are  not  the  same  as  they  are  here, 
Whj  should  an  autograph  signature  be 
required  if  the  appellant  authorised  the 
attorney's  clerk  to  sign  for  him  ?  QuAtN, 
J. — ^If  sufficient  authority  was  ^yen  to 
the  clerk,  the  signature  would  be  suffi- 
cient. In  Hyde  v.  Johnson  (2),  tKe 
Court  of  Common  Pleas  held  that  under 
9  Geo.  4,  c.  14.  s.  1,  an  acknowledgment 
would  not  bar  the  Statute  of  Limitations, 
unless  it  was  signed  by  the  debtor  himself, 
but  the  ratio  decidendi  was  that  when 
other  statutes  were  looked  at  it  was  found 
thf^  the  word  "  agent  "  was  used,  which 
was  not  the  case  in  9  Geo.  4.  c.  14.  s.  1.] 

Miles  v.  Bough  (3)  shews  that  although 
a  notice  signed  by  a  clerk  to  trustees 
may  be  sufficient,  such  a  notice  signed  by 
a  derk  employed  by  the  clerk  to  the 
trustees  would  be  insufficient. 

[Blackburn,  J. — That  is  clear  enough. 
The  authority  to  sign  could  not  be  dele- 
gated by  the  clerk  to  the  trustees.] 

Barrow  (Biron  with  him),  supported  the 
rule. — ^There  is  nothing  to  shew  that  the 
Legislature  intended  that  the  appellant 
should  sign  the  notice  with  his  own  hand. 
The  rule  qui  facit  per  alium  facit  p&r  se 
applies  in  all  cases  except  where  there  is 
something  to  shew  that  the  personal  sig- 
nature is  required,  as  was  the  case  in  6  & 
7  Vict.  c.  18.  s.  17  construed  in  Toms  v. 
Cuming  (1).  See  also  Schneider  v.  Norris 
(4).  In  Lard  t.  Hall  (6),  the  question 
was  whether  a  promissory  note  had  been 
indorsed  by  one  Shuttleworth ;  it  was 
proved  that  his  wife  was  in  the  habit  of 
managing  his  business,  and  amongst  other 
things,  of  drawing,  accepting  and  indors- 
ing bills  in  his  name ;  the  note  in  question 
was  indorsed  by  Shuttleworth's  daughter, 
in  his  name,  in  the  presence  and  by  the 
direction  of  her  mother.  Maule,  J.,  said, 
in  delivering  iudgment, "  It  seems  to  have 
been  put  at  the  trial  as  a  question  of  law, 
whether  the  rule  delegatus  rum  potest  dele* 
gore  applied,  so  as  to  entitle  the  defendant 
to  a  verdict  upon  the  second  issue.  It 
seems  to  me,  however,  that  this  is  far 

(2)  2  Bing.  N.C.  776 ;  8.  c.  5  Law  J.  Bep.  (n.s.) 
C.P.  ''^" 


291. 


(3)  3  QJB.  Rep.  845 ;  b.  c.  12  Law  J.  Bep.  (n.s.) 
Q.B.74. 

2M.&S.286. 

8  Com.  B.  Bep.  627 ;  8.c  19  Law  J.  Bep. 
I  CJ».  47. 
KJEW  SnoBS,  42.— Maq.  Qab^ 


(«.8.)  ( 


from  being  a  correct  view  of  the  matter: 
the  maxim  has  no  application  at  all  here. 
The  question  is,  whether  upon  the  evi- 
dence, the  wife  was  not  acting  in  the  strict 
exercise  of  the  authority  conferred  upon 
her  by  her  husband,  in  doing  what  she 
did,  viz.,  in  requestmg  a  third  person  to 
do  it  in  her  presence.  There  was  evidence 
that  the  wife  had  the  general  management 
of  her  husband's  business ;  and  when  he 
authorised  her  to  draw,  accept  and  indorse 
bills  in  his  name,  that  may  fairly  be  ex- 
tended to  authorising  her  to  select  some 
person,  pro  hoc  vice  to  write  the  name  of 
her  husband  for  her.  It  may  be  that  this 
may  lead  to  some  inconvenience.  But, 
her  husband  having  trusted  her  to  exer- 
cise her  discretion  as  to  drawing,  accept- 
ing and  indorsing,  may  be  assumed  to 
trust  her  also  to  use  her  discretion  to 
select  the  hand  of  another  to  carry  her 
intention  into  effect.  ...  I  find  a  case  of 
Ex  parte  Sutton  (6),  which  may  be  worth 
considering  with  reference  to  this  subject. 
It  was  there  held  that  an  authority  given 
to  A.  to  draw  bills  in  the  name  of  B.  may 
be  exercised  by  the  clerks  of  A.  The 
way  in  which  that  case  seems  to  mo  to 
apply  to  the  present  is  this — the  Lord 
Chancellor  treats  the  extent  of  the  autho- 
rity as  a  matter  of  fact  to  be  inferred 
from  the  evidence,  and  that  confirms  the 
view  we  have  taken  upon  this  occasion." 
He  referred  to  Toms  v.  Cuming  (1),  The 
Queen  v.  The  Justices  of  Middlesex  (7)  and 
The  Queen  v.  Ca/rew  in  a  note  to  The  Queen 
V.  The  Recorder  of  Derby  (8).  (He  woa 
then  stopped.) 

Blackburn,  J. — There  seems  to  be  no 
doubt  that  ^aia  is  a  case  to  which  the 
maxim  md  facit  per  alium  facit  per  se  will 
apply.  That  is  the  general  rule,  although 
when  statutes  require  a  thing  to  be  done 
it  may  be  requured  to  be  done  by  the 
personal  act  of  the  person  who  is  to 
do  it.  In  Hyde  v.  Johnson  (2),  the 
Court  held  that  the  language  of  ^e  Ist 
section  of  9  Geo.  4.  c.  14,  when  looked  at 
together  with  the  Statute  of.  Frauds, 
shewed  that  the  Legislature  intended  that 
the  signature  should  be  that  of  the  person 

6)  2  Cox  C.C.  84. 

7)  20  Law  J.  Bep.  (ir.B.)  M.C.  42. 

8)  Ibid.  44. 
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liimself  wlio  was  to  be  charged.  Under 
the  Registration  Act,  6  Vict.  c.  18, 
it  has  been  held  in  some  cases  that  the 
act  most  be  done  by  the  person  him- 
self, and  in  others  that  it  need  not  be 
so.  In  the  former  set  of  cases,  it  has 
been  where  there  was  safi&cient  to  shew 
that  the  common  law  mle,  as  laid  down 
in  the  maxim  I  have  mentioned,  was  in- 
tended to  be  cut  down.  By  that  mle,  a 
signature  by  an  agent  would  be  taken  to 
be  the  same  as  by  the  person  himself.  In 
The  Queen  v.  The  Justices  of  Middlesex  (7), 
Patteson,  J.,  sitting  in  the  Bail  Court,  held 
that  the  signature  of  the  attorney,  acting 
for  and  on  behalf  of  the  overseers  of  the 
poor,  to  a  notice  of  appeal  against  an 
order  of  removal,  was  sufficient,  and  that 
decision  was  followed  by  the  full  Court  in 
The  Qtteen  v.  Garew  (8).  In  the  present 
case  the  notice  of  appeal  is  to  be  in  writing 
"  signed  by  the  person  giving  the  same, 
or  his  attorney."  Two  alternatives  are 
given ;  the  second  has  not  been  followed 
m  this  case,  but  the  clerk  to  the  attorney, 
having  full  authority  from  the  appellant, 
signs  the  name  of  the  appellant.  This 
would  at  common  law  be  a  good  signature 
by  the  appellant,  and  there  are  no  words 
in  the  statute  to  shew  that  the  autograph 
of  the  appellant  is  required.  Neither  do 
I  think  the  reason  of  the  thing  requires 
it.  The  rule  must  therefore  be  made 
absolute. 

QuAiN,  J. — I  am  of  the  same  opinion, 
and  think  that  we  ought  not  to  prevent 
the  application  of  the  rule  at  common  law, 
quifa^citper  alium  facii  'per  se,  unless  we 
see  clearly  from  the  words  of  the  statute 
that  it  was  intended  that  the  rule  should 
not  apply.  [His  Lordship  read  the  words 
of  the  section.]  The  notice  of  appeal 
may,  therefore,  be  signed  by  the  attorney 
for  the  appellant  or  by  the  appellant. 
Several  classes  of  cases  have  been  referred 
to,  and  in  addition,  I  may  refer  to  13 
Geo.  2.  c.  18.  s.  5,  which  provides  that  no 
writ  of  certiorari  shall  be  granted  unless 
it  be  proved  that  the  party  suing  forth  the 
same  has  given  six  days'  notice  thereof 
in  writing  to  the  justice  or  justices.  But 
it  was  held  in  The  Queen  v.  Tlie  Justices 
of  Lancashire  (9)  that  the  notice  might 

(9)  n  Ad.  &  E.  144;  8.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  9. 


be  signed  by  the  solicitor  of  the  party 
suing  forth  the  writ.  In  the  enactment 
which  we  now  have  to  consider  there  are 
no  express  words  which  can  be  said  to 
exclude  the  common  law  rule;  and  it 
would  not  be  wise  to  interfete  so  as  to 
prevent  that  rule  being  applied,  unless 
there  are  express  words  or  somgUiing  to 
shew  an  intention  to  exclude  the  signature 
of  an  agent  of  the  appellant. 

Archibald,  J. — I  am  of  the  same  opi- 
nion. We  start  with  the  conmion  law 
rule  of  quifacit  per  alium  fa/sit  per  «e,  and 
the  question  to  be  determined  is  whether 
there  is  enough  in  the  enactment  of  the 
Ist  section  of  12  &  13  Vict.  c.  45  to 
qualify  that  rule.  [His  Lordship  read 
the  words.]  In  such  a  case,  unless  we 
see  that  some  obvious  inconvenience  would 
arise,  we  ought  not  to  interfere  with  the 
rule.  I  see  no  reason  for  holding  that 
the  personal  signature  of  the  appellant  is 
required. 

B^le  absolute. 

Attorneys — J.  Minter,  Folkestone,  for  appellant ; 
Kingsford  &  Dorman,  agents  for  £.  N.  Dawes, 
Bye,  for  respondent. 


1873.  Ithe  queen  (appellant)  v. 
March  18.  j    edward  C00TE(re«2w?n<£en/). 

Canada — Indictments-Evidence — Depo- 
sition of  Prisoner. 

By  statutes  of  Quebec  (31  Vict.  c.  32, 
32  Vict.  c.  29)  commissioners  were  ap' 
pointed  to  investigate  the  origin  of  any  fires 
in  the  cities  of  Quebec  and  Montreal,  with 
power  to  compel  the  attendance  of  witnesses 
and  to  examine  them  on  oath : — Held,  that 
the  constitution  of  such  Courts  vms  within 
the  power  of  the  Provincial  Legislature. 

The  respondent  was  indicted  for  arson;  and 
at  the  trial  the  deposition  of  the  respondent 
taken  on  oath  upon  an  inquiry  into  the 
cause  of  the  fire,  was  admitted  as  evidence 
in  support  of  the  indictment : — ^Held,  that 
the  evidence  was  admissible, 

[For  the  report  of  the  above  caae,  see 
42  Law  J.  Rep.  (n.s.)  P.O.  45.] 
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[IN  THE  COUBT  OF  QUEEFS  BENCH.] 

1873.  1  BURTON  (appellant)  v,  eydbn 
April  25.  J  (respondent). 

Friendly  Society  —  Sickness  entitling 
Member  to  Belief — Insanity, 

By  the  rules  of  a  friendly  society  estab- 
lished under  18  4  19  Ftc<.  c.  63.  s,  9, 
a  member  under  certain  conditions  was 
erttiUed  to  receive  eight  shillings  a  tceeh 
during  any  sickness  or  accident  that  might 
befall  him,  unless  by  noting  or  drunken- 
ness, 8fc, : — Held,  m  the  absence  of  words 
shewing  a  different  intention,  that  insanity 
was  a  sickness  which  e^Uitled  a  member  to 
reUef  under  the  above  rule. 

Case  stated  by  justices  of  Northamp- 
ton under  20  &  21  Vict.  c.  43. 

Upon  the  hearing  of  an  information  by 
the  appellant  (as  parent  and  next  friend 
of  Samuel  Burton,  a  member  of  the 
Stoke  Bruem  Friendly  Society)  against 
Samuel  Eyden,  as  secretary  of  the 
society,  stating  that  Burton,  who  was 
then  insane,  and  an  inmate  of  the  North- 
ampton  (General  Lunatic  Asylum,  and  as 
sucn,  sick  and  entitled  to  reUef  out  of  the 
society,  which  relief  had  been  revised  to 
him,  and  that  he  was  entitled  to  eight 
shilHngs  a  week  from  the  30th  of  April 
last,  fit>m  the  funds  of  the  society,  the 
justices  dismissed  the  summons  upon  the 
ground  i^t  insanity  was  not  a  sickness 
entitling  Burton  to  relief  under  the  rules 
of  the  society. 

Upon  the  hearing  of  the  informa- 
tion it  was  proved  on  the  part  of  the 
appellant,  or  admitted  by  the  respondent, 
and  found  as  a  fisict,  that  the  rules  to  this 
case  annexed  were  the  rules  of  the  socieiy, 
and  that  Burton  was  and  is  a  member  of 
the  society. 

That  Burton  declared  upon  the  sick 
fund  of  the  society  by  sending  a  certifi- 
cate to  the  trustees,  signed  by  J.  P.  Knott, 
of  Blisworth,  the  usual  medical  officer  of 
the  society,  in  the  words  and  figures 
following — 

"  The  Stoke  Society. 

"April  30th,  1872. 

"  This  certifies  that  Samuel  Burton  is 
unable  to  follow  his  employment  from 


general  weakness  and  a  disease  of  the 
mind. 

"  J.  P.  Knott.** 

That  Burton  was  shortly  after  the  dato 
of  the  certificate  confined  as  a  lunatic  at 
the  Northampton  County  Lunatic  Asylum, 
where  ho  still  remains  confined  as  a 
lunatic. 

That  he  has  not  by  himself  or  his 
friends  received  any  pecuniary  aid  from 
the  society,  and  that  the  society  have 
refused  to  make  any  such  payment. 

It  was  admitted  by  the  appellant 
and  respondent,  and  found  as  a  fact,  that 
all  proper  notices  of  illness  had  been  sent 
on  behalf  of  Burton  to  the  society. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  the 
Courtis,  whether  the  above  facts  justified 
a  dismissal  of  the  summons  or  not  (1). 

(1)  By  18  &  19  Vict.  c.  63.  8.  9,  *•  It  shaU  be 
lawful  for  any  number  of  persons  to  form  and 
establish  a  friendly  society  under  the  provisions  of 
this  Act,  for  the  purpose  of  raising  by  roluntary 
subscriptions  of  the  members  thereof,  with  or 
without  the  aid  of  donations,  a  fund  jfbr  any  of 
the  following  objects — 

"2.  For  the  relief  or  maintenance  of  the 
members,  their  husbands,  wives,  children,  &c.,  in 
old  age,  sickness,  or  widowhood,  or  the  endow- 
ment of  members,  or  nominees  of  members,  at 
any  age ;  and  such  persons  so  intending  to  form 
and  establish  such  society  shall  transmit  rules  for 
the  government,  guidance  and  regulation  of  the 
same  to  the  registrar." 

By  21  &  22  Vict  c.  101.  s.  5,  disputes  between 
members  and  the  society  may  be  settled  by 
justices. 

Rule  11.  That  if  any  member  remove  from 
his  present  place  of  abode  to  any  part  of  England, 
he  shall  be  allowed  two  months  to  send  his  con- 
tribution money  in,  or  forfeit  1«.  6rf.,  but  if  he 
neglect  to  Fend  it  in  three  months  he  shall  bo 
excluded.  And  if  the  person  absent  shall  duly 
send  his  contribution,  and  be  there  taken  sick  and 
unable  to  work  at  his  trade,  ho  shall  send  a  certi- 
ficate, signed  by  the  minister,  churchwarden  and 
doctor  of  the  parish  where  he  resides,  certifying 
how  long  he  hath  been  ill,  and  what  his  disorder 
is.  But  if  such  member's  illness  shall  continue 
for  more  than  a  month,  he  shall  send  a  certificate 
every  month  as  abore,  and  on  the  receipt  of  such 
certificate  he  shall  receive  his  money  the  same  as 
if  ho  were  present. 

12.  If  any  member  that  hath  been  sick  and 
received  contribution  of  this  society,  be  seen  by 
another  member  or  any  other  creditable  person 
(after  his  report,  and  before  he  hath  declared  to 
the  stewards  that  he  will  be  no  more  from  that 
time  chargeable  to  the  society)  to  work  at  bis 
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Metcalfe^  for  ihe  appellant. — ^There  is 
nothing  in  the  roles  to  shew  that  incapa- 
city from  lunacy  iB  not  included  under 
the  term  "sickness."  In  The  Queen  y. 
The  Guardians  of  Mcmcheater  (2),  it  was 
argued  that  lunacy  was  a  sickness  under 
9  &  10  Vict.  c.  ^Q.  s.  4,  by  which  no  war- 
rant can  be  granted  for  the  removal  of 
any  person  becoming  chargeable  in  re- 
spect of  relief  made  necessax7  by  sickness 
unless  there  is  a  statement  in  the  warrant 
that  the  sickness  wUl  produce  permanent 
disability.  It  was  hdd  that  the  section 
was  inapplicable,  but  Coleridge,  J.,  said, 
"  As  to  section  4. 1  do  not  see  what  there 
is  in  this  case  to  shew  that  the  removing 
justices  might  not  have  stated  in  the 
orders  of  removal  that  the  sickness  would 
be  permanent.  If  it  be  objected  that 
lunacy  is  not  a  temporary  illness,  but 

trade  or  auy  other  business  from  which  he  may 
receive  any  profit,  he  shall  not  only  be  denied  the 
benefit  of  the  society,  but  be  excluded.  If  any 
member  shall  frequent  places  of  gaming  when  he 
is  on  the  box  he  shall  be  excluded. 

13.  That  no  member  shall  be  entitled  to  any 
benefit  irom  this  society  till  one  year  be  expired 
from  the  day  of  his  entrance,  and  a]l  his  contribu- 
tions, &c.,  to  that  time  be  cleared  off,  he  shall 
then  receive  8«.  per  week  during  any  sickness  or 
accident  that  may  beMl  him,  unless  by  rioting 
or  drunkenness  (the  venereal  disease  excepted^, 
which  shall  be  carried  to  him  by  the  stewaros 
weekly,  who  are  reouired  to  visit  and  enquire  after 
the  state  of  the  side,  for  which  they  shall  receive 
Zd.  per  mile  from  the  box  for  their  trouble,  and 
accordingly  make  their  report  to  this  sometjr,  in 
case  of  failure  to  forfeit  for  dKch  offence  U,  6d, 

24.  It  is  agreed  by  this  society  that  no  member 
shall  recdve  any  benefit  from  this  society  while 
he  is  voluntarily  inoculated  from  the  small  pox, 
nor  shall  any  person  be  admitted  a  member  who 
hath  any  bodily  infirmity  upon  him,  except  in 
such  cases  as  may  appear  to  the  society  to  be  no 
ways  likely  to  affect  the  box,  and  may  be  approved 
of  by  a  minority  of  the  members,  but  if  any  per- 
son bo  afflicted  with  any  invisible  disorder  and 
clandestinely  enters  this  society  as  a  sound 
member,  he  shall,  when  found  out,  be  excluded. 

28.  That  when  any  member  falls  sick  he  shall 
send  a  written  report  to  the  stewards,  and  the 
sick  member  shall  send  for  the  doctor,  and  if  the 
doctor  neglects  to  visit  such  member  for  the  space 
of  one  day  from  the  report  given  in  by  the 
stewards  he  shfdl  forfeit  the  sum  of  2s,  6d, 

44.  In  cases  of  dispute  between  this  society  and 
any  member  or  person  claiming  on  account  of  a 
member,  reference  shall  be  made  to  justices  pur- 
suant to  10  Geo.  4.  c  56.  88.  27,  28. 

(2)  6  E.  &  B.  919 ;  8,  c  26  Law  J.  Rep.  (k.s.) 
M.C.  1. 


may  last  for  years,  the  answer  is  that  the 
8amex>bser7ation  applies  to  paralysis  and 
other  bodily  disorders." 

E.  Thomasy  for  the  respondent. — ^The 
rules  do  not  contemplate  such  an  affection 
as  insanity,  but  only  a  temporary  dis- 
ability. In  The  Queen  y.  Huddersfield 
(8),  it  was  held  that  premancy  was  not 
a  sickness  under  9  &  10  Vict.  c.  66.  s.  4, 
previously  cited,  Erie,  J.,  saying  that 
sickness  was  a  morbid  state  arising  from 
external  accident  or  from  a  diseased 
body. 

[Blackbubn,  J. — I  see  nothing  in  the 
rules  which  confines  the  relief  to  tem- 
porary illness.] 

It  is  not  denied  that  insanity  is  sick- 
ness, but  it  is  contended  that  it  is  not 
such  sickness  as  is  within  the  rules. 

Blackburn,  J. — I  think  that  we  cannot 
avoid  coming  to  the  conclusion  that  in- 
sanity is  sickness  within  the  meaning  of  the 
rules.  The  members  are  entitled  to  relief  in 
case  of ''  old  age,  sickness  or  widowhood." 
Two  of  these  disabilities,  old  age  and  * 
widowhood,  are  not  subject  to  any  limita- 
tion in  point  of  time.  Now  lunacy  is  a 
disorder  of  both  mind  and  body,  and  rule 
11  shews  that  it  was  contemplated  that 
the  illness  which  entitled  a  member  to 
relief  might  last  more  than  a  month.  In  a 
case  under  9  &  10  Vict.  c.  66,  s.  4,  which 
provides  that  no  warrant  shall  be  granted 
for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made 
necessary  by  sickness,  unless  it  is  shewn 
in  the  warrant  that  the  justices  granting 
it  are  satisfied  that  the  sickness  would 
produce  permanent  disability,  there  was 
a  good  d^  to  be  said  for  the  proposition 
that  lunacy  was  not  sickness  witnin  the 
meaning  of  the  section ;  but  in  The  Queen 
V.  Ths  Ouardians  of  Manchester  (3),  it 
seems  to  have  been  thought  otherwise.  If 
the  friendly  societies  really  wish  that 
lunacy  should  be  excluded  from  i^e  list  of 
disabilities  which  entitle  a  person  to  relief^ 
nothing  is  easier  than  to  make  express 
provision  for  it  in  the  rules. 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  think  that  lunacy  is  a  sickness  within 
the  meaning  of  the  rule.    It  appears  that 

(3)  7  E.  &  B.  794 ;  8.  c.  26  Law  J.  Bep.  (k.s.) 
M.C.  169. 
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the  sickness  is  to  be  of  such  a  kind  as 
prevents  a  member  from  working  at  his 
trade  or  employment,  and  there  is  nothing 
to  shew  that  it  was  not  meant  to  include 
sach  a  permanent  iUness  as  insanity. 

Archibald,  J. — I  am  of  the  same 
opinion.  There  can  be  no  donbt  that  in- 
sanity is  a  species  of  sickness,  and  there 
is  nothing  to  shew  that  the  role  is  con- 
fined to  sickness  of  a  different  character. 

Jtidgmentfor  the  appellwiit 


Attomeys—Bobert  Metcalfe,  agent  forWhitton, 
Towcestor,  for  appellant ;  J.  V.  Franklin,  for 
reepondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
THE  AERATED  BREAD   COMPANY 

(appellants)  v,  ORiao  (re- 
spondeni). 


1873 
June?. 


^ 


Bread  —  Sale  of,  othenoise  than  by 
Weighir-^  4-  7  WUl  4.  c.  37.  s.  4. 

The  appellant  was  convicted  under  6^7 
WiU.  4.  c.  37.  s,  4,  for  selling  bread  front  a 
van  vnthout  h<wing  a  beam  or  scales.  The 
maierial  of  which  the  bread  was  made  tvas, 
in  aM  respects,  the  same  as  ordinary  bread, 
except  that  carbonic  acid  gas  was  forced 
into  it.  It  was  crusty  all  round,  ojnd  was 
known  in  the  trade  as  French  or  fancy 
bread,  hut  in  no  way,  except  the  manner  of 
baking  in  separate  loaves,  resenibled  wJmt 
was  caUed  French  or  fancy  bread  at  the  time 
of  the  passing  of  the  Act : — ^Held,  that  the 
conviction  was  right,  as  the  proviso  in  s.  4. 
could  not  be  construed  to  apply  to  bread  of 
such  a  description. 

The  Queen  v.  Wood  (38  Law  J.  Rep. 
(n.s.)  M.C.  144)  observed  upon. 

Case  stated  by  justices  nnder  20  &  21 
Vict.  c.  43. 

1.  The  appellant  was  convicted  under 
the  7lh  section  of  6  ifc  7  Will.  4.  c.  37,  of 
the  offence  of  selling  bread  from  a  van  or 
carriage,  without  having  a  correct  beam 
and  BOEdes,  with  proper  weights  or  other 
sufficient  balance,  under  the  following  cir- 
cumstances: 


2.  The  Aerated  Bread  Company,  Li- 
mited, is  incorporated  for  the  manufac- 
ture of  bread  by  a  new  process,  in  which 
carbonic  acid  gas  is  by  pressure  forced 
into  the  dough  instead  of  the  dough 
being  mixed  with  a  ferment,  as  in  the 
usuaf  method  of  bread-making.  The 
kneading  also  is  effected  by  machinery, 
and  not  by  hand. 

3.  The  material  of  which  this  bread  is 
made  is  in  all  other  respects  the  same  as 
ordinary  bread.  Two  qualities  of  bread 
only  are  manufactured  by  the  company, 
viz.,  the  best  and  the  seconds  or  house- 
hold bread,  the  only  difference  in  this 
respect  being,  as  with  other  bakers,  that 
the  best  bread  is  made  of  more  perfectly 
sifted  flour,  and  the  household  bread  of 
flour  called  "seconds,"  which  is  the 
same  flour  with  less  of  the  bran  sifted 
out. 

4.  The  bread  manufactured  by  the 
company  is  not  made  and  baked  in 
batches  as  by  other  bakers.  The  best 
bread  is  made  in  separate  loaves,  which 
are  separate  in  the  oven,  so  as  to  be 
crusty  all  over.  The  seconds  or  house- 
hold bread  is  baked  in  tins.  The  dough 
for  the  loaves  issues  from  a  spout  of  a 
measured  size,  and  the  proper  quantity 
for  a  loaf  is  cut  off"  by  a  knife,  which  de- 
scends at  measured  intervals,  and  the 
tins  as  they  are  filled  are  sent  down  a 
slide  into  the  oven.  The  best  bread  for  the 
separate  loaves  is  carried  to  the  oven  by 
hand,  and  in  the  oven  is  of  course  more 
exposed  to  evaporation  than  that  en- 
closed in  tins. 

5.  The  company  call  the  loaves  baked 
in  tins  "seconds,**  or  household  bread, 
and  these  are  sold  by  the  company  and 
their  agents  by  weight,  but  the  best 
flour  loaves,  baked  separately  and  not  in 
tins,  are  not  sold  by  weight,  nor  are 
weights  and  scales  sent  out  with  the  de- 
livery carts.  The  company  call  these 
"  French  or  fancy  bread,"  and  it  is  under 
that  denomination  that  they  are  adver- 
tised and  sold;  and  it  was  contended 
that  being  such  they  came  within  the 
exception  to  the  4th  section  of  the  above 
statute,  which  is :  "  Provided  that  no- 
thing in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread 


Digitized  by 


Google 


118 


OASES  CONNECTED  WITH 


[N.S. 


from  selling  bread  usually  sold  under  the 
denomination  of  French  or  fancy  bread 
or  rolls,  without  previously  weighing  the 
same." 

6.  It  was  proved  that  such  loaves  are 
in  the  trade  known  as  "  French  or  fancy 
bread." 

7.  It  was  our  opinion  that  these  loaves 
are  not  French  or  fency  bread  within  the 
meaning  of  the  statute,  for  the  reasons 
following : 

First.  The  material  of  which  the  bread 
in  question  is  made  in  no  way  differs 
from  the  ordinary  loaves  sold  by  the 
bakers  generally. 

Secondly.  The  material  of  these  loaves 
is  the  same,  except  in  the  quality  of  the 
flour,  with  that  of  the  seconds  or  house- 
hold bread  which  the  company  sells  by 
weight. 

Thirdly.  The  manner  of  making  diflfers 
only  from  that  of  ordinair  bread,  in  that 
the  gas  is  pressed  into  the  pores  of  the 
dou^h  by  force  instead  of  being  produced 
in  ttio  substance  of  the  dough  by  a  fer-  . 
ment. 

Fourthly.  That  this  bread,  in  no  way, 
except  the  manner  of  baking  in  separate 
loaves,  resembles  what  was  called  French 
or  fancy  bread  at  the  time  of  the  pass- 
ing of  the  Act,  and  is  in  fact  only  Eng- 
lish bread,  baked  so  as  to  have  an  out- 
side of  crust. 

Fifthly.  That  no  advantage  accrues  to 
the  consumer  from  this  form  of  baking, 
but  that  it  is  necessary  to  the  proper 
baking  of  the  best  br^  made  by  the 
company's  process. 

Sixthly.  That  the  tin-baked  loaf  is 
more  troublesome  than  baking  in  batches, 
as  is  the  manner  with  loaves  of  ordinary 
bakers,  nevertheless  the  company  treats 
those  tin-baked  loaves  as  ordinary  and 
not  as  fancy  bread,  and  always  sells  them 
by  weight. 

Seventhly.  That  the  loaves  in  ques- 
tion do  not  differ  from  ordinary  loaves 
more  than  do  the  tin-baked  loaves,  ex- 
cept as  above  appears. 

Eighthly.  That  if  the  loaves  in  ques- 
tion are  fancy  bread,  the  tin-baked  loaves 
are  equally  so,  but  the  company  do  not 
claim  the  tinned  loaves  as  being  either 
French  or  fancy  bread,  but  sell  them  by 
weight. 


8.  For  these  reasons  we  were  of  opi- 
nion that  the  loaves  in  question  were 
neither  "  French  nor  fancy  bread,"  nor 
within  the  exception  in  the  statute,  and 
we  convicted  the  appellant  in  a  single 
penalty,  and  agreed  to  state  a  case  for 
the  opinion  of  your  honourable  Court. 

9.  The  question  for  the  consideration 
of  the  Court  is,  whether  the  said  loaves 
are  French  or  fancy  bread  within  the 
exception  in  the  statute  above  cited. 

If  the  Court  shall  be  of  opinion  that 
these  loaves  are  not  within  the  exception, 
the  conviction  is  to  be  affirmed ;  if  other- 
wise the  conviction  will  be  quashed. 

Finlay  (Day  with  him),  for  the  appel- 
lant.— This  case  is  not  governed  by  The 
Queen  v.  Wood  (1),  where  the  majority  of 
the  Court  (Lush,  J.,  and  Hayes,  J.)  held 
that  the  conviction  was  right.  Here  the 
question  is  whether  the  loaves  in  question 
can  be  said  to  be  '^  bread  usually  sold 
under  the  denomination  of  French  or 
foncy  bread,"  those  being  the  words 
used  in  the  proviso  to  section  4.  of  6  &  7 
Will.  4.  c.  37.  The  case  states  that  such 
loaves  are  in  the  trade  known  bs  French 
or  fancy  bread  (par.  6).  It  is  true,  that 
in  par.  7  the  justices  express  their 
opinion  that  they  are  not  so,  and  they 
give  their  reasons. 

[Blackburn,  J. — ^All  that  we  can  do  is 
to  consider  whether  or  no  those  reasons 
are  sufficient.] 

Their  reasons  are  not  sufficient.  The 
5th  par.  shews  that  the  loaves  are  called 
"  French  or  fancy  bread,"  and  that  they 
are  sold  as  such. 

John  Thompson^  for  the  respondent. — 
The  question  is  whether  this  was  "  fancy 
.  breaa  "  at  the  time  of  the  sale.  The  Queen  v. 
Wood  (1)  'shews  that  if,  at  the  time  of  the 
sale,  the  bread  is  of  an  ordinary  kind,  and 
is  sold  without  having  beam  and  scales, 
or  proper  instruments  for  weighing  it,  the 
penalty  is  incurred.  It  is  nothing  but  a 
question  of  fact  for  the  justices,  and  they 
find  that  the  material  of  which  it  is  made 
in  no  way  differs  from  the  ordinary  loaves 
sold  by  bakers  generally,  and  that  it  is 
only  English  br^  baked  so  as  to  have 


(1)  lOB.  &S.  534;  8.  c  J 
M.C.  144. 
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an  ontside  of  crast.  He  cited  The  Queen  v, 
Kingsly  (2). 
Bay  repHed. 

Blackburn,  J. — ^I  think  this  conviction 
xnnst  be  affirmed.  The  qnestion  tnms 
npon  the  constmction  of  the  Act,  and, 
before  going  into  what  was  said  in  the 
case  of  The  Queen  v.  Wood  (1),  I  will  just 
look  at  the  Act  as  I  understand  it  myself. 
At  the  time  this  Act  was  passed,  in  the 
year  1836,  there  was  honsehold  bread, 
which  consisted  of  ordinary  loaves,  and 
which  any  poor  or  ignorant  purchaser 
would  expect  to  get  of  the  right  weight, 
and  would  not  be  so  liable  to  be  cheated ; 
and  there  was  also  bread  called  '*  ^Eincy 
bread,"  which,  according  to  my  recollec- 
tion of  that  time,  was  made  of  a  fine 
quality  of  flour,  and  was  made  in  the 
shape  of  a  long  roll,  and  a  person  in  buying 
bread  of  that  description  would  not  expect 
to  get  the  weight  so  accurately  as  if  he 
were  buying  a  household  loaf.  Then, 
taking  that  view  of  the  matter,  and  seeing 
that  it  wa^  more  according  to  the  shape  of 
loaf  than  anything  else,  the  legislature,  it 
seems  to  me,  enacted  that  bread  should  be 
sold  by  weight,  that  is,  all  ordinary  bread, 
and  then  it  was  provided  that  nothing 
should  prevent  any  baker  selling  bread 
usually  sold  xmder  the  denomination  of 
French  or  fancy  bread,  or  rolls,  without 
previously  weighing  the  same.  My  opinion 
IS  that  that  meant  such  bread  as,  at  the 
time  the  legislature  passed  the  Act,  was 
sold  under  tiie  denomination  of  French  or 
&ncy  bread,  which  I  think,  as  a  matter 
of  flact,  bore  these  different  shapes  which 
have  been  referred  to.  The  legislature 
said  this  bread  shall  continue  to  be  sold 
in  this  way  in  future.  When  a  new  ar- 
ticle is  brought  in,  such  as  bread  made  in 
the  shape  of  crescents,  or  the  Italian 
bread,  which  is  made  in  long  pieces,  the 
question  for  those  who  have  to  consider  the 
matter  is  this:  that  though  the  bread 
may  not  be  made  in  the  ordinary  shape 
in  which  fancy  bread,  French  bread,  or 
rolls  in  1886  were  made,  is  it  that  kind 
of  article  ?  If  not,  whatever  name  it  is 
called  by,  it  must  be  sold  by  weight.  In 
looking  at  the  statute  in  that  light  the  con- 

(2)  16  J.  P.  66. 


viction  is  clear  and  right,  although  the 
justices  here  have  found  that  the  loaves  are 
in  truth  known  as  French  or  fancy  bread, 
not  meaning  merely  that  it  is  called  by 
that  name  and  that  it  is  sold  by  the  trade 
as  such.  I  do  not  think  a  change  of 
name  has  anything  to  do  with  it ;  but  is 
this  bread  that  kind  of  article  that  the 
legislature  meant  should  be  privileged? 
That  depends  upon  what  was  known  as 
fancy  bread  and  rolls  at  the  time  the 
legislature  passed  that  provision.  It  is 
not  a  question  as  to  what  the  article  is 
now  called,  but  what  it  is.  The  justices 
have  found  as  a  &ct  that  this  bread,  ex- 
cept as  to  the  manner  of  baking  in  sepa- 
rate loaves,  does  not  resemble  what  was 
called  French  or  fancy  bread  at  the  time 
of  the  passing  of  the  Act,  and  is,  in  fact, 
only  English  bread  baked  so  as  to  have 
an  outside  crust.  That  fact  is  not  found 
so  explicitly  as  I  should  have  wished.  I 
think  that  bread  merely  baked  so  as  to 
have  an  outside  crust  does  not  bring  it 
within  the  article  that  in  1836  was  sold 
as  French  or  fancy  bread,  because  that 
description  of  bread  did  not  at  that  time 
depend  upon  whether  it  had  outside  crust 
all  over  it  or  not.  The  justices  have  found 
that  this  is  not  the  article  called  French 
or  fancy  bread  at  that  time,  and  conse- 
quently convicted  the  appellants. 

Now  the  case  of  The  Queen  v.  Wood  (1) 
has  been  much  pressed  upon  us.  In  that 
case  two  Judges  decided  one  way  and 
one  the  other ;  there  was,  therefore,  a  very 
slight  majority,  but  the  majoriiy  of  the 
Court  came  to  the  conclusion  that  the 
statute  was  different  in  principle  to  that 
which  I  have  just  expressed  as  my  opinion 
of  it.  It  seems  to  have  been  in  the 
mind  of  my  brother  Lush  that  the  reason 
why  French  bread  was  not  required  to  bo 
weighed  was  because  it  was  an  article  of 
luxury,  and  he  seems  to  have  put  it  thus  : 
that  what  was  an  article  of  luxury  at  the 
time  the  Act  of  Parliament  was  passed, 
and  would  have  been  considered  very  fine 
and  luxurious  bread,  would  be  considered 
very  inferior  now,  and  that  the  Act  must 
mean  that  the  article  of  luxury  which 
need  not  be  weighed  would  vary  from 
time  to  time,  and  that  that  which  was  an 
article  of  luxury  to  our  ancestors  would 
become  no  article  of  lumiry  at  all  to  our 
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descendants.  I  do  not  think  that  is  the 
meaning  of  the  Act.  I  think  it  means 
the  article  that  at  that  time  did  not  re- 
quire to  be  weighed  because  it  was  of 
that  description  that  depended  mainly  on 
the  shape.  If  the  case  of  The  Queen  v. 
Wood  (1)  were  precisely  in  point,  we 
should  have  had  to  consider  whether  we 
should  dissent  from  it,  for  that  we  should 
never  do  without  much  thought  and  con- 
sideration, and  wo  should  have  taken  time 
to  consider  the  matter  before  we  went  so 
far  as  that,  though  I  am  inclined  to  think 
that  my  brother  Hannen's  opinon  is  the 
better  one.  I  do  not  think  our  judgment 
in  this  case  is  in  conflict  with  The  Queen 
V.  Wood  (1),  but  I  have  not  disguised  the 
fact  that  I  do  not  take  the  same  view 
as  the  majority  of  Judges  took  in  that 
case.  For  these  reasons  I  think  the  con- 
viction was  right  and  ought  to  be  affirmed. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  question  is  simply  this :  whether  a 
common  quartern  loaf,  because  it  happens 
to  bo  baked  separately  and  is  therefore 
crusty  all  round,  is  to  be  said  to  be 
French  or  fancy  bread  within  the  mean- 
ing of  the  Act  of  Will.  4  ?  I  am  of 
opinion  that  it  is  not,  and  that  the  Act 
of  Will.  4.  referred  to  the  kind  of  article 
nsually  sold  as  fancjr  or  French  bread. 
I  cannot  help  thinkmg  that  a  common 
quartern  loaf,  because  it  is  baked  sepa- 
rately and  not  in  batches,  and  thus 
gets  crusty  all  round,  cannot  be  fairly 
brought  within  the  meaning  of  the 
words,  "  French  or  fimcy  bread,"  as  used 
in  the  statute.  It  is  not  the  kind  of 
article  the  Legislature  intended  to  except, 
and  make  it  not  necessary  for  the  baker  to 
weigh.  The  bread  which  it  was  not  neces- 
sary for  the  baker  to  weigh  was  evidently 
of  the  kind  of  fancy  bread  or  rolls.  The 
interpretation  of  the  proviso  gives  the 
character  of  bread  intended  to  be  excepted 
— it  was  bread  made  in  small  quantities, 
in  small  shapes,  neither  long  rolls,  nor 
round  rolls.  The  newly  introduced  cres- 
cents were  intended  to  be  excepted  ;  but 
it  was  never  intended  to  except  a  large 
quartern  loaf,  merely  because  it  was  baked 
not  in  batches  and  so  became  crusty.  For 
these  reasons,  I  am  of  opinion  that  the 
conviction  should  be  affirmed. 

Archibald,  J. — I  am  also  of  opinion 


that  this  conviction  should  be  affirmed.  I 
do  not  think  the  proviso  in  the  statute 
was  intended  to  extend  to  what  might  be 
simply  called  fancy  bread.  What  I  think 
it  had  reference  to  was  that  description  of 
bread  which  was  in  use  at  the  time  of  the 
passing  of  the  Act,  and  bread  of  a  like 
kind,  and  therefore  that  it  is  not  possible, 
by  simply  altering  the  form  of  baking, 
what  is  in  truth  household  bread,  and 
baking  it  crusty  all  round,  to  bring  it 
within  the  exception.  I  also  think  that 
the  proviso  would  cover  bread  of  a  like 
description,  even  though  not  actually 
known  in  that  precise  shape  at  the  time 
of  the  passing  of  this  statute.  Everybody 
who  has  been  to  Turin  has  tasted  bread 
made  there,  which  is  very  palatable,  and 
there  is  other  bread  of  that  kind  that  may 
be  introduced  into  this  country,  but  in 
this  case  it  is  found  that  this  bread  in  no 
way  resembles  what  is  called  French  or 
fancy  bread,  and  is  not  of  the  same  kind  at 
all.  Although  I  am  of  opinion  that  the 
conviction  in  this  case  should  be  affirmed, 
and  although  I  agree  with  my  brother 
Blackburn  m  not  adopting  the  reasons 
given  by  the  majority  of  the  Court  in  the 
case  of  The  Queen  v.  Wood  (1),  yet  in 
truth  our  decision  is  not  in  conflict  with 
the  decision  in  that  case.  We  are  not  in 
anywayoverruling  that  case.  We  proceed 
upon  a  difierent  reasoning.  I  think  as  it  is 
found  here,  that  although  this  is  said  to  be 
known  in  the  trade  as  &ncy  bread,  yet  it 
is  not  that  which  was  &ncy  bread  at  the 
time  of  the  passing  of  the  Act :  I  there- 
fore think  it  does  not  come  within  the 
proviso,  and  that  this  conviction  must  be 
affirmed. 

Conviction  affirmed. 


Attorneys — ^Wilson,  Bristows    &    Carpmael,   for 
appellants ;  Ambrose  Hayncs,  for  respondent. 
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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.    1    GBBGO  {ajppeUant)  v.  smith 
April  30.  J  (respondent). 

Pedlars  Ad,  1871,  34  ^  35  Vict.  c.  96. 
ss,  3  and  4 — Gairying  a  Missionary  Basket 
— Trading. 

The  respondent  and  other  ladies  pur^ 
chased  materials,  which  they  made  into 
aprons,  handkerchiefs  and  other  articles  of 
wearing  apparel.  These  they  carried  from 
door  to  door  for  sale  in  a  basket,  called  the 
missionary  basket,  and  applied  the  proceeds 
of  the  sale  to  charitable  purposes : — Held, 
that  the  respondent  did  not  come  within  the 
description  of  "pedlar**  in  the  Pedlars  Act, 
1871,  and  did  not  require  a  certificate  under 
that  Act. 

Cass  stated  by  justices  for  the  parts  of 
Lmdsey,  Lineoin,  under  26  &  21  Viet. 
C.43. 

An  information  was  preferred  by  W. 
Gregg,  of  Qretkt  Grimsby,  superintendent 
of  poUce  (the  appellant),  against  Su- 
sannah, the  wife  of  Charles  Smith,  of 
Lacely,  shoemaker  (the  respondent), 
under  section  4  of  the  Pedlars  Act,  1871 
(1),  charging  that  she  on  the  26th  of 
August,  1872,  unlawfully  acted  as  a 
pe&kr  without  having  obtoined  a  certifi- 
cate under  the  Pedlars  Act,  1871,  autho- 
rising her  so  to  act,  contrary  to  the 
statute,  &c.,  in  such  case  made  and  pro- 
vided, was  heard  [and  determined  by  the 
juBtioes. 

(1)  By  the  Pedlars  Act,  1871  (34  &  35  Vict 
c.  96),  section  3,  the  tenn  "pedlar"  means  any 
hawker,  pedlar,  petty  chapman,  tinker,  caster 
of  metAls,  mender  of  chairs  or  other  person 
who,  withont  any  horse  or  other  beast  bearing  or 
drawing  burden,  traTels  and  trades  on  foot,  and 
goes  from  town  to  town,  or  to  other  men's  houses, 
carrying  to  sell  or  exposing  for  sale  any  goods, 
wares  or  merchandise,  or  procuring  orders  for 
goods,  wares  or  merdiandise  immediately  to  be 
delirmd,  or  selling  or  offering  for  sale  his  skill 
in  haodicmit. 

By  sect  4.  No  person  shall  act  as  a  pedlar  with- 
out such  certificate  as  in  this  Act  mentioned,  or 
shall  be  liable  for  a  first  offence  to  a  penalty  not 
exceeding  lOs.,  and  for  ereiy  subsequent  offence  to 
a  penaltv  not  exceeding  1/. 

In  sdedule  A.  "Form  of  application  for  ped- 
Ws  certificate**  are  the  words,  2,  "I  am  by 
trade  and  occupation  "  (here  state  trade  and  occu- 
pation of  appelant,  e.g.,  that  he  is  a  hawker 
pedlar,  Ams.) 

Nsw  tausB,  42.— Mao.  Cas. 


Upon  the  hearing  of  the  information 
it  was  proved  and  admitted  on  the  part 
of  the  appellant  and  respondent,  and 
found  as  a  fact,  that  ladies,  of  whom  the 
ren>ondent  was  one,  purchased  materials 
and  made  them  into  aprons,  handker- 
chiefs, chemises,  shoes  and  other  articles 
of  wearing  apparel,  and  also  wool  mats 
and  other  articles  for  domestic  use.  These 
articles  were  carried  about  in  a  basket, 
called  a  missionary  basket,  from  house  to 
house  for  sale  by  twelve  ladies,  each 
haying  the  basket  one  month. 

The  respondent  on  the  day  mentioned 
in  the  information  went  on  foot  to  other 
person's  houses  with  the  basket,  and  ex- 
posed for  sale  and  sold  some  of  the  articles 
named  above,  and  had  no  certificate 
(authorising  her  to  act  as  a  pedlar)  under 
the  Pedlars  Act,  1871. 

The  twelve  ladies  do  not  find  the 
money  for  the  materials  out  of  which  to 
make  the  articles,  but  the  money  derived 
from  the  sales  is  ^P^ed  towards  the  pur- 
chase of  ihem.  The  profits  of  the  basket 
are  devoted  to  a  school  in  the  village  of 
Lacely,  and  religious  purposes,  but  101, 
of  the  profits  was  once  given  towards 
furnishing  a  minister's  house. 

It  is  8^0  an  admitted  fBLct  that  under 
the  Pedlars  Act  of  1870,  each  of  the 
twelve  ladies  took  out  a  pedlar's  certifi- 
cate, the  fee  for  which  was  6d.,  but  now 
they  do  not,  as  under  the  Pedlars  Act, 
1871,  the  fee  for  the  certificate  is  5s. 

It  was  contended  on  the  part  of  the 
respondent  that  she  did  not  come  within 
the  meaning  of  the  term  **  pedlar"  in  the 
1st  clause  of  the  8rd  section  of  the  Pedlars 
Act,  1871,  as  she  did  not  go  about  as  a 
trader  to  sell  for  her  own  personal  gain  or 
profit  or  as  a  means  of  livelihood,  but 
simply  for  a  charitable  and  religious  pur- 
pose, which  was  not  within  the  spirit  or 
contemplation  of  the  Act. 

On  uie  part  of  the  appellant  it  was 
contended  that  the  respondent  was  a 
pedlar  within  the  meamng  of  the  Act, 
and  that  she  was  not  one  of  those  persons 
defined  by  the  23rd  section,  who  do  not 
require  certificates,  and  that  if  the  legis- 
lature had  intended  to  exempt  such  oases 
as  selling  for  charitable  or  religious 
purposes  it  would  have  defined  them  in 
the  23rd  section. 
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The  justices  having  considerable  doubt 
whether  the  respondent  was  a  pedlar 
within  the  interpretation  of  the  term 
"  pedlar"  in  the  3rd  section  of  the  Act,  so 
as  to  bring  her  within  the  operation  of 
the  4th  section,  gave  her  the  benefit  of 
the  doubt,  and  dismissed  the  information. 

The  question  for  the  opinion  of  the 
Court  is  whether,  upon  the  facts  stated 
the  respondent  was  a  "pedlar"  within 
.the  meaning  of  the  Act,  and  liable  to  the 
penalties  under  the  4th  section. 

Oave,  for  the  appellant. — ^Tho  respon- 
dent was  a  pedlar  within  the  meaning  of 
the  Act.  It  is  immaterial  whether  she 
applied  the  profits  of  her  trading  to  her 
own  use  or  the  use  of  other  parties.  The 
cases  of  The  King  v.  WGHU  (2),  and  TU 
Attometj'Oeneral  v.  Tongue  (3),  shew  that 
it  is  the  policy  of  the  legislature,  in 
making  provision  for  licenses  to  trade,  to 
protect  regular  shopkeepers  from  being 
undersold. 

Waddy,  contra^  was  not  heard. 

Blackburn,  J. — I  think  there  can  be 
no  doubt  whatever  about  this  case.  A 
certificate  is  only  necessaiy  where  the 
person  in  good  fidth  intends  to  carry  on 
the  trade  of  a  pedlar.  To  say  that  every 
one  of  these  ladies  who  carries  about  a 
missionary  basket  is  within  the  definition 
is  ridiculous.     The  justices  were  right. 

QuAiN,  J. — The  description  of  pedlar 
in  the  interpretation  clause  is  one  who 
trades  from  town  to  town,  &c.  There 
is  no  definition  of  trading,  and  in  the 
absence  of  any  such  definition  we  must 
have  recourse  to  other  authorities.  In 
Lee  oil  Banhnyptcy,  p.  488,  it  is  said, 
"Whether  or  not  a  person  is  a  trader 
does  not  depend  upon  his  occasionally 
doing  acts  of  trading,  but  upon  the  in- 
tention generally  so  to  get  his  living." 
There  is  no  evidence  whatever  of  any  such 
intention  in  the  case  of  these  ladies. 

Abghibald,  J.,  concurred. 

Judgment  for  tlie  respondent 

Attorneys— Swann  &  Co.,  agents  for  J.  T.  Tweed, 
of  Lincoln,  for  appoUant ;  Orange  &  Wintring- 
hiim,  Grimsby,  for  respondent. 


(2)  2  B.  &  C.  142. 

(3)  12  Price,  61. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1873.     1  BELL  (appellant)  v,  ceane  (re- 
May  28.  J  ^ondent), 

Baie  —  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act^  1869,  32 
^  33  Vict.  c.  40 — Discretion  of  Baiing 
Authority, 

Tinder  "  The  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act,  1869,"  32 
^33  Vict,  c.  40.  8,  1,  by  which  rating 
authorities  may  exempt  from  tlieir  raies 
buildings  used  as  Sunday  or  ragged  schools, 
the  rating  authority  has  a  discretion  and  is 
not  bound  to  exempt  any  such  school. 

Case  stated  by  a  justice  for  Middlesex, 
under  20  &  21  Vict.  c.  43. 

1.  Upon  the  hearing  of  complaint  pre- 
ferred by  the  respondent  against  the  ap- 
pellant^ for  default  in  the  payment  of 
rates  in  St.  Pancras,  amounting  to  291, 
ISs.  9d,,  the  magistrate  ordered  the  ap- 
pellant to  pay  the  amount. 

2.  The  appellant  is  honorary  secretary 
and  treasurer  to  the  committee  of  man- 
agement  of  '*  The  Boys*  Home  Industrial 
School  for  Destitute  j3oys  not  convicted 
of  Crime,"  situate  in  the  Regent's  Park 
Road,  in  the  parish  of  St.  Pancras  afore* 
said,  and  the  premises  in  respect  of  which 
the  sum  of  291,  ISs,  9d,  is  claimed,  are  all 
occupied  and  used  for  the  general  pur- 
poses of  the  said  Boys*  Home. 

3.  These  premises  at  the  time  of  tho 
making  of  the  rate  consisted  of  three  mes- 
suages or  dw^elling  houses,  in  which  120 
boys  were  lodged  and  lived,  from  day  to 
day,  and  a  fourth  messuage  at  a  little  dis- 
tance from  the  former,  in  which  the 
master  and  his  family  reside.  The  matron 
had  a  living  room  and  bed  room,  and  re- 
sided in  the  house  and  had  two  extra 
rooms  for  her  family.  There  is  also  a 
large  yard  or  playground  adjoining  the 
master's  house,  in  which  the  boys  have 
recreation,  and  a  building  contiguous  to 
such  yard,  in  which  lectures  and  instruc- 
tion are  given,  and  where  classes  are  held. 
The  bovs  are  also  clothed. 

4.  The  instruction  received  by  the  boys 
on  Sundajrs,  is  provided  and  given  by 
certain  fnends  of  the  Home,  both  men 
and  women,  and  it  is  wholly  gratuitous* 
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5.  The  inaliraotion  received  by  the 
boys  on  week  days,  is  given  partly  by  the 
masfcer,  who  is  a  paid  officer,  and  partly 
by  the  assistant  masters,  who  are  also 
paid  out  of  the  general  funds  at  the  dis- 
posal of  the  committee  of  management, 
and  the  boys  are  taught  trades  on  the 
premises. 

6.  The  Boys'  Home  (save  as  mentioned 
in  paragraphs  7  and  8)  is  supported  en- 
tirely out  of  such  ftinds  as  are  voluntarily 
4X>nmbuted  by  the  committee  of  manage- 
ment and  their  friends.  It  is  exclusively 
for  the  maintenance  of  the  boys,  who  (b^ 
sides  being  in  the  judgment  of  the  com- 
mittee d^titute)  must  not  have  been 
convicted  of  crime.  It  is  not,  therefore, 
a  Reformatory. 

7.  The  committee  of  management  re- 
ceive fix>m  the  Secretanr  of  State  and 
from  the  London  School  Board  certain 
money  allowances  in  respect  of  particular 
boys,  who  by  the  permission  and  with  the 
previously  obtained  consent  of  the  com- 
mittee, are  received  into  the  Home  from 
the  Courts  of  the  several  police  magis- 
trates in  the  metropolis,  and  from  the 
justices  in  other  parts  of  the  kin^om. 
Such  allowances  are,  it  is  believed,  not 
capable  of  being  demanded,  nor  could 
they,  if  withheld,  he  recovered  by  law,  and 
it  is  the  hct,  that  they  have  been  reduced 
by  the  Secretaiy  of  State,  and  without 
the  consent  of  the  Conmiittee.  The  pa- 
rents of  some  of  the  boys  so  sent  by  the 
magistrates  are  compelled  jby  the  Secre- 
tary of  State  to  pay  weekly  sums  towards 
their  support ;  but  such  weekly  sums  are 
paid  to  the  Secretary  of  State  and  not  to 
the  managers  of  the  Boys'  Home,  and  the 
Secretary  of  State  pays  to  the  Home  a 
capitation  grant. 

8.  The  boys  are  employed  as  tailors, 
shoemakers,  carpenters,  brushmakors  and 
firewood  choppers,  the  produce  of  their 
labour  is  sold  to  the  public,  and  the  money 
is  received  and  applied  towards  their 
maintenance. 

9.  The  lecture  rooms  are  occasionally 
used  for  penny  readings,  to  which  the 
public  are  adnutted  on  payment,  and  the 
proceeds  are  applied  in  aid  of  the  general 
fund. 

10.  No  appeal  was  made  to  the  assess- 
inent  committee  of  the  parish  against  the 


valuation  list^  nor  were  any  other  steps 
taken  by  the  appellant  under  "  The  Va- 
luation (MetropoHs)  Act,  1869."  After 
the  making  of  the  rate,  however,  he  ap- 
plied to  the  general  purposes  committee 
of  the  vestry  for  relief  from  it.  That 
committee  on  29th  February,  1872,  re- 
commended to  the  vestry,  that  three- 
fourths  of  the  rate  should  not  be  enforced, 
provided  the  remainder  were  paid  forth- 
with, and  so  reported  to  the  vestry.  When 
that  report  was  presented  on  6th  March, 
1872,  it  was  moved  that  the  recommen- 
dation be  adopted;  but  an  amendment 
was  moved,  and  it  was  resolved  that  the 
whole  of  the  rates  should  be  enforced. 

11.  The  appellant  contended  before  the 
magistrate  that  the  Boys'  Home  is  ex- 
empted from  payment  of  the  rates  claimed 
by  the  respondent  by  virtue  of  the  pro- 
visions of  the  statute  32  and  33  Vict.  c. 
40  (1),  and  called  witnesses  to  prove  that 
the  Boys'  Home  is  a  Sunday  School  and 
also  a  ragged  school  within  the  meanings 
of  those  terms  as  interpreted  by  the  said 
Act.  He  further  contended  that  though 
the  word  "  may  "  is  used  in  the  first  para- 
graph of  the  enacting  part  of  the  statute, 
yet  it  is  to  be  construed  as  being  im- 
perative in  accordance  with  what  the 
appellant  argued  was  the  rule  of  con- 
struction applicable  to  Acts  of  Parliament 
in  all  cases  where  a  power  is  entrusted 
which  is  to  be  exercised  for  the  public  bene- 
fit, and  there  is  nothing  but  the  word  itself 

(1)  By  the  Sunday  and  Bagged  Schools  (Ex- 
emption fiK>m  Rating)  Act,  1869,  after  reciting 
that  for  many  years  and  nntil  lately  buildings 
used  as  Sunday  and  ragged  schools  for  gratuitous 
education  enjoyed  an  exemption  from  poor  and  other 
rates,  and  it  is  expedient  that  they  should  be 
exempted  fipom  such  liability,  it  is  enacted  (sect.  1) 
that  from  and  after  September  80,  1869,  every 
authority  having  ^wer  to  im|>08e  or  levy  any 
rate  upon  the  occupier  of  any  building  or  part  of 
a  building  used  exclusively  as  a  Sunday  school  or 
ragged  scnool  may  exempt  such  building  or  part 
of  a  building  from  any  rate,  for  any  purpose 
whatever,  which  such  authority  has  power  to  im- 
pose or  levy. 

By  section  2a"  ragged  school "  shall  mean  any 
school  used  for  the  gratuitous  education  of  children 
and  young  persons  of  the  poorest  classes,  and  for 
the  holding  of  classes  and  meetings  in  furtherance  of 
the  same  object,  and  without  any  pecuniary  benefit 
being  derived  therefh>m,  except  to  the  teacher  op 
teachersjom^lojred. 
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to  shew  the  legislakire  intended  to  make 
the  exercise  of  the  power  discretionary. 

12.  On  ihe  part  of  the  respondent  it 
was  contended  that  this  was  not  a  Son- 
day  school  or  ragged  school  within  the 
meaning  of  the  Act  32  io  38  Vict.  c.  40, 
that  even  if  it  were  the  vestry  were  not 
compellahle  to  exempt  it  from  rating,  and 
had  decided  to  enforce  the  whole  rate,  and 
that  if  the  buildings,  &c.,  were  exempt 
firom  ratmg  nnder  Siat  Act  the  appellant 
ought  to  have  claimed  the  exemption  by 
appeal  nnder  the  Yalnation  (Metropolis) 
Act,  1869,  32  &  33  Vict.  c.  67,  and  that 
the  magistrate  must  now  enforce  the  pay- 
ment  of  the  rate. 

18.  The  magistrate  being  of  opinion 
that  the  appelknt  was  liable  for  the  pay- 
ment of  the  rates  gaye  his  determination 
against  him. 

14.  The  question  for  the  opinion  of  the 
Oourt  therefore  is,  whether  the  Boys' 
Home,  as  represented  by  the  appellajit, 
is,  under  the  circumstances  slated,  qx- 
empted  from  payment  of  the  several  rates. 

Benjamin  {Lumley  yrith  him),  for  the 
appellant. 

I^Blaoxbubn,  J. — 1  am  disposed  to  think 
that  this  is  not  a  ragged  school  within 
the  meaning  of  the  Act,  but  how  do  you 

get  over  the  objection  that  the  vestry 
ave   a  discretion  as  to  whether   they 
should  exempt  it  from  rating  or  not  P] 

It  is  a  well-known  rule  of  construction 
that  where  an  Act  of  Parliament  directs 
the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  ihe  word  ''  may " 
must  be  taken  to  be  the  same  as  the 
word  "  shall  *'—The  King  v.  Barhw  (2), 
The  Queen  v.  The  Tithe  Oommissionere  for 
England  a/nd  Wales  (3).  Now  the  Act 
32  &  33  Vict.  c.  40,  expressly  recites  that 
it  is  expedient  that  Sunday  and  ragged 
schools  for  gratuitous  education  should 
be  exempted  &om  rates. 

Poland^  for  the  respondent,  was  not 
heard. 

Blackburn,  J. — I  think  that  we  need 
not  trouble  the  counsel  for  the  respon- 
dent. It  is  quite  true  that  the  word 
**may"  in  an  Act  of   Parliament,  es- 

(2)  2  Salk.  609. 

(3)  19  Law  J.  Kep.  (ir.s.)  Q.B.  177. 


pecially  where  something  judicial  is  di- 
rected to  be  done,  shomd  sometimes  be 
taken  to  mean  '*  must."  But  fhis  rule  of 
construction  does  not  apply  here.  It  is 
quite  dear  that  the  legislature  intended 
that  the  rating  authority  should  exercise 
their  discretion  as  to  whether  a  Sunday 
or  ragged  school  should  be  exempted  fix>m 
the  rates,  and  whether  l^e  authority 
exercises  tiiis  discretion  rightly  or  not  is 
no  concern  of  ours. 

QuAiN,  J.,   and   Archibald,  J.,    con- 
ouired. 

Judgment  for  the  respondent 

Attorneys— Leefe,    for   appellant;    W.  Domnt 
Ck>oper,  for  respondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.    1    THB  QUEEN  V.  THE  ABNET  PARK 
June  7.  J  CBMBTEBY  COMPANT. 

Poor-rate — Occupation — Bateahle  Value 
'^Cemetery — Sale  of  Plots  of  Land — Con^ 
veyance. 

The  appellants^  a  cemetery  company^  in 
the  year  1869,  according  to  their  usml  eus* 
tom^  sold  certain  plots  of  land  to  purchasers. 
The  plots  were  respectiyely  conveyed  to  hold 
unto  the  said  purchaser^  his  heirsand  assigns 
for  ever^  upon  trust  and  to  the  intent  that  he 
the  said  purchaser,  his  heirs  and  assigns^ 
may  (sxtbject  nevertheless  to  the  rules  and 
orders  for  the  time  being  of  the  company  for 
the managementand  regulation  of  the  ceme* 
tery)  erect  or  construct  a  vault  or  mausoleum 
in  or  upon  the  same,  and  may  use  the  said 
plot  as  and  for  a  place  of  burial,  ^c.,  and 
for  no  other  purpose  whatsoever;  andsuh^ 
ject  to  the  intent  aforesaid  in  trust  for  the 
said  trustees  and  directors,  their  heirs  and 
assigns  for  ever,  as  part  of  the  property  of 
the  company.  The  purchaser  covenanted 
to  repair  the  grave,  mausoleum,  8fc»,  and  to 
observe  the  rules  and  orders'^  made  by  the 
company  for  the  managemeni  and  reguta* 
lion  of  the  cemetery.  Part  of  the  working 
expenses  of  the  company  was  the  keeping  »i» 
order  the  said  plots  for  the  purchasers.  The 
gates  of  the  cemetery  were  dofed  at  speckled 
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iimes^  after  wJUeh  ihe  purchasers  were  not 
admUied.  In  rating  the  company  to  the 
poor^B-rate^  ihe  sum  received  in  they  ear  1869 , 
as  purchase  money  for  the  sale  of  tJie  plots  of 
land,  was  treaded  as  part  of  the  annual  value 
of  the  oceupaHon  of  thecemetery  by  the  com' 
pany  in  inai  year: — l^ld,  fir^t^  that  the 
company  were  liable  to%e  rated  as  the  ocou* 
piers  <4  tJie  whole  cemetery^  including  the 
phis ;  secondly  J  that  ihe  sum  received  was 
properly  treated  as  part  of  the  anwidl  value. 

This  was  an  appeal  on  behalf  of  the 
Abney  Park  Cemetery  Company,  in  the 
pansh  of  Stoke  Newington,  in  the  connty 
of  Middlesex,  against  a  decision  of  the 
Assessment  Committee  of  the  Union,  alter- 
ing  an  assessment  in  the  new  yalaation  list 
for  the  said  parish,  made  under  and  in  pnr* 
suance  of  U^  Valuation  (Metropolis)  Act, 
1869,  whereby  the  lands  and  properties  of 
the  said  appellant  company  are  assessed  at 
2,5792.  gn>ss,  and  2,4482.  rateable  value. 

The  Court  of  General  Assessment  Ses- 
sions for  the  metropolis  holden  on  the 
28th  of  Februaiy,  1871,  confirmed  the 
assessment  without  costs,  subject  to  the 
opinion  of  this  Court  on  the  following 

CASE. 

1.  The  Abney  Park  Cemetery  Company 
is  a  oo-partDOTship  duly  formed  and  con- 
stituted by  and  under  a  deed  of  settlement, 
beariiig  date  the  11th  of  September,  1839, 
which  deed  was  executed  b;^  all  ihe  part- 
ners of  the  said  co-partnership.  Under  the 
proyisions  of  the  said  deed,  the  company 
has  purchased  lands  and  laid  them  out  as 
a  cemetery,  and  has  erected  buildings  and 
catacombs  and  yaults  therein  for  cemetery 
purposes,  and  has  enclosed  the  same. 
The  company  carries  on  there  the  busi- 
ness of  a  burial  company  for  profit  in 
connection  with  the  said  cemetery. 

2.  The  company  charges  and  receives 
fees  or  sums  of  money  for  the  interment 
of  bodies  in  graves,  and  the  deposit  of 
bodies  in  vaults  and  catacombs,  for  the 
reopening  of  the  same  for  the  proprietors 
thereof^  and  making  further  interments 
therein,  and  for  the  performance  of  divine 
worship. 

The  companvalso  from  time  to  time  sells 
plots  of  ground  for  family  graves.  A  copy 
marked  A  of  the  conv^anoe  of  one  of 


such  plots  of  ffround  accompanies  and 
forms  part  of  this  Case,  and  it  is  to  bo 
taken  that  all  the  other  conveyances  are 
in  the  same  form,  mutoMs  mutandis. 

3.  For  the  year  1869,  2,3332.  was  re- 
ceived by  the  company  as  purchase  money 
for  divers  plots  so  disposed  of  and  con- 
veyed. 

4.  The  company  was  rated  as  the  occu- 
pier of  the  said  lands,  buildings,  cata- 
combs and  vaults,  and  upon  the  principjle 
that  the  company  was  liable  to  be  rated 
for  (inter  alia)  the  receipts  derived  by 
them  from  the  sale  of  the  plots  of  ground 
so  disposed  of  and  conve^cni,  and  the  said 
sum  of  2,333Z.  so  received  as  purchase 
money  for  the  sale  of  the  said  plots  of 
land  was  treated  by  the  respondents  as 
part  of  the  annual  value  of  the  occupation 
of  the  cemetery  by  the  company  m  the 
year  1869. 

5.  The  company  are  bound  to  keep  in 
good  order  the  said  plots  of  ground  for 
tiie  purchaser  thereof,  the  doing  of  which 
entails  on  the  company  various  outlays 
which  form  part  of  its  working  expenses. 
A  duty  is  moreover  cast  upon  the  com- 
pany to  keep  in  order  in  perpetuity  all  the 
ground  of  the  cemetery,  not  only  during 
the  period  which  the  company  shall  con- 
tinue to  realise  a  revenue  from  the  burials 
taking  place,  and  shall  receive  i^e  sums 
of  money  from  time  to  time  as  payments 
for  the  fee  simple  for  tiio  plots  of  land 
sold  as  aforesaid,  but  after  ttiej  shall,  by 
selling  and  using  the  ground  u>r  burials, 
have  exhausted  the  land  for  the  above 
purposes. 

6.  The  gates  of  the  cemetery  are  closed 
at  half-past  four  o'clock  p.m.,  and  opened 
at  seven  o'clock  a.m.  durine  the  winter 
months,  and  closed  at  six  o'clock  p.m.  and 
opened  at  six  o'clock  a.m.  during  the 
summer  months,  and  during  the  intervals, 
according  to  the  regulations  of  the  com- 
pany, no  admission  is  allowed  even  to  a 
purchaser  of  a  vault  or  catacomb. 

7.  The  appellants  contended  that  the 
company  was  entitled,  in  calculating  the 
rateable  value  which  a  hypothetical  tenant 
would  give,  to  exclude  the  sums  received 
for  the  purchase  of  the  said  plots  of 
ground  sold  and  conveyed  in  fee  simple 
during  the  year,  from  the  ^ross  receipts  of 
the  company. 
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8.  If  ihe  Court  should  be  of  opinion 
that  the  respondents  were  right  in  calcn- 
lating  the  rateable  value  of  Qxe  property 
as  being  that  set  forth  in  the  rate,  without 
deducting  therefrom  the  sums  reoeived  as 
purchase  money  for  the  said  plots,  then 
the  rate  to  be  confirmed. 

9.  But  if  the  Court  should  be  of  opinion 
that  the  appellants  were  entitled  to  do- 
duct  the  said  sum  of  2,833Z.,  then  the 
valuation  list  to  bo  sent  back  to  the  ses- 
sions to  fix  the  amount. 

The  following  was  the  form  of  convey- 


ance— 


**A. 


day  of 
tho  Trustees  and 


"  This  indentupo  made  tho 
A.D.  18         between 
Dfarectors  of  the  Abney  Park  Cemetery  Company  of 
tho  first  part,  of  the  second  part,  and  the  said 

the  Chairman  of  the  Board  of  Directors 
of  the  said  Abney  Park  Cemetery  Company,  of  the 
third  part    Witnesseth  that  in  consideration  of 
I,  to  tho  said  (trustoos  and  directors)  paid  by 
the  said  (they  the  said  trustees  and 

directors)  do  by  these  presents  (made  in  pursuance 
of  the  Act  for  rendering  a  release  as  efifectual  for 
the  conToyance  of  freehold  estates,  as  a  leaso  and 
release  by  the  same  parties)  release  and  confirm 
unto  the  said  and  his  heirs,  all  that  plot 

of  ground  numbered  in  square  No.  in  the 
Abney  Ptok  Cemeteiy,  in  the  parish  of  St  Mary, 
Stoke  Newington,  in  the  county  of  Hiddlosox, 
containing  feet  in  length  and  feet  in  width. 
To  hold  the  said  plot  of  ground  unto  the  said 

,  his  heirs  and  assigns,  for  ever ;  but 
nevertbelees,  upon  trust,  and  to  the  intent  that  he 
the  said  ,  his  heirs  and  assigns, 

may  (subject,  neTertheless,  to  the  rules  and  orders 
for  the  time  being  of  the  said  compan^r,  for  the 
management  and  regulation  of  the  said  ceme- 
tery, and  the  catacombs  and  raulU  therein)  erect 
or  construct  a  yault  or  mausoleum  in  or  upon 
the  same,  and  may  use  the  said  plot  of  ground 
(vault  or  mausoleum)  as  and  for  a  place  of  burial 
for  the  body  or  bodies  of  such  persons  only  as  he 
or  they  shall,  for  the  time  being,  think  proper  to 
permit  or  suffer  to  be  buried  there,  and  for  no  other 
purpose  whatsoever.  And,  subject  to  the  intent 
nforeaid,  in  trust  for  the  said  (trustees  and  direc- 
tors), their  heirs  and  assigns,  for  ever,  as  part  of 
the  property  of  the  said  company.  And  the  said 
doth  hereby  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenant 
with  the  said  (trustees  and  directors),  their  heirs 
and  assigns,  and  also  as  a  separate  covenant  with  the 
s.ud  (chairman),  his  heirs,  executors,  administrators 
nnd  assigns,  that  he  tho  said  ,  his  heirs  and 

assigns,  shall  and  will,  from  time  to  time,  and  at 
<  nil  times  hereafter,  and  at  his  and  their  own  costs 
and  charges  as  often  as  occasion  shall  require, 
well  and  sufiSciently  repair  the  grave,  gravestone, 
mausoleum  or  vault  to  bo  erected  or  yiado  in 


or  on  the  said  plot  of  gfonnd  hereby  released 
or  intended  so  to  be,  and  observe,  perform 
and  abide  by  all  and  singular  the  rules  and 
orders  which  have  been,  or  shall  from  time  to 
time  hereailer  be  made,  by  the  said  company,  for 
the  management  and  regulation  of  the  s^  ceme- 
tery and  the  catacombs  and  vaults  therein.  Pro- 
vided alwaj^s,  and  it  is  hereby,  agreed  and  de- 
clared, that  in  case  the  said  ,  his  heirs 
or  assigns,  shall  at  any  time  or  times  hereafter, 
without  the  consent  of  the  said  company,  make 
any  erection  or  erections  other  than  a  (mausoleum, 
gravestone  or  vault),  as  the  case  may  be,  on  the 
said  plot  of  ground  or  any  part  or  parts  thereof, 
or  use  or  permit  to  bo  used  tho  said  plot  of  ground » 
or  any  part  or  parts  thereof,  or  use  or  permit  to 
be  used  the  said  plot  of  ground,  or  any  part-  or 
parte  thereof,  or  any  erection  or  erections  thereon, 
otherwise  than  as  a  ^laoe  of  burial,  or  in  case 
default  shall  be  made  in  performance  of  all  or  any 
or  either  of  tho  covenante  or  stipulations  herein- 
before contained,  then  and  in  such  case  it  shall 
be  lawful  for  the  said  (trustees  and  direotors), 
their  heirs  and  assigns,  at  any  time  thereafter, 
into  the  said  plot  of  ground  or  any  part  thereof 
in  the  name  of  the  whole,  to  re-enter,  and  the 
same  to  have  again,  hold,  possess  and  ei^oy,  as  in 
their  first  or  former  estate.    In  witness,  dec, 

Horace  Lloyd  and  OctsUe^  for  the  re- 
spondents.— ^There  are  two  qnestions*  in 
this  case,  both  of  which  are  retiXij  decided 
by  The  Queen  v.  8t,  Mary  Ahbott\  Keft- 
sington  (1).  The  first  question  is,  whe- 
ther the  appellants  (the  defendants)  are 
occupiers  of  the  plots  of  land  so  as  to 
be  rateable  in  respect  of  them.  The 
form  of  conveyance  differs  fix>m  that  in 
The  Queen  v.  St.  Mary  AhhoWs  (1),  but 
the  position  of  the  appellants  is  not  sub- 
stantially different.  The  fee  simple  is 
conveyed  to  the  purchaser,  but  he  holds 
in  trust  for  the  appellants,  who  really 
remain  the  occupiers.  Tho  purchaser  is 
a  trustee  for  the  appellants,  and  holds 
subject  to  the  rules  and  orders  of  the 
appellants,  and  cannot  use  the  land  other- 
wise than  as  a  place  of  burial.  Even  if 
the  legal  estate  is  parted  with,  and  the 
tenant  could  bring  ejectment,  until  he 
does  so  and  enters  into  possession,  the 
appellants  are  rateable  as  occupiers. 

The  second  point,  as  to  the  quantum, 
is  also  decided  by  Tlte  Queen  v.  St,  Mary 
Ahhotrs  (1). 

Poland,  for  the  appellants.  —  In  The 
Queen  v.  St.  Mary  Abbott* s  (1)  there  was 

(1)  12Ad.&£.824* 
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a  mere  grant  of  an  easement  in  the  land 
conveyed,  as  was  stated  by  Coleridge, 
J.,  in  that  case.  The  4th  section  of  the 
Act  of  Parliament  gave  only  **  a  limited 
power  of  sale ; "  and  Williams,  J.,  said, 
'*  It  is  a  fallacy  to  treat  »the  conveyance 
here  as  a  sale  of  the  land.  The  company 
have  no  power  to  sell  any  but  the  sur- 
plus land  not  used  for  the  cemetery.  By 
the  grant  they  only  part  with  the  exclu- 
sive right  of  sepulture.**  But  the  ques- 
tion now  before  the  Court  is,  whether  the 
appellants  occupy  the  whole  ground  as 
one  rateable  hereditament.  They  do  not, 
inasmuch  as  they  have  parted  with  the 
fee-simple  in  these  plots  to  the  pur- 
chasers, who  are  to  do  the  repairs  at  their 
own  costs  and  charges,  as  often  as  occa- 
sion shall  require. 

But  the  more  important  point  is  the 
second.  The  finding  in  the  case  that  the 
respondents  treated  the  sum  of  2,3332.,  re- 
ceived in  the  year  1869,  as  part  of  the 
annual  value  of  the  occupation  of  the 
cemetery,  is  clear.  They  had  no  right  to 
do  80.  That  sum  was  no  part  of  the  ordi- 
nary value  ea;med  ill  that  year.  It  was 
money  paid  for  an  easement  in  perpetuity. 

Blackburn,  J. — ^There  can  be  no  doubt 
that  the  Court  of  Quarter  Sessions  was 
right  in  this  case.  There  are  two  ques- 
tions ;  the  first  of  which  arises  upon  the 
mode  in  which  the  company  dispose  of 
plots  of  land  for  family  graves.  [His 
Lordship  read  part  of  the  conveyance, 
and  then  continued — ]  There  is,  there- 
fore, a  conveyance  of  the  fee-simple  in 
the  plot  which  is  sold, to  the  purchaser 
upon  trust,  and  to  the  intent  that  he  may 
use  it  for  a  place  of  burial,  but  subject 
to  the  rules  and  orders  for  the  time  being 
of  the  appellants  for  the  management  and 
r^ulation  of  the  cemetery.  Subject  to  the 
said  intent  the  purchaser  is  to  hold  the 
plot  in  trust  for  the  trustees  and  directors, 
their  heirs  and  assigns,  for  ever,  as  part 
of  the  property  of  the  appellants.  The 
effect  of  this  is,  that  the  legal  estate  is 
outstanding ;  but  there  is  an  occupation 
by  the  defendants  as  cestui  que  irusUy  and 
they  have  an  equitable  right  in  the  land. 
Does  it  make  any  difference  in  respect  to 
their  liability  to  be  rated  as  occupiers  that 
the  legal  estate  is  outstanding  P    I  think 


not ;  the  rate  is  to  be  made  upon  the  occu- 
piers, and  it  is  immaterial  whether  the  ac- 
tual occupation  is  by  them  in  their  legal  or 
in  their  equitable  right.  Upon  the  ques- 
tion whether  or  not  they  are  occupiers. 
The  Queen  v.  St.  Mary  Abbotts  (1)  is  pre- 
cisely in  point. 

I  think  that  Mr.  Poland  principally 
relied  upon  the  second  point  as  to  the 
manner  in  which  the  quantum  is  to  be 
got  at.  Now,  the  Parochial  Assessment 
Act,  6  &  7  Will.  4  c.  96,  provides  that , 
no  rate  shall  be  allowed  which  shall 
not  be  made  upon  an  estimate  of  the 
rent  at  which  tJie  hereditament  "  might 
reasonably  be  expected  to  be  let  from  year 
to  year.*'  In  some  cases  perhaps  it  would 
have  been  better  to  have  said  "  to  be  lot 
for  a  reasonable  number  of  years,**  but 
the  legislature  has  not  said  so.  Here  the 
Assessment  Committee  find  that  in  the 
year  1869  the  appellants  received  a  sum 
of  2,3331.  in  respect  of  the  lots  which 
were  sold,  and  the  question  is,  whether 
the  committee  is  entitled  to  take  that  as 
part  of  the  annual  value  of  the  occupation 
of  the  cemetery.  I  think  that  there  is  a 
fallacy  in  Mr.  Poland*s  contention  that 
the  sum  received  is  not  to  be  treated  as 
part  of  the  annual  value  of  that  year,  but 
ought  to  be  spread  over  a  number  of 
years ;  for  if  not  then  a  mvlto  fortiori,  it 
could  not  be  so  treated  in  subsequent 
years.  This  point  is  really  also  decided 
in  The  Queen  v.  8t,  Mary  Abbotts  (1).  In 
that  case  Sir  William  FoUett  made  no  such 
objection  as  is  now  made,  and  I  am  loth  to 
depart  from  that  decision.  I  think  that 
if  we  should  adopt  Mr.  Poland's  construe- 
tion  we  should  be  repealing  the  Parochial 
Assessment  Act.  In  The  Queen  v.  EverU 
(2),  which  was  the  case  of  a  brickfield, 
the  Court  said,  "  A  case  was  supposed  of 
a  brickfield  worked  out  in  less  than  a  year, 
to  meet  the  demand  of  some  enormous 
contract  for  a  public  work ;  the  conse- 
quence would  be  that  the  land  would  have 
a  very  much  increased  value  for  the  year, 
and  it  would  bo  only  reasonable  that  it 
should  bear  an  increased  rate  for  that 
year.  In  the  following  year  its  value 
might  sink  almost  to  nothing,  and  the 

(2)  10  Q.B.  Rep.  178 ;  ».  c.  10  Uw  J.  Rep. 
(n.8.)  M,C.  87. 
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rate  ought  to  &J1  proportionately,  even  to 
nothine,  if,  the  orick  earth  being  ex- 
haasted,  the  land,  like  an  exhausted  coal 
mine,  should  become  entirely  unproduc- 
tive. If  this  were  not  so,  an  obvious  in- 
justice would  be  done  to  the  other  rate- 
payers. Suppose  two  brickfields  of  the 
same  size,  which,  if  worked  so  as  to  be 
consumed  in  ten  years,  and  by  equal 
working  in  each  year  would  produce 
1,000?.  each,  on  which  the  rate  should  be 
lOi.,  in  ten  years  each  will  contribute  1001. 
to  the  parochial  burthens.  Let  one  be 
exhausted  in  the  first  year,  the  produce 
will  have  been  10,000?.,  but  the  rate  onlv 
lOZ.  for  that  year,  according  to  the  appel- 
lant's argument,  and  it  may  be  notmng 
aflerwards ;  but  whatever  it  be  afterwards, 
it  is  clear  that  there  will  have  been  a 
valuable  occupation  in  one  year  escaping 
as  to  nine-tenths  the  rate  entirely.  But 
no  injustice  would  be  done  if  in  every 
year  the  occupier  could  be  assessed  ac- 
cording to  the  actual  value  in  that  year, 
and  it  is  the  duty  of  the  overseers  to 
arrive  as  nearly  at  this  as  they  can."  A 
difierent  mode  has  been  adopted  in  the 
anomalous  case  of  saleable  underwoods. 
The  King  v.  MirfiM  (3)  was  a  case  of  that 
kind,  and  the  Court  held  that  though 
such  underwoods  be  cut  only  once  in 
twenty-one  years,  they  were  liable  to  be  as- 
sessed every  year,  and  Lord  EUenborough, 
C. J.,  said,  "  We  are  of  opinion  that  it  is 
not  necessary  that  any  of  the  profits 
should  have  been  actually  reaped  or  taken 
from  the  property  during  the  period  for 
which  the  rate  is  made,  but  that  the  pro- 
perty is  at  all  times  rateable  according  to 
the  improvement  in  its  value,  or  in  the 
rent  wnich    might    fairly  be   expected 

from  it Underwoods  are  annuaUy 

improving  in  value,  and  the  rates  the 
occupier  pays  are  for  that  improyement. 
This  may  possibly  be  hard  upon  the  tenants 
for  life ;  but  if  the  law  have  thrown  this 
burthen  upon  the  property,  they  take  it 
with  that  burthen."  That  principle  is 
quite  exceptional,  and  in  the  present  case 
it  is  much  better  to  suppose  that  what 
was  the  annual  value  in  one  year  would 
be  a  guide  to  the  probable  annual  value 
in  another  year. 

(8)  10  East,  219. 


QunN,  Z.—The  Queen  v.  Bt.  Mary  Ah- 
hotts  (1)  really  decides  this  case,  for  the 
only  difference  is  that  there  ihe  occupiers 
had  a  legal  right  to  the  land,  while  here, 
a^  to  these  plots,  they  have  only  an  equi- 
table right,  ^n  Jones  v.  The  Mersey  Bocks 
(4),  it  was  pomted  out  that  the  question 
was  who  are  the  occupiers  of  the  land, 
no  question  being  raised  as  to  legal  and 
equitable  rights.  In  this  case  the  com- 
pany are  clearly  the  occupiers,  and  the 
only  other  question  is,  what  rent  a  tenant 
from  year  to  year  would  give  for  the 
cemetery.  It  is  obvious  that  the  money 
received  for  the  sale  of  the  plots  is  part 
of  the  income  of  the  appellants.  Mr. 
Poland  says  that  it  ought  to  be  appor- 
tioned, but  that  is  answered  by  thepassage 
which  has  been  read  from  Tlie  Qaeen  v. 
Event  (2).  According  to  him,  if  the 
whole  of  the  plots  were  sold  in  one  year, 
the  amount  would  have  to  be  extended 
over  a  number  of  years.  In  estimating 
the  rent  which  a  tenant  frt>m  year  to  vear 
would  give,  the  amount  of  the  purchase 
money  must  be  considered  as  part  of  the 
annual  profits. 

Abchibald,  J. — I  am  of  opinion  that 
this  rate  has  been  correctly  made,  and 
that  the  rule  must  be  discharged.  Mr. 
Poland  has  fedled  to  point  out  any  real 
distinction  between  this  case  and  The 
Qween  v,  St,  Mary  Abbotts  (1).  As  far  as 
the  question  of  occupation  is  concerned, 
the  cases  are  substantially  the  same.  An 
easement  is  conveyed  to  the  purchaser, 
but  the  occupation  of  the  whole  cemetery 
is  in  the  appellants.  Upon  the  second 
question,  I  tlunk  that  it  is  right  to  treat 
the  sum  of  2,3332.  as  the  profits  of  the 
last  year. 

Rule  discharged;  judgment  for 
the  respondents. 


Attomoys — Jolm  Godwio,  for  appollant;  Hoath 
&  Parker,  for  rospondents. 


(4)  35  Law  J.  Rep.  (k.8.)M.C.  1. 
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[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 

1873.     1     - 
May  28.  / 


THB  QUEBN  V,  POWELL. 


Highway — Proceedings  for  Stopping  up 
— Vestry  MeeHng — St^ienoy  of  Notice — 
5^6  Wm,  4.  c.  50.  s.  84;  68  Oeo.  8. 
e.  69.  s.  1. 

By  the  Highways  Act,  5^6  WM.  4.  o. 
,50.  8,  84,  "  when  the  vnhahiiants,  in  vestry 
assembled^  shdU  deem  it  expedient  that  any 
hightoay  should  he  stopped  m>,  diverted  or 
iwmed  ,  ...  the  chairman  of  such  meeting 
shaU,  by  an  order  in  writing^  direct  the  sur* 
veyor  to  apply  to  the  justices  to  view  the 
same,  ^.'  (specifying  other  proceedings 
for  stopping  up  or  diverting  the  highway). 
By  58  Geo.  3.  c.  69.  s.  1,  no  vestry  shaU 
he  holden  until  public  notice  shall  have  been 
given  of  such  vestry,  and  of  the  place  a/nd 
hour  of  holding  the  same,  and  the  special 
purpose  thereof y  three  days  at  the  least  he" 
fore  the  day  to  he  appointed  for  holding 
such  vestry,  by  the  publication  of  such  notice 
in  the  parish  church  or  chapel,  8fc. 

Notice  of  a  vestry  meetvng  was  given  in 
the  words  following — ^^  Hamlet  of  Trevecca. 
— I,  the  undersigned,  hereby  give  rwtice  that 
a  meeting  of  ike  ratepayers  of  the  above  ham- 
let will  be  heldat  the  Vestry  Boom,  8fc 

for  the  purpose  of  taking  into  consideration 
the  proceedings  now  taken  by  Mr.  John 

Parry,  of ,  against  Mr.  Rhys  Barnes, 

surveyor  of  the  Talgarth  District  Highway 
Board,  respecting  Blaenanbach  Boad,  and 
for  other  purposes  connected  unth  the  high' 
ways  of  the  cAove  hamlet.^* 

Tlie  meeting  so  con/vened  passed  a  resohi' 
Hon  that  the  road  should  be  stopped  up, 
under  the  Highways  Act,  5^6  Will.  4. 
c.  50.  s.  84  :— 

Held,  that,  having  regard  to  the  fact 
that  proceedings  had  been  taJcen  for  com^ 
pelting  the  parish  to  repair  the  highway, 
the  notice  sujfficienUy  informed  the  public 
(hat  any  steps  which  might  be  necessary  for 
defeating  these  proceedings,  such  as  stoppvng^ 
up  the  highway,  would  be  considered  by 
uie  vestry,  and  that  the  meeting  was  there- 
fore  duly  convened. 

Bale  to  shew  cause  why  an  order  of 
sessions,  confirming  a  certificate  of  jus- 
tices for  stopping  up  a  highway,  culed 

New  Sbus,  43.— Hko.  Cam, 


the  Blaenanbach  Boad,  in  the  hamlet  of 
Trevecca,  in  the  parish  of  Talmurth, 
Brecon,  and  the  certificate  itself  snonld 
not  be  qnashed. 

It  appeared  firom  the  affidavits  that 
legal  proceedings  had  been  taken  against 
the  surveyor  of  the  Talgarth  District 
Highway  by  Mr.  Evan  Powell  (the  appel- 
lant) and  Mr.  J.  Parry,  the  owner  of  land 
adjpining  the  highway,  for  not  repairiiu^ 
it,  and  consequently  in  January,  1870, 
there  was  a  meeting  of  the  inhabitants  to 
consider  what  course  to  pursue  under  the 
circumstances,  and  there  was  another 
held  in  November,  1870,  to  consider  what 
should  be  done  as  to  the  highway,  when 
it  was  resolved  to  apply  to  stop  up  the 
same,  but  the  resolution  was  not  proceeded 
with  owing  to  an  informality  in  the  pro- 
ceedings. Afterwards,  at  a  meeting  of 
ratepayers  of  the  hamlet  of  Trevecca, 
in  the  parish  of  Talgarth,  held  at  the 
Vestry  Boom  of  Talgarth  Church,  it  was 
resolved  that  Blaenanbach  Boad  should 
be  stopped  up,  and  that  the  surveyor 
of  the  Talgarth  District  Highway  should 
take  proceedings  to  get  that  efiected,  in 
accordance  with  5  46  Will.  4.  c.  50.  s.  84^ 
(1).    This  meeting  was  held  in  pursuance 

(1)  By  the  High^rays  Act»  6^6  I^^IL  4.  e.  50. 
0.  84,  "  When  the  inhabitants  in  vestry  shall  deem 
it  ezpedient'that  any  highway  should  be  stopped 
up,  diverted  or  turned,  either  entirely  or  reserving 
a  bridle-way  or  footway  along  the  whole  or  any 
part  or  parts  thereof,  the  chairman  of  such  meet- 
ing shall  by  an  order  in  writing  direct  the  snrveyof 
to  apply  to  two  justices  to  view  the  same,  and  shall 
authorise  him  to  pay  all  the  expenses  attending 
such  view,  and  the  stopping  up,  diverting  or  turn- 
ing such  highway  either  entirely  or  subject  to  such 
reservation  as  aforesaid,  out  of  the  money  received 
by  him  for  the  purposes  of  this  Act  •..•". 

By  the  Act  for  the  B^gnlation  of  Parish  Ves- 
tries, 58  €ko.  8.  c.  69.  s.  1,  **  No  vestry  or  meeting 
of  the  inhabitants  in  vestry  of  or  for  any  parish 
shall  be  holden  until  public  notice  shall  have  been 
given  of  such  vestiy,  and  of  the  place  and  time  of 
holding  the  same,  and  the  special  purpose  thereof, 
three  days  at  least  before  the  day  to  be  appointed 
for  holding  snch  vestry,  by  the  publication  of  such 
notice  in  the  parish  church  or  chapel  on  sonae 
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of  a  notice  posted  by  Thomas  Williams, 
the  overseer,  npon  the  chnrch  door.  The 
notice  was  in  these  words— 

"  Hamlet  of  Trevecca. 
"  I,  the  undersigned,  hereby  give  you 
notice  that  a  meeting  of  the  ratepayers  of 
the  above  hamlet  will  be  held  at  the 
vestry  room  of  Talgarth  Church,  in  Tal- 
garth^ at  ten  o'clock  in  the  forenoon  of 
Thursday,  the  12th  day  of  January,  1871, 
for  the  purpose  of  takmg  into  considera- 
tion the  proceedings  now  taken  by  Mr. 
John  Pany,  of  Trebinshun,  against  Mr. 
Rhys  Davies,  Surveyor  of  the  Talgarth 
District  Highway  Board,  respecting 
Blaenanbach  Itoad,  and  for  other  purposes 
connected  with  the  highways  of  the  above 
hamlet. 

"  Thomas  Williams, 
"  Overseer  of  the  Poor  for  the  Hamlet 
"  of  Trevecca  aforesaid. 
"College  Earm,  Jan.  7,  1871" 

In  accordance  with  the  resolution  of  the 
vestry  the  surveyor  of  the  highways  of 
Trevecca  was  dnrected  to  apply  to  two 
justices  to  view  the  highway  for  the  pur- 
pose of  stopping  it  up.  The  justices 
viewed  the  highway,  resolved  that  it  was 
unnecessary,  and  durected  the  usual  notices 
to  be  posted  up,  in  order  that  the  neces- 
sary application  might  be  made  to  Quarter 


The  appellant  gave  notice  of  appeal 
against  me  certificate  of  the  justices  who 
viewed  the  highway,  and  against  the 
making  of  the  order,  and  entered  his 
appeal  at  Quarter  Sessions,  but  the  Oourt 
dismissed  the  appeal  in  oonsequenoe  of 
his  not  having  nven  the  requisite  notice. 

The  Quarter  Sessions  then  enrolled  the 
certificate  of  the  justices  who  viewed  the 
highway,  and  made  an  order  for  stopping 
it  up. 

B.  T.  WxCUams  shewed  cause.— The 
preliminaries  prescribed  by  the  5  A;  6 
Will.  4.  0.  60.  sees.  84  and  85,  were 
complied  with  before  the  certificate  of 
the  justices  was  granted  for  the  closing 
up  of  the  road,  and  this  certificate  is 
good  and  valid  in  law.    The  parishioners 

Sundaj  during  or  immediately  after  dirine  service, 
and  by  affixing  the  same,  fiiirlj  written  or  printed, 
on  the  prindpal  door  of  luch  chnrch  or  chapeL' 


are  informed  that  the  general  purpose  of 
the  meeting  is  to  consider  the  proceed- 
ings taken  by  Mr.  Parry  against  the  sur- 
veyor of  highways  respecting  the  road 
in  question,  and  this  is  sufiBcient  notioe 
that  if  necessary  any  matters  afifecting 
the  liability  of  the  parish,  such  as  stop* 

?ing  up  the  highway,  will  be  discussed, 
'here  is  no  reason  why  the  notioe  should 
not  be  framed  in  general  terms.  He  cited 
Warner  v.  Qcder  (2)  ;  anwth  v.  Deighian 
(3) ;  BlwU  V.  Hcmoood  (8). 

/.  Brotvn  and  M.  B,  Byles,  in  support 
of  the  rule. — ^No  sufficient  notioe  was 
given  of  the  special  purpose  for  which 
tiie  vestiy  was  convened.  The  stopping 
up  of  a  highway  is  quite  distinct  from 
taking  steps  to  defend  proceedings  i^unst 
the  ^rish  for  not  repairing  it.  Under 
the  Highways  Act,  5  4  6  Will.  4.  c.  50. 
s.  Ill,  a  vestry  meeting  may  agree  upon 
the  manner  in  which  the  expenses  of  such 
proceedings  may  be  paid,  and  it  might 
marly  be  mferred  from  the  words,  *'  other 
purposes  connected  with  the  highways  of 
the  namlet,"  in  the  notice,  that  the  meet- 
ing was  convened  for  some  such  purpose. 

Blackburn,  J. — ^I  am  of  opinion  that 
this  rule  should  be  discha^B;ed.  The 
question  which  we  have  to  consider  is, 
whether,  having  regard  to  the  &ct  that 
the  resolution  for  stopping  up  this  high- 
way was  passed  at  a  vestry  under  5  4  6 
Will.  4.  0.  50.  s.  84,  this  vestry  was  duly 
convened.  Now  by  58  Oteo.  3.  o.  69.  s.  1, 
no  vestry  can  be  holden  until  public  no« 
tioe  shall  have  been  given  of  such  vestry 
and  of  the  place  and  hour  of  holding  the 
same,  and  the  special  purpose  thereof, 
three  days  at  least  berore  the  day  ap- 
pointed for  holding  such  vestry.  The 
objection  relied  on  by  the  appellant  is, 
that  the  vestry  was  really  convened  for 
the  purpose  of  considering  whether  the 
road  should  be  stopped  up,  and  that  the 
notice  given  of  the  meeting  was  not  suf- 
ficient to  frimish  the  parishioners  with 
information  as  to  the  business  to  be  trans- 
acted; and  if  they  had  received  such 

(1)  2  Onrt  Z16. 

(2)  8  Moore  F.0.0. 179. 
(8)  8  Ad.  &  E.  010. 
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infonnation  tibey  might  haye  at;iezided 
ihe  meeting,  and  either  argned  or  yoted 
against  the  proposed  interference  with 
the  highway.    The  question,   therefore, 
is,  was  the  meeting  dnlv  convened  ?   The 
notice  is  as  follows :  [The  learned  Jnd^ 
read  the  notice].    The  &ct  was,  that  &. 
Panyhad  taken  proceedings  to  enforce 
ihe  repairs  of  the  highway,  and  it  does 
seem  to  me  that  when  the  vestry  gave 
notice  of  a  meeting  for  the  express  pur- 
pose of  takine  into  consideration  these 
proceedings,  l£at  any  man  applying  com- 
mon sense  to  the  subject,  accor^og  to 
the  expression  of  Pattoson,  J.,  in  Bkmt 
V.  Harwood  (3),  would   have  had    no 
doubt  that  the  object  of  the  meeting  was 
to  oppose  Mr.  Ptory's  proceedings,  and 
for  that  puxpose  to  exercise  any  powers 
of  dealing  with  the  highway  which  they 
possessed.     Mr.  Byles  has  pointed  out 
tiiat  under  the  notice  the  vestry  might 
consider  whether  they  should  proceed  as 
directed  by  section  111  of  the  Highways 
Act.     No  doubt  they  might,  but  this  is 
not  i^  only  pupose  to  which  the  notice 
would  apply.     Tke  notice  by  implication 
informs  me  parishoners  of  the  sort  of  busi- 
ness which  will  be  transacted  at  the  meet- 
ii^,  and  I  think  that  if  we  did  not  hold  it 
to  be  sufficient  we  should  be  in  danger  of 
canm'ng  the  same  inconvenience  which 
arose  from  putting  too  narrow  a  construc- 
tion upon  the  wo^  of  the  Acts  requiring 
a  statoment  of  crounds  of  appeal,  and 
which    led    to  me  interference  of   the 
legislature. 

Quinr,  J. — I  am  of  the  same  opinion. 
It  would  be  extremely  undesirable  that 
the  law  should  be  so  strict  as  that  it 
would  be  necessary  to  eneage  a  lawver 
to  draw  notices  such  as  i£ese,  and  tibat 
the  overseers,  or  some  other  persons  not 
learned  in  law,  should  not  be  able  to  pre- 
pare them.  The  simple  question  is,  whe- 
ther ihiB  notice  gives  information  of  the 
special  purpose  for  which  the  vestiy 
was  oonvoied*  Now  it  appears  that  the 
i^ipeDasit  had  a  stirong  interest  in  the 
road.  He  knew  that  proceedings  had 
been  taken  to  com]^l  the  parish  to  re- 
pair it,  and  the  notice  calls  the  attention 
of  the  parishioners  to  the  &ct  that  what 
the  vos^  are  gomg  to  do  i^  to  considQir 


the  proceedings  respecting  the  road  in 
question  and  other  purposes  connected 
with  it,  that  is,  they  are  to  take  into  con- 
sideration all  matters  relating  to  the 
highway,  and  not  any  particular  fact 
relating  to  it, — whether  they  should  repair 
the  road,  or  defend  the  proceedings,  or 
consider  whether  the  highway  was  not  an 
useless  one  which  they  had  better  stop 
up.  They  therefore  issue  a  notice  which 
calls  attention  to  the  particular  road,  and 
to  the  fact  that  a  meeting  is  to  be  held 
at  which  it  will  probably  be  considered 
whether  it  is  expedient  to  repair  the  road 
or  stop  it  up. 

Abghibald,  J.  —  I  am  of  the  same 
opinion.  The  question  is,  whether  what 
was  done  at  the  vestry  was  fiEurly  and 
reasonably  within  the  scope  of  the  notice, 
whether  the  notice  gives  &ur  information 
of  what  is  proposed  to  be  done.  If 
the  object  of  the  meeting  had  been 
only  to  consider  whether  the  indictment 
should  be  defended,  the  terms  of  the  no- 
tice might  have  been  confined  accordingly. 
But  the  words  of  the  notice  are,  "  for  the 
purpose  of  taking  into  consideration  the 
proceedings  now  taken  by  Mr.  John 
Pany  against  the  surveyor,  respecting 
Bla^an&ush  highway  and  other  pur^ 
poses  connected  with  the  highw^s  of 
the  hamlet."  I  think  this  is  sufficient 
notice  that  the  vestry  will  consider  the 
-  proceedings  taken  against  the  surveyor, 
and  either  repair  the  road  or  consider 
whether  it  is  worth  repairing  or  should 
be  stopped  up.  I  should  wish  to  avoid 
laying  down  any  rule  as  to  the  degree  of 
particularity  required  in  these  notices, 
I  will  merely  say  that  I  think  this  notice 
gives  sufficient  mformation. 

Bule  discharged. 

Attorneys— C.  E.  Abbott,  agent  for  W.  T.  B. 
Bishop,  Brecon,  for  proseeators ;  Dobinson  & 
G^eare,  for  defendant. 
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[IN  THE  COURT  OP  QUEEN'S  BENCH.] 

1873.     1 
June  4     i        wtzpateick  v.  kellt. 

Ad/idieratioti  of  Food — Proof  that  Article 
was  represented  to  he  Unadulterated — 
ChiiUy  Knowledge—Sb  ^  36  Vict  c.  74 
8s.  2,  3. 

The  Adulteration  of  Foody  ^c,  Act^ 
35  ^  36  Vict.  0.  74,  recites  that  the 
practice  of  dd/ulteratvng  articles  of  food  and 
drink  and  drugs  for  sale  in  fraud  of  Iter 
Majesitfs  subjects^  <md  to  the  great  hurt  of 
their  health  amd  danger  to  their  lives,  re- 
qui/res  to  he  repressed  hy  more  effectual  laws. 
By  section  2,  every  person  who  shall  sell 
cmy  article  of  food  or  dri/nk  with  which  to 
the  knowledge  of  such  person  cmy  ingre- 
dient  or  mineral  vnjv/rious  to  the  health  of 
persons  eating  or  drinking  such  article  has 
heen  mixed,  and  every  person  who  shall  sell 
as  v/naduUerated  any  article  of  food  or 
drinkf  or  any  drug  which  is  adulterated, 
shall  he  Uaible  to  certain  prescribed  penal- 
ties.  By  section  3,  any  person  who  shall  seU 
a/ny  article  of  food  or  drink,  or  any  drug, 
hunoing  the  same  to  haue  heen  mixed  with 
a/ny  other  suhsta/nce,  with  intent  fraudu' 
lentVy  to  increase  its  weight  or  hulk,  and 
who  shall  not  declare  such  admixture  to 
awy  purchaser  thereof,  hefore  delivering  the 
same,  and  no  other,  shall  he  deemed  to  have 
sold  an  adulterated  article  of  food  or  drink 
or  drug,  as  the  case  m>ay  he,  wider  this  Act. 

The  appellant  went  into  the  shop  of  the 
respondent,  a  provision  and  butter  dealer, 
and  asked  for  a  p&wnd  of  butter  ai  seven- 
pence.  A  pownd  of  butter  was  handed  to 
him,  in  the  presence  of  the  respondent, 
which  was  afterwards  found  to  he  adul- 
terated with  different  fats,  not  necessarily 
injurious  to  health : — 

"Eield,  first,  that  there  was  sufficient  evi- 
dence under  section  2  of  a  sale  of  the  butter 
as  unadulterated;  secondly,  that  it  was  not 
necessary  under  section  3  to  prove  that  the 
respondent  knew  the  butter  hid  heen  mixed 
with  some  substance,  with  intent  fraudu- 
lently  to  increase  its  bulk. 

Gasb  stated  by  the  police  magistrate 
for  the  borough  of  Liverpool,  under  20  & 
21  Vict.  c.  43. 

The  appellant,  Henry  Fitzpatrick,  laid 
an  information  against  the  respondent, 


George  Kelly,  for  that  he  did,  on  the  2dth 
of  November,  1872,  sell  as  unadulterated 
an  article  of  food,  to  wit,  butter,  which 
was  adulterated,  contrary  to  35  A;  36  Vict. 
o.  74,  intituled  '^  An  Act  to  Amend  the 
Law  for  the  Prevention  of  Adulteration 
of  Food  and  Drink,  and  of  Drugs.** 

The  2nd  section  of  this  statute  enacts, 
amongst  other  things,  that  "  every  per- 
son who  shall  sell  any  article  of  food  or 
drink,  with  which,  to  the  knowledge  of 
such  person,  any  ingredient  or  material 
injurious  to  the  health  of  persons  eating 
or  drinking  such  article,  has  been  mixed, 
and  every  person  who  shall  sell  as  un- 
adulterated any  article  of  food  or  drink, 
or  any  drug,  which  is  adulterated,  shall, 
for  every  such  offence,  on  a  summary 
conviction,  forfeit  and  pay  a  penalty  not 
exceeding  20L'* 

The  3rd  section  provides  that  "any 
person  who  shall  seU  any  article  of  food 
or  drink,  or  any  drug,  knowing  the  same 
to  have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to  in- 
crease its  weight  or  bulk,  and  who  shall 
not  declare  such  admixture  to  any  pur- 
chaser thereof  before  delivering  the  same 
and  no  other,  shall  be  deemed  to  have 
sold  an  adulterated  article  of  food  or 
drink,  or  drug,  as  the  case  may  be,  under 
this  Act.** 

The  4th  section  incorporates  the  Phar- 
macy Act  (31  <fc  32  Vict.  c.  121),  and  the 
statute  23  A;  24  Vict.  c.  84. 

The  6th  section  authorises  the  inspector 
of  nuisances  to  procure  and  submit  sam- 
ples of  articles  of  food  or  drink,  or  drugs, 
suspected  to  be  adulterated,  to  be  analysed 
by  the  analjrst  appointed  under  the  Act, 
and  requires  the  inspector,  on  receipt 
of  a  certificate  from  such  analyst,  stat- 
ing that  the  articles  of  food,  drmk  or 
drugs  are  adulterated,  to  cause  a  com- 
plaint of  an  offence  against  the  Act  to  be 
made. 

Upon  the  hearing  of  the  information, 
it  was  proved  that  G.  I.  Bobinson,  an 
inspector  of  nuisances,  authorised  in  that 
behalf,  went  to  the  shop  of  the  respon- 
dent, who  is  a  provision  and  butter  dealer, 
and  said  to  an  assistant  in  the  shop, 
''  A  pound  of  butter  at  7d.'*  The  assist- 
ant then  handed  to  the  inspector  a  pound 
of  butter  in  a  saucer. 
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The  respondent  wab  present  at  the 
timey  and  it  was  proved  that  the  inspector, 
after  he  had  reoeiyed  and  paid  for  the 
bntter,  gaye  him  notice  of  nis  (the  in- 
flpeotor's)  intention  to  haye  the  article 
analysed,  and  that  a  reasonable  oppor- 
toniiy  was  afforded  to  the  respondent  to 
accompany  the  inspector  to  the  analyst, 
as  required  by  the  3rd  section  of  the  sta- 
tate  23  A;  24  Yiot.  c.  84.  It  was  proved 
to  the  magistrate's  satis&ustion,  as  re- 
quired by  the  8th  section  of  35  &  36  Vict. 
c.  74,  that  the  article  was  delivered  to 
ibe  analyst  in  the  same  condition,  as 
regarded  its  pnriiy  or  impnrity,  as  it  was 
wben  received  from  the  seller,  and  that 
a  sample  of  the  batter  was  ^ken  and 
sealed  in  the  presence  of  the  analyst  by 
the  inspector,  as  required  by  the  lOtn 
section  of  the  last-named  Act. 

It  was  proved  that  the  analyst  deli- 
vered to  the  appellant  a  certificate,  of 
which  the  following  is  a  copy — 
"  Sample  No.  66.— Butter. 
*'  Beemt  of  analysis :  This  contains  a 
quantity  of  stearine  and  pahnatin ;  it  is 
therefore  largely  adulterated  by  the  ad- 
miztores  of  ieAa  containing  these  sub- 
stances (the  most  common  of  these  are 
lard,  tallow,  dripping,  palm  oil  and  the 
£bA  from  certain  seeds).  This  [adultera- 
tion is  not  necessarily  injurious  to  health." 
It  was  proved  that  the  sample  of 
batter  referred  to  in  the  certificate  was  a 
portaon  of  the  butter  purchased  by  the 
inspector  at  the  respondent's  shop.  The 
analyst  was  called  on  the  part  of  the  ap- 
pellaiit,  and  gave  evidence  that  in  his 
opinion  the  butter  was  adulterated  in  the 
manner  set  out  in  the  certificate. 

The  counsel  for  the  respondent,  before 
entering  upon  the  case  on  its  merits, 
contended  that  in  order  to  convict  the 
respondent  it  was  necessary  to  prove  that 
it  had  been  represented  at  the  time  of 
the  sale  that  the  butter  was  unadul- 
terated ;  and  that  it  was  also  necessary 
under  tlie  3rd  section  that  it  should  be 
proved  that  the  butter  was  sold  by  some 
person  knowing  the  same  to  have  been 
mixed  with  some  other  substance,  with 
intent  fraudulently  to  increase  its  weight 
or  bulk.  No  evidence  on  this  point  was 
tendered.  The  appellant's  attorney  con- 
tended that  it  was  soffioient  to  prove  tiiat 


the  inspector  asked  fer  butter,  that  an 
article  was  handed  to  him,  fbr  which  he 
paid  the  price  named,  and  that  the  ar* 
tide  was  mixed  with  some  foreign  sub- 
stance, i.0.,  adulterated  in  the  ordinary 
sense  of  the  word,  in  order  to  throw  upon 
the  respondent,  he  being  a  dealer  in  the 
article,  the  burden  of  proving  that  he  did 
not  sdl  the  article  "  as  un^lulterated ;" 
and  that  "  he  did  not  know  the  same  to 
have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to  in- 
crease its  weight  or  bulk." 

The  police  magistrate  was  of  opinion 
that  in  law  it  was  necessary  on  the  part 
of  the  appellant  to  prove  tnat  the  butter 
when  sold  was  represented  as  unadul- 
terated, and  that  it  was  also  necessary 
for  the  appellant  to  prove  that  the  re- 
spondent Imew  that  the  butter  had  been 
mixed  with  some  other  substance,  with 
intent  fraudulently  to  increase  its  weight 
or  bulk.  He  therefore,  without  calting 
upon  the  respondent  for  his  defsnce,  dis- 
missed the  summons. 

The  questions  of  law  arising  in  the 
case  were — first,  whether  it  was  neces- 
sary for  the  appellant  to  prove  that  when 
the  butter  was  bought  it  was  represented 
to  be  sold  as  unadulterated ;  secondly, 
whether  it  was  necessaiy  for  the  appel- 
lant to  prove  that  the  respondent  knew 
that  the  butter  had  been  mixed  with 
some  other  substance,  with  intent  frau- 
dulently to  increase  its  weight  or  bulk. 
If  the  opinion  of  the  Court  were  in  the 
affirmative  upon  either  of  the  questions, 
the  dismissal  was  to  stand  affirmed ; 
if  otherwise,  the  case  to  be  remitted  to 
be  re-heard. 

Milward^  for  the  appellant.  —  The 
magistrate  was  wrong  on  both  points. 
He  appears  to  have  thought  that  it  was 
necessary  to  prove  that  the  butter  was 
sold  as  unadulterated,  and  also  tha^ 
there  was  a  guilty  knowledge  on  the  part 
of  the  seller.  The  Adulteration  of  Food 
Act,  1872,  was  passed  because  the  powers 
conferred  by  the  Act  of  1860,  23  &  24 
Vict.  c.  84,  were  inadequate.  Section  2 
of  the  new  Act  is  a  re-enactment  of  the 
former  Act  except  Uiat  the  words  "  pure  " 
before  "unadulterated"  and  "or  not 
pure"  after  adulteration  are  left   out. 
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to     OTorride    and    qualify 
^  Selling  as  adulterated    mnst 


Bnt  seotion  3  creates  a  new  offence  and 
was  not  intended,  as  supposed  by  tlie 
magistrate, 
section  2. 

be  constmed  according  to  the  ordinary 
meaning  of  the  words.  Is  a  man  to  be 
expected  to  say,  *'  please  let  me  have  some 
unadulterated  butter  ?  The  statutes  are 
not  for  the  protection  of  the  salesman  but 
of  the  ignorant  buyer. 

[Blacebobn,  J. — I  don't  doubt  that  the 
magistrate  decided  the  question  against 
the  weight  of  evidence,  but  is  this  a  ques- 
tion of  W?] 

The  &cts  are  nob  in  dispute,  and  no- 
thing can  be  added  to  them.  With  regard 
to  the  point  as  to  the  guiliy  knowledge, 
no  proof  of  knowledge  is  required  by 
the  Act,  and  section  6  is  inconsistent  with 
the  necessity  of  any  such  proof.  That 
section  gives  inspectors  and  analysts 
power  to  test  samples  of  the  articles 
sold  by  tradesmen,  and  to  prosecute  sellers 
and  adulterators.  Not  one  word  is  there 
said  of  guilty  knowledge,  and  the  fact,  that 
it  must  be  proved  in  the  offence  created 
by  section  8,  implies  that  no  such  proof 
need  be  gfiven,  in  the  absence  of  express 
provision. 

Segar^  for  the  respondent. — The  de- 
cision of  the  magistrate  was  right.  Sec- 
tion 2  creates  two  offences.  First,  that 
of  selling,  with  a  guilty  knowledge,  articles 
of  food  mixed  with  ingredients  or  mate- 
rials injurious  to  health.  Here  the  in- 
gredients mixed  with  the  butter  were  not 
injurious  to  health. 

[Blackburn,  J. — Where  it  is  esta- 
blished that  the  ingredients  are  so  injuri- 
ous, the  seller  is  liable  though  he  sells 
the  article  as  being  adulterated.] 

But  the  words  "as  unadulterated"  must 
mean  that  there  is  some  sort  of  repre- 
sentation that  the  article  which  the  trades- 
man sells  is  warranted  pure  and  unadul- 
terated. This  is  not  so  severe  an  Act  of 
Parliament  as  that  of  1860. 

[Blackburn,  J. — ^Would  not  a  repre- 
sentation be  implied,  if"  the  dealer  sells 
over  the  counter  what  purports  to  be  the 
article  which  is  asked  for  ?  J 

The  section  was  not  meant  exclusively 
for  the  benefit  of  the  buyer.  Section  3 
shews  that  in  the  case  of  a  non-injurious 
adulteration,  such  aa  the  mixture  of  wateir 


with  wine,  the  offimce  is  not  complete 
without  a  representation  on  the  pa^  of 
the  seller. 

Blaokbubn,  J. — ^In  this  case  our  judg- 
ment must  be  for  the  appellant.  I  think 
that  the  magistrate  was  wrong  on  both 
points,  and  mistook  the  meaning  of  the 
Act.  It  appears  that  the  inspector  went 
into  the  respondent's  shop  and  asked  for 
a  pound  of  butter,  and  that  a  pound  of 
butter  was  handed  to  him  which,  upon 
examination,  turned  out  to  be  adulterated 
by  being  mixed  with  a  quantity  of  foreign 
substances.  The  magistrate,  nowever,  on 
two  grounds  held  that  the  Act  did  not 
apply.  The  Case  states  that  he  was  of 
opinion  that  it  was  necessary  to  prove 
that  the  butter  when  sold  was  repre- 
sented to  be  unadulterated,  and  that  it 
was  also  necessary  to  prove  that  the  re- 
spondent knew  that  the  butter  had  been 
mixed  with  some  other  substance  with 
intent  fraudulently  to  increase  the  bulk. 
The  magistrate  evidently  thought  that  a 
case  of  selling  butter  is  not  brought 
within  the  Act  unless  the  seller  says  at 
the  time,  that  which  I  think  no  man  ever 
does  say,  "  This  is  unadulterated."  Now 
section  2  imposes  a  heavy  penalty  upon 
every  person  who  shall  knowingly  sell 
any  article  of  food  mixed  with  any  in- 
gredient or  material  injurious  to  health, 
and  with  regard  to  this  provision  it  is 
immaterial  whether  the  seller  gives  his 
customers  notice  or  not.  He  is  not  at 
liberty  to  tell  them  that  it  is  a  mixture. 
This  is  a  very  proper  provision,  and  then 
the  second  clause  directs  that  any  person 
who  shall  sell  *'  as  unadulterated  "  an 
article  which  is  adulterated  is  a«lso  liable 
to  a  penalty,  but  unless  he  represents  the 
article  to  be  adulterated  he  is  safe.  Where 
I  think  the  mag^trate  made  his  first  mis- 
take was  in  thinking  that  the  Act  re- 
quired that  the  person  selling  should 
expressly  affirm  that  the  article  is  un- 
adulterated. The  simple  &ct  of  selling 
butter  amounts  to  a  representation  that 
it  is  not  adulterated  ana  the  seller  must 
take  the  trouble  to  examine  his  samples 
and  see  whether  they  contain  lard  or 
not.  Secondly,  the  magistrate  seems  to 
have  thought  that  section  3  made  it 
necessary  to  support  a  Qonviction  U3;^det 
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section  2  to  shew  a  guilty  knowledge 
Hbsi  the  bntter  was  f^olterated.  Now 
section  3  is  yery  curiously  drawn,  but 
it  is  quite  clear  that  it  does  not  mean 
to  relax  the  law  as  enacted  in  section  2, 
in  favour  of  the  seller,  but  to  create 
another  offence;  that  is,  the  addition  of 
some  body  which  may  increase  the  bulk  or 
weight  of  the  article,  without  amounting 
to  adulteration,  as  in  a  case  where  a  man 
fraudulently  inflates  food  so  that  it  con- 
tains great  airholes  or  bubbles.  If  a  man 
is  guilty  of  such  an  act  he  is  liable  to  a 
penalty,  and  if  he  represents  the  article 
to  be  unadulterated  he  is  also  liable  to  a 
penalty.  The  sections  are  clumsily  put 
together,  but  there  is  no  doubt  as  to  the 
meaning  of  the  Act. 

QuAiN,  J. — ^I  am  of  the  same  opinion. 
I  think  that  when  a  man  sells  butter 
over  the  counter  to  any  one  who  asks  for 
it,  he  means  to  represent  that  the  article 
which  he  sells  is  butter,  and  not  a  com* 
pound  of  stearine  and  palmatin.  I 
think,  therefore,  that  there  was  a  repre- 
sentation that  the  butter  was  unadul- 
terated, and  it  is  quite  clear  that  what 
was  sold  was  not  butter  in  the  com- 
mon acceptation  of  the  term.  Then 
the  magistrate  seems  to  have  thought 
that  section  3  contains  a  definition  of 
what  is  adulteration  within  the  meaning 
of  the  Act,  and  that  the  seller  must 
be  proved  to  have  known  that  the 
artide  has  been  nuxed  with  some  other 
substance.  But  such  a  construction 
would  sbHike  the  second  section  out  of 
the  Act,  for  it  would  allow  the  sale  of  an 
article  though  adulterated,  provided  it 
was  not  admterated  within  the  actual 
knowledge  of  the  seller. 

Archibald,  J.— The  Act  of  Parliament 
k  a  very  useful  and  valuable  enactment, 
and  the  construction  contended  for  by  the 
respondent  would  make  it  almost  useless. 
I  thmk  that  the  view  taken  by  the  magis- 
trate as  to  the  absence  of  any  representa- 
tion abakt  the  butter  was  unadulterated 
cannot  be  consistently  held,  having  re- 
gard to  the  circumstances.  The  sale 
must  be  taken  to  amount  to  a  repre- 
sentation that  the  article  sold  was  butter 
which  was  asked  for.  There  can  be  no 
doubt  that  under  the  earlier  part  of 
section  2,  if  the  article    is  adulterated 


with  something  injurious  to  health  it  is 
inunatenal  whether  the  seller  gives  notice 
that  it  is  adulterated  or  not.  But  further 
on  the  section  makes  it  an  offence  to 
sell  as  unadulterated  an  article  of  food 
which  is,  in  fact,  adulterated,  though  so 
long  as  the  ingredients  or  materials 
mixed  with  the  food  are  not  to  the 
knowledge  of  the  seller  injurious  to  health, 
he  may  protect  himself  by  a  declaration 
that  what  he  sells  is  a  mixture.  This 
view  of  the  Act  is  confirmed  by  the 
terms  of  section  6,  for  under  that  section 
an  information  is  to  be  laid  against  the 
person  selling  adulterated  food  upon  a 
certificate  by  the  analyst  that  it  is  adul- 
terated, and  there  is  no  qualification  that 
the  adulteration  must  be  proTod  to  have 
been  with  the  knowledge  of  the  seller. 
As  to  the  argument  tha^  section  3  was 
intended  to  cut  down  the  terms  of 
section  2,  I  think  that  it  i$  utterly  un- 
tenable. There  might  be  a  doubt  where 
a  substance  was  n<^  chemically  combined 
or  mixed  with  an  article  like  beans  or 
chicory  with  coffee,  whether  this  was 
an  adulteration,  and  section  3  provides 
that  where  an^  substance  was  firaudn-. 
lently  mixed  with  an  article  so  as  merely 
to  increase  its  bulk  this  should  be  an 
offence  within  the  meaning  of  section  2. 
I  think  that  the  magistrate  was  wrong 
on  both  poiuts. 

Judgment  for  the  appeHUml.    Oase  to 
be  rendUedfor  re^hearing. 

Attorneys — ^Venn  &  Son,  for  appellant;  Vinid, 
Ozowder  &  Co.,  agent  for  xates  ft  Martin, 
Liyerpool,  for  respondent 


[IN  THE  COURT  OP  QUEEN'S  BENCH.] 

1873.     1  THB  QUEEN  V.  THE  JT7STI0ES  OF 
June  17.  J  BBBOKKOCKSHIRE. 

OertioraH — Application  for-^-Time  for 
Application — Order  of  Quarter  Sessions, 

The  general  rule  thai  application  for  a 
writ  of  manda/nvus  to  the  mtarter  sessions 
to  enter  eontiwaa/nces  and  hear  an  appeal 
must  be  made  not  later  than  the  term  foU 
lowing  the  sessions  at  which  ther^usalwas 
made^  does  not  apply  to  an  appUcation  to 
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remove  inio  this  Oowrt  wn,  order  of  sessions 
for  the  purpose  of  getting  U  quashed. 

Rnle  nisi  callmg  upon  the  keepers  of 
the  peace  and  jnstices  in  and  for  the 
county  of  Brecknock  to  shew  cause  why 
a  writ  of  certiorari  should  not  issue  di- 
rected to  them  to  remove  into  this  Court 
the  order  made  by  them  upon  a  certain 
appeal  touching  the  removal  of  a  widow 
and  her  five  diildren  firom  the  respon- 
dents' union  of  Brecknock  to  the  appel- 
lants' union  of  Conway. 

It  appeared  from  the  affidavits  that,  on 
the  31st  of  December,  1872,  the  appeal  was 
entered  and  partly  heard  before  P.  Wil- 
liams, Esq.,  the  chairman  of  the  Quarter 
Sessions  of  the  County  of  Brecknock,  and 
Robert  Smith,  Esq.,  and  the  Eev.  Eeece 
Price,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of 
Brecknock.  The  appeal  was  adjourned 
till  the  next  sessions  held  on  the  9th  of 
April,  1873,  when  the  order  of  removal 
was  confirmed. 

Robert  Smith,  Esq.,  and  the  Rev.  Reece 
Price  were  ratepayers  of  the  parish  of 
St.  David  in  the  said  Brecknock  Union. 

On  the  24th  of  May,  1873,  notice  was 
given  to  the  said  three  justices  that  an 
application  would  be  made  to  the  Court 
of  Queen's  Bench  for  a  writ  of  certiorari 
to  remove  into  the  said  Court  the  order 
of  removal,  and  the  order  of  sessions  con- 
firming the  same. 

The  rule  nisi  was  obtained  on  the  5th 
day  of  June,  1873. 

Pritchard  shewed  cause  against  the 
rule. — There  is  no  doubt  that  the  two 
justices,  who  were  ratepayers  of  a  parish 
within  the  respondents'  union,  were 
thereby  disqualified  from  sitting  as  jus- 
tices upon  tne  hearing  of  the  appeal,  but 
it  is  submitted  that  the  appelhmts  Were 
too  late  in  moving  for  the  rule  nisi.  It 
appears  that  they  have  suffered  the  whole 
of  Easter  Term  to  elapse,  although  they 
might  have  moved  within  that  term.  By 
the  general  rule  set  out  at  page  255  of 
the  report  of  TJie  Queen  v.  lUchmond  (1) 
it  is  *'  ordered  for  the  future,  that  any 
application  to  the  Court  for  a  writ  of 
mandainua  to  justices  to  enter  oontinu- 
(])E.B.^B.  255. 


ances  and  hear  an  appeal,  shall  be  made 
not  later  than  in  the  term  foUowing  the 
sessions  at  which  the  refusal  was  made, 
unless  special  circumstances  are  shewn  by 
affidavit  to  account  for  the  delay  to  the 
satisfaction  of  the  Court."  It  is  true  that 
this  rule  does  not,  in  terms,  apply  to  the 
present  application,  but  there  is  a  dose 
analogy  between  the  cases,  and  if  it  is  pro- 
per that  the  time,  within  which  a  manda- 
mus may  be  applied  for,  should  be  limited 
to  the  term  arker  the  refusal  to  hear  the 
appeal,  so  should  the  time  in  like  manner 
be  limited  within  which  a  certiorari 
may  be  moved  for  to  quash  the  order 
made  on  the  hearing  of  the  appeal. 

Dighy  in  support  of  the  niles. — ^The 
time  for  the  application  for  a  certiorari 
has  never  been  limited  in  the  way  sug- 
gested. By  13  Geo.  2.  c.  18.  s.  5,  it  is 
necessary  to  apply  within  six  calendar 
months  next  after  the  order  is  made,  but 
the  application  may  be  made  at  any  time 
within  such  six  months.  In  this  case 
there  has  not  been  any  unreasonable  de- 
lay. 

Blagkbusn,  J. — ^The  implication  for 
the  certiorari  was  made  within  the  period 
of  six  calendar  months  within  which  it 
must  have  been  made  under  13  Qeo.  2. 
c.  18.  s.  5.  It  is  therefore  not  barred  by 
statute,  and  the  question  is,  whether  we 
ought  to  hold  that  the  analogy  between 
this  application  and  one  for  a  mandamna 
is  so  close,  that  the  general  rule  should 
be  considered  to  apply  to  the  present  ap* 
plication.  After  consulting  the  other 
members  of  the  Court,  we  have  arrived 
at  the  conclusion  that  the  two  prooeedings 
are  not  so  analogous  as  to  justify  us  in 
holding  that  the  present  application  was 
too  late  in  consequence  of  not  having 
been  made  in  accordance  with  the  gene* 
ralrule. 

Buh  ahsoluie. 


Attorneys — K  Byrne,  for  appellants ;  Field,  Hos- 
coe  &;  Con  agents  for  D.  W.  J.  Thomas,  Brecon, 
for  respondents. 
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April  30. 


[IN  THE  C50UBT  OF  QUEEN'S  BENCH.] 
THI  TBUSTBES  OF  MABKBT  HAB« 
BOROUQH       AND      BBAMFTON 

TumcpiKE  TRUST  (oppeUanta) 

V.     THE     KBTTERING     HIGH* 

WAT  BOABD  (respondewU). 

Turnpike  Trust — Arrears  of  Interest  due 
to  Mortgagees — Application  of  Tolls — Con' 
tribuHon  under  4i  ^  6  Vict,  c,  59. 

A  Local  Turnpike  Act^  4  Vict.  c.  zzzv., 
t^ier  reciUng  thcU  the  principal  sum  hor* 
rowed  on  ike  credit  of  ike  tolls  wider  former 
Acts  sUU  remained  unpaid^  together  with 
arrears  of  interest  thereon^  hy  s.  18  directed 
that  "  aU  moneys  received  by  the  trustees 
should  he  applied  vn  the  first  'place  in  paying 
and  discharging  any  interest  which  might 
from  time  to  time  he  owing  in  respect  of  a/ny 
money  harrowed  on  the  credit  of  the  tolls ; 
secondly f  in  maintaining  and  keeping  the 
road  in  repair ;  and  thirdly^  in  reducing 
and  paying  off  the  principal  sums  harrowed  J ' 
An  appUcaJkon  was  made  hy  the  trustees 
tojugUcesfor  an  order  on  the  highway  hoard 
to  contribute^  under  4^5  Vict.  o.  59,  oul 
of  the  highway  rales  towards  the  repairs 
of  a  turnpike  road: — ^Held  (QuAm,  J., 
oMitmte)^  ikal  ike  Act  did  not  atUhorize 
ike  payment  of  arrears  of  interest  hefore 
repairing  the  road. 

Oasb  stated  by  jnstioes  of  Norihampton 
under  20  &  21  Vict.  c.  43. 

An  infbnnation  was  exhibited  by  Mr. 
Qeoffiy  Hawkins,  derk  to  the  trustees  of 
the  Market  Harborongh  and  Brampton 
Tompike  Trost,  under  4i  &  b  Viet.  c.  59 
(continued  by  34  A^  35  Vict.  c.  95), 
stating  tiiat  the  funds  of  the  trust  were 
insufi&cient  for  repair  of  the  road  within 
eight  several  parishes  in  the  Kettering 
highway  district,  and  praying  for  an  order 
of  contribution. 

The  justices  examined  the  state  of  the 
reyenuesand  debts  of  the  trust  and  the  con- 
dition of  renairs,  length  of  roads,  &c.,  when 
it  appeared  that  a  sum  of  1,11 5Z.  10s.  2d. 
was  due  for  arrears  of  interest  owin^^  in 
respect  of  money  borrowed  on  credit  of 
the  tolls  up  to  the  6th  of  April,  1871 ;  that 
a  ^irther  sum  of  524^.  14^.  9d,  was  due  for 
the  year's  interest  to  the  6th  of  April,  1872, 
and  that  the  interest  from  that  date  to  the 
end  of  the  year  1872  (the  rate  being  re- 

Hsw  Svoss,  42.*Mao,  Gas, 


duoed  to  two  per  cant,  by  a  provisional 
order),  would  be  IS71.  Is.  2d.  It  further 
appeared  that  the  income  for  the  current 
year  exceeded  the  estimated  expenditure, 
includincr  in  such  expenditure  the  year's 
interest  from  the  31st  of  December,  1871, 
to  the  31st  of  December,  1872,  but  the 
trustees  proposed  to  pi^  out  of  the  present 
year's  income  a  sum  of  854Z.  12^.  lid.  for 
arrears  of  interest  due,  prior  to  the  Slst 
of  December,  1871,  after  payment  of  which 
a  deficiency  of  upwards  of  800Z.  was  shewn 
for  the  present  year. 

The  estimated  expenses  of  repairing  the 
road  for  the  current  vear  were  1,100Z., 
and  of  putting  the  Act  into  execution 
2052. 10^. 

The  appropriation  clause  in  the  Local 
Act,  4  Vict.  c.  XXXV.  s.  1  (1),  provides  that 
all  moneys  which  shall  be  received  by 
the  trustees  "shall  be  applied  in  the  first 
place  in  paying  and  discharging  any 
interest  which  may  from  time  to  time 

(1)  The  Act  4  Vict  e.  zzxT.,  for  repairing  and 
impzoying  the  road  from  Market  Harborongh  to 
Brampton,  recites  varionB  road  Acts,  and  that  the 
trustees,  acting  under  and  by  virtue  of  the  Acts, 
have  proceeded  to  carry  the  powers  and  provisions 
thereof  into  execution;  and  that  considerable  sums 
of  money  have  been  advanced  upon  the  cndit  of 
the  tolls  authorised  to  be  taken  by  the  said  Acts, 
which  money  still  remains  owing,  together  with 
an  arrear  of  interest  thereon,  and  such  money  can* 
not  be  paid  off  or  the  interest  thereof  disohaiged, 
nor  can  the  said  road  be  effectually  improved  and 
kept  in  repab  unless  fiirther  powers  are  granted. 

And  enacts,  by  s.  18,  that  all  moneys  which  shall 
^  received  by  the  trustees  by  virtue  of  the  Act 
upon  the  roads  included  in  the  said  recited 
Acts  hereby  repealed  shall  be  applied,  in  the 
first  place,  after  payment  of  the  expenses  of 
obtaining  and  forming  this  Act,  in  paying  and 
discharging  any  interest  which  may  from  time 
to  time  be  owing  in  respect  of  any  money 
which  may  have  been  borrowed  on  the  credit 
of  the  tolls  authorised  to  be  taken  by  the  said 
recited  Acts  hereby  repealed;  secondly,  in  de- 
fraying the  expenses  of  improving,  maintaining, 
and  keeping  in  repair  such  road  and  in  putting 
this  Act  in  execution  with  reference  thereto ;  and 
thirdly,  in  reducing,  paying  off,  and  discharging 
the  several  principal  sums  which  have  been  bor- 
rowed on  the  credit  of  the  tolls  authorized  to  be 
taken  by  the  said  recited  Acts  hereby  repealed, 
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be  owing  in  respect  of  any  money  which 
may  have  been  borrowed  on  the  credit  of 
the  tolls  authorised  to  be  taken  by  the 
said  recited  Acts  hereby  repealed;  se- 
condly, in  defraying  the  expenses  of  im- 
proving, maintaining  and  keeping  in 
repair  such  road,  and  in  potting  the  Act 
into  execution  with  reference  thereto ;  and 
thirdly,  in  reducing,  paying  off  and  dis- 
charging the  several  principal  sums  which 
have  been  borrowed  on  the  credit  of  the 
tolls." 

It  was  contended  on  the  part  of  the 
highway  board  that  the  direction  contained 
in  the  above  clause  for  payment,  in  the 
first  place,  of  any  interest  which  might 
from  time  to  time  bo  owing  in  respect  of 
any  money  borrowed  on  credit  of  the  tolls, 
rendered  it  obligatory  on  ;the  trustees  to 
pay  the  interest  from  year  to  year  out  of 
the  current  year's  income,  and  that  in  de- 
fieiult  of  so  doing  they  were  not  at  liberty 
to  apply  the  income  of  1872  in  payment 
of  arrears  of  interest  in  priority  to  the 
current  expenses  of  maintaining  the  road. 
Special  attention  was  drawn  to  the  fact 
ih&i  if  the  funds  of  the  trust  during  the 
present  year  should  be  rendered  deficient 
by  payment  out  of  the  year's  income  of 
the  arrear  of  interest  of  former  years,  the 
burden  would  fall  upon  the  dis^ct  fund 
of  the  highway  board,  under  the  Act 
passed  last  session  (34i  &  35  Vict.  o.  115. 
e.  15),  instead  of  upon  the  rates  of  the 
several  parishes  through  which  the  road 
passes,  upon  which  it  would  have  fidlen 
had  any  deficiency  been  occasioned  in 
former  years  by  reason  of  pajrment  of  the 
interest  from  year  to  year,  as  it  became 
due. 

The  case  of  TJie  BruUm  Turnpike  Trm- 
tees  V.  TJie  Winca^nion  Highway  Board  (2) 
was  cited  by  the  clerk  to  the  trustees  in 
&vour  of  an  order  being  made,  and  the 
case  of  the  Qtieen  v.  Hutchinson  (3)  was 
cited  on  the  part  of  the  highway  board. 

The  justices  dismissed  the  information 
on  the  ground  that  the  arrears  of  interest 
ought  to  have  been  paid  out  of  the  former 
year's  income,  in  which  case  the  funds  of 

(2)  39  Law  J.  Bep.  (n.s.)  M.O.  156 ;  s.  c  Law 
Rep.  5  Q3.  437. 

(8)  4  E.  &  B.  200;  s.  c.  24  Law  J.  Rep.  (w.8.) 
M.C.  25. 


the  trust  would  not  have  been  deficient 
for  the  present  year's  expenditure,  and 
that  the  trustees  having  allowed  the  in- 
terest to  fisdl  into  arrear,  contrary  to  the 
provision  contained  in  the  appropriation 
clause,  were  not  at  liberty  to  apply  the 
income  of  1872  in  payment  of  arrears  of 
interest  in  priority  to  the  current  expenses 
of  maintaining  the  road. 

Manisty  (Speke  with  him),  for  the  ap- 
pellants, cited  The  Bruton  ISnmpike  TrW' 
tees  V.  The  Wincanton  HighvHxy  Board  (2) 
and  referred  to  The  Queen  y,  Hutchinson 
(8.) 

Oave^  for  the  respondents,  cited  The 

een  v.  South  Shields  (4). 

Manisty,  in  reply. 

Blackburn,  J. — I  think  that  the  decision 
of  the  magistrates  was  right,  and  must  be 
affirmed.  The  case  turns  entirely  upon 
the  construction  to  be  put  upon  the  ap- 
propriation clause  in  the  IocaI  turnpike 
Act,  whether  the  trustees  were  at  liberty 
to  apply  one  year's  inoome,  not  only  in 
the  payment  of  interest  on  money  bor- 
rowed on  the  tolls,  but  also  to  the  payment 
of  arrears  of  such  interest  in  priority  to 
the  current  expenses  of  the  road.  There 
have  been  some  decisions  upon  questions 
like  the  present  one,  but  the  words  of  the 
Acts  of  Parliament  under  which  they 
arose  were  not  exactly  the  same.  In  The 
Qneen  v.  Hutchinson  (3),  it  was  held  that 
the  words,  "  keeping  down  the  interest  of 
the  principal  moneys  borrowed,"  meant  the 
payment  of  interest  periodically  as  it  be- 
came due,  but  did  not  authorise  the  pay- 
ment of  old  arrears  of  interest  whilst  the 
road  was  out  of  repair.  In  The  Bruton 
Turnpike  Trustees  v.  The  Wincanton  High* 
way  Board  (2)  there  was  power  to  apply 
the  tolls  in  paying  and  discharging  all  in- 
terest now  due  and  owing,  and  which  shall 
hereafter  become  due,  upon  any  mortgage, 
&c. ;  and  lastly,  in  reducmg,  paying  off  and 
discharging  the  several  principal  sums  of 
money  due  on  any  such  mortgage  or  se- 
curities as  aforesaid;  and  also  all  other  debts 
and  sums  now  due  and  owing,  and  here- 
after to  become  due  and  owing;  and  under 

(4)  3  £.  &  B.  699;  8.  o.  23  Law  J.  B^.  (n.s.) 
M.C,  134. 
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these  words  it  was  held  that  the  trustees 
were  at  liberty  to  apply  the  funds  to  the 
payment  of  arrears  of  interest  in  priority 
to  the  repairs  of  the  road.  Upon  the 
constmction  of  the  Act  in  the  present 
case  I  have  come  to  the  conclusion  that 
it  does  not  allow  more  than  the  annual 
interest  to  be  paid  before  the  repairs. 
The  preamble  of  the  Act  is  as  follows — 
[The  learned  Judge  read  the  part  of  the 
preamble  set  out  in  note  (1 ) .  ]  It  has  been 
argued  that  the  preamble  shews  that  the 
l^slature  intended  to  provide  for  arrears 
of  interest  and  that  we  ought  to  construe 
8.  18  accordingly.  But  the  words  in 
8. 18,  "  on  paying  and  discharging  any 
interest  which  may  from  time  to  time  be 
owing,"  do  not  in  terms  say  what  is  to  be 
done  about  the  arrears  of  interest,  but  to 
construe  the  words,  "  firom  time  to  time," 
to  apply  only  to  the  interest  of  one  year, 
will  compel  the  ratepayers  to  pay  only  the 
deficiency  for  that  year,  while  a  different 
construction  will  throw  upon  a  subse- 
quent set  of  ratepayers  what  ought  to 
be  borne  by  their  predecessors,  and  would 
require  a  retrospectiye  rate,  which  prima 
fade  the  l^pslature  ouffht  not  to  be  sup- 
posed to  intend.  I  think  that  it  was  only 
intended  that  the  arrears  should  be  paid, 
like  other  debts,  from  any  surplus  money 
in  the  hands  of  the  trustees.  The  case 
does  not  seem  to  be  materially  different 
from  The  Queen  v.  Hutchinson  (3),  for  the 
expression,  '*  keeping  down  the  interest," 
is  not  substantially  different  frY)m  "  pay- 
ing and  discharging  any  interest  which 
may  frt>m  time  to  time  be  owing."  The 
arrears  of  interest  which  have  accraed 
during  ihe  past  years  must  therefore  be 
postponed  to  the  repairs  of  the  road,  and 
the  justices  were  right  in  refusing  the 
order. 

Archibald,  J.,  concurred. 

QuAiN,  J. — ^I  wish  to  say  that  I  have 
some  doubt  upon  the  construction  of  s.  18, 
as  I  think  there  is  ground  for  saying  that 
it  extends  to  the  arrears  of  interest  men- 
tioned in  the  preamble. 

Judgment  for  the  respondents, 

Attonieys — ^Milne,   Riddle,  &  Mellor,  for  appel- 
lants ;  Ware  &  Hawes,  for  rospondents. 


[IN  THE  COURT  OF  QUEEFS  BENCH.] 
''the  trustees  of  the  market 

,  g-o  HARBOROUOH  AND  BRAMPTON 

1      •!  ^0    J      TURNPIKE  TRUST  (appe?Zanfe) 

Ma     23  ^'  ^^^  MARKET  HARBOROUGH 

^      '  HIGHWAY  BOARD   (respond- 

^     ents). 

Twtnpike  Trust — Power  to  take  Tolls  on 
particular  Road  on  Gondition  of  keeping 
it  in  Repair — GontribtUion  under  4i  ^  5 
Vict.  c.  69.  s.  1. 

By  a  Local  Turnpike  Act,  5  Vict,  c.  Ixia, 
8,  2,  in  case  the  trustees  should  keep  in  good 
rgpadr  part  of  a  road  within  the  parish  of 
CT  B,  they  were  empowered  to  take  certain 
specified  tolls  upon  it.  The  tolls  received 
hy  the  trustees  vn  respect  of  this  portion  of 
the  road  were  considerably  more  than  was 
sufficient  to  keep  it  in  repair : — Held,  that 
so  long  as  the  trustees  continued  to  take  theso 
tolls,  and  found  them  sufficient  to  keep  such 
part  of  the  road  in  repair,  they  could  not  in 
addition  to  the  tolls  claim  to  have  an  order 
made  on  the  parish  of  0,  B.,  for  the  pay- 
ment of  a  further  sum  under  4^5  Vict, 
c,  59.  s.l,  on  the  ground  that  there  was  a 
general  deficiency  of  the  fv/nds  of  the  whole 
turnpike  trust. 

Case  stated  for  the  opinion  of  the 
Court  nnder  20  &  21  Vict.  c.  43. 

Manisiy  (Speke  with  him),  for  the 
appellants. 

H.  James  (/.  0.  Oriffits  with  him),  for 
the  respondents,  cited  The  Brighton,  §cc., 
Turnpike  Roods  Trustees  v.  The  Surveyors 
of  the  Parish  of  Preston  (1),  and  The  King 
V.  Netherthong  (2). 

The  facts  stated  in  the  Case  and  tho 
arguments  sufficientlj  appear  in  the  judg- 
ment. 

Gur,  adv.  vult. 

The  judgment  of  the  Court  (3)  was 
(on  May  23)  delivered  by 

QuAiN,  J. — ^This  is  an  appeal  from  tho 
decision  of  certain  justices  in  the  county 
of  Leicester  refasing  to  make  an  order 
under  4  A;  5  Vict.  c.  59,  s.  1,  on  tho 
parish    of    Great  Bowden,  in  the  same 

(1)  89  Law  J.  Rep.  (n.s.)  M.C.  33;  a.  c.  Law 
Rep.  6  Q.B.  146. 

(2)  2  B.  &  Aid.  179. 

(8)  Blackburn,  J. ;  Quain,  J. ;  and  Archibald,  J. 
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CASES  CONNECTED  WITH 


[N.S. 


connij^  to  pay  a  portion  of  the  highway 
rate  to  the  appellants  in  aid  of  the  fands 
of  the  above  turnpike  trust. 

The  Case  states  that  a  portion  of  an  old 
highway  within  the  parish  of  Bowden 
was  made  a  part  of  the  turnpike  trust, 
and  that  the  funds  for  the  whole  trust 
were  insufficient  to  meet  the  repairs  of 
the  roads  within  the  trust,  for  the  year 
ending  the  81st  of  December,  1872,  to 
the  extent  of  800Z.,  and  that  the  proper 
proportion  to  be  contributed  by  the 
parish  of  Great  Bowden  was  21Z.  65.  4d. 
The  justices  refused  to  make  an  order 
for  the  payment  of  this  sum  on  the  ground 
of  a  special  exemption  of  the  ps^ish  of 
Great  Bowden  with  regard  to  the  part  of 
the  turnpike  road  within  the  parish,  by 
virtue  of  6  Vict.  c.  bdx. 

The  first  Act  to  which  it  is  necessary 
to  refer  as  originating  the  alleged  exemp- 
tion of  the  parish  of  Great  Sowden  is, 
1  Geo.  4.  c.  txxx.,  ss.  18  &  19.  Sect.  18, 
after  reciting  that  the  trustees  have  col- 
lected tolls  on  that  part  of  the  road  lead- 
ing fromMarketHaroorough  to  St. Mary's 
Bridge  (the  road  now  in  question),  but 
•*have  not  expended  any  part  of  such  tolls 
in  putting  that  part  of  the  road  in  re- 
pair," prohibits  the  trustees  from  collect- 
ing anv  tolls  on  that  part  of  the  road. 
Sect.  19,  however,  enacts  that>  in  case 
the  trustees  shall  put  and  keep  at  all 
times  this  part  of  the  road  in  good  and 
effectual  repair,  it  shall  be  lawful  for  them 
to  take  on  this  part  of  the  road  one  half 
of  the  tolls  which  they  were  authorized 
by  the  recited  Act  to  take  on  the  other 
roads  within  the  trust. 

By  4  Vict.  c.  XXXV.,  this  Act  and  the  other 
Acts  regulating  the  turnpike  trust  were 
repealed,  and  the  repealing  Act,  by  which 
the  trust  was  in  future  to  be  regulated, 
contained  no  special  provisions  as  to  that 
part  of  the  road  between  Market  flar- 
boroujrh  and  St.  Mary's  Bridge.  This 
omission  was,  however,  supplied  by  an 
Act  passed  in  the  following  year,  namely, 
5  Vict,  c  Ixix.  This  Act  in  effect  re-enacts 
the  provisioDSof  1  Geo.  4.  c.  Ixxx.  in  favour 
of  that  part  of  the  road  between  Market 
Harborough  and  St.  Mary's  Bridge,  and 
is  the  Act  now  in  force. 

After  referring  (s.  1)  to  the  Act  1  G^eo. 
4.  c.  Ixzx.,  it  recites,  *'  That  the  repeal  of 


certain  provisions  of  that  Act  is  injurious 
to  the  public,  inasmuch  as  they  are  there- 
by subjected  to  the  payment  of  an  exces- 
sive toll  for  travelling  on  that  part  of  the 
road  between  Market  Harborough  and 
St.  Mary's  Bridge,"  and  the  Act  then 
prohibits  the  trustees  from  taking  any 
toll  on  that  part  of  the  road.  But  s.  2  of 
the  same  Act  provides  (in  the  same  man- 
ner as  8.  19  of  1  Geo.  4.  c.  Ixxx.,  above 
cited)  that  in  case  the  trustees  shall  keep 
and  continue  at  all  times  in  good  repair 
the  part  of  the  road  between  Market  Mar- 
borough  and  St.  Mary's  Bridge,  then  it 
shall  be  lawful  for  them  to  take  on  such 
part  of  the  road  the  tolls  therein  specified. 

It  seems  to  us,  that  the  effect  of  this 
legislation  is  to  create  a  special  bargain 
between  the  trustees  and  the  inhabitonts 
of  the  parish  of  Great  Bowden,  to  the 
effect  that  the  trustees  can  only  take  tolls 
on  this  part  of  the  road,  on  the  express 
condition  that  they  keep  it  in  repair,  and 
that,  as  long  as  they  take  the  tolls,  an 
obligations  is  imposed  on  them  to  keep 
the  road  in  good  repair  at  all  times. 

Since  the  passing  of  this  Act  the  trus- 
tees have  continued  to  take  toUs  on  this 
ptrt  of  the  road,  and  it  is  stated  in  the 
Case,  that  the  tolls  received  sA  the  gate 
across  it  are  considerably  more  than  suffi- 
cient to  keep  it  in  repair. 

Under  these  circumstances  t^e  clerk  of 
the  trustees  has  exhibited  an  information 
before  the  justices  under  4  A;  5  Vict.  c.  59. 
s.  1  (a  public  Act),  alleging  that  the 
funds  of  the  turnpike  trust  were  insuffi- 
cient for  the  repairs  of  the  turnpike  road 
within  the  parish  of  Great  Bowden,  and 
asking  that  a  portion  of  the  highway  rate, 
amounting  to  21Z.  Ss,  4d.,  should  be  or- 
dered to  be  paid  by  the  parish  surveyor 
to  the  trustees  for  the  purpose  of  such 
repairs.  It  was  contended  on  the  part 
of  the  trustees  that  notwithstanding  the 
special  legislation  before  mentioned  the 
parish  of  Great  Bowden,  as  one  of  tho 
parishes  within  the  trusty  was  liable  to 
pay  a  contribution,  under  4  &  5  Vict, 
c.  59.  s.  1,  when  the  Ainds  of  the  whole 
trust  were  insufficient  te  keep  in  repair 
the  turnpike  roads  passing  through  tiie 
several  parishes  within  it. 

The  justices  refused  to  make  the  order 
prayed  for,  on  the  gronnds  stated  in  tho 
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Case,  and  we  think  they  were  right  in  so 
refusing. 

It  appears  to  ns,  that  as  long  as  the 
trustees  continae  to  take  tolls  on  the  part 
of  the  road  in  question,  under  5  Vict.  o. 
bdz.,  and  these  tolls  are  sufficient  to  keep 
in  repair  such  part  of  the  road,  they  can- 
not be  permitted  to  allege,  as  they  do  in 
the  present  information,  that  the  rands  of 
the  trust  are  insufficient  to  repair  that  part 
of  the  road ;  inasmuch  as  they  are  them- 
selves bound  to  keep  such  part  of  the 
road  in  good  repair  as  long  as  they  con- 
tinue to  take  tolls  upon  it. 

If  an  order  to  pay  a  contribution  were 
made  in  the  parish  of  Gbeat  Bowden, 
under  4s  &  B  Vict.  c.  59.  s.  1,  the  money 
when  receiyed  would  not  ao  into  the 
general  fonds  of  the  trust,  to  oe  expended 
in  repair  of  all  the  roads  within  the  trust, 
but  on  the  contrary  by  the  express  words 
of  the  Act,  it  would  have  to  be  wholly 
laid  out  in  the  actual  repairs  of  that  part 
of  the  turnpike  road  which  lies  within  the 
parish  of  Great  Bowden. 

The  contribution  therefore,  if  ordered 
to  be  paid,  would  go  to  relieve  the  trus- 
tees from  the  performance  of  the  duty  of 
repairing  the  road  expressly  imposed 
upon.'  them  by  the  Act  of  Parliament  as 
long  as  they  take  the  tolls  and  those  tolls 
are  sufBcient  to  repair  it. 

It  would  be,  in  effect,  to  permit  the 
trustees  to  take  the  tolls  without  per- 
forming the  condition,  the  performance 
of  whicn  is  expressly  imposed  by  the  legis- 
lature before  any  tolls  are  allowed  to  be 
taken  on  this  part  of  the  road. 

The  trustees  may,  if  they  please,  cease 
to  collect  the  tolls  in  question,  and  then  the 
parish  of  Great  Bowden,  or  the  highway 
district  within  which  it  is  situate,  would 
have  to  repair  the  road  like  any  other 
parish,  but  we  are  of  opinion  that  so  long 
as  the  trustees  continue  to  take  the  tolls 
specified  in  5  Vict.  o.  bdx.,  on  the  part  of 
the  road  between  Market  Harborough 
and  St.  Mary's  Bridge,  and  those  tolls  are 
sufficient  to  keep  in  repair  such  part  of 
the  rocMl,  they  must  themselves  keep  that 
part  of  the  road  in  good  repair,  and  can- 
not^ in  addition  to  the  tolls,  claim  to  have 
an  order  made  on  the  parish  of  Great 
Bowden  for  the  pajrment  of  a  further 
flam,  under  4  4  5  Vict  o.  59.  s.  1,  to  be 


laid  out  in  the  doing  of  the  same  repairs 
which  the  trustees  are  themselves  already 
bound  to  perform. 

For  these  reasons  we  think  that  this 
appeal  should  be  dismissed. 

Judgment  for  the  respondents. 


Attorneys — ^Milne,  Kiddie  &;  Mellor,  agents  for 
Archbould  &  Hawkins,  Thrapeton,  for  appel- 
lants; Vixard,  Crowdie  &  Co.,  for  respondents. 


[IN  THE  COUET  OF  QUEEN'S  BENCH.] 
/THB  MBRSET  DOCKS  AND  HABBOUB 

BOARD    (appellants)    v,    thb 

OYBBSEBBS    OF     THE    POOR    OF 
THB  TOWNSHTP  OF  6IRKENHBAD, 

CHBSTBB  (respondents). 


1873. 
June  4. 


Poor-rate — Docks^  Warehouses,  and  Ma- 
chmery  occupied  as  one  Estaie — Ware- 
homes  capable  of  Beneficial  Occupatimi 
apart  from  Docks — Increased  Value  by  Con- 
nection with  Docks — Separaie  Bating. 

The  appellants  were  the  occupiers  of 
docksj  wa/rehouses  and  works  situate  in  dif- 
ferent  townships.  By  the  provisions  of 
various  Local  Acts  the  docks,  ifc,  were  to 
constitute  one  estate  under  an  uniform  sys- 
tern  of  management.  The  appellants  were 
rated  to  the  poor-rate  in  respect  of  ware- 
houses, S^c,  which  were  capable  of  separate 
beneficial  occupation  apart  from  their 
proximity  to  and  connection  with  the 
docks  situaie  in  the  rating  township,  and 
were  enJianced  in  value  by  their  connection 
with  these  docks,  though  the  income  of  the 
docks  taken  as  a  whole,  and  as  one  concern, 
exceeded  the  income  derived  from  them : — 
Held,  that  the  rate  was  good,  and  thai  the 
premises  were  properly  rated  at  their  en* 
hanced  value,  as  cSxwe  mentioned. 

Casb  stated  for  the  opinion  of  the 
Court  in  pursuance  of  the  12  &  13  Vict, 
c.  45.  s.  11. 

2.  In  June,  1872,  a  rate  of  two  shillings 
in  the  pound  for  the  relief  of  the  poor  of 
the  township  of  Birkenhead,  was  made 
by  the  respondents. 

3.  The  part  of  the  rate  relating  to  the 
property  of  the  appellants  in  the  town- 
ship is  as  follows— 
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Bale  made  8th  of  June,  1872. — Toumthip  of  BirhenAead. 


[N.  S. 


No. 

Kamo  of  Occupier. 

Name  of 
Owner. 

Description  of  Property. 

* 

P 

Rate  at  3«.  in 
thePonnd. 

3,126 

Morsey  Dock  and 
Harbour  Board 

Dock    1 
Board 

Two  new  warehouses,  &c.,  on 
the  maigin  of  the  Morpeth 

^ 

£ 

£       9.    d. 

Dock 

2,000 

1,800 

180      0    0 

3,134 

do. 

do.      2 

Workshops,  offices,   limekiln 
No.  1 ,  adjoining,  with  the  mor- 

, 

tar-mill  and  machinenr . 
Limekiln  and  mortar-mill,  No.  2, 

662 

596 

50    12    0 

3.135 

do. 

do.     3 

andmachineiy 

200 

180 

18      0    0 

3,230 

do. 

do.     4 

Graying   docks,   with    steam- 
engines   and  machineiy   for 

working  same 
Chain  cable  and  anchor  testing 

1,300 

1.170 

117      0    0 

3,240 

do. 

do.     6 

works,  and  the  machinery  for 
working  same,  and  yard  ad- 

joining, containing  3,378  yards 

of  land 

2,250 

2,025 

202     10    0 

3,242 

do. 

do.      G 

Four  new  warehouses  on  margin 

of  Great  Float 

1,400 

1,260 

126      0    0 

3,243 

do. 

do.     7 

Warehouses  and  the  hydraulic 
cranes  for  working  the  ware- 
houses, engine-houses,  accu- 
mulators and   steam-engines 
for   working    the    hydraulic 

cranes  and  warehouses  . 

4,950 

4,455 

445    10    0 

3,244 

do. 

do.     8 
9 

Timber  and  guano  sheds  . 
Morpeth   and   Egerton  Docks 
and  such  of  the  Great  Float 

480 

432 

43      4    0 

and  Low  Water  Basin  as  is 

lying   within    the   township. 

with    the    quajre,    coal-tips. 

weighing  -  machines,     cranes. 

railways  and  land  not  else- 

where charged,  vis.— 

3,248 

do. 

do. 

8,444  yards  of  timber  wharf, 
33,330     „     frontage  of  Great 

Float, 
12,326     „     railway  &  tram- 

30,815     „     land  for  rails, 

141,726     „     between     Duke 

Street  and  Vit- 

toria  Wharf, 

25,327     „      Coal  dep6t, 

36.596     „     WestDukeStreet 

Wharf, 

288,564     „     Total    yards    of 

' 

land.        .        . 

13,333 

12,000 

1,200      0    0 

4.  The  appellants  gave  notice  of  objec- 
tion to  the  Assessment  Committee  of  the 
Birkenhead  Union,  who  confirmed  the 
assessment,  and  the  appellants  thereupon 
gaye  notice  of  appeal  to  the  Quarter  Ses- 
sions of  Chester,  Dv  whom  judgment  is  to 
be  entered  in  conformity  with  the  judg- 
ment of  this  Court. 


5.  The  appellants  are  a  corporation  in- 
corporated and  regulated  by  and  holding 
docks  and  other  property  (including  the 
subject  of  the  rate)  under  yarious  Acts  of 
Parliament  (1),  all  or  any  of  which  may 

(1)  By  the  Mersey  Docks  and  Harbour  Act, 
1857  (20  &  21  Vict  c  ebdi.  s«  50)— "All  docks 
and  worki  belonging  to  the  bowd,  and  all  dodn 


Digitized  by 


Google 


70L.42.] 


THE  DITTIES  OF  MAGISTRATES. 


148 


be  referred  tO|  and  are  to  be  taken  as  part 
of  this  Case. 

6.  The  docks  and  other  property  so 
held  by  the  appellants  are  situated  partly 
on  the  Lancashire  and  partly  on  the 
Cheshire  side  of  the  riyer  Mersey.  The 
property  situated  on  the  Cheshire  side  of 
the  river  consists  of  the  property  in  the 
township  of  Birkenhead,  which  is  the 
subject  of  the  present  rate,  and  certain 
other  similar  property  in  the  adjoining 
township  of  Seacombe. 

7.  The  working  expenses  and  average 
annual  cost  of  the  repairs,  insurance  and 
other  expenses  necessary  to  maintain  the 
premises  (the  subject  of  the  said  rate), 
taken  as  a  whole,  in  a  condition  to  pro- 
duoe  the  income  derived  there&om,  exceed 
the  amount  of  such  income. 

The  largest  part  of  such  expenses  is 
attributable  to  the  repairs,  maintenance 
and  other  expenses  of  the  docks,  basins 
and  other  works  mentioned  in  the  ninth 

and  woikB  that  may  hereaftor  belong  to  the  board, 
shall  be  bound  to  oonstitiite  one  estate  only,  called 
the  Mersey  Dock  Estate,  and  a  nnifonn  system  of 
management  shall  be  adopted  with  respect  to  the 
whole  of  such  estate."  By  the  Mersey  Dock  Acts 
Consolidation  Act,  1868  (21  Ss  22  Vict  c  xcii. 
s.  284)—**  Subject  to  the  proTisions  of  the  Mersey 
Docks  and  Harbour  Act,  1857*  all  the  moneys 
whidi  shall  be  collected,  levied,  borrowed  and 
raised,  or  received  by  the  board  under  or  by 
virtoe  of  this  Act,  or  the  said  Act,  the  application 
of  which  may  not  be  otherwise  expressly  directed, 
shall  be  applied  by  the  board  on  any  order  with 
respect  to  priority  of  such  application  as  they  shall 
deem  expedient  for  the  following  purposes,  some 
or  all  of  them,  that  is  to  say — ^in  payment  of  all 
expenses  and  charges  of  collecting  rates ;  in  pay- 
ment from  time  to  time  of  all  interest  accruing 
due  on  moneys  borrowed,  and  to  be  borrowed,  and 
in  payment  of  the  Mersey  Docks  Annuities,  herein- 
after authorised  to  bo  granted  according  to  the 
respectiTe  priorities  of  such  moneys  and  annuities 
under  this  Act.  In  the  construction  of  works 
authorised  to  bo  erected,  established  and  main- 
tained by  the  board,  and  in  supporting,  maintain- 
ing and  repairing  the  same,  and  in  carrying  into 
execution  all  the  provisions  of  this  Act,  and  of  the 
Mersey  Docks  and  Harbour  Act,  1857.  Atd  in 
the  general  management,  (inducting,  securing, 
preserving,  improying,  amending,  maintaining  and 
pcoteciing  the  Mersey  Docks  Ikrtat^/' 


item  of  the  rate,  bnt  some  part  of  such 
expenses  is  attributable  to  the  respective 
premises  mentioned  in  the  other  eight 
items. 

8.  It  is  admitted  for  the  purposes  of 
this  Case,  but  not  further  or  otherwise, 
that  the  premises  respectiyelv  comprised 
in  the  said  first  eight  items  of  the  rate  are 
respectively  capable  of  separate  beneficial 
occupation  apart  from  the  proximity  to, 
and  connection  with,  the  docks  and  other 
premises  comprised  in  the  said  ninth  item 
of  the  rate,  and  would  be  so  capable  if 
the  docks  and  other  premises  comprised 
in  the  said  ninth  item  were  not  in  exis- 
tence. It  is  further  admitted  for  the  pur- 
poses of  this  Case,  but  not  further  or  other- 
wise, that  the  premises  comprised  in  the 
first  eight  items  are  respectively  enhanced 
in  value  by  reason  of  their  proximity  to, 
and  in  connection  with,  the  docks  and 
other  premises  comprised  in  the  said 
ninth  item. 

9.  It  is  admitted  by  the  respondents 
that  the  expenses  of  maintaining  the 
docks  and  otiier  premises  comprised  in 
the  ninth  item  exceed  any  value  derivable 
from  them,  and  therefore  that  the  docks 
and  other  premises  mentioned  in  that 
item  are  not  at  present  the  subject  of  a 
profitable  occupation,  and  that  the  rating 
thereof  cannot  be  maintained,  and  that 
this  item  is  to  be  struck  out  of  the  rate. 

10.  For  the  purposes  of  this  Case,  but 
not  farther  or  otherwise,  the  description 
of  the  property  in  the  rate,  and  the  rate- 
able values  of  the  premises  respectively 
comprised  in  the  first  eight  items  as  en- 
hanced by  their  proximity  to,  and  con- 
nection with,  the  docks  and  other  premises 
comprised  in  the  ninth  item  may  be  taken 
to  be  correct,  as  given  in  the  tnird  para- 
graph of  this  Case. 

The  questions  for  the  opinion  of  the 
Court  are — 

First, — Whether  the  premises  respec- 
tively mentioned  in  the  first  eight  items  of 
the  said  rate  are  properly  rated  separately 
and  apart  from  the  docks  and  other  pre- 
mises mentioned  in  the  said  ninth  item  ? 

Second, — ^Whether,  if  the  premises  in 
the  first  eight  items  are  properly  rated 
separately  and  apart  from  the  docks  and 
other  premises  mentioned  in  the  ninth 
item,  they  are  properly  rated  as  enhanced 
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in  yalne  b^  their  proidmiiy  to,  and  con- 
nection with,  the  docks  and  other  pre- 
mises mentioned  in  the  said  ninth  item, 
and  if  not,  how  otherwise  the  said  first 
eight  items  ought  to  be  rated  P 

In  the  event  of  the  Court  answering 
the  first  question  in  the  affirmative,  judg- 
ment is  to  be  given  for  the  respondents 
with  costs,  as  agreed  between  the  parties, 
otherwise  judgment  is  to  be  given  for  the 
appellants  with  costs,  as  agroed  between 
the  parties. 

Manisty  (Orompton  with  him),  for  the 
appellants. — ^The  whole  of  the  premises 
mentioned  in  the  nine  items  of  the  rate 
form  one  property,  which  the  appellants  are 
bound  to  maintain,  even  at  a  loss.  There  is 
nothing  to  separate  or  distinguish  the 
first  eight  items  from  the  nin&  item  of 
the  rate,  and  since  the  working  expenses 
and  cost  of  the  repairs,  insurance  and 
other  expenses  exceed  the  whole  of  the 
profit  derived  from  the  premises,  there 
IS  no  beneficial  interest  in  them.  Even 
if  the  premises  mentioned  in  the  first 
eight  items  are  properly  rated,  sepa- 
rately and  apart  from  those  mentioned 
in  the  ninth  item,  they  ought  to  be  rated 
as  if  the  premises  mentioned  in  the  ninth 
item  did  not  exist,  and  their  enhanced 
value  derived  from  the  existence  of  the 
premises  comprised  in  the  ninth  item 
*  ought  not  to  be  taken  into  account 
in  estimating  their  rateable  value.  If 
the  enhanced  value  of  the  premises  in 
the  first  eight  items  is  taken  into  ac- 
count, it  mil  practically  be  a  rating  oi 
the  premises  in  the  ninth  item,  which 
are  maintained  at  a  loss.  The  principle 
to  be  adopted  is  that  which  is  applied 
to  the  rating  of  branch  lines  of  railway 
in  the  case  of  Hie  Queen  v.  The  Cheat 
Western  Badhvay  Compan/y  (2),  where  the 
deductions  to  be  made  fix)m  the  gross 
receipts  were  calculated  on  a  mileage 
proportion  of  all  the  expenses  and  out- 
goings, taking  the  whole  three  lines  as 
one  entire  line. 

HoUcer  (K,  Bighy  with  him),  for  the  re- 
spondents.— As  it  is  admitted  that  the  pre- 
mises oomprised  in  the  first  eight  items  of 

(2)  6  Q.B.  Rep.  179;  8.  c.  16  Law  J.  Rep. 
(N.8.)  M.C.  80. 


the  rate  a^^  respectively  capable  of  a  8^>a. 
rate  beneficial  occupation,  they  are  pro- 
perty the  subject  of  separate  rates,  and 
ought  not,  for  the  purposes  of  rating,  to 
be   taken  to  be  one    concern  with  the 
docks  and  premises  comprised  in  the  ninth 
item ;  and,  inasmuch  as  the  appellante  are 
by  the  Mersey  Docks  Consolidation  Act, 
1858,  and  the  Mersey  Docks  Corporation 
Purchase  Act,  1861,  entitled  to  charge 
separate  rente  or  dues  for   the  nse  of 
the  warehouses  and  premises  mentioned 
in  the  first,  sixth  and  seventh  items  of 
the  rate,  and  of  the  graving  docks  men- 
tioned in  the  second  item,  the  premises 
comprised    in  those  items    respectively 
properly  form  the  subject  of  a  rate  sepa- 
rate and  apart  from  the  docks  and  pre- 
mises mentioned  in  the  ninth  item.     The 
premises  comprised  in  the  first  eight  items 
are  respectively   enhanced    in  value   by 
reason  of  their  proximity  to,  and  con- 
nection with,  the  docks  and  other  pre- 
mises comprised  in  the  ninth  item,  and 
they  ought  therefore  to  be  rated  at  such 
enhanced  value.     Mines    are  a  subject 
for  rateability  more  analogous  to  these 
docks  than  railways.     In  Quest  v.    The 
Overseers    of    East    Dean   (3),    it    was 
held    that   the    owner    of   iron    nunes 
was  rateable  to    the    poor-rate    in    re- 
spect   of   sur&ce    land    adjoining     the 
mines,  with   the    buildings,   machineiy, 
workshops  and  tramways,  although  tbey 
were  occupied  in  connection  with  a  non- 
rateable  subject-matter,  viz.,  an  iron  mine. 
A  similar  principle  has  been  adopted  in 
other  cases.    They  cited  The  Queen  v.  The 
Great    Western    Railway    Company  (4)  ; 
The  Queen  y.  The  West  Middlesex  Water 
Works  Oompan/y  (5) ;  and  The  Queen  v. 
Lower  Mitton  (6). 
Mandsty,  in  reply. 

Blacebubn,  J. — I  think  when  we  look  at 
this  case,  and  consider  careftdly  the  sta- 
tute, the  matter  seems  clear  enough. 
The  Parochial  Assessment  Act  requires 
that  all  rates  should  be  made  upon  the 

(3)  41  Law  J.  Rep.  (n.8.)  M.C.  129. 

(4)  15  Q.B.  Rep.  379;  s.  c.  21  Law  J.  Rep. 
(n.s.)  M.C.  84. 

(6)  1  £.  &  £.  716 ;   s.  c.  28  Law  J.  Rep.  (m.s.) 
M.C.  136. 
(6)  9  B.  &  0,  810, 
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rent  wbicli  it  might  be  reasonably  ex- 
pected the  property  would  let  for  from 
year  to  year.  Now  it  does  chance  to 
nappen  sometimes  that  there  is  property 
which  is  of  such  a  nature  that  it  can 
only  be  practically  occupied  by  one  and 
the  'same  person. 

The  case  may  be  supposed,  for  example, 
of  a  theatre,  which  happened  to  be  erected 
upon  ground  one-half  of  which  belonged 
to  one  person  and  the  other  half  to 
another  person.  That  could  be  practi- 
cally let  to  only  one  occupier.  Conse- 
quently, in  determining  what  would  be 
ttie  rent,  applying  the  principles  of  the 
Parochial  Assessment  Act,  you  have  to 
consider  what  the  whole  would  let  for, 
and  then  apportion  the  rent  according 
to  the  two  portions.  It  very  seldom 
happens  that  two  portions  of  one  in- 
divisible subject  belong  to  diflferent  pro- 
prietors; but  what  is  the  same  thing 
constantly  happens,  namely,  that  one  of 
them  is  in  one  parish  or  township  and 
the  other  in  another  parish  or  township ; 
and  then  it  is  to  be  treated  exactly  as 
if  it  were  practically  let  to  one  occupier, 
in  order  to  see  what  would  be  the  rent 
which  could  reasonably  be  expected  to 
be  given  by  that  occupier  for  the  whole, 
and  then  apportion  that  between  the  two 
different  portions  of  the  property  which 
lie  in  different  parishes  or  townslnps,  just 
as  you  would  apportion  the  gross  rent  if 
it  happened  that  the  land  had  got  into  the 
possession  of  two  different  proprietors, 
and  you  had  divided  the  rent  between 
tiiem.  When  that  is  the  case  you  must 
consider  what  the  whole  would  let  for, 
and  if  it  be  that  one  portion  is  indispen- 
sable, and  the  whole  of  the  profits  come 
from  the  other,  you  would  take  the  two 
together. 

In  the  present  case  we  have  not  any- 
iliing  of  the  sort,  so  far  as  I  know.  The 
Mersey  Docks  and  Harbour  Board  have 

got  an  estate,  which  consists  partly  of  a 
ock  which  they  are  under  an  obligation 
to  keep  up,  by  which  they  actually  lose 
money,  and  which  consists  partly  of  other 
property  by  which  they  do  not  lose 
money.  If  you  are  to  take  the  whole  as 
one,  and  assume  that  there  is  a  hypothe- 
tical tenant  who  is  the  only  person  who 
can  occupy  the  whole,  and  whom,  in  pro- 
Ksw  Sbbies,  42.— Mao.  Cas, 


ceeding  to  ascertain  the  rateable  value, 
you  are  to  take  as  under  the  obligation  of 
occupying  the  whole  as  one,  that  is,  the 
dock  as  well  as  the  adjuncts,  then  if 
you  could  get  no  rent  at  all  from  him, 
there  would  be  no  rate.  But  here  the 
Act  of  Parliament  does  not  say  that  the 
warehouses  and  docks  are  all  to  be  occu- 
pied together.  The  words  of  the  Act  do 
not  put  it  in  that  way  at  all,  and  the  na- 
ture of  the  thing  does  not  do  so,  because 
it  is  quite  obvious  to  any  one  who  con- 
siders it  for  a  moment  that  a  warehouse 
may  be,  and  in  fact  in  many  cases  is,  let  to 
the  tenant  who  occupies  it,  wholly  irrespec- 
tive of  keeping  up  the  docks  at  all.  I  observe 
that  this  is  stated  in  the  eighth  paragraph 
of  the  Case,  and  it  is  admitted  for  the  pur- 
pose of  this  Case,  but  not  further  or  other- 
wise, that  the  premises  respectively  com- 
prised in  the  first  eight  items  of  the  rate 
are  respectively  capable  of  separate  bene- 
ficial occupation,  apart  from  the  proxi- 
mity to  and  conjunction  with  the  docks 
and  other  premises  occupied  in  the  ninth 
item  of  the  rate,  and  would  be  so  capable 
if  the  docks  and  other  premises  comprised 
in  the  ninth  item  were  not  in  existence. 
Looking  at  it  in  that  way,  how  can  we 
possibly  say  that  the  hypothetical  tenant, 
with  reference  to  whose  occupation  the 
rate  is  to  be  fixed,  must  be  assumed 
to  be  the  hypothetical  tenant  not  merely 
of  the  eight  items  which  the  Case  has 
found  are  capable  of  beneficial  occupa- 
tion, quite  apart  from  the  docks,  even  if 
the  docks  were  not  in  existence,  but  also 
to  take  upon  himself  the  burthen  of  using 
the  docks  ?  It  seems  to  me,  when.you  look 
at  the  statement  in  the  eighth  paragraph 
of  the  Case,  that  that  is  out  of  the  ques- 
tion. You  cannot  say  so  at  all.  It  follows 
from  that  that  the  first  question  ought  to 
be  answered  in  favour  of  the  respondents. 
If  they  are  rateable,  then  arises  the 
second  question,  whether  the  property  is 
to  be  taken  as  enhanced  in  value  in  con- 
nection with  the  docks  ?  It  seems  to 
me  that  it  must  be  so.  If  you  were 
going  to  take  the  case  of  a  warehouse, 
supposing  the  docks  to  be  let  to  the 
highest  bidder,  the  person  who  offered 
the  highest  rent  would  take  into  account 
the  proximity  of  the  warehouses  to  the 
docks,  and  would  not  ask  how  the  docks 
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were  to  be  managed,  or  whether  the  rates 
to  be  paid  were  more  than  the  rent  of 
the  docks  or  less.  He  would  not  enquire 
into  that  at  all.  He  would  say,  "  I  agree 
to  give  such  a  rent  for  the  warehouse, 
because  it  is  close  to  the  docks,  and  I 
expect  to  make  a  trade  from  it."  In  the 
same  way,  if  he  were  the  owner  of  a 
public-house  adjoining  a  large  ^Eictory, 
which  employed  a  great  number  of  hands, 
from  whom  he  expected  to  get  a  great 
custom ;  in  that  case  he  would  not  en- 
quire whether  the  £Ehctory  was  worked 
at  a  profit  or  a  loss,  for  as  long  as  the 
factory  was  worked,  the  public-house 
would  be  of  yalue,  owing  to  the  custom 
of  the  public  who  worked  at  the  fectory. 
So  with  regard  to  a  shop  in  a  public 
thoroughfare,  he  would  never  enquire 
what  it  cost  to  keep  up  the  road.  A 
higher  rate  is  paid  for  a  shop  if  it  is  in 
a  good  street,  as  it  is  enhanced  in  yalne 
&om  that  circumstance ;  but  if  by  anv 
chance  that  state  of  things  were  chaoigea, 
the  value  of  the  shop  would  be  lessened. 
So  here,  I  think,  the  value  of  the  ware- 
houses is  to  be  taken  according  to  what  a 
tenant  would  give  for  them  if  they  be- 
longed to  the  owners  of  the  docks,  and 
if  Sie  docks,  de  facto^  were  kept  up, 
and  he  would  not  enquire  whether  the 
docks  were  a  damnosa  hereditas.  With 
regard  to  the  interest  of  the  Mer- 
sey  Docks  and  Harbour  Board,  it  is 
enough  to  say  that  the  thing  is  enhanced 
to  that  extent.  Therefore,  my  opinion  is, 
that  both  questions  ought  to  be  answered 
in  favour  of  the  respondents. 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  can  find  no  authority  to  shew  that  pro- 
perty of  this  kind  is  not  rateable  in  the 
way  which  the  overseers  propose  to  rate 
it,  because  the  Mersey  Docks  and  Har- 
bour Board  choose  to  carry  on  a  losing 
concern.  This  is  a  losing  concern  in  the 
hands  of  the  present  occupiers,  but  they 
choose,  for  some  purpose  or  other,  to 
carry  it  on.  This  may  be  so ;  but  I  do 
not  understand  that  that  portion  of  the 
property  which  would  let  to  a  tenant 
within  the  meaning  of  the  Parochial 
Assessment  Act  is  not  rateable.  The 
question  is,  what  would  a  tenant  give  for 
these  warehouses  by  the  year,  making 
the    usual  deductions?    The  Case  dis- 


tinctly finds  that  such  a  tenant  oould  be 
found,  and  that  there  would  be  a  rate- 
able value  for  these  warehouses,  and 
other  matters  comprised  in  Nos.  1  to  8  in 
this  list.  Therefore,  it  seems  to  me,  that 
upon  that  ground  they  are  rateable.  The 
fact  that  they  bebng  to  a  concern  as  a 
whole,  which  is  carried  on  by  a  dock 
company  at  a  loss,  is  no  answer  to  the 
question  as  to  their  rateability.  Then» 
with  reference  to  the  other  point,  whe- 
ther they  are  to  be  taken  at  the  en- 
hanced value,  I  cannot  conceive  how 
there  can  be  any  doubt  upon  that  sub- 
ject. That  is  involved  in  the  first  ques- 
tion. It  seems  to  me  that  both  points 
come  in  the  long  run  to  the  same  thing. 
The  moment  you  decide  that  they  are 
separate,  you  must  take  them  as  they 
are  let  from  vear  to  year.  You  cannot 
take  into  consideration,  in  order  to  get  at 
the  rate  of  something  else,  the  fact  that 
they  choose  to  keep  up  these  docks  at  a 
loss.  As  long  as  they  choose  to  keep 
up  the  docks  at  a  loss,  they  must  be  rated 
at  their  value.  Either  they  are  let  with 
the  docks  or  not.  For  these  reasons  I 
think  that  judgment  must  be  given  for 
the  respondents. 

Abchibald,  J.  —  I  am  of  the  same 
opinion.  It  appears  by  the  Case  that  all 
the  separate  properties  are  by  the  efiect 
of  the  Act  of  Parliament  under  one  man- 
agement. But  I  think  there  is  but  little 
difference  between  the  case  where  that  is 
brought  about  by  an  Act  of  Parliament 
and  a  case  in  which  a  person  chooses  to 
carry  on  a  concern  of  this  kind,  which,* 
on  the  whole,  may  be  a  losing  concern, 
provided  there  are  portions  of  it  which, 
although  they  may  be  adjuncts  to  the 
whole  property,  yet  are  capable  of  being 
beneficially  occupied  by  separate  tenants. 
There  may  be  cases  in  which  the  whole 
property  may  be  so  bound  together  as  to 
render  it  impossible  that  one  part  can  be 
let  without  the  other,  or  that  there  can 
be  separate  lettings.  There  may  be  other 
conceivable  cases  in  which  the  adjuncts 
of  the  property  are  not  liable  in  any  way, 
and  therefore  if  one  property  is  not  rate- 
able, you  could  not  rate  the  other.  Here 
the  fact  is  expressly  found  in  the  eighth 
paragraph  of  the  Case,  that  these  par- 
ticular properties  fure  capable  of  a  sepanttQ 
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beneficial  oecapation  apart  from  their 
proximity  to  or  commnnicatioii  with  the 
docks.  1  think  that  that  takes  it  entirely 
out  of  the  position  of  being  so  connected 
that  you  must  take  the  whole  together. 
I  think,  therefore,  applying  the  principle 
of  the  Parochial  A^essment  Act,  that 
each  of  these  items  may  have  a  separate 
tenant  found  for  them,  and  that  they  are 
rateable  in  the  manner  proposed.  Then, 
as  to  the  extent  to  which  they  are  rate- 
able, which  is  the  second  question,  I  also 
agree  that  they  must  be  rated  at  the 
enhanced  value,  in  consequence  of  their 
proximity  to  the  docks.  Upon  these 
grounds,  therefore,  I  think  that  the  judg- 
ment  should  be  for  the  respondents. 

Judgment  for  respondertis. 

Attorneys — ^Venn  &  Son,  agents  for  A.  T.  Sqoarey, 
lireipool,  for  appellants ;  Chesteri  Urquhart, 
Boshoj  Sc  Mayhew,  agents  for  J.  Townsend, 
Birkexmead,  for  respondents. 


pN  THE  COUKT  OF  QUEEN*S  BENCH.] 
1873.   1    E0BBBT8    (ajppdUmi)  v.  HUM- 
May  28.  J  phbbts  (respondent) . 

AJeTumse-^Sale  of  Intoxicating  Liquors 
on  Sunday — Bona  fide  Traveller — Onus  of 
Proof— Licensing  Act,  1872  (35  ^  36  Vict. 
c.  94),  SB.  24, 51. 

By  "  The  Licensing  Act,  1872,"  35^  86 
Vict»  c,  94.  s,  24,  "  any  person  who  sells  or 
exposes  for  sale,  or  opens  or  keeps  open 
premises  for  the  sale  of,  intoxicating  liquors 
during  ^  time  that  such  premises  are 
directed  to  he  closed  in  pursuance  of  this 
section,*'  shall  be'  liable  to  (a  prescribed 
penalty)  ;  and  by  the  same  section,  "  no7ie 
of  the  provisions  contained  in  the  section 
shaU  preclude  a  person  licensed  to  sell  any 
intoxicaUng  liquor  to  be  consumed  on  ihe 
premises  from  selling  such  liquor  to  bona 
"fide  travellers,  or  to  persons  lodging  in  his 
house.*'  By  section  51,  sub-section  4,  "  any 
exception,  exemption,  proviso,  excuse  or 
quaiyication,  whether  it  does  or  does  not 
accompany  the  description  of  the  offence  in 
this  Act^  may  be  pi'oved  by  the  defendant, 
hut  need  not  be  specified  or  negatived  in  the 


information,  and  if  so  specified  or  negaiived, 
no  proof  in  relalion  to  the  matters  so  specie 
fied  or  negatived  shall  be  required  on  the 
part  of  the  informant  or  complainant." 

At  tlie  hearing  of  an  information  against 
the  appellant  (who  had  the  usual  license  to 
sell  liquor  to  be  consumed  on  the  premises), 
for  Jceeping  his  premises  open  in  prohibited 
hours  on  Sunday^  it  was  proved  that  nine* 
teen  workmen  were  found  drinking,  and 
some  of  them  smoking,  there  at  the  time 
in  question,  and  that  all  except  one  came 
from  central  parts  of  the  town  of  Bir* 
mingham,  al  distances  varying  from  a 
mile  and  three-quarters  to  two  miles  from 
the  premises,  which  were  only  400  yards 
distant  by  road  from  Birmingham.  There 
was  no  evidence  that  they  had  travelled 
or  were  about  to  travel.  On  the  part 
of  the  appellant  it  was  proved  that  a/n  atten* 
dant  was  placed  near  the  premises  for  the 
purpose  of  preventing  the  entrance  of  any 
except  bona  fide  travellers  ;  that  no  one  was 
admitted  who  did  not  state  that  he  had  come 
more  than  three  miles.  The  appella/nt  also 
proved  that  notices  were  posted  on  his 
premises  stating  that  none  but  travellers 
could  be  admitted,  and  that  during  the 
hours  in  question  no  persons  were  admitted 
who  did  not  represent  themselves  to  be  bona 
fide  travellers. 

The  justices  foimd  that  the  men  found  on 
the  premises  were  not  all  bona  fide  travellers, 
and,  also,  that  inasmuch  as  upon  mis^ 
representations  inade  by  the  persons  wlw 
were  not  bona  fide  travellers,  intoxicating 
liquors  had  been  obtained  by  them,  sufficient 
diligence  had  not  been  used.  That  it  was  for 
the  appellant  to  bring  himself  within  tlie  ex* 
ception  as  to  bona  fide  travellers  a/nd  that  he 
had  failed  to  do  so.  They  accordingly  con^ 
victed  him  in  a  penalty  of  61. : — 

Held,  that  the  justices  were  right  in  hold* 
ing  that  under  the  Act  tlie  burden  lay  upon 
the  appellant  of  shewing  that  the  sale  of 
liquor  was  within  the  exception  in  section  24 ; 
but  upon  the  point  taken  that  the  honest  belief 
of  the  appellant  that  the  men  were  bona  fide 
travellers  brought  him  within  the  exception^ 
the  case  must  be  remitted  to  the  justices  to 
find  as  a  fact  whether  the  appellant  bona 
fide  thought  that  the  persons  admitted  by 
him  were  travellers  within  the  meaning  of 
the  Act, — QuAiN,  J.,  inclining  to  the  (pinion 
that  such  a  bona  fide  belief  would  bring  tho 


Digitized  by 


Google 


148 


CASES  CONNECTED  WITH 


[N.S. 


appellant  williin  the  exception;  Black- 
BUKN,  J.,  aiid  Archibald,  JT,  to  the  opinion 
that  the  appellant  must  prove  thai  the  pev' 
sons  admixtted  tcere  actttally  bona  fide  tra- 
vellers. 

At  a  Petty  Sessions  for  the  Northfleet 
Division  of  Worcester  the  appellant, 
Morris  Roberts,  appeared  in  answer  to 
an  information  nnder  85  &  86  Yict. 
c.  94  (1),  charging  that  he  being  licensed 
to  sell  intoxicating  liquors  by  retail  to  be 
oonsomed  on  the  premises,  did  on  Sunday, 
the  1st  of  September,  1872,  open  his  house 
and  premises  for  the  sale  of  intoxicating 
liquors  during  the  time  such  premises  are 
directed  to  be  closed,  that  is  to  say,  at 
the  hour  of  ten  minutes  past  eleven  o'clock 
in  the  forenoon,  otherwise  than  for  a  bona 
fide  traveller  or  to  persons  lodging  in  his 
house,  such  premises  being  situate  beyond 
the  city  of   London    and   the    liberties 

(1)  By  *'The  Licensing  Act,  1872"  (35  &  86 
Vict,  c  04),  section  24,  subject  as  hereinafter 
mentioned,  all  premises  on  which  intoxicating 
liquors  are  sold  or  exposed  for  sale  by  retail  shall 
be  closed  as  follows — 

2.  If  such  premises  are  situated  beyond  the 
eity  of  London  and  the  liberties  thereof,  and  the 
parishes  or  places  subject  to  the  jurisdiction  of 
the  Metropolitan  Board  of  Works,  or  beyond  the 
four  mile  radius  from  Charing  Cross,  on  Sunday, 
Christmas  Day  and  Good  Friday  during  the  whole 
day  before  the  hour  of  half-past  twelve  (or  if 
the  licensing  justices  direct,  one)  in  the  afternoon, 
and  between  the  hours  of  half-past  two  (or  if  one 
be  the  hour  of  opening,  then  three)  and  six  in  the 
afternoon,  and  after  the  hour  of  ten  (or  if  the 
licensing  justices  direct,  any  hour  not  earlier  than 
nine  and  not  later  than  eleven)  at  night  Any 
person  who  sells  or  exposes  for  sale,  or  opens  or 
keeps  open  any  premises  for  the  sale  of  intoxi- 
cating liquors  during  the  time  that  such  premises 
are  directed  to  be  dosed  by  or  in  pursuance  of  this 
section,  or  during  such  time  as  aforesaid,  allows 
any  intoxicating  liquors  to  be  consumed  on  such 
premises,  shall  for  the  first  offence  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  for  any  sub- 
sequent offence,  to  a  penalty  not  exceeding  twenty 
pounds.  "None  of  the  provisions  contained  in 
this  section  shall  preclude  a  person  licensed  to  sell 
any  intoxicating  liquor  to  be  consumed  on  the  pre- 
mises from  selling  such  liquor  to  bona  fide  travel- 
lers or  to  persons  lodging  in  his  house." 


thereof,  and  the  parishes  and  places  sub- 
ject to  the  jurisdiction  of  the  Metropolitan 
jBoard  of  Works,  and  beyond  the  four 
mile  radius  of  Charing  Cross. 

Upon  the  hearing  of  tiie  information  it 
was  proved  bv  R.  Humphreys,  superin- 
tendent of  pohce,  that  at  ten  minutes  past 
eleven  o'clock  on  the  forenoon  of  the  day 
named  he  visited  the  appellant's  premises 
known  as  the  Sherborne  Hotel  and  St 
Helena  Gardens,  situate  in  the  Sherborne 
Road,  Balsall  Heath,  Worcester,  about 
200  yards  outside  the  boundary  of  Bir- 
mingham, in  a  direct  line,  and  within  a 
distance  of  400  yards  by  road ;  that  he 
found  there  nineteen  persons  having  the 
appearance  of  and  being  in  his  judgment 
and  opinion  Birminglmm  artisans,  and 
some  were  in  their  working  clothes. 
They  were  orderly  and  sober,  dispersed 
about  the  house  and  gardens ;  some  were 
seated.  They  were  drinking,  for  the  most 
part,  ale,  and  some  were  smokine.  The 
manager  of  the  appellant's  establishment 
informed  him  that  none  but  bona  fide 
travellers  were  admitted,  and  that  everj 
precaution  was  taken  to  prevent  the  ad- 
mission of  persons  who  were  not  botM 
fide  travellers.  Humphreys  asked  the 
men  their  names  and  addresses.  They 
without  hesitation  and  with  one  exception 
(a  man  who  had  come  from  Oldbury, 
seven  miles  distant)  stated  in  the.  pre- 
sence of  the  manager  that  they  came 
from  central  parts  of  the  town  of  Bir- 
mingham, at  distances  varying  from  a 
mile  and  three-quarters  to  two  miles  and 
a  half,  which  Humphreys  subsequently 
upon  enquiry  found  to  be  correct.  It 
did  not  appear  whether  they  had  travelled 
or  were  about  to  travel  any  further,  nor 
did  any  of  them  make  assertion  to  that 
effect. 

For  the  appellant  a  witness  was  called 
who  deposed  that  he  was  employed  by  the 
appellant,  and  was  placed  at  the  entrance 
to  the  premises  expressly  for  the  purpose 
of  preventing,  as  far  as  possible,  admission 
to  the  appellant's  premises  during  pro« 
hibited  hours  of  any  other  than  bona  fide 
travellers,  and,  acting  on  the  appellant's 
orders,  he  questioned  all  persons  applying 
for  admission  as  to  whence  and  ;the  dis- 
tance they  had  come.  That  four  of  them 
told  him  they  had  come  from  Leicester  on 
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the  night  previous,  and  bad  come  that 
momii^  from  Aston,  three  miles  oflf; 
others  from  Walsall,  one  from  Oldbury, 
and  some  from  the  farther  side  of  the 
town  of  Birmingham,  and  no  one  was 
admitted  who  did  not  state  that  he  had 
come  more  than  three  miles,  and  any  one 
,who  had  given  such  answers  as  were 
given  to  Humphreys  would  have  been 
refused  admittance.  And  that  admittance 
was  refused  to  all  those  whose  answers  to 
his  enquiries  were  unsatis&ctory.  It  ap- 
peared that  two  notices  in  large  type 
were  posted,  one  at  the  entrance  and  the 
other  in  a  conspicuous  place  within  the 
premises,  to  the  effect  that  none  but  tra- 
vellers were  admitted.  The  appellant's 
manager  gave  similar. evidence,  and  de- 
posed that  he  in  his  turn  questioned  the 
persons  applying  for  refreshment,  and  did 
not  supply  them  unless  their  answers 
were  satisfactory. 

Upon  this  evidence  the  appellant's 
counsel  contended,  on  the  authority  of 
Taylor  v.  Humphries  (2),  Feache  v.  GoU 
man  (3),  Peplow  v.  Bichardson  (4), 
Davis  V.  Scrace  (5),  Morgcm  v.  Hedger 
(6),  and  Gapley  v.  Burton  (7),  that  the 
onus  of  proof  that  the  persons  were  not 
bona  fide  travellers  rested  upon  the  com- 
plainant; that  the  distances  which  the 
persons  had  come  constituted  them  bona 
fide  .travellers ;  that  the  appellant  had 
used  due  diligence  and  exercised  every 
reasonable  precaution  to  prevent  an  in- 
fraction of  the  law,  and  that  was  all  that 
could  be  required  of  him  ;  and  that  it  was 
impossible  Airther  to  test  the  truth  or 
&lsehood  of  the  representations  which 
the  men  had  made. 

The  justices  were  of  opinion,  first,  that 
the  persons  found  on  the  premises  were 
not  all  bona  fide  travellers.  Secondly, 
that  inasmuch  as  upon  certain  misrepre- 
sentations made  by  persons  who  were  not 
bona  fide  travellers  intoxicating  liquors 

(2)  17  Com.  B.  Eep.  N.S.  687;  8.  c.  84  Law  J. 
K<^(n^.)  M.C.  1. 

(3)  86  Law  J.  Bep.  (n.8.)  M.C.  118 ;  s.  c.  Law 
Bep.  1  G.P.  824. 

(4)  38  J.P.  407. 

(6)  33  J.P.  489 ;  8.  c.  38  Law  J.  Eep.  (n.s.) 
M.C  79  * 

(6)  36  J J».  280 ;  s.  c.  40  Law  J.  Eep.  (n.s.) 
M.C.  13. 

(7)  39  Law  J.  Bep.  (k.8.)  M,a  141. 


had'  been  obtained  by  them,  sufficient 
diligence  had  not  been  used.  That  the 
cases  cited  were  not  applicable  to  the 
present  case,  as  although  it  had  been 
ruled  before  the  Licensing  Act,  1872,  that 
the  onvs  of  proving  that  the  persons 
found  on  the  premises  were  not  with- 
in the  exception,  rested  on  the  com- 
plainant, that  Act  had,  by  the  4th  para- 
graph of  the  51st  section,  materially 
altered  the  law  in  that  respect.  It  enacts 
that  "  any  exception,  exemption,  proviso, 
excuse  or  qualification,  whether  it  does 
or  does  not  accompany  the  description  of 
the  offence  in  the  Act,  may  be  proved 
by  the  defendant,  but  need  not  be  speci- 
fied or  negatived  in  the  information,  but 
if  so  specified  or  negatived  no  proof  in 
relation  to  the  matters  so  specified  or 
negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant,  and  in  all 
cases  of  summary  proceedings  under  this 
Act  the  defendsmt  and  his  wife  shall  be 
competent  to  give  evidence.  *'  In  the 
present  case  the  exception  was  in  favour 
o£  bona  fide  travellers  ;  it  was  specified  in 
the  information ;  it  was  not  required  to 
be  negatived  on  the  part  of  the  informer. 
The  defendant  was  at  liberty  to  prove  it 
if  he  could,  but  in  the  opinion  of  the 
justices  he  had  failed  to  do  so.  They 
therefore  convicted  him  in  the  penalty  of 
5^.  and  costs. 

Poland,  for  the  appellant. — The  offence 
with  which  the  appellant  is  charged  is 
created  by  the  new  Licensing  Act,  35  & 
86  Vict.  c.  94.  s.  24.  This  offence  is  sub- 
stantially the  same  as  that  under  the  old 
Act. 

[QuAiN,  J. — There  appear  to  be  two 
questions  in  the  case,  first,  were  the  men 
upon  the  premises  bona  fide  travellers  ? 
second,  was  the  offence  committed  with  a 
guilty  knowledge  ?] 

The  cases  which  decided  that  it  was 
for  the  informant  to  shew  that  the 
landlord  knowingly  admitted  persons 
who  were  not  bona  fide  travellers,  are 
strict  law.  The  men  appear  to  have 
assured  the  defendant's  manager  that 
they  came  from  a  considerable  distance, 
and  if  their  storv  had  been  true  the  de- 
fendant would  have  been  liable  to  an 
indictment  if  be  had  refused  to  entertain 
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them — The  King  v.  Ivena  (8).  He  re- 
ferred to  the  decisions  cited  in  the  Case 
and  to  the  Act  11  &  12  Vict.  c.  49. 

WtUis,  for  the  respondent. — ^In  an  in- 
formation upon  the  Licensing  Act,  1872, 
the  bona  fide  belief  of  the  defendant  that 
he  is  not  committing  any  breach  of  the 
law  does  not  prevent  him  from  being  con- 
victed. A  gniltjr  knowledge  is  no  part  of 
the  offence ;  it  is  analogo\LS  to  a  trespass. 
It  was  the  object  of  the  legislature  to 
avoid  any  enqninr  as  to  what  the  land- 
lord believed, -and  to  require  him  to  shew 
that  the  persons  admitted  on  his  premises 
daring  the  prohibited  hours  were  actual 
bona  fide  travellers.  He  cited  Morden  v. 
Porter  (9)  and  Hudson  v.  McEea  (10). 

Poland  in  reply. 

Blackburn,  J. — I  am  of  opinion  that 
the  case  must  be  sent  back  to  the  justices. 
The  Act  11  &  12  Vict.  c.  ,49  made  it  an 
offence  to  sell  intoxicating  liquors  during 
certain  prohibited  hours  except  to  bona 
fide  travellers ;  and  in  several  cases  which 
arose  upon  the  construction  of  that  Act  it 
was  decided  that,  notwithstanding  the 
provisions  in  Jervis's  Act,  s.  14,  it  was 
necessary  for  the  complainant  to  shew 
aflBirmatively  that  the  house  was  not  kept 
open  for  travellers,  and  that  to  constitute 
an  offence  against  the  Act  it  must  be 
shewn  that  the  landlord  knowingly  kept 
his  premises  open  for  persons  other  than 
bona  fide  travellers.  It  is  not  necessary 
now  to  consider  whether  these  cases  were 
rightly  decided  or  not.  There  can  be  no 
doubt  that  they  led  to  great  difficulty,  and 
it  was  with  these  cases  before  them  that 
the  legislature  proceeded  to  alter  the  law. 
By  the  new  Licensing  Act,  35  &  36  Vict.  c. 
94,  s.  24,  "  any  person  who  sells  or  exposes 
for  sale,  or  opens  or  keeps  open  premises 
for  the  sale  of  intoxicatmg  Hquors  during 
the  time  that  such  premises  are  directed 
to  be  closed  in  pursuance  of  the  section," 
shall  be  liable  to  a  penalty,  and  in  a  sub- 
sequent sentence  it  is  provided  that  "none 
of  the  provisions  contained  in  this  section 
shall  preclude  a  person  licensed  to  sell 

(8)  7  Car.  &  P.  213» 

(9)  7  Com.  B.  Kep.  K.S.  641 ;  s.  c.  29  Law  J. 
tUp.  (m.s.)  M.C  213. 

(10)  83  Law  J.  Rep.  (k.s.)  M.C.  65. 


any  intoxicating  liquors  to  be  consumed 
on  the  premises  from  selling  such  liquors 
to  bona  fide  travellers  or  to  persons  lodg- 
ing in  Ins  house,"  and  it  is  also  provid^ 
that  the  section  is  not  to  preclude  the 
sale  of  such  liquors  to  persons  arriving  at 
or  departing  from  a  railway  station  by 
railroad.  Stopping  here,  we  find  that  the 
statute  describes  the  offence,  and  states 
three  defences  or  exceptions  to  the  general 
law,  and  I  think  these  defences  must  be 
looked  at  as  if  they  were  pleas  to  a  count 
for  trespass.  With  regard  to  the  proof  of 
these  defences  section  51  seems  to  have 
materially  altered  the  old  law,  for  it 
enacts  that  "any  exception,  exemption, 
proviso,  excuse  or  qu^fication,  whether 
it  does  or  does  not  accompany  the  descrip- 
tion of  the  offence  in  this  Act,  may  be 
proved  by  the  defendant,  but  need  not  be 
specified  or  negatived  in  the  information, 
and  if  so  specified  or  negatived,  no  proof  in 
relation  to  the  matters  so  speofied  or 
negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant."  This 
alteration  seems  to  have  been  suggested 
by  the  previous  decisions  as  to  the  burden 
of  proof  being  on  the  informant,  and  I 
think  that  the  legislature  must  be  taken 
to  have  meant  that  in  future  it  should  lie 
upon  the  defendant  to  shew  that  the  per- 
sons to  whom  he  sells  liquor  during  pro- 
hibited hours  are  bona  fide  travellers. 

Then  comes  another  question  which  I 
do  not  think  was  properly  brought  before 
the  magistrates.  If  the  persons  who 
enter  the  premises  of  the  innkeeper  during 
prohibited  hours  are  bona  fide  travellers 
he  is  bound  to  supply  them  with  refresh- 
ments. If  he  believes  that  they  are  such 
travellers,  and  it  turns  out  that  they  are 
not,  ought  he  to  be  liable  to  the  penalties 
imposed  by  the  Act  ?  It  is  unnecessary 
to  sav  what  is  the  proper  oonstmotion  of 
the  Act  upon  this  point,  for  I  think  that, 
supposing  that  an  honest  belief  on  the 
paj*t  of  the  innkeeper  that  his  guests  were 
travellers  were  a  sufficient  excuse,  it  is 
quite  clear  that  the  burden  of  proof  is  on 
him,  and  I  think  that  there  ^is  strong 
evidence  that  the  defendant'  did  not 
believe  that  he  was  selling  to  bona  fide 
travellers.  My  own  opinion  inclines  to 
the  view  that  even  this  honest  belief  would 
not  excuse  the  landlord,  but  we  have  not 
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the  materialg  for  considering  the  qnestion, 
for  the  point  was  not  raised  before  the 
jostioes,  and  they  have  not  found  whether 
the  appellant  beHeyed  that  they  were 
travellers  or  not.  It  is,  therefore,  better 
that  the  case  should  go  down  again  to  the 
magistrates  to  find  as  a  &ct  whether  the 
appellant  acted  innocently  or  not.  I  take 
it  that  fresh  eyidence  can  be  received  if 
it  is  required. 

QuAiN,  J. — ^I  quite  agree  with  the  opi- 
nion of  my  brother  Bkckbum  as  to  the 
burden  of  proof  being  thrown  by  the 
new  Act  upon  the  defendant.  I  cannot 
see  that  the  question  as  to  whether  there 
was  an  honest  belief  on  his  part  that  the 
persons  whom  he  supplied  were  bona  fide 
travellers  was  present  to  the  mind  of  the 
justices,  and  for  my  own  part  I  am  dis- 
posed to  think  this  belief  is  material.  I 
think  that  the  case  ought  to  be  remitted 
to  the  justices,  with  a  direction  to  find 
whether  the  whole  proceedings  on  the  day 
in  question  were  a  mere  sham,  or  whether 
the  appellant  in  what  he  did  acted  ho^ia 
fide. 

Abchibald,  J. — I  quite  concur  in  the 
observations  of  my  brother  Blackburn,  It 
may  be  doubtful  whether  the  attention  of 
the  justices  was  called  to  the  question  of 
honest  belief  on  the  part  of  the  appellant, 
but  it  is  quite  clear  that  they  were  right 
in  holding  that  the  burden  of  proving  a 
sufficient  excuse  must  rest  upon  him. 
When  the  facts  are  found  the  question  as 
to  whether  honest  belief  is  a  sufficient 
defence  may  be  decided.  Speaking  for 
myself,  I  should  be  inclined  to  say  that 
the  only  excuse  available  for  the  landlord 
is  that  the  persons  to  whom  he  has  sold 
are  actually  bona  fide  travellers. 

Case  remitted  to  the  justices  accord^ 
ingly. 


Attomejf — Oamlen  &  Son,  agents  for  W.  Cottrell, 
Birmingfaam,  for  appellant;  Miller  &  Qane, 
agents  for  T.  H.  Gem,  Birmingham,  for  re- 
tpondent. 


[IN  THE  COUKT  OF  QUEEN'S  BENCH,] 
1873.      1  THE    QUBBN    V,    THE     HACKNBT 

June  16.  J  BOAED  op  WOBKS. 

Metropolis  Local  Ma/nagement  Act^  1855 
(18  Sf  19  Vict  c.  120),  s.  105— Jfew  Street 
— Eepairs. 

Under  the  Metropolis  Local  Management 
Act,  1855  (18  8r  19  Vict  c.  120),  s.  105, 
the  vestry  or  district  board  of  a  parish  or 
district  after  having  once  compelled  the 
owners  of  the  houses  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying 
the  pavement,  are  bound  for  the  future  to 
keep  it  in  repair,  and  this  obligation  may 
be  enforced  by  mandamus. 

The  H,  Board  of  Works,  acting  under  the 
powers  of  the  Metropolis  Local  Management 
Act,  1855  (18  ^  19  Vict.  c.  120),  s.  105, 
paved  and  flagged  a  new  street,  charging  the 
expense  on  the  adjoining  owners.  The 
Board  afterwards  neglected  to  repair  the 
road  on  the  ground  that  a  barrier  had  been 
ei'ected  upon  it  by  the  owner  of  the  soil : — 

Held,  that  the  Board,  having  exercised 
their  power  to  pave  a  new  street  at  the  ex- 
pense  of  the  adjoining  owners,  were  bound  to 
keep  it  in  repair,  and  that  the  obstruction 
by  the  owner  of  the  soil  did  not  exonerate 
them  from  the  performance  of  such  duty. 

Rule  calling  on  the  Board  of  Works  for 
the  Hackney  district  to  shew  cause  why  a 
mandamus  should  not  issue  commanding 
them  to  put  into  good  and  sufficient  re- 
pair that  portion  of  Neville  Road,  Stoke 
Newington,  Middlesex,  which  is  within 
the  jurisdiction  of  the  Board. 

It  appeared  from  the  affidavits  that  in 
January,  1872,  the  Board  paved  Neville 
Road  and  flagged  the  footway,  where  neces- 
sary, under  the  Metropolis  Management 
Act,  1855,  18  &  19  Vict.  c.  120,  s.  105  (1) 

(I)  By  18  &  19  Viet.  c.  120.  s.  106,  in  case  the 
owners  of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made  or  hereafter  to  be 
laid  out  or  made,  which  is  not  pared  to  the  satis- 
faction of  the  vestry  or  district  board  of  the  parish 
or  district  in  which  6uch  street  is  situate,  be  de- 
sirous of  having  tlie  same  pared,  as  hereinafter 
mentioned,  or  if  such  vestry  or  board  deem  it 
necessary  or  expedient  that  the  same  should  be  so 
paved,  then  in  either  of  such  cases  such  vestxy  or 


Digitized  by 


Google 


152 


CASES  CONNECTED  WITH 


[N.S. 


and  demanded,  levied,  and  were  paid  the 
amount  of  the  expenses  incorred  by  them. 
After  the  road  had  been  so  paved,  it 
was  allowed  to  get  out  of  repair,  and  the 
Board  upon  an  application  to  them  to  do 
what  was  necessary,  replied  that  they 
were  quite  willing  to  take  upon  them- 
selves the  repair  and  regulation  of  the 
road,  if  it  could  be  shewn  that'they  were 
under  any  legal  obligation,  but  that  as  a 
barrier  had  been  erected  along  the  street 
by  the  owner  of  the  soil,  they  could  not 
admit  any  liability.  It  appeared  that  this 
barrier  consisted  of  a  post  and  rail  fence 
about  three  feet  high,  and  ran  for  a  short 
distance  along  the  footpath  parallel  to 
the  road,  but  without  obstructing  the 
way. 

Mclntyre  and  A.  L,  Smith  shewed 
cause. — On  the  true  construction  of  the 
Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  s.  105,  the  vestry  or 
district  board  cannot  be  required  to 
keep  a  road  in  repair  until  it  has  been 
finally  dedicated  to  the  public  as  a  high- 
way by  the  owner  of  the  soil.  In  the 
present  case  it  appears  that  the  owner 
has  no  intention  of  making  any  such 
dedication,  but  has  actually  erected  a 
barrier  on  the  road.  There  is  therefore 
no  liability  except  that  of  the  adjoining 
owners,  who  may  be  called  upon  from  time 
to  time  to  pave  the  street.  Moreover,  the 
introductory  part  of  s.  106,  which  requires 
a  month's  notice  of  any  writ  or  process 
against  the  vestry  or  district  board,  mu^t 
be  taken  to  apply  to  the  present  pro- 
ceedings, and  no  such  notice  is  proved. 
And  farther,  the  proper  remedy  against 
the  defendants  (if  any)  is  by  indictment. 

A.  Wills  and  O.  Broxmie,  in  support  of 
the  rule. — The  obligation  imposed  by  the 

board  shall  well  and  sufficiently  pave  the  same, 
either  throughout  the  whole  breadth  of  the  car- 
riage way  and  footpath  way  thereof,  or  any  part 
of  such  breadth,  and  from  time  to  time  keep  such 
pavement  in  good  and  sufficient  repair,  and  the 
owners  of  the  houses  forming  such  street  shall  on 
demand  pay  to  such  vestry  or  board  the  amount 
of  the  estimated  expenses  of  providing  and  laying 
such  pavement,  such  amount  to  be  determined  by 
the  surveyor  for  the  time  being  of  the  restiy  or 
boazd. 


words,  *'  and  from  time  to  time  keep  such 
pavement  in  good  repair,"  is  clear  and 
explicit,  and  the  liability  of  the  owners  of 
the  houses  forming  the  street  is  confined 
to  the  cost  of  providing  and  laying  the 
pavement.  The  latter  part  of  the  section, 
charging  the  owners,  speaks  only  of  pro- 
viding and  laying  the  pavement,  and 
these  words,  taken  with  the  earlier  part 
of  the  section,  exclude  the  case  of  sub- 
sequent repairs,  the  payment  for  whieh, 
as  the  dufy  of  the  vestry  or  board  is 
unqualified,  must  come  out  of  the  general 
rates.  The  notice  required  by  s.  106  has 
no  application  to  proceedings  like  the 
present.  The  mere  fact  that  an  indict- 
ment might  be  preferred  against  tiie 
board  is  no  bar  to  a  mandamus,  which 
is  the  more  efficacious  remedy. 

Blacebubn,  J. — I  am  of  opinion  that 
this  rule  must  be  made  absolute.  The 
case  turns  upon  the  construction  of  those 
sections  of  the  Metropolis  Management 
Acts  which  relate  to  new  sia^eets.  In 
framing  s.  105  of  the  Metropolis  Manage- 
ment Act,  1855,  the  Legislature  seem  to 
have  thought  that  they  had  given  a  suf- 
ficient definition  of  what  was  a  ''new 
street,"  for  the  second  Act  (25  &  26  Viot. 
0.  102.  s.  112)  extends  the  description  to 
such  streets  as  are  defined  in  s.  250  of  the 
first  Act,  which  include  squares,  courts 
and  alleys.  This  provision  is  quite  reason- 
able, otherwise  a  landowner  might  lay  out 
a  square  and  leave  that  part  of  the  road 
which  was  not  dedicated  to  the  public  in 
a  bad  and  foundrous  condition,  so  as  to 
be  injurious  to  health  and  a  cause  of 
annoyance  to  his  neighbours.  Now  by 
s.  105  of  the  first  Act,  where  such  a  street 
is  not  properly  paved,  a  majority  of  the 
owners  of  the  houses  forming  the  street, 
may  require  the  vestry  to  pave  or  the  vestiy 
may  of  its  own  accord  pave  the  street,  and 
the  section  provides  that  they  shall  "  from 
time  to  time  keep  such  pavement  in  ^ood 
and  sufficient  repair,  and  by  s.  112  of  the 
subsequent  Act  the  word  "  pave  "  is  to 
include  the  formation  of  the  footway  or 
roadway  of  the  street.  If,  therefore,  the 
vestry  choose  to  intervene,  they  can  have 
the  street  paved  at  the  expense  of  the 
owners  of  the  houses  forming  the  street, 
and  there  is  no 'provision  for  this  pave- 
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m«[it  being  kept  in  repair  except  by  tHe 
Testry.  It  has  been  argued  that  lay- 
ing down  fresh  stone  is  not  repairing, 
bat  paying  the  road,  but  this  proposition 
is  qnite  untenable.  Then  it  was  argned 
that  8.  106  ef  the  first  Act,  which  provides 
that  no  writ  or  process  shall  be  issued 
against  the  board  for  anything  done  or 
intended  to  be  done  under  the  powers  of 
the  Act  until  after  a  month's  notice  in 
writing,  must  be  taken  to  override  the 
earlier  part  of  sec.  105,  but  I  do  not 
think  that  this  can  be  the  case.  Whether 
the  road  is  dedicated  to  the  public  or  not, 
the  vestry,  after  they  have  once  exercised 
their  powers  over  it,  are  bound  to  keep  it 
in  repair,  and  whether  the  words, "  omitted 
to  be  done,"  are  left  out  of  sec.  106 
intentionallv  or  not,  we  cannot  sav.  The 
question  what  is  to  be  done  wnere  the 
road  requires  repair,  and  yet  there  has 
not  been  a  sufficient  dedication  to  make  it 
a  hi^way,  is  not  likely  to  arise.  The 
obligation  to  provide  the  cost  of  paving, 
and  the  obligation  to  keep  the  pavement 
in  repair,  may  very  well  stand  together. 
As  far  the  omection  that  an  indictment 
might  have  been  brought  against  the 
board,  that  is,  bjr  itseli^  no  simcient  an« 
Bwer  to  the  apphcation  for  a  mandamus. 

QuAm,  J. — I  do  not  profess  to  clearly 
understand  ihe  policy  of  the  L^s^islature 
in  framing  s.  105,  for  it  appears  that  the 
owners  of  the  houses  forming  a  new  street 
are  bound  to  pave  it,  and  that  they  have 
a  corresponding  right  to  have  the  pave- 
ment kept  in  repaur  by  the  vestry,  and 
yet  it  may  be  tnat  the  public  have  no 
right  to  go  over  the  road.  I  think,  how- 
ever, that  the  words  are  too  strong  to  be 
got  over,  and  I  concur  in  the  judgment 
of  my  brother  Blackburn. 

Bule  absolute. 


AttofseyB— Hoaghtou,  for  prosecution ;  Ellis  & 
Crossfield,  for  defendants. 


Ksw  Sbbus,  42.— Mao.  Cas. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.l 

1873         fTHB     QUEEN    V.   FORDHAM    AND 

J  16     1        OTHERS  (justices    OF  HBRT- 

june      .  ^     fordshire). 

Poor  Law  Audit — Proceedings  agaUisi 
Overseer  to  recover  Sum  ceri^led  to  he  due 
— Cert^cate  of  Treasurer — Duty  of  Jus* 
tices—h  Sf  12  Vict  c.  91.  s.  9. 

jBy  11  ^  12  Vict,  c.  91.  s,  9,  in  any  pro* 
ceedings  to  he  taken  hy  an  auditor  hefore 
justices  to  recover  sums  certified  hy  him  to 
he  duSf  it  shdU  he  sufficient  for  him  topro- 
duce  a  certificate  of  his  anointment,  and  to 
state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  hook  of  ac- 
count  of  the  vmon,  and  that  the  sum  eer- 
tifled  to  he  due  had  not  heen  paid  to  the 
treasurer  within  seven  days  after  the  same 
had  heen  so  certified,  nor  unihin  three  dsar 
days  of  the  layvng  of  the  information,  of 
which  non-payment  a  certifvcite  in  writing, 
purporting  to  he  signed  hy  the  treasurer, 
sludl  he  svffixiient  proof  on  the  part  of  tlie 
auditor. 

Upon  an  application  to  justices  under 
this  section  to  issue  their  warrant  to  levy 
the  amount  dnefrom  the  assistant  overseer 
of  a  parish,  the  evidence  prescribed  hy  the 
above  section  was  adduced,  but  the  justices 
refused  to  treat  the  certificate  of  the  treasurer 
as  conclusive,  and  allowed  the  overseer  to 
prove  payments  made  hy  him  between  the 
date  of  the  certificate  of  the  auditor  and 
that  of  the  treasurer : — 

Hdd,  that  in  issuing  their  distress  war^ 
rant,  the  justices  had  not  a  mere  ministerial 
act  to  perform,  and  were  right,  as  the  section 
made  the  treasurer's  certificaie  prima  facie, 
hut  not  conclusive  evidence. 

Bole  calling  npon  justices  of  Hertford- 
shire to  shew  canse  why  they  should  not 
issue  a  distress  warrant  against  the  goods 
of  John  Cbffage,  assistant  overseer  of 
the  parishof Ashwell,  tolery  1991. 9s.  lOd,, 
the  amount  certified  to  be  due  from  him, 
hy  E.  B.  Prest,  Poor-law  auditor  of  the 
Cambridge  and  Huntingdon  poor-law 
district,  and  not  paid  to  tiie  treasurer  of 
the  guardians  of  the  union  of  Boyston. 

It  appeared  from  the  affidavit  of  W. 
Palmer,  the  attorney  for  E.  B.Prest,  poor- 
law  auditor  of  the  Cambridge  and  Hun- 
tingdon Poor  Law  District,  that  on  the 
17ui  of  January,  1873,  an  information  was 
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laid  against  John  GofTage,  of  AshweU, 
Hertford,  charging  him  wiUi  not  paying 
to  the  treasurer  of  the  guardians  of  the 
union  of  Boyston,  in  the  counties  of  Gam- 
brid^,  Hertford  and  Essex  1392.  9«.  lOd. 
certified  by  the  auditor  to  be  due,  within 
seven  days  after  the  same  had  been  cer- 
tified to  be  due,  nor  within  three  clear 
days  of  the  laying  of  the  information  con- 
trary  to  the  statute,  &c.  At  the  hearing 
of  the  information  the  attorney  for  the 
auditor  proved  under  11  &  12  Vict.  o.  91, 
s.  9   (1),  the  appointment  of  Prest  as 

(1)  By  11  &  12  Vict  c.  91.  s.  5,  after  po- 
citing  that  doubts  exist  as  to  the  powers  and 
duties  of  auditors  in  certifying  the  sums  due 
from  the  overseers  and  other  officers,  and  it  is 
desirable  to  remove  such  doubts,  it  is  enacted 
that  "where  any  overseer  or  officer  shall  be  con- 
tinuing in  office  at  the  time  when  the  accounts 
are  audited,  the  auditor  shall  certify  as  due  such 
sums  of  money  only  as  shall  be  disallowed  or  sur- 
charged by  him  on  the  accounts  so  audited,  but 
where  the  term  of  office  of  such  overseer  or  officer 
shall  have  expired  at  the  time  when  the  accounts 
are  audited,  he  shall  ascertain  the  balance  which 
he  shall  find  to  be  then  due  ob  the  accounts  so 
audited,  together  with  the  sums  if  any  which  he 
shall  have  disallowed  or  surcharged,  and  shall 
give  credit  for  all  sums  which  shall  be  proved 
before  him  to  have  been  paid  in  respect  of  such 
balance  to  the  succeeding  overseers  or  officers,  or 
otherwise  lawfully  appli^  on  behalf  of  the  parish 
or  union  interested  therein  befDre  the  date  of  his 
audit,  and  he  shall  certify,  report  and  recover  in 
the  manner  provided  by  law  the  balance  remain- 
ing due  after  such  credit  shall  have  been  given, 
and  every  certificate  made  by  any  auditor,  if  made 
according  to  the  forms  set  forth  in  the  schedule 
hereunto  annexed,  or  to  the  like  effect,  shall  be 
deemed  to  be  sufficient.    .    .     .    ." 

Bv  section  8,  *'  If  an  auditor  shall  see  cause  to 
surcharge  any  person  now  liable  by  law  to  be  sur- 
char^  by  hira,  and  to  whom  no  notice  is  now 
required  by  law  to  bo  given  with  any  sum  of 
money  in  reference  to  any  payment  considered 
by  him  to  have  been  illegally  or  improperly  made, 
he  shall,  if  the  person  be  not  present  at  such 
audit,  cause  notice  in  writing  of  nis  intention  to 
knake  such  surcharge  to  be  given,  by  post  or  other- 
wise, to  the  person  against  whom  he  shall  propose 
to  make  this  surcharge,  addressed  to  him  at  his 
last  known  place  of  abode,  and  shall  adjourn  the 
audit,  so  far  as  it  shall  relate  to  such  particular 
matter  for  a  sufficient  time  to  allow  of  such 
person  appearing  before  him,  and  shewing  cause 
against  such  surcharge,  and  at  such  time  Uie  said 
auditor  shall  hoar  the  party,  if  present,  and  deter- 
mine according  to  the  law  and  justice  of  the  case.** 

By  section  9,  "  In  any  proceedings  to  be  taken 
by  an  auditor,  or  by  his  attorney  before  justices,  to 
recover  sums  certified  by  him  to  be  due,  it  shall 
be  sufficient  for  him  to  produce  a  certificate  of  his 
appointment  under  the  seal  of  the  poor  law  corn- 


auditor  of  the  Cambridge  and  Hunting- 
don Poor  Law  District  comprising  the 
union  of  Boyston  and  the  parishes  mere* 
in,  by  production  of  a  certificate  of 
the  appointment  under  the  seal  of  the 
Poor-law  Board ;  secondly,  the  due  holding 
of  the  audit  of  the  overseers'  accounts  for 
the  parishes  connprised  in  Eoyston  union 
on  the  8th  of  January,  1878,  by  Prest ; 
thirdly,  the  entry  of  a  certificate  at  ihe 
time  of  the  audit  by  Prest  in  the  collect- 
ing and  deposit  book  of  Gbffage  (who  was 
assistant  overseer  of  the  pa^rish  of  Ash- 
well)  being  a  book  of  account  of  the 
parish,  that  139?.  9*.  lOd.  was  due  from 
Qofiage  as  such  assistant  overseer;  this 
entry  was  proved  by  the  oath  of  Presfc, 
and  by  production  of  the  book ;  fourthly, 
the  non-payment  by  Ooffage  of  139i.  9*. 
10(2.  to  the  treasurer  as  cnarged  in  the 
information,  by  production  of  a  certificate 
purporting  to  be  signed  by  the  treasurer 
of  Boyston  Union,  and  dated  January  1 7, 
1873,  that  such  sum  was  then  unpaid. 

It  was  contended  on  behalf  of  me  audi- 
tor that  the  justices  could  not  question  the 
accuracy  of  the  amount  certified  to  be  due, 
or  examine  the  accounts  of  the  overseers, 
but  that  they  were  bound  to  issue  a  dis- 
tress warrant  to  levy  the  amount,  all  the 
evidence  required  by  11  &  12  Vict.  c.  91, 
having  been  produced.  On  behalf  of 
Gofiage,  no  objection  was  taken  to  the 
evidence,  but  the  attorney  who  appeared 
for  him  insisted  on  his  right  to  attempt 
to  prove  a  set-ofi*,  and  upon  his  applica- 
tion Ooffage  was  sworn  and  deposed  that 
84Z.  18«.  Id,  had  been  paid  by  him  to  the 

missioners,  or  of  the  commissioners  aforesaid,  and 
to  state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  book  of  account  of 
the  union  or  parish  to  which  the  same  relates,  and 
that  the  sum  certified  to  be  due  had  not^  been 
paid  to  the  treasurer  of  the  guardians  of  the 
union  or  of  the  parish  as  the  case  may  require, 
within  seven  days  after  the  same  had  been  so  cer- 
tified, nor  within  three  clear  days  before  the  lay- 
ing of  the  information  of  whidh  non-payment  a 
certificate  in  writing  purporting  to  be  signed  by 
the  treasurer,  shall  be  sufficient  proof  on  the  part 
of  the  auditor,  and  if  at  the  hearing  of  such  in- 
formation it  shall  be  proved  that  the  said  sum  had 
been  paid  to  the  treasurer  subsequently  to  the 
date  of  such  Isst-mentioned  certificate,  the  costs 
incurred  by  such  auditor  shall  be  paid  by  the 
party  against  whom  the  information  shall  be 
laid  unless  he  prove  that  notice  of  such  pajrment 
had  been  given  to  the  auditor  twenty-four  hours 
at  least  prior  to  the  lajing  of  the  information," 
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treasurer,  after  the  date  to  wHcli  the 
auditor's  certificate  referred,  on  account 
of  the  sum  certified  to  be  dae,  and  that  he 
had  otherwise  accounted  for  the  remain, 
der  of  the  balance.  No  receipt  signed  by 
the  treasurer  was  produced  by  Gofiage, 
but  only  a  receipt  for  a  contribution  due 
from  the  oyerseers  of  Ashwell.  It  was 
objected  on  behalf  of  the  auditor  that 
the  receipt  was  for  a  debt  of  the  oyerseers 
for  which  Go&ge  was  not  liable,  and  that 
the  justices  could  not  enquire  into  the 
yaliditj  of  the  disallowance  as  Go&ge 
had  not  appealed  against  it,  and  that  as 
there  was  no  receipt  to  shew  that  he  had 
paid  the  842. 18^.  Id,  to  the  treasurer,  the 
justices  were  bound  to  issue  the  warrant. 
The  hearing  was  adjourned  to  enable 
Qoftage  to  appeal  to  the  Local  Goyem- 
ment  Board,  and  on  the  information 
coming  on  again  for  hearing,  Gofi&ge  ad* 
mitted  that  he  had  not  paid  the  money 
since  the  date  of  the  treasurer's  certificate. 
The  justices  refused  to  issue  their  warrant 
to  leyy  139Z.  9«.  lOd,,  but  offered  to  issue 
it  to  leyy  54Z.  Us,  9d.  This  warrant  was 
not  accepted,  and  the  present  rule  was 
obtained. 

No  counsel  appeared  to  shew  cause. 

Bromby,  in  support  of  the  rule,  con- 
tended that  upon  application  to  justices 
for  a  distress  warrant,  under  11  &  12 
Vict.  c.  91.  s.  9,  there  was  no  power  to 
question  the  treasurer's  certificate,  which 
was  the  statutoiy  eyidonce  of  the  non- 
payment of  the  amount  certified  by  the 
auditor  to  be  due — The  Queen  y.  Linford 
(2),  The  Queen  y.  FinnU  (3). 

[Blackbuen,  J. — The  justices  may  haye 
no  power  to  hear  an  appeal  against  any 
disallowance  by  the  auditor,  but  it  is  a 
different  question  whether,  after  he  has 
certified  what  is  due,  the  treasurer's  cer- 
tificate is  to  be  conclusiye  pyidenoe  that 
the  amount  certified  remains  unpaid.] 

The  justices  haye  no  right  to  consider 
anything  but  the  question  whether  the 
statutory  eyidence  is  complete. 

Pee  Cukiam  (4).— The  justices  haye 
not  merely  a  ministerial  duty  to  perform, 
but  are  bound  by  the  statute  to  ascertain 

(S)  7  E.  &  B.  950. 
(8)  28  Lftw  J.  Rep.  (n.s.)  M.C.  201. 
^'    ""bum,  J.,  and  Quain,  J. 


before  they  issue  their  distress  warrant 
whether  the  amount  certified  by  the  au- 
ditor to  be  due  remains  unpaid.  The 
statutory  eyidence,  in  the  absence  of  re- 
butting testimony,  is  sufficient  to  shew 
this  nbn-payment,  but  it  is  quite  clear 
that  the  legislature  neyer  intended  to 
make  the  treasurer's  statement  conclu- 
siye. There  is  no  analogy  between  a 
disallowance  by  the  auditor,  and  a  certi- 
ficate at  a  later  date  by  the  treasurer. 
The  rule  must  be  discharged. 

BHile  discharged. 

Attorneys — Sharpe,  Parkers  &  Oo.,  agents  for 
Barlow  ^  Co.,  Cambridge,  for  plainti£ 

[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1873.    1        THE  QUEEN  V.  CURZON  AND 

June  2.  /  OTHERS. 

Beerhouse  having  License  on  May  1, 
1869— TTmw  and  Beerhouse  Act,  1869  (32 
^  83  Vict.  c.  27),  s.  19. 

By  the  Wine  and  Beerhouse  Act,  1869 
(32  ^  33  Vict  c.  27),  s.  19,  where,  on 
tjie  first  of  May,  1869,  a  license  is  in  force 
toith  respect  to  any  house  for  the  sale  ofheer 
to  be  consumed  on  the  premises,  it  shall  not 
he  lawful  to  refuse  an  application  for  a  cer^ 
tificate  in  respect  of  such  hotise,  except  on  one 
or  more  of  the  grounds  specified  in  section  8. 

By  the  Intoxicating  Idquors  (License 
ing  8uspensio7i  Act)  Act,  1871,  34  ^  85 
Vict,  c,  88.  s,  8,  it  was  declared  that, 
where  a  license  had  hy  forfeiture  or  lapse  of 
time  ceased  to  he  in  force,  the  justices  might 
in  their  discretion  refuse  a  certificate  upon 
any  ground  on  which  they  might  refuse  a  cer- 
tificate with  respect  to  any  house  as  to  which 
a  license  was  not  in  force  on  the  first  of 
May,  1869. 

By  the  Licensing  Act,  1872,  35  ^  36 
Vict,  c,  94.  s,  75,  the  Act  oflS7l  is  repealed, 
and  section  19  of  the  Act  of  1869  is  made 
perpetual : — 

Held,  that,  notwithstanding  the  repeal  of 
34  ^  85  Vict,  c,  88.  s,  3,  the  justices  had 
a  discretion  to  refuse  a  certificate  in  the  case 
of  a  house  licensed  on  the  first  of  May,  1869, 
where  the  license  had  lapsed  htfore  appli' 
cation  was  made  for  renewal. 

This  was  a  rule  calling  on  justices  of 
the  county  of  Middlesex  to  shew  cause 
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why  a  mandamns  should  not  issne  direct- 
ing them  to  grant,  or  to  renew,  to  Isaac 
Coney  a  license  to  sell  beer  by  retail,  to 
be  consumed  on  the  premises. 

It  i^peared  from  the  affidavits  that 
Isaac  Conej  was  lessee  of  a  house,  and 
had  a  license  to  sell  beer  on  the  premises, 
which  continued  in  fovce  until  October, 
1869 ;  and  that  until  the  passing  of  the 
Beer-house  Act,  32  &  33  Vict.  c.  27  (1) 
(July  12, 1869),  he  was  entitled,  under 
11  Geo.  4.  &  1  Will.  4.  o.  64.  s.  2,  and 

(1)  By  the  Wine  and  Beerhouse  Act,  1869  (32 
&  33  Vict,  c  27.  B.  19),  "Where  on  the  Istof 
May,  1869,  a  license  under  any  of  the  said  recited 
Acts  is  in  force  with  respect  to  any  house  or  shop 
for  the  sale  by  retail  therein  of  beer,  cider  or 
wine,  to  be  consumed  on  the  premises,  it  shall  not 
be  law^  for  the  justices  to  refuse  an  application 
for  a  certificate  for  the  sale  of  beer,  cider  or  wine, 
to  be  consumed  on  the  premises,  in  respect  of  such 
house  or  shop,  except  upon  one  or  more  of  the 
grounds  upon  which  an  application  for  a  certificate 
under  this  Act  in  respect  of  a  license  for  the  sale 
of  beer,  cider  or  wine,  not  to  be  consumed  on  the 
premises,  may  be  refused  in  accordance  with  this 
Act." 

By  the  Wine  and  Beerhouse  Act  Amendment 
Act,  1870  (33  &  34  Vict,  c  29),  s.  7,  the  above  sec- 
tion 19  if  to  extend  to  licenses  fpnuited  by  way  of 
renewal  from  time  to  time,  of  hcenses  in  force  on 
the  1st  of  May.  1869,  whether  such  licenses  con- 
tinue to  be  heul  by  the  same  person  or  may  have 
been  or  may  be  transferred  to  any  other  person. 

By  the  Intoxicating  Liquors  (Licenses  Suspen- 
sion) Act,  1871  (34  &  36  Vict  c.  88),  s.  3, "  Where- 
as, under  the  Wine  and  Beerhouse  Act,  1869,  and 
the  Wine  and  Beerhouse  Act  Ajnondment  Act, 
1870,  justices  are  prohibited  in  the  case  of  any 
house  or  shop  with  respect  to  which  a  license  for 
the  sale  by  retail  therein  of  beer,  cider  or  wine, 
was  in  force  on  the  1st  day  of  May,  1869,  from 
refusing  an  application  for  a  certificate  in  respect 
of  such  house,  except  upon  the  grounds  therein 
mentioned,  and  doubts  have  arisen  whether  such 
prohibition  extends  to  the  case  of  an  application 
for  a  certificate  with  respect  to  any  such  house  or 
shop,  if  the  license  whjch  was  in  force  on  the  1st 
of  May,  1869,  or  any  certificate  since  granted  in 
respect  of  the  said  house  or  shop^  has,  by  forfei- 
ture, lapse  of  time  or  otherwise,  ceased  to  be  in 
force ;  and  it  is  expedient  to  remove  such  doubts : 
it  is  Uierefore  hereby  declared,  that  in  the  case  of 
any  such  application  the  justices  may,  in  their 
discretion,  refuse  the  application  upon  any  ground 
upon  which  thej[  might  refuse  the  application,  if 
made,  for  a  certificate  with  respect  to  any  house 
or  shop  with  respect  to  which  a  license  was  not  in 
force  on  the  1st  day  of  May,  1869." 

By  Uie  Licensing  Act,  1872  (35  &  36  Vict 
C  94),  ■•  75.  sch.  2,  the  Act  of  1871  is  repealed, 
and  the  above  sections  of  the  Acts  of^X869  and 
1870  made  peipetaal. 


the  several  Acts  amending  it,  to  renew 
his  license,  as  of  right,  on  paying  the  pro- 
per excise  duties  in  October  of  each  year. 

He  did  not  apply  for  a  renewal  of  his 
license,  bat  in  March,  1872,  applied  for  a 
certificate  under  the  new  Act,  but  the 
Intoxicating  Liquors  (Licenses  Suspen- 
sion) A.ct,  1871  (34  4  35  Vict.  c.  88),  had 
passed  in  the  meantime,  and  by  that  Act, 
which  was  to  continue  in  force  only  until 
the  Ist  of  September,  1872,  a  discre- 
tion was  given  (by  section  3)  to  the  jus- 
tices to  grant  or  refuse  a  renewal  of 
licenses  in  force  on  the  1st  of  May,  1869, 
and  his  application  was  refused  by  the 
justices  in  the  exercise  of  such  discretion. 

By  the  Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  the  Intoxicating  Liquors 
(Licenses  Suspension)  Act  was  repealed, 
and  the  Beerhouse  Act,  1869,  made  per- 
petual, and  believing  that  by  such  repeal 
the  discretion  of  the  justices  to  grant  or 
refuse  a  certificate  or  license  was  taken 
awa^,  and  his  absolute  right  to  such 
certificate  or  license  revived.  Coney  ap- 
plied to  the  justices  at  the  adjourned 
general  annual  licensing  meeting  on 
the  25th  of  March,  1873,  for  a  rene¥ral  or 
grant  of  a  certificate  or  license  as  of  right, 
but  the  lustioes  refused  on  the  ground 
that  the  license  having  dropped  they  had 
a  discretion  to  grant  or  refuse  the  certifi- 
cate. 

Bosanquet  shewed  cause,  and  cited  JJar- 
greavea  v.  Dawson  (2). 

Fidd  and  Bealey  supported  the  rule. 

Blackburn,  J. — The  case  of  Hor- 
wreavea  v.  Dmoson  (2)  is  exactly  in  point. 
There  the  Court,  consisting  of  Cockbum, 
C.J.,  Mellor,  J.,  and  Lush,  J.,  held 
that  the  justices  had  a  right  to  exercise 
their  discretion  where  the  license  had 
been  forfeited  for  misconduct,  as  at  the 
time  there  was  no  existing  license.  I 
think  that  case  is  quite  right,  and  if  sec- 
tion 19  of  the  Act  of  1869  stood  alone, 
without  the  declaratory  inteipretation  of 
section  3  of  the  Act  of  1871,  it  should, 
although  rather  ungrammatically  worded, 
be  taken  to  mean,  "Where  a  license 
which  was  then  in  force  is  attU  in  force, 
then,"  &c.  This  being  so,  the  rep^  of 
the  declaratory  section,  3,  is  immaterial, 
(2)  24  Jaw  Times  N.S.  4^8, 
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and  ibe  jnstioes  liere  had  power  to  exer- 
cise an  unlimited  discretion,  and  refase 
this  application  for  a  certificate  nnon 
other  grounds  than  those  mentioned  in 
the  Act  <^  1869.  The  applicant  was  in 
the  same  position  as  if  he  were  asking  for 
a  new  license.  The  role,  therefore,  will 
he  dischaiged. 
QuAnr,  J.|  and  Asghibau),  J.,  concurred. 
Eule  disoharged. 


AttorneyB^Htinter,  Gwatkin  &  Co.,  for  appli- 
cant ;  Allen  &  Son,  for  Justices. 


[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 
J  16      I         '^^^  QUBEN  V.  PAWLETT.    * 

QiMrter    Sessums — Bule  of  Practice — 
Entry  of  Appeals. 

Upon  appeal  to  quarter  sessions  from  the 
refusal  of  a  license  at  the  special  Ueensvng 
sessions  U  appeared  UuU  the  preliminaries 
Mroductory  to  an  appeal  required  by 
9  Geo,  4.  0,  61.  s.  27  had  been  observed^ 
hui  that  the  appeal  had  not  been  entered 
and  ihe  grounds  of  appeal  deposited  with 
the  derk  of  the  peace  three  dear  days  before 
,  the  first  day  of  sessions^  pursuant  to  a  rule 
or  stcknding  order  vf  the  sessions.  The 
Sessions  thereupon  refused  to  allow  the  ap« 
peal  to  be  entered^  and  made  an  order  on 
the  appellant  for  costs : — Held,  that  the 
order  of  sessions  must  be  quashed^  for  the 
nde  was  one  which  they  had  no  power  to 
make  inasmuch  as  it  did  not  merely  rdaie 
to  the  pracidce  of  the  sessions,  but  added 
to  the  conditions  prescribed  by  the  statute 
with  regard  to  appeals. 

Bole  to  shew  cause  why  an  order  made 
hj  the  Northampton  justices  (touching 
an  appeal  by  the  defendant  against  the 
refiuMu  of  certain  of  the  county  justices  to 
grant  him  a  license  to  sell  exciseable 
liquors  by  retail)  should  not  be  quashed 
on  the  grounds,  first,  that  the  justices 
had  no  jurisdiction  to  make  such  order ; 
secondly,  that  the  order  was  bad  on  the 
face  of  it. 

It  appeared  firom  the  affidavit  of  T. 
Laxton,  of  Stamford,  Lincoln,  the  attorney 
for  J.  Pawlett^of  EastoQ-on-the-Hilli  Lin- 


coln, innkeeper,  that  on  September  12, 
1872,  he  served  on  the  justices  for  Oundle, 
Northampton,  at  the  adjourned  general 
annual  licensing  meeting  for  Oundle, 
notice  and  grounds  of  appeal  for  the  next 
Northampton  Quarter  Sessions  against 
theirrefusalto  grantPawlettalicenseto  sell 
by  retail  exciseable  liquors  to  be  consumed 
on  his  premises,  and  that  Pawlett  duly  en- 
tered into  recognizances  to  prosecute  the 
appeal  (1).  Oha  the  17th  of  October  pre- 
vious to  the  opening  of  the  Court  of 
Quarter  Sessions  the  attorney  attended  at 
the  office  of  the  Clerk  of  the  Peace,  and 
proposed  to  enter  the  appeal,  when  he 
was  iuformed  that  by  a  rule  made  by  the 
sessions  for  regulating  the  proceedings 
and  practice  of  the  Court,  all  appeals 
were  to  be  entered  with  the  Clerk  of  the 
Peace  three  days  at  least  before  the  first 
day  of  the  sessions  at  which  the  appeals 
were  to  be  tried,  and  at  the  same  time  the 
grounds  of  appeal  were  to  be  given  to  the 
Clerk  of  the  Peace.  Notice  of  this  regu- 
lation had  been  published  in  newspapers 
circulating  in  Northampton,  but  it  had 
not  been  read  by  Pawlett  or  his  attorney, 
who  resided  at  a  distance.  The  Clerk  of 
the  Peace  refused  to  enter  the  appeal,  and 
upon  application  to  the  Sessions  they  also 
reused  to  enter  and  respite  it,  and  made 
an  order  upon  Pawlett  for  101.  costs, 
under  12  <fc  13  Vict.  c.  45.  s.  6,  as  on  an 
appeal  which  had  not  been  entered  or 
prosecuted. 

Merewether  shewed  cause. — A  rule  of 
practice,  by  which  appeals  at  sessions  can 
only  be  entered  within  a  fixed  time  before 
the  first  day  of  the  sessions,  is  a  lawful 
and  reasonable  rule.     It  is  necessary  for 

(1)  By  the  Alehouse  Act,  9  Geo.  4.  c.  61.  8.27, 
•*  Any  person  who  shall  think  himself  aggrieved 
by  any  act  of  iustiees  done  in  or  concerning  the  ex- 
ecution of  this  Act,  may  appeal  against  such  act 
to  the  next  general  or  quarter  sessions  of  the  peace 
holden  for  the  county  or  place  wherein  the  cause 
of  such  complaint  shall  have  arisen,  provided 
that  such  person  shall  give  to  such  justices  notice 
in  writing  of  his  intention  to  appeal,  and  of  the 
cause  and  matter  thereof,  within  fire  days  next 
after  such  act  shall  have  been  done,  and  seven 
days  at  the  least  before  such  session,  and  shall 
within  such  five  days  enter  into  a  recognizance 
with  two  sufficient  sureties  before  a  justice  acting 
in  and  for  such  county  or  place  as  aforesaid,  con- 
ditioned to  appeer  at  the  session  and  try  such 
appeal,  ^c,  w$." 
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the  purpose  of  informing  the  sessions  of 
the  amount  of  business  which  is  likely  to 
be  transacted.  In  The  Queen  y.  The  JuS" 
iices  of  Derbyshire  (2),  the  Court  appear 
tp  have  thought  that  a  rule  by  which 
appeals  are  to  be  entered  before  twelve 
o'clock  on  the  first  day  of  sessions,  was 
a  reasonable  one,  and  held  that  where  such 
rale  was  acted  upon  by  the  sessions,  this 
Court  would  not  interfere.  In  The  Queen 
V.  The  Justices  of  Montgomeryshire  (3), 
where  by  the  practice  of  a  particular 
sessions  twenty-eig^ht  days*  notice  of  trial 
was  required  in  the  case  of  respited  ap- 
peals, it  was  held  that  the  practice  was 
not  so  unreasonable  as  to  induce  this 
Court  to  grant  a  mandamus  in  a  case 
where  the  notice  not  having  been  given, 
the  sessions  had  refused  to  hear  the  ap- 
peal, and  The  Queen  v.  The  Justices  of 
Monmouthshire  (3),  is  a  distinct  authority 
that  where  there  is  a  fixed  rule  of  prac- 
tice at  sessions,  and  nothing  so  absurd  in 
it  as  to  shew  ijiat  it  is  illegal,  the  mere 
fact  that  the  appellant  and  his  attorney 
were  ignorant  of  it  is  not  the  slightest 
excuse.  He  also  cited  The  King  v.  The 
Justices  of  Wiltshire  (4). 

SUls,  in  support  of  the  rule. — The 
latest  authorities  in  this  Court  establish 
that  the  sessions  cannot  make  a  rule 
which  would  impose  on  the  party  appear- 
ing before  them  a  condition  beyond  what 
the  statute  renders  necessary.  The  Act 
9  Geo,  4.  c.  61.  s.  27,  imposes  certain  con- 
ditions on  those  who  appeal  from  the 
refusal  to  grant  a  license,  and  the  sessions 
cannot  take  away  the  right  of  appeal  by 
adding  to  these  conditions.  He  cited 
The  King  v.  The  Justices  of  Norfolk  (5), 
The  Queen  v.  The  Justices  of  Surrey  (6), 
The  King  v.  The  Justices  of  Stafford^ 
shire  (7); 

Blackbubn,  J. — ^I  am  of  opinion  that  the 
sessions  went  beyond  their  jurisdiction  in 

(2)  22  Law  J.  Rep.  (n.8.)  M.C.  81. 

(3)  3Dowl.&L.P.C.  119. 

(4)  10  East  404. 

(5)  5  B.  &  Ad.  990. 

re)  6  Dowl.  &  L.  P.O.  736;  s.  c.  18  Law  J. 
Rep.  (n.8.)  M.C.  176. 

(7)  4  Ad.  &  E.  842 ;  s.  c.  6  Law  J.  Rep.  (x.s.) 
M.C.  165. 


making  a  regulation  in  these  terms,  and 
that  their  oider  for  the  appellant  to  pay 
costs  must  be  quashed.  There  can  be  no 
doubt  that  a  Court  of  Quarter  Sessions  has 
power  to  make  rules  for  the  regulation 
of  its  own  practice,  and  the  only  question 
is  how  &r  the  power  will  be  regulated 
by  the  Court  of  Queen's  Bench.  In  the 
present  case  the  quarter  sessions  have 
made  a  rule  that  all  appeals  shall  be  en- 
tered with  the  Clerk  of  Uie  Peace,  at 
least  three  days  before  the  sitting  of  the 
Court,  and  although  in  a  case  where  this 
notice  had  not  been  given  thev  might 
perhaps  have  adjourned  the  appeal  for  the 
purpose  of  preventing  undue  hardship  to 
the  appellant,  yet  if  they  do  not  choose 
to  do  so,  his  right  of  appeal  is  sacrificed. 
In  the  present  case  the  sessions  in  pur- 
suance of  this  rule  refused  to  hear  an 
appeal  from  the  licensing  justices.  Now 
the  Alehouse  Act,  9  Ceo.  4.  c.  61.  s.  27, 
gives  a  right  of  appeal  against  the 
decision  of  the  licensing  justices  upon 
the  performance  of  certain  conditions. 
But  the  sessions  by  their  rule  have  added 
another  to  those  conditions,  and  this  they 
have  no  power  to  do.  They  might  well 
require  the  appeal  to  be  entered  on  the 
first  day  of  the  sessions,  but  they  have 
gone  further  than  what  is  reasonable  and 
necessary.     The  order  must  be  quashed. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  quarter  sessions  had  no  power  to 
impose  a  fresh  condition  on  the  right  to 
appeal.  The  rule  in  question  goes  far 
beyond  the  usual  practice  at  sessions,  and 
imposes  conditions  in  excess  of  what  the 
Act  9  Oteo.  4.  c.  61  requires.  The  cases 
of  The  King  v.  The  Justices  of  Norfolk  (5) 
and  The  King  v.  The  Justices  of  the  West 
'  Biding  of  York  (8)  practically  decide  the 
question,  for  they  shew  that  the  appellant 
is  not  bound  to  perform  any  condition 
which  the  Act  giving  the  right  of  appeal 
to  the  sessions  does  not  require. 

Bute  absolute. 

Attorneys — Taylor,  Hoare  &  Co.,  agents  for 
Laxton,  Stamford,  for  appellant ;  Tool^  &  Hoi- 
land,  for  respondents. 


(S)  6  B.  &  Ad.  667. 
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Adultkuatioh  of  Food  Act  ^pr oof  that  article 
told  was  represented  to  he  unadtilteraled :  gxdlty 
kn<ndedge'\'—l\iQ  Adulteration  of  Food,  &c., 
Act,  35  &  36  Vict.  c.  7-*,  by  s.  2,  enacts  that 
every  person  who  shall  soil  any  article  of  food 
or  drinK  with  which  to  the  knowledge  of  such 
person  any  ingredient  o^  mineral  injurious  to 
the  health  of  persons  eating  or  drinking  such 
article  has  been  mixed,  and  every  person  who 
shall  sell  as  unadulterated  any  article  of  food 
or  drink,or  any  drug  which  is  adulterated,  shall 
be  liable  to  (certain  prescribed  penalties).  By 
section  8,  any  person  who  shall  sell  any  article 
of  food  or  innk,  or  any  drug,  knowing  the 
same  to  have  been  mixed  wiUi  any  other  sub- 
stance, with  intent  ftaudnlently  to  increase  its 
weight  or  bulk,  and  who  shall  not  declare  such 
admixtore  to  any  purchaser  thereof,  before 
delirering  the  same,  and  no  other,  shall  be 
deemed  to  have  sold  an  adulterated  article  of 
food  or  drink  or  drug,  as  the  case  may  be,  under 
this  Act.  The  appellant  went  into  the  shop  of 
the  respondent,  a  provision  and  butter  dealer, 
and  aiJced  for  a  pound  of  butter  at  seven  pence. 
A  pound  of  butter  was  handed  to  him,  in  the 
presence  of  the  respondent,  which  was  after- 
wards found  to  be  adulterated  with  different 
fats,  not  necessarily  injurious  to  health : — Held^ 
first,  that  there  was  suHlcient  evidence  under 
section  2  of  a  sale  of  the  butter  as  unadul- 
terated; secondly,  that  it  was  not  made  neces- 
sary by  section  3  to  prove  that  the  respondent 
knew  the  batter  had  been  mixed  with  some 
snbfltance,  with  intent  fraudulently  to  increase 
its  balk.    Fitzpatriek  r.  Kelly,  132 

kLaio%ssBr-lieen»$  for  sale  ofexciuahle  liquors :  ap- 
plication  for  to  special  sessions  after  unsuccessful 
mplicaiion  to  general  sessions'^ — A  house  in  Mid- 
dlesex, kept  for  years  as  an  inn  under  9  Oeo.  4. 
c  61,  was  in  February,  1872,  left  by  the  licensed 
tenant^  who  gave  up  possession  to  T.  In  March 
foUowing,  at  the  annual  general  licensing  meet- 
ing, apjmcation  was  made  for  a  license  on  behalf 


of  T.,  but  this  was  refused,  and  no  appeal  was 
made  from  the  decision.  The  license  expired 
on  April  6th,  when  the  house  was  shut  up, 
and  in  May  T.  applied  under  s.  14  to  the  special 
sessions  for  a  license,  who  refused  it  on  the 
ground  that  the  application  had  been  already 
disposed  of  at  the  general  licensing  sessions : — 
Ildd,  that  after  an  unsuccessful  application  at 
the  annuid  general  licensing  meeting,  T.  could 
not  afterwards  renew  his  application  at  the 
special  sessions.     7?.  v.  Taylor,  13 

annual  value :  condition  in  license  for  im" 

provrment  of  Remises:] — At  a  ^neral  annual 
licensing  meeting,  M.,  the  occupier  of  a  house 
licensed  as  a  public-house  under  9  Geo.  4.  c 
61,  applied  for  a  renewal  of  the  license.  The 
justices  renewed  the  license,  but  with  the 
following  notice  upon  it — *'This  license  is 
renewed  on  condition  that  the  licensed  premises 
shall,  before  the  next  general  annual  licensing 
meeting,  be  improved  and  made  of  the  annual 
value  of  30/.,  in  default  of  which  this  license  will 
not  be  renewed": — Held  (Mbllob,  J.,  hasi- 
tante),  that  the  justices  had  no  power  to  impose 
such  a  condition  upon  M. ;  that  the  provision 
in  section  46  of  the  Licensing  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to  a 
house  already  licensed  under  9  Goo.  4.  c.  61,  and 
that  the  condition  was  null  and  void.  JR,  v. 
Justices  of  Exeter,  35 

Semble,  that  part  of  a  license  cannot  be  quashed 
upon  certiorari  without  quashing  the  whole. 
Ibid. 

.^—  repeal  of  sections  in  9  Geo,  4.  <?.  61,  gitdw 
appeal  to  Quarter  Sessions:  certificate  for  sale 
of  wine,  ^'c,  to  he  consumed  off  premises:  right 
of  appeal  under  Wine  and  Beerhouse  Act, 
1869]— By  "The  Wine  and  Beerhouse  Act, 
1869,"  32  &  33  Vict.  c.  27,  s.  8,  all  the 
provisions  of  the  Act,  9  Geo.  4.  c  61,  as  to  ap- 
peal from  any  act  of  the  justices  at  Uie  general 
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annual  licensing  meeting,  shall,  so  far  as  maj 
be,  have  effect  with  regud  to  grants  of  certi- 
ficates under  this  Act,  &c  .  .  .  Bj  the  Licens- 
ing Act,  1872,  35  &  36  Vict.  c.  94.  s.  76,  and 
schedule  2,  the  provisions  of  the  Act,  9  Geo.  4. 
c.  61,  as  to  appeal  (ss.  27,  28,  29),  are  repealed, 
"  except  in  so  far  as  these  sections  relate  to  the 
renewal  of  licenses  or  transfer  of  licenses :" 
— Held^  that  in  the  absence  of  any  express  repeal 
uf  s.  8  of  the  Wine  and  Beerhouse  Act,  1869, 
the  appeal  given  by  that  section  was  not  taken 
away  by  the  repeal  of  the  appeal  sections  in 
the  original  Act,  9  Geo.  4.  o«  61.  R.  v. 
SmUh,  46 

Alehouse  {conivcLM^y-heerhouie  having  license  on 
first  qfAfav,  1869 ;  discretion  to  refuse  certificate : 
Wine  and  ieerhouseAct,  1 869]— By  the  Wine  and 
Beerhouse  Act,  1869  (32  &  33  Vict,  c.  27),  s. 
19,  where,  on  the  first  of  May,  1^69,  a  license 
is  in  force  with  respect  to  any  house  for  the 
sale  of  beer  to  be  consumed  on  the  premises, 
it  shall  not  bo  lawful  to  refuse  an  application 
for  a  certificate  in  respect  of  such  house,  except 
on  one  or  more  of  the  grounds  specified  in  sec- 
tion 8.  By  the  Intoxicating  Liquors  (Licensing 
•Suspension  Act)  Act,  1871,  34  &  35  Vict.  c. 
88.  s.  3,  it  was  declared  that,  where  a  license 
had  by  forfeiture  or  lapse  of  time  ceased  to  bo 
in  force,  the  justices  nught,  in  their  discretion, 
refuse  a  certificate  upon  any  ground  on  which 
they  might  refuse  a  certificate  with  respect  to 
any  house  as  to  which  a  license  was  not  in  force 
on  thn  first  of  May,  1869.  By  the  Licensing 
Act,  1872,  35  &  36  Vict,  c  94.  s.  75,  the  Act  of 
.1871  is  repealed,  and  section  19  of  the  Act  of 
1869  is  made  perpetual : — Hetd^  that,  notwith- 
standing the  repeal  of  34  &  35  Vict  c.  88.  s.  3, 
the  justices  retained  their  discretion  to  refuse  a 
ccrtificato  in  the  case  of  a  house  licensed  on 
the  first  of  May,  1869,  where  the  license  had 
htpsod  before  application  was  made  for  renewal, 
i?.  V.  Cur  son,  155 

— —  See  Sunday  trading. 

AlCBXBMBNT— on  Certiorari  in  order  of  justices :  haS' 
tardy] — The  mother  of  a  bastard  child,  bom  on 
the27thofMay,  1870,  applied  on  the  11th  of 
August  to  M.,  a  justice,  who  issued  a  summons 
against  T.,  the  alleged  father.  Several  successive 
summonses  were  issued,  and  in  March,  1871*  T. 
was  served  with  a  summons  to  appear  before  the 
justices  on  the  11th  of  April.  The  mother  and 
T.  attended,  but  the  mother  withdrew  the  sum- 
mons and  on  the  same  day  applied  to  B.,  another 
justice,  who  issued  a  summons  requiring  T.  to 
appear  on  the  25th  of  April.  On  that  day  an 
order  was  mode,  which  recited  the  application 
to  M.,  ai^'udffed  T.  to  be  the  father  of  the  child, 
and  ordered  him  to  pay  2s,  6d.  per  week,  com- 
mencing from  the  Uth  of  August,  1871|  on 
which  day  the  mother  had  applied  to  M. : — 
Held,  that  section  7  of  12  &  13  Vict  c  45  gave 
the  Court  no  power  to  amend  thii  invalid  onler, 


by  alleging  the  application  to  B.  instead  of  the 
application  to  M.,  or  by  making  the  payments 
to  begin  from  the  11th  of  April,  1871,  instead  of 
from  the  Uth  of  August,  1870.  /?.  v.  Tomlin' 
son,  1 

of  indictment  for  larceny :  variance :  pleading] 

— An  indictment  alleged  tnat  the  prisoner  stole 
nineteen  shillings  and  sixpence.  The  Court 
ordered  it  to  be  amended  at  the  trial  by  describ- 
ing the  proper^  stolen  to  be  a  sovereign,  sub- 
ject to  the  question  whether  the  Court  had 
power  so  to  do.  The  jury  found  the  prisoner 
guilty  of  stealing  a  sovereign : — Held^  that  the 
Court  had  power  to  order  the  amendment  to 
be  made  as  a  variance  between  the  statement 
and  the  proof  in  the  description  of  a  thing 
named  in  the  indictment,  under  14  &  15  Vict 
c.  100.  8.  1.    /?.  V.  Gumble,  7 

Appeal — to  quarter  sessions:  signature  to  notice 
of  appeal  .-j—By  12  &  13  Vict  c  45.  s.  1,  in 
every  case  of  appeal  (except  as  thereinafter 
mentioned)  to  the  General  or  Quarter  Sessions 
of  the  Peace,  the  notice  of  appeal  '*  shall  be  in 
writing  signed  by  the  person  or  persons  giving 
the  same,  or  by  his,  her  or  their  attorney,  on 
his,  her  or  their  behalf,"  &c.:— flcW,  that  a 
notice  of  appeal  signed,  in  the  name  of  the  ap- 
pellant', by  a  clerk  to  the  appellant's  attorney, 
by  the  authority  of  the  appellant,  and  afteir- 
wards  acknowledged  by  him,  was  sufficiently 
signed.    R,  v.  Justices  qfKent,  112 

— -  Validity  of  rule  of  quarter  sessions  as  to 
entry  of  appeal  and  deposit  of  grounds.  See 
Quarter  S^ons. 

— -  See  Alehouse. 

Absok — "stack  of  straw. -^  straw  on  lory  in  the 
course  cf  conveyance  to  market] — By  24  &  25 
Vict  c  97.  s.  17»  whosoever  shaU  unlawfully  and 
maliciously  set  fire  to  any  stack  of  com,  grain, 
pulse,  tares,  hay,  straw,  haulm,  stubble,  or  of 
any  cultivated  vegetable  produce,'' or  of  f\irze, 
gorse,  heath,  &c,  or  to  any  stack  of  wood,  shall 
be  guilty  of  felony."  A  quantity  of  straw, 
packed  on  a  lory,  in  course  of  transmission  to 
market  and  left  for  the  night  in  the  yard  of 
an  inn,  is  not  a  stack  of  straw  within  the 
meaning  of  the  above  section,  and  the  setting 
fire  thereto  wilftdly  and  maliciously  is  not 
felony.   R.y,  8atchweU,eZ 

— ^  See  Evidence. 

AasAVhT—indeoency  to  children :  mere  submisiion 
not  consent]^Aji  assault  must  in  the  absence 
of  fear  or  fraud  to  procure  consent  be  an  act 
done  contrary  to  the  consent  of  the  patient,  but 
mere  submission  by  the  patient  in  ignorance  of 
the  moral  nature  of  the  act  to  an  act  of  in  • 
decency  done  by  the  agent,  does  not  amount 
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to  gtich  conaent;  therefore  where  two  boys  of 
eight  years  of  age  sabmitted  to  indecent  acts  on 
tl^  part  of  a  grown-up  man  in  ignorance  of 
the  nature  of  the  acts  to  be  done  and  done,  the 
dian  was  held  to  be  rightly  conricted  of  an 
indecent  assault    B.  t.  Look,  5 

AvDiTOB— See  Poor  Law  Audit. 

Bakxbtfftct— Admissibility  of  trader's  examina- 
tion.   See  Eridence. 

Bastabdt — hearing  at  petty  sessions  after  death 
of  the  flkrf*^]— The  evidence  of  the  mother  of  a 
bastard  child,  who  is  an  applicant  for  an  affilia- 
tion order  against  the  putative  father,  is  ne- 
eessary  at  the  hearing  of  the  summons  before 
justiceB  sitting  in  petty  sessions  under  8  &  9 
Victc  101.  8.  3.  Therefore,  if  the  mother 
die  after  making  her  application  for  a  sum- 
mons, and  before  the  hearing  of  the  summons 
at  petty  sessions,  the  justices  have  no  jurisdic- 
tion to  make  an  order  thereon.  B,  v.  Arm* 
itage,  15 

Semble,  it  may  be  otherwise  on  the  hearing  of  an 
appeal  a^nst  an  affiliation  order  under  8  Vict. 
c  10.  B.  6,  if  the  mother  die  after  the  hearing  of 
a  summons  at  petty  sessions,  and  if  she  has 
been  examined  in  the  presence  of  the  defendant 
and  might  have  been  cross-examined  by  him  at 
the  petty  sessions.   Ibid. 

— ->  Amendment  of  invalid  order  on  its  removal 
by  certiorari.    See  Amendment. 

Bbbad— to/^  of  otherwise  than  by  weiaM] — The  ap- 
pellant was  convicted  under  6  &  7  Will.  4.  c 
87.  s.  4  for  selling  bread  without  having  a  cor- 
rect beam  or  scales,  &c  The  material  of  which 
the  bread  was  made  was  in  all  respects  the 
same  as  ordinary  bread,  except  that  carbonic 
acid  gas  was  fort^  into  it  It  was  crusty  all 
ronnd,  and  was  known  in  the  trade  as  French 
or  fancy  bread,  but  in  no  way,  except  the  man- 
ner of  baking  in  separate  loaves,  resembled 
what  was  call^  French  or  fency  bread  at  the 
time  of  the  passing  of  the  Act: — Heid,  that 
the  conviction  was  right,  as  the  exception  in  s.  4 
as  to  selling  French  or  fancy  bread  could  not 
1)0  construed  to  apply  to  bread  of  such  a  descrip- 
tion.—-7%«  Qu£en  V.  Wood  (38  Law  J.  Rep. 
(k.8.)  M.C.  144)  observed  upon.  The  Aerated 
Bread  Company  v.  Grigg,  117 

Cab-stakp— See  Bailw^y  Station.  Town  Police 
Clauses  Act 

Cemetbbt.    See  Poor  Bate. 

GSebtxorabi — time  for  application  for :  ^der  of 
quarter  wwkwi*]— The  general  rule  that  applica- 
tion for  a  writ  of  mandamus  to  the  quarter  ses- 
sions to  enter  continuances  and  hear  an  appeal 
must  be  made  not  later  than  the  term  following 
the  sessions  at  which  the  refusal  was  made, 

JJjnr  Sbbibs,  42,— Mao.  C/ls, 


does  not  apply  to  an  application  to  remove  into 
this  Court  an  oider  of  sessions  for  the  purpose 
of  getting  it  quashed.  B,  v.  Justices  cj  Lreck- 
nockshire,  135 

—  See  Amendment 

CoifSBMT— Mere  submission.    See  Assault 

CoNviCTloK — Scienter;  and  for  continuing  offisnce. 
See  Penalty.    And  see  Adulteration  of  Food  Act, 

CoEOKBB— Appointment  of  Deputy.  See  Perjury. 

Dbbtobs  Aot,  1869— Indictment  under.  See  Evi- 
dence. 

Dbbd— WhatisaDeed?    See  Forgery. 

EitBEEZLEMBNT— ^p^rjon  paid  by  commission  to  get 
orders:  clerk  or  servant:  question  for  juri/]--The 
prisoner  was  employed  to  solicit  orders  for  the 
prosecutors,  and  was  to  be  paid  by  a  commission 
on  the  sums  received  through  his  means.  He 
was  at  liberty  to  apply  for  orders  whenever  he 
thought  most  convenient,  but  was  not  to  employ 
himself  for  any  other  persons  than  the  prosecu- 
tors. The  judge  at  the  trial  directed  the  jury 
that  the  prisoner  was  a  derk  or  servant  within 
the  meaning  of  24  &  25  Vict  c.  96.  s.  68  :— 
Held,  upon  the  above  facts,  that  he  was  not  a 
derk  or  servant  within  the  meaning  of  24  ^ 
25  Vict  e.  96.  s.  68,  and  therefore  that  the 
direction  was  wrong,  but  that,  generally  speak- 
ing, whether  a  person  under  such  an  employ- 
ment and  paid  by  commission  is  a  clerk  or  ser- 
vant is  a  question  of  fact  for  the  jury.  B*  v 
Negus,  62 

—  money  received  neither  fer,  nor  in  th$  name 
of  nor  on  account  of  the  master]— 'lEmhez^e- 
ment  of  money  by  a  servant  under  24  &  25 
Vict.  c.  96.  s.  68  must  be  in  respect  of  money 
delivered  to  or  received,  or  taken  into  possession 
by  the  servant  for  or  in  the  name  of  or  on  the 
account  of  his  master.  And  where  a  servant, 
—whose  duty  it  was  to  take  a  barge  belonging 
to  his  master  with  cargo  from  A.  to  B.  and 
receive  back  such  return  cargo,  and  from  Buch 
persons  as  his  master  should  direct,  and  such 
only,  contrary  to  the  express  orders  of  his 
master,  which  were  to  return  empty  from  B.  to 
C.,  part  of  the  return  voyage  to  A., — ^took, 
nevertheless,  a  return  cargo  from  B.  to  C,  and 
received  the  freight  from  the  owner  of  the 
cargo  (who  knew  only  the  prisoner  in  the  tran- 
saction) and  did  not  account  to  his  master  for 
the  freight,  and  denied  having  carried  such 
return  cargo, — Held,  that  the  money  was  not 
received  by  him  for  or  in  the  name  of  or  on 
the  account  of  his  master,  and  that  he  was 
not  guilty  of  embe^ement    B.  v.  Outturn,  64 

"EvwEXCK— admissibility  of  examination  of  trader 
in  liquidation  on  trttU  of  indictment  under  Debtors 
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Ad  for  obiaming  property  by  falu  preUnee$] — 
On  an  indictment  of  a  trader  for  obtaining  pro- 
perty on  credit,  under  the  false  pretence  of 
dealiBg  in  the  ordinary  way  of  his  trade,  within 
four  months  before  lus  liquidation  contrary  to 
the  11th  section  of  the  Debtors  Act,  1869,  an 
e2:amination  of  the  trader  in  liquidation  taken 
under  the  97th  section  of  the  Bankruptcy  Act, 
1869  (32  &  33  Vict  c  71),  was  admitted  in 
evidence  a^inst  him.  The  summons  to  bring 
up  the  trader  for  examination  was  issued  before 
the  certificate  of  the  appointment  of  the  trustee 
was  giren  by  the  registrar.  The  trader  at- 
tended, was  examined,  and  the  examination  was 
taken  after  the  giving  of  the  certificate  of  ap- 
pointment : — Hdd,  that  whether  the  summons 
was  regularly  issued  or  not,  the  trader  by  ap- 
pearing and  submitting  to  be  examined,  waived 
the  irregularity,  if  any,  and  the  examination  was 
properly  taken  and  was  admissible  in  evidence 
agamst  the  prisoner  on  the  trial  of  the  indict- 
ment.   B,  V,  Scott  followed.    B,  t.  Widdop,  9 

Etidbncb  (oonUnned) — deposition  of  prisoner] — 
The  respondent  was  indicted  for  arson ;  and  at 
the  trial  the  deposition  of  the  respondent  taken 
on  oath  upon  an  inquiry  into  the  cause  of  the 
fire,  was  admitted  as  evidence  in  support  of  the 
indictment : — Hdd,  that  the  evidence  was  ad- 
missible.   B,  Y.  Coote,  114 ;  F.C.,  45 

«-«-  See  Bastardy. 

Falsb  Fbbtrncss.  See  Evidence.  Beceiving 
Stolen  Goods. 

'FoBomsY—deed:  letters  oforders]^By  24  &  25  Vict 
c.  98.  s.  20,  «'  whosoever,  with  intent  to  defraud, 
shall  forge  or  alter,  or  shall  offer,  utter,  dis- 
pose of  or  put  off,  knowing  the  sam^  to  be  forged 
or  altered,  any  deed,  or  any  bond  or  writing 
obligatory,  &c.,  shall  be  guilty  of  felony .**  The 
prisoner  altered  the  name  of  a  person  ordained 
BO  as  to  change  it  to  his  own,  and  made  other 
alterations  in  Letters  of  Orders  signed,  sealed 
and  issued  under  his  episcopal  seal  by  the 
Bishop  of  Bath  and  Wdls:--ire^,  that  such 
document  was  not  a  deed  within  the  above  sec- 
tion of  the  statute,  and  therefore  the  prisoner 
could  not  be  convicted  of  felony  under  that  sec- 
tion. B, Y.Morton,  58 

Fbibndlt  Socibtt — sickness  entitling  member  to 
rdi^:  insanUi/] — By  rules  of  a  friendly  society 
established  under  18  &  19  Vict  c.  63.  s.  9,  a 
member,  under  certain  conditions,  was  entitled  to 
receive  eight  shillings  a  week  during  any  sick- 
ness or  accident  thi^  might  be^Eill  him,  unless 
bv  rioting  or  drunkenness,  &c.: — Eeld,  in  the 
absence  of  words  shewing  a  different  intention, 
that  insanity  was  a  sickness  which  entitled  a 
j^gember  to  relief  under  the  above  rule.  Burton 
Y.Eyden,  115 

Hac!Knet  Cabeiaqb — Bight  to  occupy  stand  on 
railway  premises.  See  Railway  Station.  And 
pee  Town  police  Clauses  Act. 


Habboubs,  Bocks  aitd  Fiebs  Oladsbs  Act— 
damage  to  per:  inevUabU  accident :  UahiHty 
of  owner  of  veMe/]— By  the  Harbours,  Bocks 
and  Fiers  Clauses  Act,  1847  (10  Vict  c  27), 
s.  74,  "the  owner  of  every  vessel  shall  be 
answerable  to  the  undertakers  for  any  damage 
done  by  such  vessel,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbcmr,  dock,  or 
pier;  and  the  master,  or  person  having  the 
charge  of  such  vessel,  through  whose  wilful  act 
or  negligence  any  such  damage  is  done,  shall 
also  be  liable  to  make  good  the  same,  &&, 
provided  always  that  nothing  her^  contained 
f<hall  extend  to  impose  any  liability  for  any  such 
damage  upon  the  owner  of  any  vessel  where 
such  vessel  shall,  at  the  time  when  such  damage 
is  caused,  be  in  charge  of  a  duly  licensed  pilot 
whom  such  owner  or  master  is  bound  by  law 
to  employ,  and  put  his  vessel  in  charge  ol'* 
A  vessel,  by  inevitable  accident  struck  against 
a  pier  and  thereby  damaged  it: — Held,  that 
the  owner  of  the  vessel  was  answerable  for 
damages  under  the  section,  the  proviso  making 
an  exception  where  the  vessel  is  in  charge  of  a 
pilot,  but  no  exception  in.  case  of  damage  done 
Dy  inevitable  accident    Dennis  v.  Tbwtt,  33 

HiOHWAT — proceedings  for  sU^ng  up:  vesivy 
meeting:  sufficiency  of  notice] — Notice  of  a 
vestry  meeting  was  given  in  the  words  fol- 

•  lowing — "Hamlet  of  Trevecca. — I,  the  under- 
signed, hereby  give  notice  that  a  meeting 
of  the  ratepayers  of  the  above  hamlet  will 
be  held  at  the  vestiy  room,  &e.  ....  for 
the  purpose  of  taking  into  consideration  the 
proceedings  now  taken  by  Mr.  John  Fftrry, 

of ,  against  Mr.  Bhys  Bevies,  surveyor 

of  the  Talgarth  Bistrict  Highway  Board, 
respecting  Blaenanbach  Road,  and  for  other 
purposes  connected  with  the  highways  of  the 
above  hamlet*'  The  meeting  so  convened 
passed  a  resolution  that  the  road  should  be  stop- 
ped up,  under  the  Highways  Act,  5  &  6  Will. 
4.  c.  50.  s.  84 : — Hdd,  that,  having  regard  to 
the  fiict  that  proceedings  had  been  t^en  for 
compelling  the  parish  to  repair  the  highway, 
the  notice  sufficientiy  informed  the  public  that 
any  steps  which  might  be  necessary  for  defeat- 
ing these  proceedings,  such  as  stopping  up  the 
highway,  would  be  considered  by  the  vestry, 
and  that  the  meeting  was  therefore  duly  con- 
vened.   B,  V.  FoweU,  129 

IxDECBirr  Assault — consent     See  Assault 

iNDicrrMmrr— Befective  averment  cored  by  verdict. 
See  Beceiving  Stolen  Goods. 

— -  Variance.    See  Amendment 

iNSiMiTT— a  Sickness.    See  Friendly  Society. 

JuDGMBKT  Brbt.    See  Faupcr. 

Labcent — indictment :  evidence  to  support  fdlMU" 
tion  of  stealing  nineteen  skiUimgs  in  WKWwy]— The 
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prisoner  was  the  daughter  of  the  proprietor  of 
a  **  merry-go-round,"  and  was  ia  charge  thereof, 
and  the  price  of  a  ride  thereon  was  one  penny 
for  each  person.  The  prosecntrix  got  into  the 
machine  and  handed  to  the  prisoner  a  sovereign 
in  payment  of  the  ride,  asking  for  the  change. 
The  prisoner  gare  the  prosecntrix  eleren-pence, 
and  the  menr-go-round  being  about  to  start, 
said  she  would  give  her  the  rest  of  the  change 
when  the  ride  was  over.  The  prosecutrix  as- 
sented to  this,  and  about  ten  minutes  after, 
when  the  ride  was  over,  found  the  prisoner  at- 
tending to  a  shooting  gallery,  and  asked  her  for 
her  change,  when  the  prisoner  replied  that  she 
had  only  received  a  shilling  from  her,  and  de- 
clined to  give  any  more.  Tho  indictment 
charged  the  prisoner  with  stealing  nineteen 
shillings  in  money  of  the  moneys  of  the  prose- 
cutrix. The  prisoner  was  convicted  of  stealing 
the  nineteen  shiliings : — Heldt  by  a  majority  of 
the  judges,  that  the  conviction  was  wrong  and 
must  be  quashed.    B,  v.  Bird,  44 

^—  taking  money  paid  under  a  mistake  b^  a 
derk  m  a  post'office] — ^Prisoner  was  a  depositor 
in  a  poet- office  savings  bank,  in  which  a  sum  of 
eleven  shillings  stood  to  his  credit.  He  gave 
notice  to  withdraw  ten  shillings,  stating  the 
number  of  his  depositor's  book,  the  name  of 
the  post-office,  and  the  amount  to  be  withdrawn. 
A  warrant  for  ten  shillings  was  duly  issued  to 
the  prisoner,  and  a  letter  .of  advice  sent  to  the 
post-office  to  pay  the  prisoner  ten  shillings.  He 
went  to  the  post-office,  and  handed  in  his  de- 
positor's book  and  his  warrant  to  the  clerk, 
who,  instead  of  referring  to  the  proper  letter  of 
adrice,  referred  by  a  mistake  to  another  for 
SI.  I6s,'l0d,,  and  placed  that  sum  upon  the 
counter.  The  derk  entered  that  amount  as 
paid  in  the  prisoner's  book  and  stamped  it,  and 
the  prisoner  took  up  the  money  and  went  away. 
When  the  mistake  was  discovered,  the  pri- 
soner was  brought  back,  and  then  said  that  he 
had  burnt  his  depositor's  book.  The  prisoner 
was  diarged  with  larceny  of  the  8/.  16«.  lOd, 
The  juij  found  that  the  prisoner  had  the 
animus  jurandi  at  the  moment  of  taking  up  the 
money  from  the  counter,  and  the  prisoner  was 
convicted :  — Held,  by  a  majority  of  the  Judges, 
that  the  conviction  was  right.  /?.  v.  Middleton,  73 

•»—  See  Amendment 

LtCKSBB^oi  sale  of  exciseable  liquors.  See  Ale- 
house. 

VitfiOFOits  Local  ^iANAOfiHSxr  AcfT9--favina 
new  Bireet^:  land  used  fir  purposes  qf  rai- 
iMty]— By  the  MetropoUs  Management  Acts, 
18  &  19  Vict,  c  120.  s.  105,  and  25  & 
26  Vict  c  102.  s.  77,  the  coste  of  paving  a 
new  street  under  the  oompulsoiy  powers  of  the 
former  Act  are  payable  by  the  owners  of  the 
land  and  houses  abutting  upon  and  forming 
the  street,  and  are  to  be  apportioned  by  tho 
vestry  or  district  board  of  works :  — Held,  that 


strips  of  land  belonging  to  a  railwav  company 
abutting  upon  a  street,  and  kept  and  used  for 
the  sole  purpose  of  repairing  the  arches  of 
the  railway  viaduct,  were  chargeable  to  the 
costs  of  paving  the  street  under  the  Act»  as 
was  also  land  used  only  as  a  buttress  for  the 
railway  embankment,  and  to  allow  for  slippings 
from  it   Higgins  v.  Harding,  31 

—  building  erected  heyend general  line :  limitation 
of  time  for  complaint :  penalty  or  forfeiture] — 
The  limitation  clause,  section  107,  of  25  &  26 
Vict.  c.  102,  imposing  a  limit  of  six  months  for 
making  a  complaint  for  the  payment  of  any 
penalty  or  forfeiture  for  an  offence  against  that 
Act,  docs  not  apply  to  a  complaint  for  the 
erection  of  a  building  beyond  the  general  line  of 
buildings  of  a  street  without  the  consent  of  the 
Metropolitan  Board  of  Works,  contrarv  to  the 
75th  section  of  tho  Act,  which  provides  the  means 
of  obtaining  an  order  for  tho  demolition  of  such 
buildings.  Brutton  v.  2%«  Vestry  of  St,  George, 
Hanover  Sqtiare  (41  Law  J.  Eep.  (n.s.)  Chanc 
134)  upon  this  point  dissented  from.  The 
Vestry  of  Bemwndeey  v.  Johnson,  67 

—  new  street :  repa/r«]— Under  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict  c. 
120),  s.  105,  the  vestry  or  district  board  of  a 
parish  or  district  after  having  once  compelled 
the  owners  of  the  houses  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying  the 
pavement,  are  bound  for  the  future  to  keep  it 
in  repair,  and  this  obligation  may  be  enforced 
by  mandamus.  The  H.  Board  of  Works,  acting 
under  the  powers  of  the  Metropolis  Loca 
Management  Act,  1855  (18  &  19  Vict  c  120), 
s.  105,  paved  and  flagged  a  new  street,  charging 
the  expense  on  tho  adjoining  owners.  The  Board 
afterwards  neglected  to  repair  the  road  on  the 
ground  that  a  barrier  had  been  erected  upon  it 
by  the  owner  of  the  soil: — Held,  that  the  Board, 
having  exercised  thehr  power  to  pave  a  new 
street  at  the  expense  of  the  ac(joining  owners, 
were  bound  to  keep  it  in  repair,  and  the  ob- 
struction by  the  owner  of  the  soil  did  not  exone- 
rate them  from  the  performance  of  their  duty, 
2?.  V.  The  Hackney  Board  of  Works,  151 

NsGLiaBKCB— Inevitable  accident.  Seo  Harbours, 
Docks  and  Piers  Clauses  Act 


Notice— of  Appeal.    See  Appeal. 
—  summoning  vestry.    See  Highway. 

Obdbr  op  JusncBS — Amendment  of  on  Certiorari. 
See  Amendment 


Pabks  KEOtTtATiON  AcT,  1872 — validity  of  ruUi 
not  laid  before  Parliament]  —  By  the  Parks 
BegulatioD    Act>    1872,    35    &    36    Vict    c. 
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15.  8.  9,  "Any  rule  made  in  pursuance  of 
the  first  schedide  to  this  Act  shall  be  forth- 
with  laid  before  both  Houses  of  Parliament,  if 
Parliament  be  sitting,  or  if  not,  then  -within 
three  weeks  after  the  beginning  of  the  then 
next  ensuing  sessi(m  of  Parliament ;  and  if  any 
such  rules  shall  be  disapproved  of  by  either 
House  of  Parliament  within  one  month  after  the 
same  shall  have  been  so  laid  before  Parliament, 
such  rules  or  such  parts  thereof  as  shall  be 
disapproved  of,  shall  not  be  enforced  :" — Hdd^ 
that  rules  made  during  the  recess  came  into 
operation  and  remained  in  force  until  disap- 
proved of  by  Parliament ;  and  that  a  conviction 
for  infringing  such  rules  was  valid.  BaUey  v. . 
W^liaTMon,  49 

Pauper — rccowry  of  rel\(f:  valuable  security  for 
money:  judgment — ^A  pauper,  while  in  the 
receipt  of  relief,  brought  an  action  in  the  Court 
of  Exchequer,  and  signed  judgment  for  a  sum  of 
money.  After  he  had  ceased  to  receive  relief, 
the  judgment  debtor  paid  him  the  judgment 
debt : — Heldj  that  the  judgment  was  a  "  valuable 
security  for  money  belonging  to"  the  pauper, 
within  12  &  13  Vict.  c.  103.  s.  16,  so  as  to  enable 
the  guardians  of  the  relieving  union  to  recover 
.  from  the  pauper  the  relief  given  •during  the 
twelve  months  prior  to  the  proceeding  for  the  re- 
covery. The  Ouardiane  of  the  West  Ham  Union 
V.  OvenSf  29 

Pbdlaes  AcT-^carrying^a  missionary  basket :  trad' 
tff^]— The  respondent  and  other  ladies  pur- 
chased materials,  which  they  made  into  aprons, 
handkerchiefs,  and  other  articles  of  wearing 
apparel.  These  they  carried  from  door  to  door 
for  sale  in  a  basket,  called  the  missionary  basket, 
and  applied  the  proceeds  of  the  sale  to  charit- 
able purposes : — Heldf  that  the  respondent  did 
not  come  within  the  description  of  "pedlar"  in 
the  Pedlars  Act,  1871,  and  did  not  require  a 
certificate  under  that  Act.     Greyy  v.  Smith,  121 

Penalty — conviction  :  evidence  of  scienter  :  appeal 
from  justices :  cm/j]— By  the  19th  rule,  part  II. 
of  the  Animals*  Oraer  of  1871,  made  under  the 
Contagious  Diseases  ^Animals^  Act,  1869,  sec 
75,  every  person  havmg  in  his  possession,  or 
imder  ms  charge,  an  animal  affected  with  a 
contagious  disease,  is  required,  with  all  prac- 
ticable speed,  to  give  notice  to  a  police  con- 
stable of  the  fact  of  the  animal  being  so  afifected ; 
and  by  the  103rd  section  of  the  Act>  if  any 
peMon  acts  in  contravention  of  any  Order  of 
Council,  he  shall  be  liable  to  a  penalty  not 
exceeding  20/.,  or  when  such  offence  is  com- 
mitted in  respect  of  more  than  four  animals,  a 
penalty  not  exceeding  6/.  for  each  animal.  A 
person  was  convicted  of  neglecting' to  give  the 
notice,  required  by  the  above  Order,  that 
animals  in  his  possession  wore  affected  with 
the  foot  and  mouth  disease,  upon  a  complaint 
whereon  no  evidence  was  given  to  prove  that  the 
defendant  knew  the  animals  were  so  affected  : — 
Hddf  that  evidence  was  necessaiy  to  shew  that 


the  defendant  knew  that  the  animals  were  so 
affected,  and  that  the  conviction  must  be 
quashed.  Nichotls  v.  HaU,  105 
The  complaint  was  preferred  by  the  Inspector  of 
Police  against  a  cattle  dealer : — Held,  that  the 
appellant  having  been  convicted  of  an  offence, 
and  having  shewn  that  he  ought  not  to  have 
been,  the  conviction  should  be  quashed  with 
costs  to  the  appellant.    Ibid. 

— conviction  under  Local  Government  Act,  185^ ; 
bye4aws:  structure  of  party-walls:  continuing 
offence] — ^A  local  board  of  health  made  a  bye-law 
under  11  &  12  Vict.  c.  63.  s.  115,  and  21  &  22 
Vict.  c.  98.  s.  34,  as  to  the  structure  of  new 
buildings,  requiring  the  party-wall  of  a  house  of 
more  than  one  storey  to  be  built  of  the  thickness 
of  nine  inches,  subject  to  a  penalty,  and  by 
another  bye-law  a  penalty  was  imposed  of  forty 
shillings,  de  die  in  diem,  in  case  of  a  continuing 
offence  under  other  bye-laws  after  written  notice 
by  the  board  to  the  offender.  A  person  built 
a  house  of  more  than  one  storey  with  a  party- 
wall  of  the  thickness  of  four  and  a  half  inches, 
and  sold  and  disposed  of  the  house  and  did  no- 
thing more  to  it.  Five  months  afterwards  he 
was  fined  under  the  former  bye-law.  Subse- 
quently, notice  having  been  given  to  him  to 
make  the  waUs  of  the  requisite  thickness,  he 
was  fined  again  under  the  latter  bye-law  in  a 
continuing  penalty  for  seven  days  of  five  shil- 
lings a  day : — Held,  that  the  latter  J>ye-law  did 
not  apply  to  an  offence  of  this  description, 
which  was  complete  before  the  first  conviction, 
and  that  the  latter  conviction  was,  therefore, 
bad.    Marshall  v.  Smith,  108 

See  Hallway  Station. 

"BsBLiV^Y —coronet's  inquisition:  deputy  coroner: 
judicial  proceeding :  absence  of  coroner  from  law- 
ful and  reasonable  cause] — Pequry  was  alleged  to 
have  been  committed  in  taking  a  false  oath  on  a 
material  issue  at  the  hearing  of  a  County 
Coroncr^s  inquisition  held  before  a  deputy 
coroner  in  the  absence  of  the  coroner.  The 
6  &  7  Vict,  c  83.  s.  1,  gave  a  county  coroner 
power  to  appoint  a  deputy,  providea  that  no 
such  deputy  should  act  for  any  coroner  except 
during  the  illness  of  the  said  coroner,  or  during 
his  absence  from  any  lawful  or  reasonable 
cause.  On  the  trial  of  the  indictment  for  per- 
jury the  prosecution  gave  evidence  that  the 
coroner,  wno  was  an  attorney  in  practice,  tmd 
Begistrar  of  the  County  Court,  and  hdd  other 
offices,  was  absent  from  his  home  and  place 
of  business  in  order  to  take  a  vacation,  sodi 
absence  and  vacation,  and  air  and  exercise 
having  been  recommended  to  him  by  his  medical 
advisers  as  necessary  for  bis  health,  which 
had  become  permanently  impaired  from  an 
operation  which  he  had  undergone.  He  spent 
three  or  four  days  in  every  week  shooting.  The 
vacation  for  registrars  was  appointed  at  that 
period  of  the  year,  and  that  was  the  only  time 
of  the  year  during  which  he  obtained  a 
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tion.  The  Judge  held  at  the  trial  that  there 
was  lawful  or  reasonable  cause  for  the  absence 
of  the  coroner,  and  the  prisoner  was  found 
guilty : — Hdd,  that  the  question  of  lawful  or 
reasonable  cause  was  to  be  decided  by  the 
Judge  and  no(  by  the  jury,  that  there  was 
some  cTidence  upon  which  the  Judge  could 
•o  decide,  and  that  the  conviction  was  right. 
R,  T.  Johnaont  41 

PooB  Lrw — ^Valuation  list  and  contribution  order. 
See  Union  Assessment. 

FbOB  Law  kxmYi—^proceeding$  against  overseer  to 
recover  sum  certified  to  he  due :  certificate  of  trea- 
surer:  duty  qf  justices]— By  11  &  12  Vict.  c. 
91.  s.  9,  in  an^  proceedings  to  be  taken  by  an 
auditor  before  justices  to  recover  sums  certified 
by  him  to  be  due,  it  shall  be  sufficient  for  him 
to  produce  a  certificate  of  his  appointment,  and 
to  state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  book  of  account 
of  the  union,  and  that  the  sum  certified  to  be 
due  had  not  been  paid  to  the  treasurer  within 
seven  da^  after  the  same  had  been  so  certified, 
nor  withm  three  clear  days  of  the  laying  of  the 
information,  of  which  non-payment  a  certificate 
in  writing,  purporting  to  be  signed  by  the  trea- 
'  surer,  shall  be  sufficient  proof  on  the  part  of  the 
auditor.  Upon  an  application  to  justices  under 
this  section  to  issue  their  warrant  to  levy  the 
amount  due  from  the  assistant  overseer  of  a 
parish,  the  evidence  prescribed  by  the  above 
section  was  adduced  but  the  justices  refused  to 
treat  the  certificate  of  the  treasurer  as  conclu- 
sive, but  allowed  the  overseer  to  prove  payments 
made  by  him  between  the  date  of  the  certificate 
of  the  auditor  and  that  of  the  treasurer : — 
HM,  that  the  justices  were  right  as  the  section 
made  the  treasurer's  certificate  jpnww  facie,  but 
not  conclusive  evidence.     R.  v.  Fordham,  153 

Poor  Batb — lands  taken  under  Act  (f  ParHa" 
ment :  liability  to  make  good  deficiency  in  rates] — 
I)efeiidants  were  authorized  by  their  Special  Act 
to  take  lands  in  several  parishes,  and  to  con- 
struct thereon  seven  railwavs,  which,  when 
completed,  were  to  be  called  the  East  London 
Railway.  Section  128  enacted  that  if  and 
while  me  defendants  were  possessed  under  this 
Act  "  of  any  lands  assessed  or  liable  to  be  as- 
sessed to  any  sewers  rate,  consolidated  rate, 
poor-rate,  police-rate,  main  drainage  rate, 
church-rate,  or  other  parochial  or  ward  rate, 
they  shall  from  time  to  time,  until  the  railway 
or  the  works  thereof  are  completed  and  assessed 
or  liable  to  be  assessed,  be  liable  to  make 
good  the  defidency  in  the  assessment  for  such 
nteB  by  reason  ox  those  lands  being  taken  or 
used  for  the  purposes  of  the  railway  or  works." 
Defendants  took  for  the  purposes  of  the  Act 
lands  in  R.  parish  assessed  to  parochial  rates, 
and  completed  thereon  all  that  portion  of 
railway  No.  1  which  lay  within  B.  parish,  and 
alflo  the  stations  thereof.  They  were  construct- 
ing, but  had  not  completed,  the  rest  of  railway 


No.  1.  The  oompleted  portion  ths^  had  let  to 
the  B.  Gompanj,  who  had  opened  it  for  traffic, 
and  now  occupied  and  worked  it  as  a  railway. 
The  defendants  had  also  taken  lands  in  other 
parishes,  whereon  they  had  completed  railway 
No.  4,  and  were  constructing,  but  had  not  com- 
pleted, the  remaining  five  rwlways : — flcW,  per 
WiLLEs,  J.,  Ebatino,  J.,  Lush,  J.,  and  Brbtt, 
J.,  reversing  the  judgment  of  the  Court  of  Ex- 
chequer, and  affirming  The  Queen  y.  The  Metro* 
politan  Rail.  Co.  UO  Law  J.  Rep.  (n.s.)  M.C. 
118),  that  the  liability  to  make  good  the  defici- 
ency did  not  cease  until  the  whole  of  the  rail- 
way authorised  by  the  Special  Act  was  com- 
pleted. Ckmtra,  per  Blackbubk,  J.,  and  Hel- 
LOB,  J.,  that  as  saon  as  any  portion  of  the  rail- 
way was  completed  and  beneficially  occupied,  it 
became  "  liable  to  be  assessed,"  and  the  de- 
fendants ceased  as  to  that  portion  t^  be  liable 
to  make  good  the  deficiency  in  the  rates  under 
section  128.  Whiteohurch  v.  East  London  Rail. 
Co.,  18 

^— -  occupation :  rateable  value :  cemetery :  sale 
of  plots  of  land] — ^Appellants,' a  cemetery  com- 
pany, in  1869,  according  to  their  usual  cus- 
tom, sold  plots  of  land  to  purchasers.  The  plots 
were  respectively  conveyed  to  hold  unto  the  said 
purchaser,  his  heirs  and  assigns  for  ever,  upon 
trust  and  to  the  intent  chat  he  the  said  pur- 
chaser, his  heirs  and  assigns,  may  Tsubjecc 
nevertheless  to  the  rules  and  orders  for  tne  time 
being  of  the  company  for  the  management  and 
regulation  of  the  cemetery)  erect  or  construct  a 
vault  or  mausoleum  in  or  upon  the  same,  and 
ma^  use  the  said  plot  as  and  for  a  place  of 
burial,  &c,  and  for  no  other  purposes  what- 
ever; and  subject  to  the  intent  aforesaid  in 
trust  for  the  said  trustees  and  directors,  their 
heirs  and  assigns  for  ever,  as  part  of  the  pro- 
perty of  the  company.  The  purchaser  co- 
venanted to  repair  the  grave,  mausoleum,  &c., 
and  to  observe  the  rules  and  orders  made  by  the 
company  for  the  management  and  regulation  of 
the  cemetery.  Part  of  the  working  expenses  of 
the  companv  was  the  keepingin  order  the  said 
plots  for  the  purchasers.  The  gates  of  the 
cemetery  were  closed  at  specified  times,  after 
which  the  purchasers  were  not  admitted.  In 
rating  the  company  to  the  poor-rate,  the  sum 
received  in  1869,  as  purchase  money  for  the 
sale  of  the  plots  of  land,  was  treated  as  part 
of  the  annual  value  of  the  occupation  of  the 
cemetery  by  the  company  in  that  year: — Held, 
first,  that  the  company  was  liable  to  be  rated  as 
the  occupiers  of  the  whole  cemetery,  including 
the  plots ;  second,  that  the  sum  received  was 
properly  treated  as  part  of  the  annual  value. 
R.  V.  The  Abney  Park  Cemetery,  124 

■  I  Sunday  and  Ragged  Schools  {Exemption  from 
Rating)  Act,  1869,  construction  of  word  "  may''] 
—  Under  "  The  Sunday  and  Ragged  Schools 
(Exemption  from  Rating)  Act,  1869,"  32  &  33 
Vict,  c  40.  s.  1,  by  which  rating  authorities 
may  exempt  from  their  rates  buildings  used  as 
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Sunday  or  ragged  schools,  the  rating  autho- 
rity hais  a  discretion  and  is  not  bound  to  exempt 
any  snch  schooL    Bell  y .  Cranes  122 

Poor  Ratb  (continued) — clocks^  warehouses,  and 
machinery  occupied  as  one  estate:  warehouses 
capable  of  beneficial  oceupcUum  apart  from  docks  : 
increased  vahte  by  connection  with  docks :  stparate 
rating] — The  appellants  were  the  occupiers  of 
docks,  warehouses  and  worbs  situate  in  different 
townc^ps.  By  the  provisions  of  various  Local 
Acts  the  docks,  &c.,  were  to  constitute  one  estate 
under  an  uniform  system  of  management.  The 
appellants  were  rated  to  the  poor-rate  in  respect  of 
warehouses,  &c,  which  were  capable  of  separate 
beneficial  occupation  apart  from  their  proximity 
to,  and  connection  with,  the  docks,  situate  in 
the  rating  township,  and  were  enhanced  in  value 
by  their  connection  with  these  docks,  though 
the  income  of  the  docks  taken  as  a  whole,  and 
as  one  concern,  exceeded  the  income  derived 
from  them : — Held^  that  the  rate  was  good,  and 
that  the  premises  were  properly  rated  at  their 
enhanced  value,  as  alK>ve  mentioned.  The 
Mersey  Docks  and  Harbour  Board  v.  The  Over' 
seers  of  Birkenhead,  141 

PuBuc  HovsB.    See  Sunday  Trading. 

QuABTBB  Sbssiohs — rulc  qf  practice :  entry  ofap» 
peals^—Vpon  appeal  to  quarter  sessions  from 
the  refusal  of  a  license  at  the  special  licensing 
sessions  it  appeared  that  the  preliminaries  in- 
troductory to  an  appeal  required  by  9  Oeo.  4. 
c.  61.  8.  27  had  been  observed,  but  that  the 
appeal  had  not  been  entered  and  the  grounds 
of  appeal  deposited  with  the  clerk  of  the 
peace  three  clear  days  before  the  first  day  of 
sessions,  pursuant  to  a  rule  or  standing  order  of 
the  sessions.  The  Court  thereupon  refused  to 
allow  the  appeal  to  be  entered,  and  made  an 
order  on  the  appelant  for  costs : — ffeld,  that 
the  order  of  sessions  must  be  quashed,  for  the 
rule  was  one  which  they  had  no  power  to  make 
inasmuch  as  it  did  not  merely  relate  to  the 
practice  of  the  sessions,  but  added  to  the  con- 
ditions prescribed  by  the  statute  with  regard  to 
appeals.    R,  v.  Pawlett,  157 

Railway  Company — ^Right  to'  be  heard  ogainst 
order  of  justices  for  payment  of  special  con- 
stables under  1  &  2  Vict.  c.  80.  See  Special 
Ck)n8tables. 

Railway  Station  —  cabstand  on  premises  con- 
nected  therewith :  wilful  trespass  by  cab- 
e^rnw]— Bv  3  &  4  Vict  c.  97.  s.  17,  "  if  anv 
person  shall  wilfully  trespass  upon  any  rail- 
way) or  any  of  the  stations  or  other  works 
or  premises  connected  therewith,  and  shall 
refrise  to  quit  the  same  upon  request  to  him 
made  by  any  officer,  &c.,  he  sliall  forfeit," 
&c  A  railway  company  allowed  a  portion 
of  the  premises  connected  with  their  raU- 
way  station  to  be  occupied  as  a  cab-stand  by 
cabs,  the  drivers  of  which  paid  a  weekly  sum 


for  the  privilege.  S.,  a  cab-driver,  placed  his 
cab  upon  the  stand  and^refnsed  to  move,  although 
he  was  requested  to  do  so  by  the  officer  of  the 
company.  He  did  not  pay  the  weekly  sum 
charged  by  the  company,  and  bv  occupying  a 
place  upon  the  stand  he  depiived  another  cab- 
driver,  who  had  paid  the  saia  weekly  sum,  from 
occupying  a  place  upon  the  stand: — Hddf  that 
if  S.  intentionally  and  purposely  kept  his  cab 
upon  the  t-tand  after  being  requested  to  move 
off,  he  did  so  wilfully,  and  was  liable  to  the 
penalty  imposed  by  the  above  Becti(Hi,  although 
he  honestly  believed  that  he  was  entitled  to 
keep  it  there  without  making  any  payment  to 
the  company.    Fonlger  v.  Steadman,  3 

Railways  Clauses  Consolidation  Act — varia* 
tion  by  special  act:  revival  qf  general  act] 
— The  special  Act  of  a  railway  company 
(in  which  was  incorporated  the  Railways 
Clauses  Consolidation  Act,  1845,  so  far  as  it 
was  not  expressly  varied  or  excepted)  provided 
that  if,  after  notice,  the  company  did  not,  with 
reasonable  expedition,  repair  a  bridge  over  a 
turnpike  road  to  the  satismction  of  the  surveyed 
of  the  trustees  thereof,  the  latter  might  repair 
and  recover  the  costs;  the  turnpike  trust, 
however,  was  suffered  to  expire: — Held,  that 
though  the  Railways  Clauses  Consolidation  Act, 
1845,  s.  65,  was  expressly  varied  by  the  Special 
Act>  yet  it  revived  on  the  cessation  of  the  turn- 
pike trust,  and  an  order  to  repair  the  bridge 
might  be  made  under  it  Londony.Chatham  and 
Dover  Rail,  Co.  v.  Board  of  Works  for  the  WandS' 
worth  District,  70 

Rkceivino  Stolen  Goods— goods  obtained  by  false 
pretences:  indictment:  defective  averment:  aider 
by  verdict] — A  prisoner  was  tried  and  convicted 
on  a  count  of  an  indictment  which  alleged  that 
the  defendant  unlawfully  received  goods,  unlaw* 
fully,  &c.,  obtained  **  by  means  of  certain  false 
pretences,*'  with  intent,  &c.,  knowing  the  same 
to  have  been  obtained  by  means  of  certain  &l8e 
and  fraudulent  pretences  with  intent,  &c. : — 
Heldy  that  whether  or  not  the  indictment  ought 
to  have  described  and  set  out  the  false  pre- 
tences, as  well  on  principle  as  because  it  had 
followed  the  words  of  the  statute,  it  was  cured 
by  verdict,  and  that  it  was  too  late  to  take  such 
an  objection  by  motion  in  arrest  of  judgment, 
and  a  conviction  on  such  count  .was  affirmed. 
The  King  v.  Mason  (2  Term  Rep.  581)  disap- 
proved.   /?.  V.  Goldsmith,  94 

Relief — recovery  of  relief  given  to  pauper.  See 
Pauper. 

Special  Constable — order  for  payment  ^:  right 
to  be  heard  against  order] — Under  1  &  2  Will.  4.  c 
41,  justices  of  the  peace  may  appoint  special  con- 
stables, if  it  is  made  to  appear  to  them  upon  oath 
of  any  credible  witness  tliat  a  tumult  or  riot  may 
be  reasonably  apprehended,  and  if  they  are  of 
opinion  that  the  ordinary  officers  appointed 
for  preserving  the  peace  are  not  si^dent 
Under  1  &  2  Vict,  c.  80,  justices  are  empowered, 
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vpon  *beiiig  satisfied  upon  the  oaths  of  three 
credible  Tritnesses,  that  the  appointment  of 
such  special  constables  was  occasioned  by  the 
behavionr,  and  reasonable  apprehension  of 
the  behaviour,  of  persons  employed  upon 
railway  works,  to  mike  an  order  for  the  pay- 
ment of  such  special  constables  upon  the  trea- 
surer or  other  officer  having  the  control  of  the 
funds  of  any  company  carrying  on  such  works: 
— Eeid,  that  before  such  last-mentioned  order 
is  made  an  opportunity  must  be  aflToided  to  the 
penojis  upon  whom  it  is  proposed  to  be  made  to 
be  heard  against  it.  B.  y.  The  Cheshire  Lines 
Committee,  100 

Statutb— Bepeal  of.    See  Alehouse. 

SuxDAT  Teading—  idle  of  intoxicating  liquors  on 
Sunday:  bona  fide  traveler:  onus  of  proof] — 
Where  justices  found  that  certain  men  who  were 
on  the  appellant's  premiges  wore  not  all  bona 
fide  travellers,  and  that  inasmuch  as  upon  mis- 
representations made  by  those  who  were  not 
bona  fide  travellers,  intoxicating  liquors  had 
been  obtained  by  them,  sufficient  diligence  had 
not  been  used,  and  that  it  was  for  the  appel- 
lant to  bring  himself  within  the  exception  as 
to  bona  fide  travellers  which  he  had  failed  to 
do,  and  they  accordingly  convicted  him  in  a 
penal^  of  6/., — Hcld^  that  the  justices  wore 
right  in  holding  that  under  the  Act  the  burden 
lay  upon  the  appellant  of  shewing  that  the  sale 
of  liquor  was  within  the  exception  in  section 
24,  but  the  case  was  remitted  to  the  justices  to 
find  as  a  fact  whether  the  appellant  bona  fide 
thought  that  the  persons  admitted  by  him  were 
travellers  within  the  meaning  of  the  Act, 
QuAiN,  J.,  inclining  to  the  opinion  that  such  a 
bona  fide  belief  would  bring  the  appellant  with- 
in tbe  exception ;  Bulckbubk,  J.,  and  Abchi- 
BiXD,  J.,  being  rather  of  opinion  that  the 
appellant  must  prove  that  the  persons  admitted 
were  bona  fide  travellers.  Roberts  v.  Hum- 
phreys, 147 

Toix.    See  Turnpike  Trust. 

Town  Police  Ciavsbs  Act,  lSi7  —  carriage 
plying  for  hire  mthout  license] — A  piece  of 
ground,  the  property  of  a  railway  company, 
is  not — though  used  as  an  approach  to  a 
station,  and  though  not  fenced  oS  from 
the  public  highway— a  "street"  or  "road" 
within  the  moaning  ,of  the  3rd  section  of  the 
Town  Police  Clauses  Act,  1847,  so  as  to  render 
persons  who  by  agreement  with  the  company 
Keep  carriages  standing  there,  liable  to  a 
penalty  for  allowing  carriages  to  ply  for  hire 
without  a  license.     Curtis  v.  Embrey,  39 

Tbbspabs— Wilful  trespass  by  keeping  a  cab  on 
railway  premises  after  notice.  See  Railway 
Station. 

TuBMFixs  Tbust— |K>ttw  to  take  tolls  on  particular 


road  on  condition  of  keeping  it  in  repair:  con- 
tribution] — By  a  Local  Turnpike  Act,  5  Vict, 
c.  Ixix.  s.  2,  in  case  the  trustees  should  keep  in 
good  repair  part  of  a  road  within  the  parish  of 
G.  B.  they  were  empowered  to   take  certain 

rifled  tolls  upon  it.  The  tolls  received  by 
trustees  in  respect  of  this  portion  of  the 
road  were  considerably  more  than  was  sufficient 
to  keep  it  in  repair : — Held,  that  so  long  as 
the  trustees  continued  to  take  these  tolls,  and 
found  them  sufficient  to  keep  such  part  of  the 
road  in  repair,  they  could  not  in  addition  to 
the  tolls  claim  to  have  an  order  made  on  the 
parish  of  O.  B.,  for  the  payment  of  a  further 
sum  under  4  &  5  Vict.  e.  59.  s.  1,  on  the  ground 
that  there  was  a  general  deficiency  of  the  fonds 
of  the  whole  turnpike  trust.  T^tees  qf  the 
Market  Harborough  and  Brampton  Turnpike 
Trust  V.  The  Market  Harborough  Highway 
Board,  139 

arrears  of  interest  due  to  mortgagees :  applioa' 
tion  of  tolls :  contribution] — A  Local  Turnpike 
Act,  4  Vict.  c.  XXXV.,  after  reciting  that  the 
principal  sum  borrowed  on  the  credit  of  the 
tolls  under  former  Acts  still  remained  unpaid, 
together  with  arrears  of  interest  thereon,  by  b« 
18  directed  that  "  all  moneys  received  by  the 
trustees  should  be  applied  in  the  first  place  in 
paying  and  discharging  any  interest  which  might 
from  time  to  time  be  owing  in  respect  of  any 
money  borrowed  on  the  credit  of  the  tolls; 
secondly,  in  maintaining  and  keeping  the  road 
in  repair ;  and  thirdly,  in  reducing  and  paying 
off  the  principal  sums  borrowed:** — Held, 
QuAiK,  J.,  doubting,  on  an  application  by  the 
trustees  to  justices  for  an  order  on  the  highway 
board  to  contribute  under  4  &  6  Vict  c.  69,  out 
of  the  highway  rates  towards  the  repairs  of  a 
turnpike  road,  tliat  the  Act  did  not  authorize 
the  payment  of  arrears  of  interest  before  re- 
pairing the  road.  Trustees  of  Market  Harborough 
and  Brampton  Turnpike  Trust  v.  Kettering  High- 
way Board,  137 

Ukiok  Assiis&vsi!rt--deposit  of  amended  valuation 
list] — Tho  valuation  list  of  a  parish  under  the 
Union  Assessment  Committee  Act,  1862  (25  & 
26  Vict  c.  103),  must,  when  altered  by  the  com- 
mittee, be  deposited  for  inspection  under  ss.  17 
&  21,  and  if  not  so  deposited,  it  is  invalid, 
together  with  any  contribution  order  based  upon 
it    R,  V.  Chorlton  Union,  34 

Valuation  List.    See  Union  Assessment 

Vabiavce— between  statement  in  indictment  and 
proof.    See  Amendment 

Weights  and  MsASuaBS  —  spring  balance  in- 
correct: selling  on  highway]— ^he  appellant, 
when  in  the  act  of  selling  provisions  upon 
a  highway,  used,  for  the  purpose  of  weigh- 
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log  the  said  prorinonB,  a  spring  balance 
-whioh  was  incorrect,  as  bebg  aflsinst  the 
seller  and  in  farour  of  the  porchaser.  No 
fraud  on  the  public  was  intended: — Held,  that 
the  spring  b^ance  could  not  be  seized  under 
section  3  of  22  &  23  Vict  c.  56,  nor  was  the 
appellant  liable  to  the  penalty  imposed  by  that 
section  upon  persons  haying  in  their  possession 
&lse  or  umust  beams,  scales  or  balances. 
Booth  T.  ShaigeU,  98 


Wins  and  Bberhousb  Act.    See  Alehouse. 
WoBDS — '^Lawful  or  reasonable  cause,**  41 

"May,"  122 

"Kckness,"  llfi 

"  Stack  of  Stiaw,"  63 

"  Street  or  Koad,**  39 
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HABTEB  V.   HABTEB, — 

-  (habtsb  and  others  died 
to  see  proceedings,) 


WM — MtsiaJee  in  Residucvry  Clause — 
Words  omitted — Words  inirodxiced  not  in 
Instructions — Codicil — Probate  of  WUl  in 
existing  Form, 

TestcUor  intended  to  divide  the  residue  of 
his  personal  estaie  among  his  sons.  The 
intenHon  was  expressed  in  the  memorandum  i 
of  instructions  for  the  ttnllj  which  dealt 
with  really  as  well  as  personalty^  by  the 
words — "oiwi  the  residue  equally  among 
all  the  sons.**  In  draunng  the  tfnll^  the 
words f  **  and  personal^**  which  should  have 
foUowed  tlie  word  "  real  **inthe  residuary 
clause  were  omitted  by  mistake^  and  the  clause 
in  consequence  purported  to  dispose  only  of 
the  residue  of  realty.  There  was  no  residue 
of  realty^  eiUier  at  the  date  of  the  execution 
of  the  will  or  ai  the  death  of  the  testator^ 
but  there  was  residue  of  personalty  of  con" 
sid^able  value: — Held,  assuming  parol 
evidence  to  be  admissible  to  shew  the  mis- 
take^ thai  U  was  not  in  the  power  of  the 
Court  to  correct  it  by  inserting  the  omitted 
words  in  the  clause^  or  otherwise  to  give 

NbW  SbBUS,  42.~PttOB.  AND  M. 


effect  to  the  intention  of  the  testator  by  ex^ 
pungingfrom  the  clause  the  word  "  real; " 
and  the  will  was  pronounced  for  in  its 
existing  form, 

Semble,  if  the  error  in  the  will  had  been 
of  a  kind  which  the  Court  could  ha/oe  recti- 
fiedy  the  Court  would  not  ha/ve  been  pre- 
dudedfrom  doing  so  by  the  execution  of  a 
codicUf  which,  after  making  certain  altera- 
tions in  the  wUl^  "  m  oZZ  other  respects  " 
confirmsd  U, 

The  testator  intended  to  divide  the 
residue  of  his  personal  estate  among  his 
sons.  This  intention  was  expressed  in'the 
memorandum  of  instructions  for  the  will, 
which  dealt  with  realty  as  well  as  person- 
alty, by  the  words — "and  the  residue 
equally  among  all  the  sons."  In  the 
drawing  of  the  will  the  words,  "  and  per- 
sonal,'* were  omitted  by  mistake  from  the 
residuary  clause,  which  purported  in  con- 
sequence to  dispose  only  of  the  residue  of 
the  realty.  The  clause  in  the  will  ran 
thus:  "Upon  further  trust  to  stand 
possessed  of  all  the  residue  and  remainder 
of  my  real  estate,  in  trust,  to  divide  the 
same  between  and  among  such  of  my  sons 
now  bom,  or  hereafter  to  be  bom,  Ac, 
my  eldest  son  for  the  time  being  taking 
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two  equal  shares  of  such  residue,  and  each 
of  my  other  sons  respectively  one  equal 
share  thereof  in  equal  proportions."  There 
was  no  residue  of  real  estate,  either 
at  the  date  of  the  execution  of  the  will 
or  at  the  death  of  the  testator,  but  there 
was  residue  of  personalty  of  considerable 
value  ;  and  the  question  raised  by  the  suit 
was,  whether  the  Court  had  power  to  give 
effect  to  the  intentions  of  the  testator  by 
omitting  from  the  probate  the  word 
**real,'*  immediately  preceding  the  word 
**  estate  "  in  the  residuary  clause. 

The  foots  of  the  case  were  these — The 
testator  was  the  Rev.  George  Gardner 
Harter,  late  of  Cranfield,  Bedfordshire. 
On  the  30th  of  April,  1862,  he  called 
upon  his  solicitor,  Mr.  Slater,  of  Man- 
chester, to  consult  him  as  to  his  will.  As 
the  disposition  he  proposed  to  make  of 
his  property  was  dependent  on  the  settle- 
ments made  on  his  marriage,  it  was 
arranged  that  he  should  call  upon  the 
following  day,  and  that  in  the  meantime 
Mr.  Slater  should  refer  to  the  settlements. 
On  the  following  day,  the  1st  of  May,  the 
testator  called  again.  Mr.  Slater  ex- 
plained to  him  the  effect  of  the  settle- 
ments, and  the  testator  then  gave  oral 
instructions  for  the  preparation  of  his 
will,  and  those  instructions  Mr.  Slater 
took  down  in  writing  in  his  presence. 
The  memorandum  ran  as  follows  : 

"  Instructions  for  will  of  Rev.  George 
Gkirdner  Harter,  Rector  of  Cranfield,  in 
the  county  of  Bedford. 

"  Give  to  wife,  Elizabeth  Jessy  H.,  all 
provisions,  wines,  liquors,  carriages,  horses, 
harness,  live  and  dead  stock  in  and  about 
my  dwelling-house  and  farm  at  Cranfield, 
except  plate  and  ^niture,  with  IfiOOl. 
legacy  to  wife  absolutely.  Set  apart  a 
sum  sufficient  to  raise  an  annuity  of 
2,000Z.  per  annum,  and  pay  such  annuity 
to  Mrs.  Harter  for  life,  with  powers  of 
investment.  Give  to  Mrs.  Harter  the 
privilege  of  occupying  rent  free  the 
house,  outbuildings,  gardeus  and  pleasure 
grounds  at  Cranfield  Court,  until  eldest 
son  for  the  time  being  shall  attain  twenty- 
five  years  of  age,  provided  she  so  long 
remains  my  widow;  and  during  such 
occupation  of  the  house  Mrs.  Harter  to 
have  the  use  of  the  plate  and  furniture, 
without    liability  to  loss    or  breakage. 


Limit  (subject  to  interest  in  Cranfield 
Court  given  to  Mrs.  H.)  the  Cranfield 
and  other  estates  in  Bedfordshire  and 
Buckinghamshire,  including  the  advow- 
Ron  of  Cranfield  and  the  plate,  to  like 
limitations  as  the  Yorkshire  estate,  sub- 
ject to  previous  trusts.  Give  the  ftimiture 
at  Cranfield  Court  to  eldest  son  for  the 
time  being,  on  attaining  twenty-five ;  also 
give  him  20,000Z.  on  attaining  twenty-one. 

"  Give  legacy  of  10,000L  to  each  of  my 
daughters,  Sophia  Elizabeth  Jessy  H. 
and  Eleanor  Maude  H.,  on  twenty-one  or 
marriage.  And  the  residue  equaUy  among 
all  the  sons,  including  the  eldest  for  the 
time  being,  on  attaining  twenty-one. 

"  Maintenance,  education,  and  advance- 
ment clauses  during  minority,  as  usual. 
Trustees  and  executors,  my  wife  and  my 
brother  James  Collier  Harter." 

The  testator  at  the  same  time  gave 
instructions  for  the  preparation  of  a  joint 
appointment  by  himself  and  his  wife, 
under  the  powers  contained  in  the  marriage 
settlements,  of  a  sum  of  65,000i.  between 
their  children,  and  this  appointment 
formed  part  of  the  scheme  which  he 
wished  to  be  carried  out  in  connection 
with  his  will.  Mr.  Slater  handed  the 
memorandum  of  instructions  for  the  will  ^ 
to  his  managing  clerk,  Mr.  J.  Howarth, 
who  drew  up  a  draft  will.  In  this  draff 
the  residuary  clause  was  drawn  in  the 
following  words — "  And  subject  to  the 
trusts  hereinbefore  contained,  npon  fur- 
ther trust  to  stand  possessed  of  all  the 
residue  and  remainder  of  my  real  estate, 
in  trust,  to  divide  the  same  equally  between 
and  amongst  such  of  my  sons  now  bom 
or  hereafter  to  be  born  (including  my 
eldest  son  for  the  time  being),  as  and 
when  they  shall  severally  attain  their 
respective  ages  of  twenty-one  years  for 
their  own  use  and  benefit  absolutely." 

On  the  2nd  of  May,  Air.  Slater 
handed  to  the  deceased  a  fair  copy  of  the 
draft  for  his  perusal,  and  on  the  same 
day  the  draft  of  the  joint  appointment 
was  also  furnished  to  him.  On  the  6th  of 
May,  the  deceased  returned  to  Mr.  Slater 
the  draft  will,  accompanied  with  a  letter 
in  which  he  wrote,  "I  have  carefully 
perused  the  draft  will,"  and  suggested 
certain  alterations.  These  alterations 
were  made  in  the  draft  in  red  ink,  and 
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the  draft  bo  altered  was  again  returaed 
to  the  deceased.  On  the  10th  of  May,  he 
wrote  to  Mr.  Slater,  "  The  alterations  in 
the  draft  will  are  what  I  desire.  .  .  The 
will  and  appointment  shaU  be  executed  as 
soon  as  reieuij."  Subseqnentlj,  at  his 
request  the  draft  will  was  again  returned 
to  him  for  perusal,  and  on  the  4th  of  June 
he  wrote  to  Mr.  Slater — "  I  now  return 
to  yon  the  draft  of  my  will.  The  altera- 
tions I  wish  are  as  follows :  To  my  two 
present  daughters  I  give  10,000Z. ;  to  any 
hereafter  to  be  bom,  15,0002.  each,  unless 
the  death  of  my  two  present  girls  should 
happen,  when  they  would  then  only  have 
from  me  10,000Z.  each.  With  regard  to 
the  residue  of  my  estate,  I  would  direct 
that  it  should  be  divided  into  as  many 
shares  as  I  have  sons^ — ray  eldest  son  to 
have  two  shares,  in  addition  to  his  legacy 
of  20,0002.  and  the  other  specific  pro- 
visions made  for  him  already.  These 
alterations  made,  will  you  forward  me 
the  will  and  joint  appointment  when  they 
shall  be  executed  ?  You  will  please  mark 
the  instructions  in  pencil.  I  should  like 
to  have  the  draft  will  after  to  retain." 

The  draft  will  was  altered  as  suggested, 
but,  with  the  exception  of  the  above-men- 
tioned alterations,  no  change  was  made 
in  the  residuary  clause,  which  remained 
the  same  as  drawn  in  the  first  draft,  and 
was  so  copied  into  the  will,  which  was 
ultimately  executed  by  the  deceased  at 
his  own  house,  on  the  6th  of  June,  1862. 
He  returned  the  will  after  it  was  executed 
to  Mr.  Slater,  but  retained  the  draft. 

On  ^e  1st  of  August,  1863,  Mrs. 
Harter  wrote  from  Scarborough  to  Mr. 
Slater,  at  her  husband's  request,  asking 
for  piu^ulars  with  regard  to  a  sum  of 
25,0002.,  which  his  fikther  had  covenanted 
to  settle  upon  her.  The  letter  continued  : 
''And  then  with  regard  to  his  eldest 
son  for  the  time  being  (not  having  the 
draft  will  before  him),  he  believes  that  he 
takes  the  Hatfield  estate,  the  Bedfordshire 
and  Buckinghamshire  estate,  20,0002.  ab- 
solutely, two-thirds  of  the  residue,  his 
brothers  having  one  third."  In  reply, 
Mr.  Slater  wrote:  "The  eldest  son  for 
the  time  being  takes  under  his  father's 
will  20,0002.  absolutely  and  also  two 
equal  share^  of  the  residue,  the  other  sons 
taJcing  each  one  share  of  the  residue,  the 


whole  being  divided  iiito  as  many  shares 
as  there  are  sons."  This  letter  Mrs. 
Harter  handed  to  the  deceased,  who 
sometime  afterwards  forwarded  through 
his  brother,  Mr.  James  Collier  Harter, 
instructions  for  the  preparation  of  a 
codicil  to  his  will.  By  this  codicil  he 
increased  the  annuity  given  by  the  will 
to  Mrs.  Harter,  and  appointed  Mr.  William 
Slater,  jun.,  an  additional  trustee  and 
executor,  and  *'  in  all  other  respects  con- 
firmed his  said  will."  The  codicil  was 
executed  by  him  at  his  house  at  Scar- 
borough on  the  31st  of  August,  1863, 
and  was  then  returned  by  him  to  Mr. 
Slater,  in  whose  custody  both  the  will 
and  codicil  remained  untU  after  the  death 
of  the  deceased,  when  the  error  in  the 
residuary  clause  of  the  will  was  for  the 
first  time  noticed. 

At  the  date  of  the  will  the  deceased  was 
possessed  of  real  estate  (which  was  all 
settled)  of  considerable  value,  and  of 
personalty  of  the  value  of  200,0002.  He 
acquired  additional  real  estate  subse- 
quently to  the  date  of  the  codicil,  but  it 
was  settled  upon  the  same  trusts  as  his 
other  real  estate.  At  his  death  there  was 
no  residue  of  real  estate  upon  which  his 
will  could  operate,  but  there  was  residue 
of  personalty  of  the  value  of  150,0001. 
The  deceased  died  on  the  7th  of  February, 
1872,  leaving  surviving  him  his  widow 
and  ten  children ;  namely,  five  sons  and 
five  daughters.  The  will  and  codicil  were 
propounded  by  the  plaintiffs,  Mr.  James 
Collier  Harter  and  Mr.  William  Slater, 
the  younger,  two  of  the  executors.  The 
defendant  was  Mrs.  Elizabeth  Jessy 
Harter,  the  widow  of  the  deceased ;  and 
the  children  were  cited  to  see  proceedings. 
The  pleadings  are  set  out  in  the  judg- 
ment. The  case  was  heard  before  the 
Court  itself  on  the  28th  and  29th  of 
November,  1872. 

The  following  evidence  was  taken  de 
bene  esse — 

Mr.  William  Slater. — I  am  a  solicitor 
practising  at  Manchester.  I  knew 
the  testator  for  many  years.  He  was 
married  in  1848.  I  prepared  the  mar- 
riage settlement.  65,0002.  was  put  in 
settlement — income  to  Mr.  and  Mrs. 
Harter  for  lives,  and  to  children  as  they 
should   appoint.     Testator  called  on  mo 
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on  the  SOth  of  April,  1862,  and  oonstdted 
me  in  reference  to  making  bis  will.  On 
the  Ist  of  May  he  called  again.  I  ex- 
plained to  him  the  effect  of  the  settle- 
ments. He  then  gaye  me  instructions  for 
his  will,  and  I  took  them  down  in  writing 
in  his  presence.  He  divided  the  residue 
equally  between  his  sons.  By  that  he 
certainly  refiBrred  to  his  personalty,  for 
there  was  no  other  properly.  I  gave  the 
memorandum  of  iuEtructions  to  Mr. 
Howarth,  my  managing  clerk,  to  pre- 
pare a  draft  will.  [The  correspondence 
which  took  place  between  the  testator  and 
witness  with  reference  to  the  will  was% 
here  referred  to  and  read.]  I  did  not 
receive  instructions  to  insert  the  word 
"  real "  in  the  residuary  clause.  I  knew 
there  was  no  residue  of  real  estate,  and 
that  the  residue  consisted  only  of  pei% 
sonalty.  The  real  estate  was  all  settled. 
AflerUiedateof  thecodicilthe  testatorpur- 
chased  some  real  estate,  but  it  was  settled 
to  the  same  uses  as  the  Bedford  estate. 
He  had  no  property  to  which  the  residuary 
clause  could  apply  except  personalty.  I 
gave  Mr  copy  of  the  draft  will  to  tes- 
tator. I  kept  the  will  till  he  died  in  Feb- 
ruary, 1872.  I  had  no  instructions  to  in- 
sert the  word  "real"  in  the  resi^luary 
clause ;  it  was  entirely  a  mistake. 

Cross-examined — ^When  the  codicil  was 
drawn,  neither  the  testator  nor  I  had  the 
will  before  us. 

Mr.  James  Collier  Harter  (testator's 
brother). — I  was  present  when  the  in- 
structions were  given  for  the  will.  Tes- 
tator said  he  would  leave  the  residue  to 
liis  sons.  He  consulted  me  again.  I 
advised  that  his  eldest  son  should  have  a 
double  share.  I  can't  say  what  he  actually 
said.  In  1868  I  was  at  Scarborough/  I 
suggested  an  increased  jointure  to  his 
widow.  By  his  direction  I  gave  instruc- 
tions for  the  preparation  of  Uie  codicil. 

Mr.  J.  HowBTui  stated  that  he  prepared 
the  draft  will  from  the  memorandum  of 
instructions  given  to  him.  He  did  not 
know  what  the  testator's  property  X5on- 
sisted  of.  He  intended  to  write  in  the 
residuary  clause  the  words,  "  repidue  and 
remainder  of  my  real  and  personal  estate," 
but  inadvertently  omitted  the  words, "  and 
personal,"  owing  to  the  haste  with  which 
the  draft  was  made. 


The  witness  was  re-called,  and,  in  r^ly 
to  a  question  from  the  Court,  stated  uiat 
he  should  interpret  the  word  "  residue " 
in  the  instructiona  as  meaning  "  residue 
of  real  and  personal  estate." 

Mrs.  Harter.— In  1862  the  testator  told 
me  fhat  he  was  going  to  make  hia  will. 
In  1863,  at  Scarborough,  he  asked  me  to 
write  to  Mr.  Slater.  I  did  so,  and  re- 
ceived an  answer.  (Letter  and  answer 
as  set  forth  above.)  He  often  spoke  of 
how  he  had  disposed  of  the  residue  of  his 
property.  He  always  considered  that  he 
had  given  a  double  share  to  his  eldest 
son. 

Mr.  Slater  recalled. — The  testator  ac- 
quired some  real  estate  subsequently  to 
the  date  of  the  codiciL  He  bought  and 
paid  for  it,  but  it  was  conveyed  directly 
from  the  vendor  to  trustees,  and  settled 
upon  the  same  trusts  as  the  testator's 
other  real  estate. 

The  Rev.  Henry  Bull  deposed  that  he 
attested  the  will,  and  that  the  testator 
did  not  read  it  over  in  his  presence ;  and 
Mr.  W.  H.  Milne,  one  of  the  attesting 
witnesses  to  the  codicil,  stated  that  ihe 
testator  had  no  other  document  before  him 
at  the  time  it  was  executed. 

Dr,  Spinks  (with  him  Dr.  IVwfraw), 
for  the  plaintiffs.-— The  Court  of  Probate 
is  essentially  a  Court  for  ascertaining 
what  were  the  intentions  of  the  testator ; 
and  when  it  is  satisfied  on  the  evidence 
that  there  has  been  mistake  or  firaud  in 
connection  with  the  will,  it  has  the  power 
to  correct  the  mistake  or  expunge  from 
the  will  the  part  that  has  been  mserted 
by  fraud.  The  law  on  this  point  is  laid 
down  in  WiUiams  on  Execuion,  vol.  1, 
p.  343,  6th  ed. — "As  to  undue  omissions 
or  insertions  in  wills,  the  result  of  the 
authorities  connected  with  this  subject  is, 
that  where  these  two  conditions  are  satis- 
fied, vie.,  1.  Some  absurdity  or  ambiguity 
on  the  fkce  of  the  will  ascribable  to  some- 
thing either  omitted  or  inserted ;  and  2. 
Clear  and  satisfactory  proof  that  the  in- 
sertion or  omission  was  oontrary  to  the 
intention  of  the  testator ;  the  Court  is  at 
liberty,  and  even  bound,  to  pronounce  for 
the  Tnll,  not  in  its  actual  state,  but  with 
such  error  first  reformed  or  corrected  by 
the  insertion  of  the  passage  omitted,  or 
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hj  the  omission  of  that  inserted."  Here 
there  is  an  absurdity  or  ambiguity  on  the 
£EM)e  of  the  will,  when  the  residuary 
clause  is  read  in  connection  with  the  rest 
of  the  will,  in  the  omission  of  any  dispo- 
sition of  the  residue  of  personalty ;  and  if 
evidence  be  admitted,  there  is  abundant 
evidence  to  shew  that  the  insertion  of  the 
word  "real"  was  contrary  to  the  intention 
of  tiie  testator.  We  ask  the  Court  to  strike 
out  ihe  word  "  real "  from  the  residuary 
clause.  It  is  not  contained  in  the  memo- 
randum of  instructions  for  the  will ;  it 
was  inserted  without  authority,  and  it 
entirely  perverts  the  intention  of  the 
testator. 

[SiK  Jamks  Hankek. — ^You  must  deal 
with  the  other  alternative,  that  the  error 
consists  in  the  non-insertion  of  the  words, 
"  and  personal."] 

The  object  is  to  give  effect  to  the  inten- 
tions of  the  testator,  and  there  would  be 
a  difficulty  in  doing  that,  if  the  error 
were  treated  as  the  omission  of  the  words, 
••and  personal"  By  the  Wills  Act  the 
whole  of  every  testamentary  disposition 
must  be  in  writing  ;  and  those  words 
were  not  in  writing.  But  the  error 
is  in  the  faciwm,  of  the  will,  and 
unless  the  power  which  the  Court  had  of 
correcting  error  either  by  omission  or 
insertion  has  been  clearly  abrogated  by 
the  statute,  it  should  not  strain  the 
statute  beyond  its  literal  interpretation, 
and  BO  preclude  itself  from  carrying  out 
the  intentions  of  the  testator. — In  the 
goods  ofDuane  (1),  in  which  Sir  Cresswell 
Creeswell  directed  a  clause  to  be  struck 
out  of  the  will,  is  a  direct  authority  for 
what  the  Court  is  asked  to  do  in  this 
case.  Qwirdhotise  y.  BlacTcbwme  (2)  is 
apparently  an  authority  the  other  way, 
but  there  is  a  clear  distinction  between 
the  cases.  In  Ouardhouse  y,  Blackbume 
(2)  the  codicil  was  read  over  to  the  testa- 
trix ;  here  there  is  no  proof  that  the 
testator  read  the  will  beyond  his  remark 
that  he  had  perused  the  draft.  With  re- 
gard to  the  eiSect  of  the  codicil,  it  is  quite 
true  that  by  it  the  testator  confirmed  his 
will,  but  he  only  confirmed  that  which  he 

(1)  2  Sw.  &  Tr.  690  ;  b.  c.  31  Law  J.  Kep. 
(2f3.)  P.  &  M.  173. 

(2)  36  Law  J.  Rep.  (n.s.)  P.  &  M.  116  ;  s.  c. 
Law  R«p.  1  P.  &  D.  109. 


at  the  time  believed  to  be  his  true  will — 
He  referred  to  Fatocett  v.  Jotiea  (3),  and  the 
cases  there  collected — Oasiell  v.  Tagg  (4), 
UpfiU  V.  MarshaU  (5),  In  the  goods  of 
Chapman  (6),  Alleth  v.  McPherson  (7), 
lAster  V.  BmUh  (8),  Befell  v.  BeffeU  (9), 
and  Charter  v.  Charter  (10). 

Indenoickf  for  the  defendant.  —  The 
Court  has  no  power  to  correct  error  in  a 
will,  simply  on  the  g^und  of  error ;  and 
it  has  been  held,  since  the  passing  of  the 
Wills  Act,  that  the  effect  of  a  wiU  cannot 
be  altered  on  the  ground  of  mistake  by 
reference  to  parol  evidence.  If  there  be 
ambiguity  upon  the  &ce  of  the  will,  parol 
evidence  may  be  admitted  to  ezplam  the 
intention  of  the  testator,  but  where  there 
is  no  ambiguity,  parol  evidence  is  inad- 
missible for  the  purpose.  Here  there  is 
no  ambiguity  ;•  the  language  of  the  resi- 
duary clause  does  not  raise  it. 

[SiB  James  Hannen. — ^Not  an  am- 
biguity, but  an  improbability.] 

As  a  matter  of  fact  the  testator  acquired 
property  subsequently  to  the  date  of  the 
will,  and  there  might  have  been  real 
estate  upon  which  the  clause  would  have 
operated.  The  correspondence  shews  that 
he  perused  the  draft-will,  and  therefore 
the  question,  whether  he  knew  and  ap- 
proved the  contents  of  the  will,  must  be 
answered  in  the  affirmative.  Further,  the 
codicil  confirms  the  will;  and  whatever 
may  have  been  the  error  or  mistake  in 
the  will,  the  execution  of  the  codicil  puts 
it  beyond  the  power  of  the  Court  to  go 
back  and  see  if  there  were  error  or  mis- 
take in  the  instrument.  The  case  ,is 
covered  by  8ta/nley  v.  Stanley  (11),  and 
Guardhouse  v.  Blacldmme  (2). — He  also 
referred  to  Bockell  v.  Youde  (12),  Shad' 
bolt  V.  Waugh  (13),  MtUerv.  Travers  (14;, 

(8)  3  PWl.  434. 
(4)  1  Curt.  298. 
(6)  3  Curt.  636. 

(6)  1  Robert.  4. 

(7)  1  H.L.  Cas.  191. 

(8)  3  «w.  &  Tr.  282 ;  s.  c.  33  Law  J.  Kep.  (w.s.) 
Prob,  &  M.  29. 

(9)  86  Law  J.  Rep.  (n.s.)  Prob.  &  M.  121 ;  8.  o. 
Law  Rep.  1  P.  &  D.  189. 

(10)  41  Law  J.  Rep.  (n.8.)  Piob.  &  M.  10 ;  8.c 
Law  Rep.  2J?.  &  D.  816. 

(11)  2  Jo.  &H.  491. 

(12)  8  Phil.  141. 

(13)  8  Hagg.  670. 

(14)  8  Ring.  244. 
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Birks  V.  Bvrks  (15),  In  the  goods  of  Wilson 
(16),  Drake  v.  Drake  (17),  Mitchell  v. 
Oard  (18),  ^^^  v.  Atkinson  (19). 

Dr.  Spinks^  in  reply. — The  case  of  In 
the  goods  of  Dua/ne  (1)  contradicts  the 
proposition  that  the  Court  has  not  the 
power  to  oon-ect  mistake  or  error  in  a 
will,  in  the  same  waj  that  it  maj  correct 
fraud.  It  has  always  heen  recognized 
that  the  Court  of  Probate  has  a  law 
peculiar  to  itself.  In  MiUer  v.  Trovers 
(14)  the  Common  Law  Court  held  that 
evidence  could  not  be  received  to  alter 
the  will,  but  in  the  same  case  the  Prero- 
gative Court  decided  that  evidence  was 
admissible  to  correct  mistake  in  the  will. 
The  Court  has  still  that  power. 

Cur,  adv,  vuU, 

The  following  judgment  was  g^ven  on 
the  14th  of  January. 

Sir  James  Hannen. — ^In  this  case,  the 
plaintiffs,  two  of  the  executors  of  the  will 
of  the  Rev.  George  Gardner  Harter,  de- 
ceased, dated  the  6th  of  June,  1862,  pro- 
pound the  said  will,  together  with  a 
codicil  thereto  of  the  31st  of  August,  1863, 
and  in  their  declaration  allege  that  the 
word  "  real "  which  immediately  precedes 
the  word  "  estate  "  in  the  residuary  clause 
of  the  will,  was  inserted  in  the  said 
residuaiy  clause  by  error,  contrary  to  the 
instructions  of  the  testator,  and  was  re- 
tained therein  at  the  time  of  the  execu- 
tion of  the  will,  without  his  knowledge  or 
approval,  and  that  by  reason  thereof  the 
said  word  "  real "  is  not  entitled  to  be 
included  in  the  probate. 

One  of  the  defendants,  Elizabeth  Jessy, 
the  widow  and  remaining  executrix  of  the 
will,  has  pleaded  a  plea  (second)  in  which 
she  denies  that  the  said  word  "  real  "  was 
inserted  in  the  residuary  clause  by  error, 
contrary  to  the  instructions  of  the  de- 
ceased, and  that  the  said  word  '*  real " 
was  retained  therein  without  the  testator's 
knowledge  and  approval ;  and  a  forther 
plea  (thurd)  that  the  will  with  the  word 

(16)  4  Sw.  &  Tr.  583 ;  8.  c  34  Law  J.Bep.  (m.s.) 
Prob.  &  M.  90. 

(16)  2  Curt  863. 

(17)  8  H.L.  Cas.  172. 

(18)  3Sw.  &  Tr.  75;  s.  c.  32  Law  J.  Rep.  (n.9.) 
Prob.  &  M.  129. 

(19)  Law  Bep.  1  P.  &  D.  665. 


*'  real "  in  the  residuary  clause  was  read 
over  by  and  to  the  said  testator,  who  was 
competent  to  and  did  understand  the 
same,  and  that  the  testator  at  the  time 
of  the  execution  of  the  said  will  knew 
and  approved  of  the  contents  thereof^  as 
the  same  now  appears ;  and  lastly  (fourth) 
that  the  testator,  after  executing  his  said 
will,  duly  executed  the  oodicU  thereto 
dated  the  3l8t  of  August,  1863,  and 
thereby  confirmed,  and  in  law  re-executed 
his  said  will  as  the  same  now  appears. 
These  portions  of  the  pleadings  are  suffi- 
cient to  shew  the  questions  wluch  arise  for 
decision  in  the  cause. 

By  the  settlement  executed  on  the  mar- 
riage of  the  deceased  he  had,  with  his 
wife,  a  joint  power  of  appointment  of 
moneys  amounting  in  the  whole  to  65,000Z. 
for  the  benefit  of  one  or  more  of  his 
children.  By  a  subsequent  settlement 
certain  freehold  and  copyhold  heredita- 
ments in  the  county  of  York  stood,  at 
the  time  of  the  execution  of  the  will  in 
question,  limited  to  the  use  of  the  deceased 
and  his  assigns  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons 
successively  according  to  s^ority  in  tail 
male,  with  divers  ren^ainders  over.  The 
deceased  was  also  possessed  of  real  estate 
of  considerable  value  and  of  personalty 
of  the  value  of  about  200,000Z.  In  this 
state  of  things  the  deceased  on  the  1st  of 
May,  1862,  after  full  explanation  from  his 
solicitor,  Mr.  Slater,  of  the  position  of 
affairs  in  reference  to  the  said  settlements, 
gave  him  oral  instructions  for  the  prepa- 
ration of  his  will.  Mr.  Slater  in  the 
presence  of  the  deceased  wrote  a  memo- 
randum of  those  oral  instructions.  The 
deceased  also  instructed  him  to  prepare  a 
joint  appointment  under  the  power  in 
that  behalf  in  the  marriage  settlement, 
and  this  was,  as  stated  ^  by  Mr.  Slater, 
part  of  the  scheme  the  testator  wished 
carried  out  in  connexion  with  his  will. 

The  memorandum  of  the  instructions 
for  the  will  is  the  script  marked  A,  and 
was  as  follows  :  "  Give  to  wife,  Elizabeth 
Jessv  H.,  all  provisions,  wines,  liquors, 
carnages,  horses,  harness,  live  and  dead 
stock  in  and  about  my  dwelling-house 
and  farm  at  Cran  field,  except  plate  and 
furniture,  with  1,000Z.  legacy  to  wife  ab- 
solutely. Set  apart  afium  sufficient  to  raise 
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an  annuitj  of  2,0002.  per  annnm  and  pay 
snch  annuity  to  Mrs.  Harter  for  life,  with 
powers  of  investment.  Give  to  Mrs. 
Harter  the  privilege  of  occupying  rent 
free  the  house,  outbuildings,  gardens  and 
pleasure  grounds  at  Cranfield  Court  until 
eldest  son  for  the  time  being  shall  attain 
twenty-five  years  of  age,  provided  she  so 
long  remidns  my  widow,  and  daring  such 
occupation  oi  the  house  Mrs.  Harter  to  have 
ihe  use  of  the  plate  and  furniture  with- 
out  liability  to  loss  or  breakage — Limit, 
subject  to  interest  in  Cranfield  Court 
given  to  Mrs.  Harter,'  the  Cranfield  and 
other  estates  in  Bedfordshire  or  Bucking- 
hamshire, including  the  advowson  of 
Cranfield  and  the  plate,  to  like  limitations 
as  the  Yorkshire  estate,  subject  to  previ- 
ous trusts.  CKve  the  furniture  at  Cran- 
field Court  to  eldest  son  for  the  time 
being  on  attaining  twenty-five.  Also  g^ve 
him  20,0002.  on  attaining  twenty-one. 
Give  legacy  of  10,0002.  to  each  of  my 
daughters,  Sophia  Elizabeth  Jessy  H. 
and  Eleanor  Miaude  H.,  on  twenty-oue  or 
marriage.  And  the  residue  equally  among 
all  the  sons,  including  the  eldest  for  the 
time  being,  on  attaining  twenty-one. 
M^ntenance,  education,  and  advancement 
clauses  during  minority  as  usual.  Trus- 
tees and  executors,  my  wife  and  my  bro- 
ther James  Collier  Harter." 

Mr.  Slater  subsequently  handed  the 
said  memorandum  to  his  managing  clerk, 
Mr.  J.  Howarth,  who  drew  up  a  drafb 
will,  script  B.  In  this  drafb  the 
residnaiy  clause  is  drawn  in  the  fol- 
lowing words:  "And  subject  to  the 
trusts  hereinbefore  contained  upon 
further  trust  to  stand  possessed  of 
all  the  residue  and  remainder  of  my 
real  estate,  in  trust  to  divide  the  same 
equally  between  and  amongst  such  of 
my  sons  now  bom  or  hereafter  to  be 
bom  (inclusive  of  my  eldest  son  for  the 
time  being)  as  and  when  they  shall  seve- 
rally attain  their  respective  ages  of  twenty- 
one  years,  for  their  own  use  and  benefit 
absolutely."  A  joint  appointment  pro- 
viding for  the  equal  division  of  the  funds 
settled  by  the  marriage  settlement  was 
also  drawn  up.  On  the  2nd  of  May, 
Mr.  Slater  handed  to  the  deceased  a  fair 
copy  of  the  draft  for  his  perusal,  and  the 
deceased  suggested  certain  alterations  in 


it ;  and  on  the  same  day  the  drafb  of  the 
joint  appointment  was  also  furnished  to 
the  deceased.  On  the  6th  of  May  the  de- 
ceased returned  to  Mr.  Slater  the  drafb 
will,  as  to  which,  ailer  stating  that  he 
had  carefully  |>erused  it,  he  suggested 
certain  alterations.  These  were  after- 
wards embodied  in  the  draft  in  red  ink, 
and  the  draft  so  altered  was  again  re- 
turned to  the  deceased.  Between  this 
time  (9th  May)  and  the  execution  of  the 
will  on  the  6th  of  June,  several  letters 
passed  between  the  deceased  and  Mr. 
Slater,  on  iihe  subject  of  the  will,  which 
clearly  shew  that  the  deceased  read  and 
fully  considered  the  will,  and  suggested 
an  alteration  in  the  residuary  clause,  by 
which  the  eldest  son  was  to  take  a  share 
equal  to  two  of  his  brothers*  shares ;  but 
no  reference  is  made  in  this  correspon- 
dence to  the  terms  in  which  the  residuary 
clause  was  worded,  and  it  remained,  with 
the  exception  of  the  above-mentioned 
alteration,  as  drawn  in  the  first  draft,  and 
was  so  copied  into  the  will  which  was 
ultimately  executed.  Mr.  Howarth,  the 
managing  clerk  to  Mr.  Slater,  was  called 
as  a  witness  and  stated  that  he  under- 
stood the  word  "  residue  "  in  the  instruc- 
tions to  mean  "  real  and  personal,"  but 
that  by  inadvertence  he  drew  it  as  it  now 
stands  and  never  noticed  the  error.  Mr. 
Slater  also  stated  that  the  terms  of  the 
residuary  clause  entirely  escaped  his  at- 
tention. Upon  the  eviaence  afforded  by 
the  documents  in  the  cause  as  well  as  by 
the  oral  testimony  of  the  witnesses,  I  en- 
tertain no  doubt  that  the  residuary  clause 
as  it  stands  in  the  will,  does  not  express 
the  real  meaning  of  the  testator.  It  was 
not  his  intention  that  there  should  be  an 
intestacy  as  to  his  residuary  personalty, 
but  he  intended  that  snch  residue  should 
be  divided  among  his  sons — the  eldest 
taking  two  shares. 

It  is  necessary  that  I  should  state  what 
appears  to  me  to  have  been  the  exact 
nature  of  the  error  by  which  a  failure  to 
express  the  true  intention  of  the  testator 
has  arisen.  I  think  that  the  error  con- 
sists in  the  omission  of  the  words,  "  and 
personal,"  after  the  word  "  real"  in  the 
residuary  clause.  The  memorandum  of 
instructions  drawn  up  by  Mr.  Slater  deals 
with  realty  as  well  as  personalty,   and 
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then  proceeds  to  dispose  of  the  residue. 
This  without  qualification  would  mean 
the  residue  of  the  testator's  property 
generally,  real  and  personal,  and  so  it  was 
understood  bj  Mr.  Howarth  who  drew 
the  will.  It  makes  no  difiference  in  mj 
judgment  that  'the  testator  had  not  at 
that  time  any  other  realty  than  that  which 
he  had  spec&cally  disposed  of.  That  fact 
may  possibly  have  made  him  or  Mr.  Slater 
careless  in  the  use  of  a  general  term  wide 
enough  to  include  realty,  if  it  had  existed, 
but  it  does  not  negative  an  intention  on 
their  part  to  use  the  word  in  its  ordinary 
and  more  extended  sense.  There  was  no 
intention  on  the  part  of  the  testator  to 
leave  an  intestacy  as  to  any  other  real  estate 
which  he  might  possess  or  acquire,  but  in 
the  belief  that  he  had  not  and  probably 
would  not  have  any,  he  was  content  to  use 
language  wide  enough  to  include  it.  Nor 
does  we  fact  that  the  language  of  the 
residuaiy  clause  in  disposing  of  the  resi- 
due is  rather  applicable  to  personalty 
make  anv  difference.  On  this  point  the 
observations  of  Lord  Cottenham  in  SaU' 
marez  v.  8auma/rez  (20)  mav  be  referred 
to  :  "  The  circumstance  of  the  testator 
usinff  expressions  and  giving  directions 
applicable  only  to  the  personal  estate  may 
prove  that  he  did  not  at  the  time  consider, 
or  was  not  aware,  that  realty  would  be 
part  of  his  residue ;  but  if  such  knowledge 
be  not  necessary,  as  it  certainly  is  not,  to 
ffive  validity  to  the  devise,  the  absence  of 
it,  though  so  manifested,  cannot  destroy 
the  operation  of  the  general  intent  of 
passing  all  the  residue  of  his  property." 
And  aeain  at  p.  339,  "  In  considering  gifts 
of  residue,  whether  of  real  or  personal 
estate,  it  is  not  necessary  to  ascertain 
whether  the  testator  had  any  particular 
property  in  contemplation  at  the  moment. 
Indeed,  such  gifts  may  be  introduced  to 
guard  against  a  testator  having  overlooked 
some  property  or  interest  in  Ae  gifts  par- 
ticularly described." 

This  view  of  the  factB  leads  me  to  a 
coDclnsion  which  is  decisive  of  the  case. 
I  think  that  it  is  not  in  the  power  of  this 
Court  to  supply  words  accidentally 
omitted  from  a  will.  The  Wills  Act,  1 
Vict.  c.  26.  8.  9,  admits  of  no  qualifica- 

(20)  4  Hyl.  &  Cr.  340. 


tion — "  No  will  shall  be  valid  unless  it 
shall  be  in  writing  and  executed  in 
manner  hereinafter  mentioned,"  that  is, 
by  duly  attested  signature.  In  the  pre- 
sent case  there  is  no  testamentary  dispo- 
sition of  the  residue  of  the  personalty  of 
the  deceased  fulfilling  the  requirements  of 
the  Act,  and  the  intenation  of  the  deceased, 
however  clearly  it  may  appear  in  the  un- 
attested instructions,  cannot  be  given 
effect  to.  '^  With  respect  to  wills  made 
on  and  after  January,  1838,"  says  Sir  E. 
Y.  Williams,  "  it  is  plain  that  by  reason  of 
the  provisions  of  the  statute  1  Yict.  o.  26, 
the  whole  of  every  testamentary  disposi- 
tion must  be  in  writing  and  attested  pur- 
suant to  the  Act.  Whence  it  follows  that 
the  Court  has  no  power  to  correct  omis- 
sions or  mistakes  by  reference  to  l^e  in- 
structions in  any  case  to  which  that 
statute  extends." — (Williams  on  JS^kccu- 
tors,  vol.  i.  p.  345,  6th  edit.) 

This  disposes  of  the  numerous  cases 
which  were  cited  in  argument  of  a  date 
anterior  to  the  statute  1  Vict.  c.  26.  And 
with  regard  to  wills  to  which  that  statute  is 
applicable,  it  has  not  been  suggested  that 
this  Court  can  adi&it  to  probateany  words 
not  contained  in  some  duly  att^ted  testa- 
mentary document,  however  cogent  the 
evidence  may  be,  from  oral  or  written 
instructions,  that  they  were  intended  to  be 
a  part  of  the  will. 

But  it  was  contended  on  behalf  of  the 
plaintiffs  that  the  true  view  of  the 
nature  of  the  mistake  in  the  draft  and 
copy  as  executed,  is  not  that  the  words, 
*'  and  personal,"  were  omitted,  but  that 
the  word  "real"  was  inserted,  and 
that  the  will  ought  to  be  made  to  read, 
"  all  the  residue  and  remainder  of  my 
estete."  I  have  already  stated  my 
reasons  for  holding  that  itie  error  was 
one  of  omission,  but  there  are  further 
special  reasons  why  I  cannot  expunge  the 
word  "real"  from  the  residuaiy  clause. 
There  are  undoubtedly  numerous  oases 
which  establish  that  this  Court  may  decree 
probate  of  a  part  only  of  a  properly  at? 
tested  instrument  purporting  to  be  a  wilL 
It  is  not  necessary  to  do  more  than  refer 
to  the  authorities  collected  in  ihe  case  of 
Fatvcett  v.  Jones  (3),  which,  though  rdat- 
ing  to  wills  before  the  stetute  of  1  Vict.  c. 
26,  are  on  this  head  applicable  to  wills  of 
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a  later  date.    And  in  the  case  of  AUen  y, 
Maopherson  (7)  Lord  Lyndhnrst  says,  "  It 
ia  perfectly  clear  that  the  EcclesiaBtical 
Coart  may  admit  part  of  an  instrament  to 
probate  and  refiiBe  it  as  to  the  rest." 
Lord  Campbell  in  the  same  case  says,  "  It 
is  quite  clear  that  the  Ecclesiastics^  Conrt 
had  jurisdiction  to  refiise  probate  of  that 
part  of  the  codicil  which  affects  the  appel- 
lanty  becanse,  giving  credit  to  the  facts 
stated,  that  part  of  the  codicil  was  not 
the  w^  of  the  testator,  he  was  imposed 
upon,   and  probate  of  that  part  of  the 
codicil  ought  to  have  been  refused."     In 
that  case  fraud  was  the  ground  on  which 
it  was  sought  to  expunge  a  part  of  a 
codicil,  but  in  the  case.  In  the  goods  of 
Duane  (1)  Sir  C.  Cresswell  appUed  the 
same  reasoning  to  a  case  of  simple  mis- 
take.    There  the  words  which  were  re- 
jected were  part  of  a  printed  form,  and 
ought  to  have  been  struck  out  as  incon- 
sistent with  the  instructions  given  by  the 
testator ;  they  were  not  read  by  or  to  the 
testator,  but  the  person  who  prepared  the 
will  omitted  to  strike  them  out.     Sir  C. 
Cresswell,  after  referring  to  AUen  v.  Moc- 
pkenon  (7),  says,  **  I  can  see  no  difference 
in  principle  between  that  case  and  the 
present  one,  where  a  clause  for  which  the 
diaoeased  gave  no  instructions,  and  which 
was  not  read  over  to  him,  formed  per  incu- 
riatn  part  of  the  document  signed  by  the 
deceased."     The  facts  K>f  that  case  dis- 
tinguish it  in  an  essential  manner  from  the 
present.    There  an  entire  clause  of  which 
*the  testator  was  altogether  ignorant  was 
introduced  by  accident,  and  it  was  con- 
trary to  the-  intention  of  the  person  who 
drew  the  will  that  the  clause  should  be  in  it. 
In  the  present  case  the  testator  intended 
that  a  dause  disposing  of  the  residue  of 
his  personalty  should  be  in  the  will,  but 
he  left  it  to  another  person  to  choose  the 
language  by  which  his  intention  should  be 
carried  into  effect,  and  he  read  and  adopted 
as  his  own  the  language  so  chosen.     In- 
appropriate language  having  been  used, 
the  Court  is  asked  to  remedy  the  mistake, 
not  by  rejecting  words,  of  which  the  testator 
is  proved  to  have  been  ignorant,  but  by 
modifying  the  language  used  by  the  drafts- 
man and  adopted  by  the  testator,  so  as  to 
make  it  express  the  supposed  intention  of 
the  testator.     This  is  in  fact  to  make  a 
Nsw  Smib0,  42.— Pbob.  ahd  M. 


new  will.  The  theory  of  the  plaintiffs  is 
that  the  testator  had  his  personalty  only 
in  his  mind  when  he  gave  mstructions  for 
the  residuary  dause,  because  he  had  no 
realty  undisposed  of.  If  so,  the  proper 
mode  of  carrying  out  the  instructions 
would  have  been  to  say,  "  The  residue  of 
my  personal  estate,"  and  in  that  case  the 
error  consists  in  having  substituted  the 
word  "  real "  for  "  personal."  Upon  this 
hypothesis  the  Court  is  asked  to  strike  out 
the  word  '*  real,"  not  because  the  clause 
would  then  be  in  the  form  the  testator 
intended,  but  because  it  would  in  its  trans- 
formed shape  substantially  carry  out  the 
testator's  wish.  It  is  also  to  be  observed 
that  not  only  the  form  but  the  effect^ 
would  probably  be  different,  for  a  be- 
quest of  jbhe  residue  "of  the  testator's 
"  estate  "  would,  according  to  the  modem 
decisions,  include  the  realty  unless  the 
context  clearly  exduded  it — Vide  Jarman 
oru  WiUSy  cap.  22,  and  The  Mayor,  ^c, 
of^ Hamilton' y,  Hodgson  (21).  Such  a 
mode  of  dealing  with  wills  would  lead 
to  the  most  dangerous  consequences,  for 
it  would  convert  the  Court  of  Probate 
into  a  Court  of  Construction  of  a  very 
peculiar  kind,  whose  duty  it  would  be  to 
shape  the  will  into  conformity  with  the 
supposed  intentions  of  the  testator.  In 
very  many  of  the  cases  which  come  before 
the  Courts  of  Law  and  Equity  as  to  the 
proper  construction  of  wills,  the  intention 
of  the  deceased  is  supposed  to  be  seen, 
bpt  the  question  is  whether  the  language 
used  expresses  the  intention.  If  the  pro- 
cess now  sought  to  be  applied  to  this  will 
were  to  be  adopted,  the  Court  of  Probate 
will  in  future  be  asked  first  to  ascertain 
by  extrinsic  evidence  what  the  testator's 
intention  was,  and  then  to  expunge  such 
words  or  phrases  as  being  removed  will 
leave  a  residuum  carrying  out  the  inten- 
tion of  the  testator  in  the  particular  case, 
though  different  in  form  and  possibly  in 
legal  effect  from  that  which  the  testator 
or  his  advisers  intended. 

If  I  felt  myself  at  liberty  to  adopt  such  a 
course  I  should  think  that  the.best  amend- 
ment of  the  will  would  be,  to  leave  the 
word  "  residue  "  by  itself  in  the  residuary 
clause,  as  it  is  in  tne  memorandum  of  in- 

(21)  e  Moore  P.O.  7«. 
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Btruotioiis.  Bnt  it  is  obyions,  that  though 
this  might  give  effect  to  the  testator's 
wishes  in  this  instance,  it  wonld  be  hj  an 
accident,  fer  the  word  **  residue,"  taken 
with  the  context  of  the  will,  might  have 
had  a  different  eflfect  to  that  which  it  has  in 
connexion  with  the  context  of  the  instruc- 
tions ;  but,  for  the  reasons  I  have  given,  I 
entirely  repudiate  this  mode  of  altering  the 
language  of  a  testamentary  instrument, 
and  I  am  therefore  of  opinion,  that  whether 
the  error  which  has  undoubtedly  crept 
into  the  will  be  one  of  onussion  or  in- 
sertion, it  is  equally  beyond  the  jurisdic- 
tion of  this  Court  to  correct  it. 

I  have  thus  far  considered  the  case 
apart  from  the  decision  of  Lord  Penzance 
in  QiMflrdhouse  v.  BlacUcbv/me  (2) ;  but, 
I  must  add,  that  it  appears  to  me  that 
that  is  an  authority  directly  decisive  of 
this  case  in  favour  of  the  defendants.  It 
was  there  established  to  the  satisfaction 
of  the  Court,  that  specific  words  had  been 
inserted  by  the  aijiomey  who  drew  the 
codicil  by  mistake  and  without  instruc- 
tions, yet  the  learned  Judge  held,  that  as 
the  contents  of  the  codicil  had  been 
brought  to  the  knowledge  of  a  competent 
testator,  the  execution  of  the  instrument 
must  be  deemed  conclusive  evidence  that 
she  approved  as  well  as  knew  the  con- 
tents. K  I  did  not  agree  in  the  reasons 
ffiven  by  Lord  Penzance  for  his  decision, 
it  would  be  my  duty  to  follow  it  in  a 
similar  case ;  but  I  must  add,  that  I  en- 
tirely adopt  my  predecessor's  very  lucid 
exposition  of  the  rules  by  which  this  Court 
ought  to  be  governed,  with  reference  to 
the  rejection  of  the  whole  or  part  of  a 
duly  executed  testamentary  document. 

The  conclusion  I  have  arrived  at  makes 
it  unnecessary  that  I  should  express  any 
positive  opinion  on  the  effect  which  the 
execution  of  the  codicil  would  have  had 
on  the  will,  if  I  had  thought  that  the 
word  "  real  "  ought  to  be  expunged  from 
the  residuary  clause,  but  I  am  strongly 
inclined  to  think  that  it  would  have  made 
no  difference,  and  that  the  codicil  must 
be  held  to  confirm  only  that  which  was 
the  true  will  of  the  testator. 

For  these  reasons  I  pronounce  for  the 
will  in  its  present  form. 

MelloTj  for  the  sons  of  the  deceased, 


who  were  cited  to  see  proceedings, 
asked  that  they  might  be  allowed  to 
adopt  the  plaintiff's  declaration,  so  that 
if  the  case  were  appealed  to  the  House  of 
Lords  they  might  be  in  a  position  to  be 
heard  on  the  appeaL 

Inderwick.-^There  is  no  objection  to 
the  application. 

Ajoplicaiion  aUowed;  oostt  of  M  par* 
ties  out  of  the  estaie. 


Attorneys — Milne,  Riddle  &  Mellor,  for  pUintift ; 
B.  M.  &  F.  Lowe,  for  defendant. 


72.    > 
1.10.  J 


MOBRITT  V.  nOUOLASS. 


Pbobatb. 

1872. 
Dec 

Will — Execution — Acknowledgment  of 
Signature — Knowledge  of  Contents, 

The  attesting  witnesses  to  a  wUl^  which 
purported  to  be  executed  hy  mark,  were 
asked,  in  the  deceased's  presence,  td 
sign  the  wUl.  A  mark  toas  on  the  wiU 
when  they  signed,  but  there  was  no  emdence 
that  it  was  made  by  the  deeecksed,  or  thai  he 
knefo  the  contents  of  the  will,  nor  did  he 
refer  to  it. 

The  Court  pronounce  against  the  wiU  on 
the  ground  that  the  emdence  failed  to  shew 
an  acknowledgment  of  the  deceased's  signa- 
ture  or  that  he  knew  and  approved  of  its 
contents. 

The  defendant,  Mary  Anne  Douglass, 
as  one  of  the  residuan^  legatees,  pro- 
pounded the  will  of  Thomas  Morritt, 
dated  May  9th,  1862.  The  plaintiff 
pleaded — 1.  Undue  influence.  2.  That 
the  deceased  did  not  know  and  approve 
of  the  contents,  and  as  to  the  latter  plea 
delivered  particulars,  stating  that  the  will 
was  not  read  over  to  the  deceased  at  the 
time  of  its  execution,  and  that  he  was  not 
aware  of  its  contents.  Issue  having  been 
joined,  the  plaintiff  gave  notice  that  he 
intended  only  to  cross-examine  the  wit- 
nesses called  by  the  defendant.  The  cause 
was  heard  hy  Sir  James  Hannen,  without 
a  jury,  on  the  21st  of  November,  1872. 
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It  appeared  that  the  deceased,  a  &rmer 
living  at  Barlby,  in  the  county  of  York, 
died  on  the  18th  of  January,  1863.  The 
alleged  will  disposed  of  all  the  deceased's 
real  and  personal  estate.  The  testimonium 
and  attestation  clauses  were  as  follows — 

"  In  witness  whereof  I  have  subscribed 
my  name,  this  9th  day  of  May,  1862. 

"  Thomas  Morritt,  x  my  mark. 

'*  In  witness  of  the  testator's  signature 
we  have  subscribed  our  names,  in  the 
presence  of  the  testator,  and  in  the  pre- 
aence  of  each  other. 

"  Thomas  Morritt,  x  my  mark. 
"  George  Robinson,  1  wu-™^»  ,. 
Henry  Parkinson,  /  ^^^^esses. 

Henry  Parkinson,  the  surviving  attest- 
ing witness,  was  the  only  witness 
called.  His  evidence  was  in  substance  as 
follows :  I  recollect  in  May,  1862,  going 
with  (George  Robinson  to  the  house  of 
Richard  Douglass,  at  Barlby.  We  went 
into  a  room  in  which  the  deceased  was. 
A  man  named  Thomas  Davis  was  there. 
He  said  to  me  and  Robinson, "  I  want  you 
to  sign  Thomas  Morritt's  wiU.  It  is  of 
no  use  reading  it  over  to  you."  Robinson 
said  *'  No,  it  does  not  matter  to  us."  The 
deceased  heard  this  ;  he  was  sitting  close 
by.  After  shewing  us  where  to  sign  our 
names,  Davis  left  the  room.  I  and  Robin- 
son  signed  the  will  in  the  presence  of  the 
deceased  and  of  each  other.  There  was  a 
mark  on  the  will  when  we  signed  it,  but 
I  cannot  say  who  made  it.  I  only  noticed 
one  mark.  It  was  the  first.  The  de- 
ceased neither  signed  his  name  nor  made 
a  mark  in  my  presence.  The  will  was 
not  read  over  in  my  presence,  nor  did  the 
deceased  speak  of  it  or  refer  to  it  in  any 
way.  All  he  said  whilst  I  was  in  the 
room  was  in  answer  to  Robinson,  who 
asked  him  how  he  was,  "  I  am  mending." 
He  had  broken  his  thigh  a  short  time 
previously.  When  we  had  signed  the 
will  we  left  the  room.  I  don't  think  he 
was  quite  right  in  his  mind. 

O.  H,  Oooper,  for  the  defendant. — ^If  the 
mark  on  the  will  seen  by  Parkinson  was 
made  by  the  deceased,  tlm  cases  In  the 
goods  of  BoBonquet  (1),  and  Jn  the  goods  of 


(1)  2  Robert.  STT. 


Jones  (2),  shew  that  there  was  an  acknow- 
ledgement of  the  signature,  the  deceased's 
silence  when  in  his  hearing  Davis  asked 
the  witness  to  sien  the  will  being  tanta- 
mount to  his  asking  them  himself  to  sign, 
and  therefore  virtually  an  acknowledg- 
ment of  his  signature.  Although  there  is 
no  direct  evidence  that  the  mark  was 
made  by  tibe  deceased,  it  is  reasonable  to 
suppose  that  it  was  so  made,  and  at  thi^ 
distance  of  time  everything  should  be 
presumed  in  &vour  of  the  will.  As  to 
the  deceased  knowing  and  approving  of 
the  contents  of  the  will.  Sir  C.  Cress  well 
in  Mtddlekttrst  v.  Johnson  (3),  and  in  Cun- 
liffe  V.  Cross  (4),  said  that  a  will  might  be 
Valid,  although  the  testator  did  not  know 
its  contents.  Lord  Penzance,  in  Hastilow 
V.  Stohie  (5),  in  Gleare  v.  Gleare  (6),  and 
in  AUer  v.  AMnson  (7),  overruled  these 
dicta  of  Sir  C.  CressweUL  If  the  law  be 
as  laid  down  by  Lord  Penzance,  although 
there  is  no  direct  evidence  that  the  de- 
ceased knew  and  approved  of  the  contents 
of  the  will,  it  may  fitirly  be  presumed  that 
he  did  so.  His  conduct  was  tantamount 
to  his  having  himself  asked  the  witnesses 
to  sign  his  will,  which  he  would  hardly 
have  done  if  he  had  not  known  and  ap- 
proved of  its  contents. 

Searle,  for  the  plaintiff. — ^The  burden  of 
shewing  that  the  will  was  duly  ezecuted, 
and  that  the  deceased  knew  and  approved 
of  its  contents,  lies  on  the  defendant. 
Unless  both  are  proved  the  Court  must 
pronounce  against  the  will.  As  to  ac- 
knowledgment, the  cases  cited  are  distin- 
guished from  the  present,  for  in  each  of 
them  the  testator  had  signed  his  name. 
Here  there  is  no  proof  that  the  ipark  seen 
by  Parkinson  had  been  made  by  the  de- 
ceased. Further  there  is  not  the  slightest 
evidence  that  the  deceased  knew  and 
approited  of  the  contents  of  the  will,  and 
of  this  the  defendant  is  bound  to  give 

(2)  Deane  &  Sw.  3. 

(3)  30  lAw  J.  Eep.  (ic.9.)  Prob.  M.  &  A  14. 

(4)  3  Sw.  &  Tr.  37 ;  s.  c  32  Law  J.  Rep.  (k3.) 
Prob.  M.  &  A.  68. 

(6)  86  Law  J.  Rep.  (n.8.)  Prob.  &  M.  18 ;  §.  «. 
Law  Rep.  1  P.  &  D.  64. 

(6)  38  Law  J.  Rep.  (n.s.)  Prob.  &  M.  81 ;  i.  e« 
Law  Rep.  1  P.  &  D.  666. 

(7)  Law  Rep.  1  P.  &  D*  666. 
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affirmative  eyidenoe — deoflre  v.  Oleare  (6), 
Ooodacre  ▼.  8mUh  (8). 

Our.  ado,  vuU, 

Sib  James  Haknen. — ^The  issues  in  this 
case  were — 1.  Whether  the  aUeged  will  of 
Thomas  Morritt,  dated  May9th,  1862, 
was  duly  executed ;  and  2.  Whether  the 
deceased,  at  the  time  of  the  execution  of 
the  said  will,  knew  and  approved  of  the 
contents  thereof.  The  alleged  will  pur- 
ported to  be  executed  bj  the  deceased  by 
mark.  One  attesting  witness,  Henry 
Parkinson,  was  called  who  stated  that 
upon  going  into  the  room  where  the 
deceased  was,  a  person  named  Thomas 
Davis  said  to  him  and  the  other  witness 
that  "he  wished  them  to  sign  Thomas 
Morrit's  will/'  The  witness,  in  answer 
to  the  question,  "Did  Thomas  Morritt 
hear  that  ?"  said  "  Yes,  he  sat  close  by." 
It*is  clear  that  the  witness  merely  drew 
the  inference  that  the  deceased  heard  from 
the  &ct  that  he  was  near.  No  other  evi- 
dence was  offered  to  connect 'the  alleged 
will  with  the  deceased.  The  mark  which 
is  alleged  to  be  that  of  the  deceased  was  al- 
ready on  the  paper  when  the  witnesses  were 
called  in.  The  will  was  not  read  to  or  by 
the  deceased  in  their  presence,  nor  was 
any  allusion  made  to  it  by  any  one  beyond 
the  words  uttered  by  Davis,  and  the 
witness  stated  that  he  thought  the  de- 
ceased was  not  exactly  in  his  right  mind  at 
the  time.  At  the  hearing  several  cases 
were  cited,  which  I  have  examined,  but  I 
do  not  think  it  neoessaiT  to  comment  on 
them,  as  they  have  not  assisted  me  to  a  con- 
elusion  on  the  simple  fiskcts  of  this  case.  It 
is  sufficient  to  say  that  the  evidence  en- 
tirely fidls  to  satisfy  me  that  the  deceased 
either  acknowledged  the  mark  to  be  his, 
or  that  he  knew  what  the  contents  of  the 
alleged  will  were»  I  therefore  pronounce 
against  the  wilL 


^  Attorneys— II4  Leafoyd,  for  plaikitlT ;  T.  H.  Smith, 
for  defendimU 


(8)  8S  Law  J.  Hep.  (n.8.)  Prob.  &  M.  43 ;  •.  c. 
Law  B«p.  1  P.  &  D.  859. 


Matrdcomux^') 
1872. 
Nov.  26.       7  MANE  v.  KBANB. 

Dec.  11.    J 

Siiit  for  BestUvtion^'Be'hearing-^Siay 
of  Proceedings — Costs, 

A  decree  was  made  in  a  sviifor  resHiU' 
Hon  of  conjugal  rights  promoted  by  the 
husband.  No  notice  of  the  hearing  having 
been  served  on  the  ioifcy  the  decree  was  re- 
versed^  a/nd  a  re-hearing  ordered.  Subse- 
quently an  order  was  made  on  thepeHHoner 
for  the  payment  of  the  respondents  taxed 
costs  amounting  to  14{.  9s.  The  petitioner 
failed  to  comply  with  this  order^  and  a 
writ  of  ft.  fa.  was  issued,  but  witJunU  effect, 
against  his  goods.  In  obedience  to  a  further 
order  he  gave  security  for  the  payment  of 
65Z.,  the  esUmaled  costs  of  the  respondent 
on  the  rehearing. 

The  Court  ordered  a  stay  of  proceedings 
until  the  petitioner  had  cmnpUed  with  the 
order  for  the  payment  of  the  respondents 
taxed  costs,  but  declined  to  'incktde  in  the 
taxation  the  costs  of  the  writ  offi.  fa.  issued 
for  the  recovery  thereof 

This  was  a  suit  by  the  husband  for  re- 
stitution of  conjugal  rights.  The  suit  had 
been  already  heard  as  undefended,  and  a 
decree  pronounced,  but  on  the  applica- 
tion of  the  wife  the  decree  was  reversed, 
and  a  re-hearing  ordered,  by  reason  that 
no  notice  of  the  first  hearing  had  been 
served  upon  her.  (See  41  Iaw  J.  Bep. 
(n.8.)  Prob.  &  M.  41.) 

A  farther  order  was  made  on  the  16th 
of  April,  1872,  that  the  petitioner  should 
pay  the  sum  of  142.  9s.  within  seven  days 
m>m  the  service  of  the  order,  the  said 
sum  being  the  amount  of  costs  then  in- 
curred by  the  respondent  as  taxed  by  the 
registrar.  The  money  not  having  been 
paid  as  directed,  a  writ  offi.fa,  was  issued 
affainst  the  petitioner's  goods.  Notice 
of  two  bills  of  sale  for  amounts  esoeeding 
the  value  of  his  property  was  however 
given  to  the  shenfTs  officer,  who  there- 
upon withdrew  from  possession. 

In  obedience  to  an  order  made  on  him 
to  that  effect,  on  the  SOth  of  April,  1872, 
the  petitioner  gave  security  for  the  pay- 
ment of  6bl.  reported  by  the  registrar  as 
sufficient  to  cover  the  costs  and  expenses 
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of  the  respondent  of  and  incidental  to  tlie 
re-hearing  of  the  caase.  This  was  inde- 
pendent of  142.  9«.,  costs  already  taxed 
against  the  petitioner. 

Pr.  SpinkSf  for  the  respondent,  moved 
that  the  petitioner  shonld  be  stayed  from 
farther  proceeding  until  he  should  hare 
paid  the  said  6um  of  14Z.  di.  and  also  the 
Bun^  of  6i.  ISs,  4d.  costs  of  the  writ  of 
fi,  fa.  issued  for  the  recovery  of  the  same, 
together  with  II.  11#.  for  the  sheriflTs 
officer's  charges,  and  Ids.  2d.  for  interest. 

TcUham,  for  the  petitioner,  urged  that 
the  husband  having  given  security  for  the 
payment  of  the  costs  of  the  rehearing, 
there  was  no  reason  why  the  proceedings 
should  be  stayed. 

Cwr.  adv.  vult. 

SiK  James  Hanken  (on  Dec.  11)  said — 
This  was  an  application  for  an  order  that 
proceedings  should  be  stayed  until  certain 
costs,  142.  9».,  should  be  paid.  Dr.  Spinks 
argued  in  support  of  the  application  that 
it  was  the  universal  practice  of  the  Court 
that  the  wife  Was  entitled  to  payment  of 
her  costs,  and  if  they  were  not  paid  to  a 
stay  of  proceedings.  I  was  certainly  un- 
wiUing  to  apply  that  rule  to  the  extent 
asked,  but  on  examination  of  the  authori- 
ties I  find  that  they  bear  out  Dr.  Spinks's 
contention,  and  I  am  bound  to  conform  to 
the  practice  of  the  Court.  In  Chichester 
V.  Mure  (1)  it  is  stated  by  the  Judge 
Ordinary  that  "it  was  the  practice  of 
the  Ecclesiastical  Court,  when  an  order 
for  the  payment  by  the  husband  of 
alimony  or  costs  had  been  made,  not  to 
appoint  a  day  for  the  hearing  until  the 
order  had  been  obeyed."  That  is  a  direct 
ac^lhority  in  support  of  the  application. 
I  therefore  grant  it ;  but  I  do  not  order  a 
stay  of  proceedings  until  the  payment  of 
any  other  costs  than  the  sum  of  14Z.  9s. 
As  to  the  expenses  incurred  by  the  wife 
in  endeavouring  to  obtain  another  remedy, 
I  do  not  consider  that  I  ought  to  impose 
on  the  husband  the  penalty  of  not  pro- 
ceeding till  they  are  paid.  They  must 
follow  the  ordinary  course.  A  summons 
must  be  taken  out,  and  it  must  be  es- 
tablished that  he  has  the  means  of  pay- 

(1)  32  Law  J,  Rep.  (w.s.)  Prob.  &  M.  120. 


ment.  The  wife,  however,  is  entitled  to 
the  costs  to  which  she  was  put  in  order 
to  brin^  on  her  case  for  hearing  and  to 
establish  her  rights  by  litigation.  The 
costs  of  this  application  will  be  inclctded 
in  them. 

Attorneys— Prior,  Bigg,  Church  &  Adams,  for 
petitioner;  Tippetts  &  Son,  for  respondent. 


Matbdcoitial.  1 

1872.         >  CRISP  V.  CRISP. 

May  28.     J 

DtssohUton  of  Marriage — Alteration  of 
SetUefnent — Order  Extinguishing  Interest 
of  a  Child, 

After  a  decree  of  dissolution  of  marriage^ 
the  parties  concurred  in  asking  for  a/n  order 
under  22  ^  23  Vict.  c.  61.  s.  6,  which  would 
extinguish  the  interest  of  an  infarU^  the 
issue  of  the  marriage^  under  a  settlement^ 
proposing  in  lieu  thereof  that  a  sum  of 
money  should  he  invested  in  such  a  manner 
as  would  give  the  child  an  interest  prohahly 
equal  to  thai  taken  under  the  setU&ment. 

The  Court  refused  to  make  t?ie  order. 

This  was  a  petition  under  22^&  23  Yict. 
c.  61.  s.  5,  praying  for  an  alteration  of 
marriage  settlements,  after  a  decree  nisi 
at  the  suit  of  the  wife  had  been  pro- 
nounced. 

The  petition  was  referred  by  the  Oourt 
to  the  Registrar.  His  report^  in  which 
the  material  facts  and  the  proposed  varia- 
tions of  the  settlements  are  fully  stated, 
was  as  follows — 

"  In  this  case  I  have  seen  the  solicitors 
of  the  petitioner  and  respondent.  The 
order  that  the  Court  will  be  requested  to 
make  is  so  peculiar  that  I  forbear  to  sug- 
gest any  form  of  order,  and  merely  raise 
the  question  for  the  opinion  of  the  Court 
whether  such  order  can  be  made.  By 
marriage  settlement,  dated  the  drd  of  Oc- 
tober, 1866,  certain  funds  were  settled  in 
the  usual  way  in  favour  of  the  respondent 
and  petitioner  successively  for  life,  with 
remainders  to  the  children  of  the  marriage. 
There  is  one  child,  an  infant.  It  is  agreed 
that  the  Court  shall  be  asked  to  extinguish 
the  life  interest  of  the  respondent  in  this 
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settlement,  proYided  that  it  will  deal  with 
a  post-nuptial  settlement  in  the  manner 
proposed.  With  this  report  I  forward 
the  terms  of  the  agreement  that  has  been  • 
entered  into.  By  post-nuptial  settlement, 
dated  the  9th  of  July,  1867,  there  was  set- 
tled the  moiety  of  a  farm  in  Norfolk  (the 
whole  farm  has  been  valued  at  2,460Z.), 
and  1,0002.  since  invested  in  consols  (the 
two  properties,  however,  being  subject  to 
a  mortgage,  which,  with  interest  due, 
amounts  to  850/.),  on  the  father  and 
mother  of  the  respondent,  who  are  both 
living,  the  respondent  and  the  petitioner 
successively  for  life,  remainder  to  the 
issue  of  tne  marriage^  I  am  informed 
that  the  parties  to  this  suit  have  been 
advised  that  the  settlement  being  a  volun* 
tary  one  may  be  set  aside.  I  have  sug- 
gested that  it  might  be  better  that  this 
should  be  done  by  a  Court  of  Equity  in- 
stead of  its  being  done  in  effect  by  an 
order  of  this  Court.  The  proposal,  how- 
ever, which  is  submitted  to  this  Court  is, 
that  the  interests  of  the  parties  to  the 
suit  and  of  the  child  of  the  marriage 
under  this  settlement  should  be  extin- 
guished, and  in  lieu  thereof  that  500Z. 
should  be  settled  on  the  petitioner  for  life, 
with  remainder  to  the  child.  The  rever- 
sion to  the  child  of  the  property  in  ques- 
tion has  been  valued  at  21 7Z.  only,  pro- 
bably nearly  the  same  as  the  reversion  of 
the  5002.,  but  in  truth  forced  sales  of 
reversions  are  no  real  test  of  their  value 
to  the  parties  entitied  to  them,  and  I 
doubt  if  any  man  of  business  would  ad- 
vise any  person  entitled  to  i^  reversion  on 
the  death  of  a  person  considerably  older 
than  himself  to  part  with  it  if  ifcould  be 
avoided.  I  cannot,  therefore,  report  that 
I  consider  this  arrangement  beneficial  for 
the  child,  unless  the  Court  will  treat  the 
post-nuptial  settlement  as  inoperative." 

Searle^  on  behalf  of  the  petitioner, 
moved  the  Court  to  order  that  the  settle- 
ment should  be  altered  as  agpreed. 

Indertaick^  for  the  other  parties,  con- 
sented. 

Our.  adv,  vidt. 

Lord  Penzance. — ^I  took  time  to  con^ 
sider  whether  the  Court  had  power  to 
make  the  order  asked.  It  was  an  order 
which  would  affect  a  volimtary  settlement 


made  after  the  marriage,  under  which  the 
child  of  the  marriage  takes  a  certain 
interest  in  the  property  settled.  Upon 
consideration,  I  am  of  opinion  that  to  do 
so,  however  much  the  Court  may  desire 
to  cany  out  the  arrangement,  would  ex- 
ceed the  powers  conferred  on  it  by  the 
statute.  It  is  suggested  that  the  settle- 
ment is  one  that  may  be  set  aside  by 
another  Court,  but  if  that  be  so,  it  does 
not  follow  that  this  Court  has  power  to 
set  it  aside.  Although  it  may  be  true, 
that  judging  from  the  ordinary  duration 
of  life,  and  the  probability  of  the  happen- 
ing of  events  contemplated  by  the  settle- 
ment, the  child  would  probably  derive  a 
larger  benefit  from  the  proposed  alteration 
than  it  could  do  under  the  terms  of  the 
settlement,  the  Court  is  not  at  liberty  to 
enter  into  such  a  speculation.  I  therefore 
reject  the  motion. 


Attorneys — ^Towneley  &  Gard,  for  petitioner; 
White,  Borrett  &  White,  for  respoodeiit. 


Pbobatb. 

1872 
N         30    ^  GODDABD   V.   SMTTH. 

Deo.  17.^ 

Estoppel  —  Acquiescence  —  OUaiton  hy 
Executor  of  later  Will  to  bring  in  Probate 
— Previous  Ga/oeat  entered  by  him  with- 
drawn  before  it  had  been  warned — Laier 
Will  propounded. 

An  exectUor  of  a  tviU  entered  a  caveat  to 
a  mil  of  earlier  date^  but  withdrew  the 
ca/veai  before  it  was  wamedyand  aUowed 
letters  of  administraiion,  with  the  earlier 
wUl  am/nexedf  to  be  granted  to  one  of  the 
residuary  legatees  named  therein: — Held, 
that  he  was  not  estopped  by  tlie  wUhdrauHU 
of  the  ca/veat  under  the  circumstances  from 
calling  in  the  letters  of  administration  {wUh 
the  earlier  vn'U  anvnexed)  and  propounding 
the  alleged  later  wiU, 

William  Goddard,  late  of  Oldham  Boad, 
Newton  Heath,  in  the  coun^  of  Lan- 
caster, died  on  the  16th  of  October, 
1871,  leaving  a  will,  dated  the  20th  of 
February,  1870,  in  which  he  appointed 
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Annie  Gkxldard,  his  wife,  sole  ezecntriz, 
and  named  Arthur  Goddard,  the  plaintiff, 
Joseph  Smith,  the  defendant,  Eliza  Mollo j, 
and  'others  residuary  legatees.  Annie 
Gk>ddard  pre-deoeased  the  testator;  and 
on  the  28th  of  October,  1871,  administra- 
tion (with  the  will  annexed)  of  his  per- 
sonal estate  was  granted  to  Joseph  Smith 
and  EHza  M0II07,  two  of  the  residuary 
legatees.  It  appearing  that  Eliza  M0II07 
was  a  minor,  this  grant  was  revoked  m 
the  application  of  Joseph  Smith,  and 
proceedings  were  then  taken  to  have  the 
grant  made  to  him  alone.  Thereupon 
tiie  plaintiff  entered  a  caveat^  and  also 
informed  the  defendant  that  he  had  - 
found  a  later  will  of  the  deceased,  dated 
the  2nd  of  October,  1871,  in  which  he 
(the  plaintiff)  was  nominated  executor, 
and  of  different  tenor  to  the  will  of  the 
20th  of  February,  1870;  but  before  the 
eavecU  had  been  warned  he  signified  that 
be  did  not  intend  to  proceed  in  his 
attempt  to  prove  the  alleged  later  will, 
and  that  he  would  offer  no  farther  oppo- 
sition to  a  grant  of  administration,  with 
the  wiU  of  the  20th  of  February,  1870, 
annexed,  being  made  to  the  defendant. 
He  accordingly  withdrew  the  caveat,  and 
letters  of  administration,  with  the  will  of 
the  20th  of  February,  1870,  annexed, 
were  granted  to  the  defendant,  Joseph 
Smith,  on  the  12th  of  Febmary,  1872. 

On  the  30th  of  May,  1872,  a  citation 
was  issued,  on  the  application  of  the 
plaintiff,  as  executor  of  the  said  alleged 
wiU  of  the  2nd  of  October,  1871,  to  the 
defendant,  calling  upon  him  to  brmg  in 
the  grant  of  administration,  and  ^ew 
cause  why  it  should  not  be  revoked.  The 
defendant  appeared  to  the  citation,  and 
brought  in  the  letters  of  administration  ; 
and  on  the  28th  of  June,  1872,  the  plain- 
tiff filed  a  declaration  propounding  the 
will  of  the  2nd  of  October,  1871.  The 
defendant  then  brought  in  a  petition,  in 
which,  having  set  out  all  the  'circum- 
stances, he  contended  that  by  reason 
thereof  Uie  plaintiff  ought  not  to  be 
allowed  to  proceed  further  in  the  suit, 
and  prayed  that  the  (Contentions  proceed- 
ings might  be  discontinued.  The  plaintiff 
in  his  answer,  contendod  that  the  defen- 
dant having  appeared  absolutely  to  the 
citation,  having  brought  in  the  letters  of 


administration,  and  having  received  the 
declaration,  had  barred  himself  fix)m  ob- 
jecting by  -petition  to  the  proceedings 
taken  by  the  plaintiff ;  and  further,  that 
the  consent  of  the  plaintiff  to  letters  of 
administration  with  the  will  dated  the 
20th  of  February,  1870,  annexed,  passing 
in  common  form  to  the  defendant,  was^ 
no  bar  or  hindrance  to  his  calling  in  the 
said  letters  of  administration,  and  citing 
the  said  Joseph  Smith,  the  defendant,  to 
shew  cause  why  they  sliould  not  be  re- 
voked, the  validity  or  invalidity  of  the 
will  of  the  2nd  of  October,  1871,  never 
having  been  determined  by  any  competent 
tribunal,  and  persons  other  than  the  said 
Arthur  Gk>ddiurd,  the  plaintiff,  being  in- 
terested under  the  said  will. 

Bayford,  for  the  defendant. — The  plain- 
tiff  withdrew  the  casveai  with  full  know- 
ledge of  all  the  circumstances  of  the  case, 
and  he  is  estopped  by  his  conduct  from. 
proceeding  with  the  suit  to  prove  the 
alleged  will  of  the  2nd  of  October,  1871— 
Pickard  v.  Sears  (1),  Tyerman  t.  Smith 
(2),  GaimcToss  v.  Lorwier  (3).  As  to 
the  cases  in  this  Court,  acquiescence  has 
been  held  to  be  a  bar,  and  ev^  a  next-of- 
kin  if  cognizant  of  proceedings  to  prove 
a  will,  although  not  formaUy  made  a 
party  thereto,  cannot  contest  the  will 
at  a  subsequent  time— Bo/cZty  v.  Barnes 
(4),  Wytcherley  v.  Andrews  (5),  NeufeU  v. 
Weeks  (6),  Hoffman  v.  Norris  (7),  Merry- 
weather  v.  Turner  (8). 

[Sib  J.  Hannen. — The  foundation  of 
the  rnle  as  to  estoppel  on  which  you  rely 
is,  that  you  have  been  indaoed  by  the 
plaintiff's  conduct  to  change  your  posi- 
tion. How  have  you  cdianged  your  posi- 
tion?] . 

(1)  6  Ad.  &E.  469. 

(2)  6  £.  &  B.  719  ;  8.  c.  26  Law  J.  Bep.  (n.b.) 
a.B.  359. 

'(8)  3  Macq.  H.L.  827. 

(4)  2  Sw.  &  Tr.  486  ;  s.  c  31  Law  J.  Rep.  (n.8.) 
P.  &  M.  61. 

(6)  40  Law  J.  Rep.  (n.8.).  P.  &  M.  57 ;  8.  c 
Law  Rep.  2  P.  &  D.  827. 

(6)  2  Ph.  224. 

(7)  Ibid.  280,  note. 

(8)  3  Curt.  802. 
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We  were  entitled  to  act  upon  his  state- 
ment that  he  did  not  intend  to  prove  the 
alleged  later  will.  We  therefore  proved 
OUT  will  in  common  form,  and  tnereby 
changed  our  position  in  rejgard  to  him. 

Dr,  Swabeyy  for  the  plaintiff. — The 
withdrawal  of  the  ca/veat  ander  the  cir- 
cumstances set  out  in  the  petition  can  be 
no  bar  to  an  inquiry  into  the  validity 
of  the  will  of  the  2nd  of  October,  1871, 
the  more  especially  as  such  inquiry  in- 
volves, not  only  the  interests  of  the 
plaintiff  and  defendant,  but  also  the  in- 
terests of  third  parties,  and  of  the  tes- 
tator. If  there  had  been  a  suit,  and  the 
plaintiff  had  been  cited,  or  had  actual 
knowledge  of  the  proceedings,  he  would 
no  doubt  be  bound  by  the  result;  but 
there  was  no  suit  or  contentious  proceed- 
ing when  the  coAseai  was  withdrawn.  The 
ca/veat  merely  hindered  the  grant  going 
without  notice  to  the  plaintiff;  and  it 
was  withdrawn  before  warning.  As  re- 
gards the  cases  at  common  law,  they  do 
not  apply,  inasmuch  as  in  those  ccuses  the 
Court  Imd  to  deal  with  the  matter  as 
between  plaintiff  and  defendant  only  :  in 
the  Court  of  Probate  it  is  otherwise.  I 
rely  on  Trower  v.  0<w(9)  and  BeU  v. 
AmMtrong  (10). 

Our,  adv,  vrdt. 

Sib  Jambs  Hannen  (on  Deo.  17)  said — 
The  material  facts  of  this  case  are  these : 
The  plaintiff  propounded  an  alleged  will 
of  William  Gk)ddard,  deceased,  dated  the 
2nd  of   October,   1871,   by    which    the 

Slaintiff  was  appointed  executor.  The 
efendant  by  petition  prays  that  tbe  suit 
may  be  dismissed  and  the  plaintiff  con- 
demned in  costs,  on  the  ground  that  the 
plaintiff,  with  full  knowledge  of  the  exe- 
cution of  the  said  will  of  the  2nd  of 
October,  1871,  withdrew  a  caveat  which 
he  had  entered,  and  pennitted  the  defen- 
dant to  obtain  a  grant  of  administration, 
with  a  will  of  the  20th  of  February,  1870, 
annexed.  The  caveai  was  subducted  be- 
fore appearance  or  warning. 

I  am  of  opinion  that  on  these  facts  the 

Jirayer  of  the  petition  cannot  be  granted, 
t   was  argued   that  the   plaintiff  was 

(9)  1  Add.  Ec.  Bep.  219. 
(10)  Ibid.  366. 


estopped  by  his  conduct  from  maintain- 
ing this  suit,  on  the  well-known  principle, 
for  which  Pickard  v.  Sears  (1)  is  the  lead- 
ing authority,   that  where  one  by  his 
words  or  conduct  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on 
the  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from 
averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same 
time.     This  principle,   however,  appears 
to  me  inapplicable  to  the  present  case. 
The  plaintiff  did  not  by  withdrawing  the 
caveai  cause  the  defendant  to  beHeve  in 
any  state  of  facts  or  to  alter  his  position ; 
he  merely  left  him  free  to  pursue  his  own 
CQurse  unopposed,  namely,  to  take  a  grant 
in  common  form,  if  he  so  pleased.    Nor 
can  the  withdrawal  of  a  caveai  be  properly 
likened  to  the  discontinuing  of  a  defence 
to  legal  proceedings.    The  caveai  is  a  mere 
caution  to  the  Court.     Contentious  pro- 
ceedings do  not  begin  until  an  appearance, 
is  entered  to  the  warning  of  the  caveat^ 
and  by  the  previous  subduction  the  caveO' 
tor  only  leaves  the  Court  fr^e  to  act  with- 
out notice  to  him.     Several  cases  were 
referred  to  as  shewing  under  what  cir- 
cumstances the  Court  wiU  restrain  pro- 
ceedings after  acquiescence  in  the  pre- 
viously existing   ^tate  of   things.     The 
case  of  Hoffman  v.  Nonris  (7)  offers  the 
nearest  analogv ;  but  there  there  was  an 
acquiescence  of  seven  years,  and  the  party 
held  to  be  concluded  by  his  conduct  had 
acted  and  accepted  advantages  on  the 
assumption  that  that  state  of  things  did 
not  exist  which  he  afterwards  sought  to- 
establish.     The  proceedings  referred  to 
on  the  petition  anterior  to  the  entering  of 
the  caveat  are  not  material  to  the  question 
now  before  the  Court,  as  they  occurred 
before  the  alleged  discovery  of  the  will  of 
the   2nd  of  October,  1871.     For  these 
reasons  I  refuse  the  prayer  of  the  petition. 


Attorneys  — Paterson,  Sons  &  Gamer,  fbr  plaintifl 
AyrtoD,  for  defendant. 
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Jan.  14,  21.  J 


In  the  goods  of 

WILLIAM  HENRf  STKES. 


WQl — Words  written  on  Erasure —Re^ 
pMication  by  GodicU — Declarations  of  TeS' 
tator  before  Execution  of  GodicU — Probate. 

The  name  of  J.  jS.,  one  of  the  executors 
appointed  by  the  toUlf  loas  written  on  an 
erasure.  There  was  no  evidence  to  sheick  at 
what  time  the  alteration  was  mdde  in  the 
wiUf  but  there  was  evidence  of  a  declaration 
by  {he  testator  before  the  execution  of  the 
codicil  to  the  wiU^  thai  he  had  appointed 
J,  8.  one  of  his  executors : — Held,  that  the 
declaration  of  the  testator  sufflcientlu  shewed 
(hat  the  aUeraHqn  had  been  made  in  the 
wHX  before  the  execution  of  the  codicil,  and 
that  the  codicil,  being  a  republication  of  the 
wUl,  confirmed  it  in  its  aUered  state. 

The  deceased.  Colonel  William  Henry 
Sjkes,  late  of  Albion  Street,  in  the  county 
of  Middlesex,  died  on  the  16th  of  Jane, 
1^72,  leaving  a  dolj  execute  will  and 
codicol,  dated  respectively  the  10th  of 
November,  1869,  and  the  10th  of  Angnst, 
1870.  The  will  was  holograph,  and  con- 
tained no  formal  attestation  clause.  It 
appointed  Majdr-General  Sir  George  Bal- 
four, Major  Henry  Peters  Svk^s,  and  Dr. 
John  Scott,  executors;  and  the  codicil, 
which  made  certain  alterations  in  the 
will,  referred  to  it  by  date.  In  the  course 
of  1871  the  deceased  deposited  the  will 
and  codicil  in  a  sealed  envelope  with 
Sir  George  Balfour.  The  envelope  was 
opened  at  his  death,  and  it  was  then  no- 
ticed that  in  the  will  the  name  of  Dr. 
Scott  was  written  on  an  erasure.  The 
surviving  attesting  witness  could  not  say 
whether  the  name  was  so  written  on  the 
erasure  at  the  time  the  will  was  executed ; 
but  Sir  Gborge  Balfour  deposed  in  his 
affidavit,  ''The  said  William  Henry  Sykes 
informed  me  that  Dr.  John  Scott  was 
one  of  his  exeoutors  fully  two  years  be- 
fore he  deposited  with  me  the  sealed 
packet  containing  his  will,  as  stated  in 
my  former  affidavit." 

A  gift  of  a  gold  hunting. watch  to  Dr. 
Scott  was  also  written  on  an  erasure,  and 
there  were  various  interlineations  in  the 
will ;  but  there  was  no  evidence  to  shew 
at  whiht  time  these  alterations  were  JxMe. 

Kbw  Snos,  42.— PaoB.  ajid  M. 


Dr.  Tristram  moved  that  probate  of  ihp 
will  and  codicil  mi^ht  be  decreed  to  Sir 
George  Balfour  and  Dr.  John  Scott,  two 
of  the  executors  named  in  the  will. 

Our,  adv,  vult, 

Sm  James  Hannen  (on  Jan.  21). — 
The  question  in  this  case  was  as  to  the 
effect  of  certain  alterations  in  the  will  of 
the  deceased,  there  being  no  evidence  to 
shew  whether  they  were  made  before  or 
after  the  execution  of  the  will,  or  before 
or  after  the  execution  of  the  codicil. 
There  was  also  a  questibn  as  to  a  list  of 
pictures  which  were  referred  to  as  "  in  the 
list  annexed."  I  came  to  the  conclusion 
at  the  hearing  of  the  motion  that  there 
was  no  evidence  upon  which  I  could 
hold  that  the  list  was  written  before  the 
will  was  executed.  But  there  remained 
another  question  as  to  which  I  took  time 
to  consider,  namely,  whether  the  altera- 
tion by  which  Dr.  Scott  is  appointed  exe- 
cutor could  be  treated  as  part  of  the  will. 
No  doubt  it  is  commonly  said  that  the 
presumption  is  that  alterations  in  a  will 
were  made  after  its  execution.  The  prin- 
cipal authority  for  that  proposition  is 
Cooper  V.  Beckett  (1).  But  the  rule  is 
differently  expressed  by  the  late  Lord 
Chancellor  in  WiUiams  v.  Ashton  (2).'  He 
says,  '*  I  do  not  think  that  it  is  quite  a 
correct  mode  of  stating  the  rule  of  law, 
to  say  that  alterations  in  a  will  <^re  pre- 
sumea  to  have  been  made  at  one  time  or 
at  another.  The  correct  view,  as  entfn- 
ciated  in  the  case  of  Doe  d,  ShaUcross  v. 
Palmer  (3),  is  that  the  onus  is  cast  upon 
the  party  who  seeks  to  derive  an  advan- 
tage from  an  alteration  in  a  will,  to  ad- 
duce some  evidence  from  which  a  jury 
may  infer  that  the  alteration  was  made 
before  the  wiU  was  executed.  I  do  not  con- 
sider that  the  Court  is  bound  to  say  that 
it  will  presume  such  alterations  to  have 
been  made  either  before  or  after  execution. 
With  regard  to  a  will,  I  do  not  see  any 
necessary  presumption  of  the  kind." 

The  onus,  therefore,  lies  upon  those  who 
assert  that  by  this  alteration  Dr.  Scott 
has  been  constituted  executor  to  shew 

-  (1)  4  Moo.  P.C.  419;  s.  c.  4  Notes  of  Cas.  686. 

(2)lJo.&H.  116. 

(3)  16  Q3.  Rep.  747 ;  s.  c.  20  Law  J.  Rep. 
(K.S.)  Q.B.  367. 
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that  it  was  made  before  the  will  or  codicil 
was*  execnted.  Bat  stated  as  the  rule 
generally  is,  that  the  presumption  is  that 
alterations  in  a  will  were  made  after  its 
execution,  that  presumption  may  be  re- 
butted by,  among  other  evidence,  de- 
clarations of  the  testator  before  but  not 
after  th*e  execution  of  the  will.  For  that 
proposition  the  case  of  Doe  v.  Palmer  (B) 
is  the  leading  authority.  There  the  de- 
clarations which  were  admitted  were  de- 
clarations of  intention  on  the  part  of  the 
testator  to  do  that  which  appeared  to  be 
carried  into  effect  by  the  will  as  altered, 
and  not  as  it  originally  stood.  The  ad- 
missibility of  such  declarations  as  evidence 
was  also  held  in  the  case  of  Williams  v. 
Ashton  (2),  to  which  I  have  referred. 
Presuming  that  the  alteration  was  made 
after  the  execution  of  the  will,  the  question 
then  arises  as  to  the  effect  of  the  codicil. 
Now  the  codicil  is  a  republication  of  the 
will.  The  presumption  therefore  remains 
the  same  with  regard  to  the  codicil,  and 
it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  altera- 
tions were  made  not  only  after  the  execu- 
tion of  the  will,  but  also  after  the  execu- 
tion of  the  codicil.  For  that  proposition 
Lushington  v.  Onslow  (4)  is  an  authority. 
But  it  appears  to  me  that  as  declarations 
made  before  the  execution  of  the  will  are 
admissible,  with  a  view  of  shewing  that  the 
alterations  in  the  will  were  made  before 
its  execution,  it  follows  that  declarations 
of  the  testator  made  before  the  execution  of 
the  codicil,  which  is  a  republication  of  the 
will,  may  also  be  admitted,  in  order  to 
shew  that  the  alterations  appearing  in  the 
will  were  made  before  the  execution  of 
the  codicil.  In  the  present  case  it  appears 
from  the  affidavit  of  Major-General  Sir 
George  Balfour  that  at  a  time  which  by 
reference  to  the  dates  is  proved  to  have 
been  before  the  execution  of  the  codicil, 
the  testator  told  him  that  he  had  ap- 
pointed Dr.  Scott  his  executor.  Now  that 
appears  to  me  to  be  a  stronger  declaration 
than  those  which  were  adbmitted  in  evi- 
dence in  the  case  of  Doe  v.  Palmer  (3), 
because  it  might  well  be  said  that  a  state- 
ment by  a  man  that  he  intended  to  make 
a  certain  disposition  in  his  will,  left  it  in 

(4)  6  Notes  of  Cas.  183. 


doubt  whether  the  correction  or  alteration 
in  the  will  by  which  the  intention  was 
carried  out  was  made  before  or  after  the 
will  was  executed.  But  in  the  present 
case  the  statement  is,  that  the  thing  had 
already  been  done,  and  that  can  only  be 
correct  by  assuming  that  at  that  time  the 
alteration  by  which  Dr.  Scott  had  been 
made  executor  had  been  introduced  into 
the  body  of  the  will.  I  think,  therefore, 
that  as  to  that  alteration,  the  execution 
of  the  codicil  is  a  confirmation  of  the  will 
in  its  altered  state.  But  I  cannot  apply 
that  reasoning  to  the  other  alterations  in 
the  will.  As  to  them  Sir  (Jeorge  Balfour 
says  nothing.  It  is,  therefore,  in  a  state 
ot  doubt,  with  no  evidence  one  way  or  the 
other,  whether  or  not  they  were  made 
before  or  aft»r  the  execution  of  the  codi- 
cil. They  must,  therefore,  be  excluded 
from  the  probate. 

Proliite  of  will  (without  alterations) 
and  codicil  decreed  to  Sir  George  Balfour 
and  Dr.  Scott,  as  executors. 

Attorney—B.  F.  Wateon.» 


} 


IN  THE    GOODS    OF    JOHN 
CBICHTON  IHLEB. 


Probate. 
1873. 
March  11,  18. 

Adm  inistration  —  Husband  —  Decree  of 
Judicial  Separation  against  Wife — Orant 
claimed  by  iiext  of  Kin, 

A  Bf  who  had  obtained  a  decree  ofjttdicial 
separation  against  his  wife  on  the  groufid 
of  oruelty^  died  intestaiCy  leaving,  him  sur^ 
viving,  his  widow  and  two  daughters.  The 
Court  refused  to  grant  administration  of  his 
personal  estate  to  the  eldest  daughter  until 
the  widow  was  first  cited. 

John  Crichton  Ihler,  late  of  Greenwich, 
in  the  county  of  Kent,  died  on  the  16th 
of  January,  1873,  intestate,  leaving,  him 
surviving,  his  widow  and/two  daughters, 
his  only  next  of  kin.  In  1865  the  de- 
ceased obtained  in  the  Court  for  Divorce 
and  Matrimonial  Causes  a  decree  of 
judicial  separation  against  his  wife  by 
reason  of  her  cruelty. 

Dr,  Middleton  now  moved  the  Court  to 
decree  administration    of  the    personal 
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estate  and  effects  of  the  decased  to  Eliza- 
beth Barber  Ihler,  his  eldest  daughter. 
Under  ordinary  circnmstances  the  widow 
would  be  entitled  to  the  grant,  but  the 
decree  df  judicial  separation  which  had 
been  pronounced  aeamst  her  would  justify 
the  Court  in  passing  her  over.  He  re- 
ferred to  LambeU  y.  Lambell  (1). 

Cur,  adv.  vult. 

Sib  James  Hakken  (on  March  18). — 
This  was  a  case  in  which  I  was  asked  to 
pass  oyer  the  widow  and  grant  adminis- 
tration to  one  of  the  children  of  the  de- 
ceased person,  upon  the  ground  that  a 
decree  of  judicial  separation  by  reason  of 
cruelty  had  been  pronounced  against  her. 
I  think  it  sufficient  to  say  that  I  certainly 
cannot  pass  oyer  the  widow  upon  that 
ground  without  giying  her  the  oppor- 
tunity of  shewing  cause  against  the  appli- 
cation. She  has  not  presumably  done 
anything  which  could  reflect  upon  her 
honesty,  and  I  am  therefore  inclined  to 
think  that  she  ought  not  to  be  passed 
oyer,  and  the  grant  made  to  another,  with- 
out giying  her  the  opportunity  of  being 
heaixL  on  the  point.  I  therefore  direct 
that  she  be  cited. 

Attorney-^.  F.  Biggenden. 


l\\   In  the 


good*  of  JOHN  DONALD- 


1873. 
Feb. 
March 

WiU — Scotch  Bt^niion  and  SetUement 
havmg  Testamentary  Effect — Prolate. 

Testator  teas  hy  origin  a  Scotchman^ 
hut  for  the  greater  'portion  of  his  life  and  at 
his  death  was  domiciled  in  England,  By 
a  Scotch  disposition  and  settlement^  dated 
January f  1851,  duly  executed,  and  having 
a  testamentary  effect  hy  the  law  of  Scot- 
land, he  conveyed  to  trustees,  upon  certain 
trusts,  his  whole  heritahle  and  moveable^ 
estate  th^n  helonging  or  which  shotdd  belong 
to  him  at  the  time  of  his  death,  reserving 
to  himself  potoer  to  alter  the  same  in  whole 
or  in  part,  and  to  revoke,  cancel  and  annul 
the  sams  as  he  might  think  proper.  He 
executed  a  imU  on  the  8th  of  October^  1865, 


(1)3 


668. 


hy  which  he  disposed  of  all  hts  real  and 
personal  estate,  whether  in  England  or 
Scotland,  and  appointed  his  son  executor. 
By  the  law  of  Scotland  the  will  was  in- 
effectual  as  a  conveyance  of  the  Scotch 
heritage,  and  it  did  not  revoke  the  previous 
truest  disposition  in  the  Scotch  form.  The 
Court,  under  these  circumstances,  granted 
probate  of  both  instruments,  as  togetlier 
containing  the  iviU  of  the  deceased, 

John  Donaldson,  late  of  North  Shields, 
in  the  county  of  Northumberland,  master 
mariner,  deceased,  died*  on  the  8th  of 
October,  1865.  He  was  by  origin  a 
Scotchman,  but  for  the  greater  portion  of 
his  life  and  at  his  death  was  domiciled  in 
England.  He  was  possessed  of  a  small 
amount  of  personalty  in  England,  and  of 
freehold  property  in  Scotland.  In  Janu- 
ary, 1851,  he  executed  a  Scotch  disposition 
and  settlement  haying  a  testamentary 
effect  by  the  law  of  Scotland,  by  which 
he  conyeyed  to  trustees,  upon  certain 
trusts,  his  whole  heritable  and  moyeable 
estate  then  belonging,  or  which  should 
belong  to  him  at  the  time  of  his  deatli, 
reserving  to  himself  power  to  alter  the 
same  in  whole  or  in  part,  and  to  reyoke, 
cancel  or  annul  the  same  as  he  might 
think  proper.'  On  the  5th  of  August, 
1865,  he  executed  a  will,  by  which  he 
disposed  of  all  his  real  and  personal  estate 
whether  in  England  or  Scotland,  and  ap- 
pointed his  son,  John  Donaldson,  and  a 
person  since  deceased  his  executors.  The 
win  was  proyed  by  the  suryiying  executor 
in  the  District  Registry  of  Newcastle- 
upon-Tyne,  in  August,  1872.  An  appli- 
cation  was  then  made  to  the  Commissary 
Court  at  Edinburgh  to  confirm  the  pro- 
bate granted  in  England,  and  to  add 
tliereto  the  Scotch  disposition  and  settle- 
ment, but  the  appHcation  was  refused,  on 
the  ground  that  a  grant  of  probate  of  the 
two  instruments  as  together  containing 
the  will  of  the  deceased  should  be  first 
obtained  in  this  Court. 

According  to  the  opinion  of  a  Scotch 
Adyocate  the  English  will  was  ineffectual 
as  a  conyeyance  of  the  Scotch  heritage, 
and  it  did  not  reyoke  the  pfeyious  trust 
disposition  in  the  Scotch  form,  which 
effectually  conyeyed  the  heritable  property 
in~  Scotland  to  the  trustees  appointed  by 
that  instrument.      The  two  documents 
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should  therefore  be  read  together  as  con- 
taining the  final  testamentary  intentions 
of  the  testator.  The  opinion  further  stated 
that  it  was  the  duty  of  the  trustee  under 
the  Scotch  disposition  and  settlement  to 
convey  or  pay  over  to  the  executor  under 
the  English  will  for  the  purposes  of  that 
will  the  trust  estate  in  Scotland ;  that  the 
English  executor,  in  order  to  complete 
his  title,  should  obtain  probate  of  the 
Scotch  disposition  and  settlement  and  of 
the  English  will  as  being  together  the 
will  of  the  testator,  and  that  the  executor 
of  the  English  will  would  thereby  become 
entitled  to  give  a  valid  discharge  to  the 
Scotch  trustee  on  conveying  the  trust 
estate  to  him. 

Dr.  Spinhs  moved  the  Court  to  revoke 
the  probate  already  granted  of  the  English 
will,  and  to  decree  probate  of  such  will  and 
the  Scotch  disposition  and  settlement  as 
together  containing  the  will  of  the  deceased. 
He  referred  to  Lemage  y.  Ooodban  (1). 
Chr,  adv,  vult 

Sib  James  Hannbn  (on  March  4). — The 
deceased,  John  Donaldson,  a  native  of 
Scotland,  but  domiciled  in  England,  died 
at  North  Shields,  on  the  8th  October, 
1865.  By  his  will,  dated  5th  August, 
1865,  he  disposed  of  all  his  real  and  per- 
sonal estate  whether  in  England  or  Scot- 
land, and  appointed  his  son,  John  Do- 
naldson, and  a  person  since  deceased  his 
executors.  This  will  was  proved  by  John 
Donaldson  in  the  District  Registry  of 
Newcastle-upon-Tyne,  in  August,  1872. 
The  deceased  was  possessed  of  a  small 
amount  of  personal  property  in  England. 
He  was  also  possessed  of  freehold  pro- 
perty in  Scotkmd.  By  a  Scotch  disposi- 
tion and  settlement,  dated  the  21st  Jan- 
uary, 1851,  duly  executed,  and  having  a 
testamentary  efiect  by  the  law  of  Scotland, 
the  deceased  conveyed  to  James  Dickson 
and  other  persons  since  deceased  upon 
certain  trusts,  his  heritable  and  moveable 
estate  then  belonging  or  which  should 
belong  to  him  at  the  time  of  his  death, 
with  power  to  the  testator  at  any  time  of 
his  life  to  alter  the  same  in  whole  or  in 
part^  and  to  revoke,  cancel  and  annul  the 
same  as  he  might  think  proper. 

It  appears  from  the  opinion  of  a  Scotch 

(1)  35  Law  J.  Rep.  (n.s.)  Pxob.  &  M.  28 ;  f.  c. 
Iaw  IU];».  1  Fzob,  dc  D,  67. 


Advocate,  that  the  English  will  is  ineffec- 
tive as  a  conveyance  of  the  Scotch  heri- 
tage, and  that  it  does  not  revoke,  the 
previous  trust  disposition  in  the  Scotch 
form,  which  effectually  conveyed  i^e 
heritable  property  in  Scotland  to  the 
trustees  appointed  by  that  instrument. 
Upon  the  assumption  that  by  the  law  of 
Scotland,  the  English  will  was  inopera- 
tive upon  the  Scotch  settlement,  the 
complete  testamentary  dispositions  of  the 
deceased  are  not  to  be  found  in  the  Eng- 
lish will  alone,  but  in  that  instrument 
construed  together  with  the  Scotch  set- 
tlement ;  and  in  this  state  of  things  this 
Court  will  admit  to  probate  the  several 
instruments  which  together  contain  the 
last  will  of  the  testator.  (See  Lemage  v. 
Ooodba/n  (1).)  I  therefore  order  t^at 
the  probate  of  the  English  will  already 
granted  be  revoked,  and  that  a  re-grant 
be  made  of  probate  of  that  will,  tocher 
with  the  Scotch  disposition  and  settle- 
ment as  prayed. 

Attorneys^Hopwood  &  Sons.  ^ 


n 


IN  THE  GOODS  OF  BBTAH  BET- 
KOLOS. 


Pbobatb. 
1873 
Feb. 

WUl — GodwU — Subsequent  Will  revoke 
ing  all  former  Wills  and  GoddcHs — Codicil 
referring  to  first  Will  by  Date — Revival, 

Testator  executed  a  wtU  on  the  11th  of 
May^  1866,  in  which  he  appointed  his  son 
sole  executor  a/nd  residuary  leqatee^  and  on 
the  12th  of  May^  1871,  he  aided  a  codicil 
thereto.  On  the  7th  ofNovevnher^  1871,  he 
executed  another  wUl  which  in  terms  revoked 
all  other  wills  and  codicils.  On  the  19th  of 
December^  1872,  he  executed  a  codicil^  which 
began :  ^*  This  is  a  codicil  to  the  tvQl  of  B. 
Reynolds^  dated  May,  1866,"  and  it 
concluded — "  I  confirm  the  appointment  of 
my  son  as  residuary  legatee  and  executor  of 
my  vnll  and  codicU.  Signed  and  declared 
to  be  a  codicil  to  the  unU  of  B.  Beynolds^ 
dated  May,  1866  .-"—Held,  that  the.wiU  of 
the  11th  of  May,  1866,  was  alone  revived^ 
and  probate  was  granted  of  such  wUl  with 
the  codicil  of  the  19th  of  December^  1872. 
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The  testator,  Bryan  Reynolds,  late  of 
Cheltenham,  in  the  conn^  of  Oloacester, 
gentleman,  deceased,  died  on  the  27th  of 
September,  1872,  at  Cheltenham.  Shortly 
before  the  month  of  May,  1871,  he  handed 
to  his  son,  William  Brock  Beynolds,  a 
docnment  which  he  stated  was  his  last 
will  and  testament^  with  directions  to 
take  charge  of  it  nntil  after  his  death. 
It  was  dated  the  11th  of  May,  1866.  It 
began — "  This  is  the  last  will  and  testa- 
ment of  me,  Bryan  Reynolds,  reyoking 
all  former  wills,"  and  it  concluded,  "I 

SVe  and  bequeath  to  my  son,  W.  B. 
eynolds,  the  entire  residue  of  my  pro- 
perty, and  I  appoint  him  sole  tmstee  and 
executor  of  tins  my  will." 

On  the  death  of  the  testator  there 
were  found  among  his  papers  a  will, 
dated  the  12th  of  December,  1870,  which 
in  terms  reyoked  all  other  wills ;  a  codicil, 
dated  the  12th  of  May,  1871,  to  the  will  of 
May,  1866 ;  a  will  dated  the  7th  of  Noyem- 
ber,  1871,  which  in  terms  reyoked  all 
other  wills  and  codicils;  and,  lastly,  a 
codicil,  dated  the  19th  of  December,  1872, 
to  the  will  of  May,  1866.  This  paper 
began  :  *'  This  is  a  codicil  to  the  will  of 
B.  Reynolds  dated  May,  1866,"  and  it 
concluded — *^I  confirm  the  appointment 
of  him  "  (his  son,  W.  B.  Rgniolds)  "  as 
residuary  legatee  and  execntor  of  my  will 
and  codicil.  Signed  and  declared  to  be 
a  codicil  to  the  will  of  B.  Reynolds, 
dated  May,  1866,"  Ac.  This  codicil  dis- 
posed of  seyeral  small  articles  of  property 
in  the  same  way  as  that  in  which  they 
were  disposed  of  by  the  codicil  of  the 
12fch  of  May,  1871. 

Dr,  Spinks  moyed  for  probate  of  the 
will  of  the  11th  of  May,  1866,  and  the  co- 
didl  of  the  19th  of  December,  1872.— The 
codicil  shows  a  clear  intention  to  reyiye 
the  earlier  will  of  May,  1866,  and  thereby 
reyoked  the  will  of  Noyember,  1871.  The 
testator  knew  that  the  will  of  1866  was  in 
the  possession  of  his  son,  and  the  refe- 
rences to  it  in  the  codicil  were  so  distinct 
as  to  leaye  no  doubt  as  to  his  intention. 
Then  came  the  question,  did  it  in  like 
manner  reyiye  the  intermediate  codicil  of 
the  12th  of  May,  1871  ?  It  shews  no  in- 
tention to  do  so,  and  the  twenty-second 
section  of  the  Wills  Act  enacts  that  no 
will  or  codicil,  which  has  b^en  in  an^ 
manner  reyoked,  can  be  reyiyed  other- 


wise than  by  the  re-execution  thereof,  or 
by  a  codicil  shewing  an  intention  to  reyiye 
the  same.  The  codicil  of  May,  1871,  was 
therefore  not  reyiyed.  He  referred  to 
In  the  Goods  of  May  (1). 

Sm  James  Hanken. — The  codicil  of 
December,  1872,  expressly  refers  to  the  . 
wiU  of  May,  1866.  There  is  nothing  to 
shew  that  the  testator  did  not  meatU  what 
he  said,  namely,  that  it  was  to  be  a  codicil 
to  that  will ;  and  if  he  meant  what  he  said, 
the  codicil  has  the  effect  of  reyiying  the 
will.  The  question  is  different  with  re- 
gard to  the  intermediator  codicil.  There 
is  nothing  which  "Shews  that  he  had  any 
intention  of  reyiying  that  codicil,  and  it 
has  therefore  not  b^n  reviyed.  I  think 
that  probate  must  be  granted  of  the  will 
of  the  11th  of  May,  1866,  with  the  codicil 
of  the  19th  of  December,  1872. 


Proctor— E.  W.  Crosse. 


BATB.  "1 

72.     > 
.  17.J 


MILLEB  V,  JTAMBS  AND  OTHERS. 


Faobatb. 
1872 
Dec, 

Probate — Testator  Domiciled  abroad — 
Will  proved  in  Court  of  DomicU  in  common 
Form — Probate  binding  on  English  CourU 

Where  probate  of  the  wUl  of  a  testator 
who  dies  domiciled  abroad  has  beeti  granted 
by  a  competent  Court  of  the  domicile  the 
validity  of  the  will  cannot  be  disputed  in 
this  Court^  although  it  was  proved  abroad 
in  common  form  only. 

The  executor  propounded  a  wiU  alleging 
that  the  deceased  died  domiciled  in  Jersey^ 
and  that  probate  had  been  granted  by  a 
competent  Court  of  Jersey.  The  nestt-of'kin 
pleaded  1,  undue  execution ;  2,  incapacity ; 
3,  undue  influence.  The  Court  ordered  the 
2nd  and  Srd  pleas  to  be  struck  out^  an 
tJie  grotmd  that  it  was  bound  by  the  foreign 
probate, 

Amelia  Bell,  spinster,  died  on  the  20th 
of  May,  1872,  domiciled  in  the  island  of 
Jersey,  leaying  a  will  by  which  she  ap- 
pointed Dayid  Miller,  the  plaintiff,  sole 
executor  and  universal  legatee.  On  the 
30th  of  May,  1872,  probate  of  the  will 

(1)  87  Law  J.  Hep.  (21.8.)  Prob.  &  H  68 ;  s.  c. 
Law.  Bep.  1  Frob.  &  D.  676, 
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^as  granied  by  the  Ecolesiasticftl  Conrt . 
of  Jersey  to  the  executor. 

The  testatrix  at  the  time  of  her  death 
was  possessed  of  personal  property  in 
England,  and  the  executor  applied  to  this 
Court  for  probate  of  the  will,  but  with- 
drew the  application,  upon  a  caveat  bein^ 
entered  by  the  defendants.  On  the  25th 
of  June,  1872,  the  caveat  was  warned, 
and  thereupon  the  defendants,  the  next-of- 
kin  of  the  deceased,  entered  appearances. 
The  plaintiff  then  filed  a  declaration  pro- 
pounding the  will,  and  alleging  that  the 
testatrix  died  domiciled  in  Jersey,  and 
that  by  the  law  of  Jersey  the  will  was 
duly  executed  and  a  valia  will,  and  that 
probate  of  it  had  been  granted  by  a  com- 
petent Court  in  Jersey. 

The  defendants  pleaded  1,  undue  exe- 
cution ;  2,  incapaciiy ;  3,  undue  influence. 

Searle,  on  behalf  of  the  plaintiff,  moved 
the  Court  to  order  that  the  2nd  and 
3rd  pleas  be  struck  out.— The  defendants 
haying  admitted  on  the  pleadings  that 
probate  of  the  will  was  granted  by  a  com- 
petent Court  at  Jersey,  and  that  Jersey 
was  the  domicil  of  the  deceased  at  the 
time  of  her  death,  they  cannot  in  this 
Court  dispute  the  yalidiiy  of  the  grant. 
He  cited  EiwMn  y.  WyUe  (1),  Doglioni 
y.  Crispin  (2),  In  the  goods  of  Earl  (3), 
In  the  goods  of  Osborne  (4),  Laneiwille  y. 
Anderson  (6),  Isherwood  y.  Oheetham  (6). 

Indenoick,  contra. — ^Probate  was  granted 
by  the  Jersey  Court  in  common  form  only, 
not  in  solemn  form ;  such  a  grant  would 
not  be  binding  in  this  Court. 

Owr.  adv.  vuU. 

Sib  James  Hannsn. — In  this  case  the 
plaintiff,  the  execT^ter  of  the  will,  dated 
the  dOth  of  August,  1870,  of  AmeHa  Bell, 
the  deceased  in  the  cause,  in  his  declara- 
tion alleges  that  the  testatrix  was  at  her 
death  domiciled  at  Jersey,  that  by  the  law 
of  Jersey  the  will  in  question  was  duly 

(1)  10  H.L.  Cas.  1 ;  8.  c.  31  Law  J.  Rep.  (n.s.) 
Chanc.  402. 

(2)  36  Law  J.  Rep.  (n.s.)  Prob.  &  M.  129 ;  s.  c. 
Law  Rep.  1  E.  &  I.  App.  301. 

(3)  36  Law  J.  Rep.  (n.8.)  Prob.  &  M.  127 ;  s.  o. 
Law  Rep.  1  Prob.  &  D.  460. 

(4)  1  Deane  &  Sw.  4. 

(6)  2  Sw.  &  Tr.  24 ;  8.  c.  30  Law  J.  Rep.  (x.s.) 
Prob.  &  M.  25. 

(6)  2  Sw.  &  Tr.  607;  8.  c.  31  Law  J.  Rep.^ 
(if.8.)  Prob.  &  M.  91, 


executea  and  a  yalid  wiD,  and  was  proyed 
in  a  Court  of  competent  jurisdiction.  The 
defendante  haye  pleaded  with  anotiier  plea 
that  the  testatrix  was  not  of  sound  min^ 
and  that  the  execution  of  the  will  was 
procured  by  undue  influence.  Applica- 
tion was  made  on  behalf  of  the  plaintiff 
to  strike  out  these  pleas.  I  thought  the 
question  thus  raised  fitter  to  be  deter- 
mined on  demurrer  to  the  pleas,  but  as 
the  parties  desire  for  their  guidEmoe  an 
expression  of  my  opinion  on  the  present 
motion,  I  now  eiye  it.  It  is  the  established 
practice  that  where  a  will  has  been  proyed 
in  a  foreign  Court  (and  for  this  purpose 
the  Court  in  JerS^is  on  the  same  footing 
as  a  foreign  Court)  a  duly  authenticated 
copy  will  be  admitted  to  probate  in  this 
country  without  further  evidence  of  the 
validity  of  the  will,  as  it  is.  presumed  that 
the  foreign  Court  has  been  satisfied  on  that 
point.  In  the  goods  of  Smith  (7),  Jx>rd 
Penzance  says,  *'  It  is  a  general  rule,  on 
which  I  have  already  acted,  that  where  a 
person  dies  domiciled  in  a  foreign  country 
and  the  Court  of  that  country  invests 
anybody,  no  matter  whom,  with  the  right 
to  administer  the  estate,  this  Court^ught 
to  follow  the  grant  simply  because  it  ia 
the  grant  of  a  foreign  Court  without  in- 
vestigating the  grounds  on  which  it  was 
made,  and  without  reference  to  the  prin- 
ciples on  which  grante  are  made  in  this 
country."  And  in  the  case  of  EnoJUn  y. 
Wylie  (1)  the  Lord  Chancellor  (Lord 
Westbury)  says,  "  I  hold  it  to  be  now  put 
beyond  aJl  possibiliiy  of  question  that  the 
administration  of  the  personal  estate  of  a 
deceased  person  belongs  to  the  Ck>urt  of 
the  country  where  the  deceased  was  domi- 
ciled at  his  death.  All  questions  of  testacy 
and  intestacy  belong  to  the  Judge  of  the 
domicile"  and  again,  p.  15,  "  The  utmost 
confusion  must  arise  if  when  a  testator 
dies  domiciled  in  one  country  the  Conrte 
of  every  other  country  in  which  he  has 
personal  property  should  assume  the  right 
first  of  dedmng  who  is  the  personal  re- 
presentative, and  next  of  interpreting  the 
will."  It  was  said  in  argument  that- the 
validity  of  tlus  will  might  be  put  in  issue 
because  it  had  beenproved  only  in  common 
form  in  Jersey,  but  it  is  to  be  borne  in  mind 
that  the  expressions  in  common  form  and 

(7)  16  W,  Bep.  1180. 
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in  Molemmfc/rm  are  not  necessarily  appro- 
priate to  foreig^  probates,  and  the  Court 
here  is  not  entitled  to  take  upon  itself  to 
determine  whether  the  Conrt  of  the  place 
of  domicil  has  adopted  sufficient  means  to 
investigate  the  yalidiiy  of  wills  to  which 
it  has  given  its  official  sanction.  For  these 
reasons  I  am  of  opinion  that  the  pleas 
objected  to  must  be  struck  out,  and  the 
defendants  must  seek  their  remedy  by 
application  to  the  proper  Court,  whatever 
that  may  be,  having  jurisdiction  to  revoke 
t^e  probate  which  has  been  granted. 

Proctors — ToUor  &  Sons,  for  plaintiff;  Lawrie 
Keen  &  Rogers,  for  defendants. 


BOBATB.  1 
1873.  \ 
a.  21, 28.  J 


IN  THE  GOODS  OF  JEMIMA 
STEVENS.     * 


Probate. 
1873. 
Jan. 

Practice  —  W^tfe  entitled  to  a  Legacy 
svhsequenUy  convicted  of  Felony  —  Ad' 
ministration. 

'  The  votfe  became  entiUed  to  a  legacy  of 
lOOZ.  in  1827.  In  1833  she  was  convicted 
of  felony  and  i/ransported  to  Van^  Diemen*s 
fjandfor  seven  years.  In  1843  she  received 
a  certificate  of  freedom,  and  was  not  heard 
of  afterwards.  The  legacy,  which  was  the 
.  only  property  to  which  she  was  etititled,  he* 
came  payable  in  1870.  The  Court  required 
notice  to  be  served  on  the  Queen* s  Proctor 
h^ore  granting  administration  of  her  pcT" 
sanal  estate  and  effects  to  her  husband. 

The  deceased,  Jemima  Stevens,  inter- 
married with  Thomas  Oeorge  Stevens  in 
1823.  In  1827  she  became  entitled,  under 
the  will  of  James  Stratton,  of  Holme 
Hale,  in  the  county  of  Norfolk,  to  a  legacy 
of  lOOZ.,  which  became  payable  in  1870. 
In  1833  she  was  convicted  of  felony,  and 
transported  to  Yan  Diemen's  Land  for 
seven  years.  Since  that  date  nothing  was 
heard  of  her  beyond  the  fact  that  in  1843 
she  received  a  certificate  of  freedom. 

0.  A,  Middleton  moved  the  Court  to 
decree  letters  of  ^administration  of  her 
personal  estate  and  effects  to  her  hus- 
band, Thomas  (George  Stevens,  on  the 
presumption  of  her  death. — The  legacy 
in  question,  which  constituted  the  only 
property  to  which  the  deceased  was 
entitled,  vested  in  the  applicant  in  1827, 
and  that,  consequently  no  forfeiture'  of 


it  followed  on  her  subsequent  convic- 
tion of  felony.  It  would  have  been  other- 
wise  had  it  been  the  wife's  separate 
estate.  The  only  question  is  as  to  the 
form  of  the  grant,  whether  it  should  be 
general,  or  one  "  save  and  except  any  se- 
parate estate  which  the  deceased  mi^ht 
have  been  entitled  to  at  the  date  of  her 
conviction,  or  might  have  subsequently 
acquired  during  the  term  of  her  sen- 
tence." He  referred  to  Coombs  v.  Her 
Majesty* s  Proctor  (1),  Be  Harrington's 
Trusts  (2). 

Our,  adv.  vulU 

Sib  James  Hannen  (on  Jan.  28)  inti- 
mated that  he  had  come  to  the  conclusion 
that  notice  of  the  application  should  be 
given  to  the  Queen's  Proctor ;  but  if  the 
Queen's  Proctor  did  not  give  notice  of 
objection  within  a  fortnight,  the  grant 
might  then  issue. 

Attorneys— Whites,  Benard  &  Co. 


Matrimomul.  "] 

1873.  \  BIRCH  V,  BIRCH. 

Feb.  11,25./ 

Wife^s  Petition — Threats  and  Abusive 
Language — IlUtreatment  of  Child  in  Wife^s 
Presence — Cruelty',  . 

A  husband  constantly  abused  and  swore 
at  his  wife,  and  refused  to  provide  delicacies 
ordered  by  her  doctor.  He  also  used  threats 
towards  her,  and  on  several  occasions  wan- 
tonly  beat  her  child  in  her  presence : — ^Held, 
that  stich  conduct  did  not  constitute  legal 
cruelty,  it  not  appearing  that  the  wife  had 
suffered  in  health  in  consequence  of  it,  or 
been  apprehensive  for  her  personal  safety, 

Semble,  the  wanton  ill'treatment  of  a 
child  in  the  mother's  presence  and  for  the 
pv/rpose  of  giving  her  pain,  wmdd,  if  carried 
to  such  an  pxtent  as  to  affect  the  motJier*s 
health,  constitute  legal  oiielfy. 

This  was  a  petition  by  the  wife  for 
dissolution  of  marriage  on  the  ground  of 
adultery  coupled  with  cmelty.  The  cause 
was  heard  before  the  Court  itself  on  the 
llfch  of  February.     The  adultery  of  the 

(1)  2  Bobert.  647. 

(2)  29  Bear.  24, 
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respondent  was  proved,  and  the  Court 
took  time  to  consider  whether  the  evi- 
dence also  established  the  charge  of 
cmeltj.  The  facts  are  stated  in  the 
judgment. 

Br,  Spinks  (with  him  Dr,  Tristram),  for 
the  petitioner. 

TatJutmy  for  the  respondent. 

Sib  James  Hannen  (on  Feb.  25). — 
This  was  a  sttit  for  dissolution  of  mar- 
ria^  by  the  wife  on  the  ground  of  cruelty 
and  adultery.  The  adultery  of  the  re- 
spoiident,  which  was  of  a  very  profligate 
character,  was  clearly  established,  and 
the  question  reserved  was,  whether  the 
charge  of  cruelty  was  also  made  out.  I 
took  time  to  consider  the  matter,  and  to 
look  into  the  authorities.     The  cruelty 

? roved  by  the  wife  was  of  this  nature: 
'he  husband  frequently  beat  one  of  the 
children  with  great  violence  and  without 
cause,  on  one  occasion,  as  she  alleged, 
knocking  him  down.  She  further  said 
that  her  husband  was  of  a  morose  cha- 
racter, that  he  abused  and  swore  at  her 
constantly,  and  that  he  refused  to  pro- 
vide for  her  those  delicacies  which  her 
delicate  state  of  health  required,  and 
which  had  been  ordered  for  her  by  the 
doctor.  She  did  not  allege  that  she  had 
ever  been  struck  by  her  husband,  or  that 
any  act  of  violence  had  ever  been  com- 
mitted towards  her  by  him,  but  she  said 
that  he  shook  his  fist  at  her,  and  that  he 
more  than  once  held  a  pistol  at  her  head, 
using  the  expression  on  one  occasion, 
"  Suppose  I  should  shoot  you  ?  **  These 
were  all  the  acts  that  were  proved  in 
support  of  the  charge  of  Cruelty ;  and 
there  was  no  corroboration  of  the  peti- 
tioner's evidence  but  the  statement  of  a 
servant  that  the  respondent  had  fre- 
quently sworn  at  and  abused  his  wife. 
It  did  not  appear  that  she  had  made  any 
complaint  of  his  cruelty  to  his  friends, 
though  she  had  comphoned  of  his  adul- 
tery, and  she  left  him,  not  upon  the 
ground  of  his  having  been  guilty  of 
cruelty  towards  her,  but  because  of  the 
discovery  by  her  of  an  intrigue  with  one 
of  the  servants.  I  have  come  to  the  con- 
clusion that  I  cannot,  consistently  with 
the  authorities,  hold  that  that  establishes 
legal  cruelty.    I  must  hold  by  those  views 


which  seem  to  have  been  taken  by  my  pre- 
decessors, that  the  cruelty  must  be  of  such 
a  character  as  to  endanger  the  life,  the 
limbs  or  the  health  of  the  party  claiming 
relief.  In  saying  that  it  must  be  such  as 
to  endanger  the  health  of  the  complaining 
party,  it  does  not  follow  that  it  must 
actually  reach  that  point  as  to  cause  injury 
to  health.  If  there  be  reasonable  ground 
to  believe  that  it  will  be  persevered  in  so 
as  to  cause  mischief^  then  the  coniplaining 
party  may  bring  it  before  the  Oourt  as 
constituting^  legal  cruely,  for  it  is  not 
necessary  that  he  or  she  should  wait  until 
the  mischief  is  done.  But  I  cannot  come 
to  the  Conclusioii  that  in  this  case  the  wife 
had  any  apprehension  of  personal  violence. 
The  very  expression  which  the  respondent 
made  use  of  on  an  occasion  of  his  threats 
plainly  shewed  that  they  were  not  of  a 
nature  which  rendered  her  fearful  for  her 
safety.  With  regard  to  the  brutality  of 
the  husband's  treatment  of  the  child, 
that  can  rarely  in  itself  be  relied  upon. 
I  do  not  say  that  it  cannot  under  any 
circumstances  be  relied  upon  as  establish- 
ing cruelty  against  the  wife,  for  un- 
dobtedly  if  the  evidence  shewed  that  the 
treatment  was  committed  upon  the  child 
with  the  express  purpose  of  wounding 
the  feelings  of  the  mother  to  such  an 
extent  as  would  be  likely  to  injure  her 
health,  then  I  think  that  would  be  cruelty ; 
but  there  was  nothing  to  support  a  charge 
of  that  character  in  this  case,  because  it 
appeared  that  when  beating  the  child 
brutally,  a^  he  did,  he  gave  as  a  reason 
that  he  did  not  do  more  to  it  that  the 
mother  was  there  to  prevent  him.  His 
expression  was  that  "If  she  were  dead, 
he  would  do  it  more  mischief,"  therefore 
negativing  the  idea  that  what  he  did  to 
the  child  was  done  for  the  purpose  of 
woundinff  her  feelings.  I  am,  therefore, 
compelled  to  come  to  the  conclusion  that 
the  charge  of  cruelty  has  not  been  es- 
tablished,  and  I  can  only  decree  a  judicial 
separation. 


Proctors — ^Brooks  &  Co.,  for  petitioner. 
Attorneys — Rogers  &  Sons,  for  respondent 
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March  11 — 31.  J    knight  akd  others. 

Testamentary  Capacity — Ter version  of 
the  Natural  Feelings. 

In  contemplatian  of  law  the  expression, 
^^  sound  mind,**  does  not  mean  a  ^^  perfectly 
balanced  mind**  The  question  of  mental 
soundness  is  one  of  degree.  In  considering 
it  large  allowances  must  he  made  for  the 
difference  of  indiindual  character ;  but  in 
every  case  the  highest  degree  of  mental 
soundness  is  required  in  order  to  constitute 
capacity  to  make  a  testamentary  disposi^ 
turn,  inasmuch  as  the  act  involves  a  larger 
and  a  wider  swvey  of  facts  and  things 
than  is  required  in  the  other  transactions 
of  life. 

Banks  v.  Goodfellow  (2Q  Law  J.  Rep. 
(n.s.)  Q.B.  237  considered. 

The  plamtififs,  Sir  Charles  Henry  Bonse 
Booghton  and  Mr.  Richard  Marston, 
propounded  as  executors  the  will,  dated 
the  27th  of  January,  1869,  of  Mr.  John 
Knight,  deceased,  late  of  Henley  Hall,  in 
Shropshire,  who  died  on  the  7th  of  Sep- 
tember, 1872,  at  the  age  of  sixty-nine. 
The  defendants,  the  three  sons  of  the  de- 
ceased and  the  children  of  a  deceased 
daughter,  pleaded  that  at  the  time  the 
will  was  executed  the  deceased  was  not 
of  sound  mind,  and  upon  this  plea  issue 
was  joined.  The  case  was  heard  before 
Sir  James  Hannen  and  a  special  jury 
between  March  11  and  31. 

Parry,  SerjL  (with  him  Day  and  Inder- 
wick),  for  the  plaintiffs. 

Sir  J.  B.  Karslake  (with  him  H.  Lloyd, 
Dr.  Swahey  and  0.  A.  Middleton),  for  the 
defendants. 

The  testator  was  bom  in  1803.  He  mar- 
ried in  1827,  and  shortly  afterwards  went 
to  reside  at  Brussels,  where  he  lived  for 
several  yBars.  His  wife  died  in  1842.  He 
left  Belgium^in  1848,  and,  on  tha  death  of 
his  ^Either  in'  1853,  came  into  possession 
of  considerable  property  in  Shropshire. 
At  his  death  his  personalty  amounted  to 
about  62,000^.,  and  his  real  estate  was  of 
the  value  of  1,500Z.  a  year. 

Sir  Charles  Henry  Rouse  Boughton, 
of  Downton  Hall,  Shropshire,  was  the 

Kbw  Sebiss,  42.^Pbob.  Asn>  M. 


owner  of  a  large  estate  adjoining  that  of 
the  testator,  to  whom  he  was  remotely  re- 
lated. Ho  was  on  friendly,  but  not  inti- 
mate, terms  with  the  testator,  and  occa- 
sionally called  on  and  corresponded  with 
him.  Towards  the  end  of  1868,  the  tes- 
tator wrote  to  Sir  Charles,  asking  for  the 
name  of  some  local  solicitor  whom  he 
could  recommend,  as  he  wished  to  make 
his  will,  and  Sir  Charles  recommended 
Mr.  Marston,  of  Ludlow.  He  then  com- 
municated with  Mr.  Marston,  who  went 
to  s^e  him  by  appointment  at  Henley 
Hall,  and  prepared  the  will  in  question 
from  instructions  given  to  him  by  tho 
testator.  By  it  the  testator  gave  legacies 
of  8,000?.  to  his  son  James,  7,000Z.  to  his 
son  Charles,  and  a  life  interest  in  10,000Z. 
to  his  eldest  son  John,  with  remainder  to 
other  members  of -the  family ;  10,000Z.  to 
his  brother  Humphrey;  l0,000Z.  to  be 
divided  between  the  daughters  of  his  de- 
ceased brother  Thomas;  1,500Z.  to  his 
sister,  Mrs.  Mansfield;  1,OOOZ.  to  each 
of  his  executors,  and  three  small  legacies, 
amounting  together  to  1,300Z.  He  ap- 
pointed Sir  Charles  Boughton  residuary 
legatee  and  devisee,  and  he  also  named 
him  joint  executor  with  Mr.  Marston. 

In  support  of  the  will  the  plaintiffs 
relied  on  the  fact  that. the  testator,  who 
was  admittedly  of  eccentric  habite  and 
led  a  retired  and  secluded  life,  had  always 
managed  his  own  affairs,  and  been  treated 
by  those  with  whom  he  had  business 
transactions  as  of  sound  mind.  For  the 
defence  it  was  alleged,  that,  besides  la- 
bouring  under  mental  perversion  in  some 
other  particulars,  the  deceased  had  con- 
ceived an  insane  aversion  to  his  children, 
and  that  he  was  actuated  by  it  to  dispose 
of  his  property  in  the  manner  in  which 
it  was  purported  to  be  conveyed  by  the 
wiU. 

^  Sib  James  Hannen,  in  summing  up  the 
case  to  the  jury,  made  the  following  ob- 
servations— 

The  sole  question  in  this  case  which 
you  have  to  determine  is,  in  the  language 
of  the  record,  whether  Mr.  John  Knight, 
when  he  made  his  will,  on  the  27th  of 
January,  18G9,  was  of  sound  mind,  memory 
and  understanding.  In  one  sense  the  first 
phrase  "sound  mind"  covers  the  whole 
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subject ;  bat  empbasis  is  laid  upon  two 
particular  functions  of  tbe  mind  wbich 
must  be  sound  in  order  to  create  a  capa- 
city for  tbe  making  of  a  will,  for  there 
must  be  memory  to  recall  tbe  several  per- 
sons who  may  be  supposed  to  be  in  such 
a  position  as  to  become  tbe  fitting  objects 
of  tbe  testator's  bounty.  Above  all,  there 
must  be  understanding  to  comprehend 
their  relations  to  himsetf  and  their  claims 
upon  him.  But,  as  I  say,  for  conveni- 
ence, the  phrase  "  sound  mind  "  may  be 
adopted,  and  it  is  the  one  which  I  shall 
make  use  of  throughout  the  rest  of  my 
observations. 

Now  you  will  naturally  expect  from 
me,  if  not  a  definition,  at  least  an  expla- 
nation of  what  is  the  legal  meaning  of 
those  words,  "  a  sound  mind  ;*'  and  it  will 
be  my  duty  to  give  you  such  assistance  as 
I  am  able,  either  from  my  own  reflections 
upon  the  subject,  or  by  the  aid  of  what 
has  been  said  by  learned  Judges  whose 
duty  it  has  been  to  consider  this  import- 
ant question  before  me.  But  I  am  afraid 
that,  oven  with  their  aid,  I  can  give  you 
but  little  help,  because,  though  their 
opinions  may  guide  you  a  certain  dis- 
tance on  the  road  you  have  to  travel,  yet 
where  the  real  difficulty  begins — ^if  diffi- 
culty there  be  in  this  case — ^there  you  will 
have  to  find  or  make  a  way  for  yourselves. 
But  I  must  commence,  I  think,  by  telling 
you  what  a  "  sound  mind"  does  not  mean. 
It  does  not  mean  a  perfectly  balanced 
mind.  If  it  did,  which  of  us  would  be 
competent  to  make  a  will  ?  Such  a  mind 
would  be  free  from  the  influence  of  pre- 
judice, passion  and  pride.  But  the  law 
does  not  say  a  man  is  incapacitated  from 
making  a  will  because  he  proposes  to 
make  a  disposition  of  his  property  which 
may  be  the  result  of  capricious,  of  frivo- 
lous, of  mean,  or  even  of  bad  motives. 
We  do  not  sit  here  to  correct  injustice  in 
that  respect.  Our  duty  is  limited  to  this 
— to  take  care  that  that,  and  that  only, 
which  is  the  true  expression  of  a  man's 
real  mind  shall  have  effect  given  to  it  as 
his  will.  In  fact,  this  question  of  justice 
and  fairness  in  the  making  of  wills,  in  a 
vast  majority  of  cases,  depends  upon  such 
nice  and  fine  considerations  that  we  can- 
not form,  or  even  fimcy  that  we  can  form, 
a  just  estimate  of  them.     Accordingly, 


by  the  law  of  England,  every  man  is  left 
free  to  make  choice  of  the  persons  upon 
whom  he  will  bestow  his  property  after 
his  death,  entirely  unfettered  as  to  the 
selection  which  he  may  think  fit  to  make. 
He  may  wholly  or  partially  disinherit  his 
children,  and  leave  his  property  to  stran- 
gers to  gratify  his  spite,  or  to  charities  to 
gratify  his  pride ;  and  we  must  respect, 
or  rather  I  should  say  we  must  give  effect 
to,  his  will,  however  much  we  may  con- 
demn the  coarse  which  he  has  pursued. 
In  this  respect  the  law  of  England  diflers 
from  the  law  of  other  countries.  It  is 
thought  better  to  risk  the  chance  of  an 
abuse  of  the  power  arising  than  altoge- 
ther to  deprive  men  of  the  power  of 
making  such  selection  as  their  knowledge 
of  the  characters,  of  the  past  history 
and  future  prospects  of  their  children  or 
other  relatives  may  demand;  and  we 
must  remember  that  we  are  here  to 
administer  the  English  law,  and  we  must 
not  attempt  to  correct  its  application  in 
a  particular  case  by  knowingly  deviating 
from  it. 

I  have  said  that  we  have  to  take  care 
that  effect  is  given  to  the  expression  of 
the  true  mind  of  the  testator,  and  that,  of 
course,  involves  a  consideration  of  what 
is  the  amount  and  quahty  of  intellect 
which  is  requisite  to  constitute  testamen- 
tary  capacity. 

I  desire  particularly,  now  and  through- 
out the  consideration  which  you  will  have 
to  give  to  this  case,  to  impress  upon  your 
minds  that,  in  my  opinion,  this  is  emi- 
nently a  practical  question — one  in  which 
the  good  sense  of  men  of  the  world  is 
called  into  action,  and  that  it  does  not 
depend  either  upon  scientific  or  legal  de- 
finitions. It  is  a  question  of  degree,  which 
is  to  be  solved  in  each  particular  case  by 
those  gentlemen  who  fulfil  the  office  which 
you  now  have  imposed  upon  you ;  and  I 
should  like,  for  accuracy's  sake,  to  quote 
the  very  words  of  Lord  Cranworth  to 
which  I  referred  in  the  observations  which 
I  had  to  make  on  a  former  occasion,  and 
from  which  Sir  John  Karslake  in  his 
opening  speech  quoted  a  passage.  In  the 
case  of  Boy 86  v.  Bosshorough  (1)  in  the 
House  of  Lords,  Lord  Cranworth  made 

(1)  6H,L.Ca8.  40. 
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use  of  these  words :  "  On  the  first  head, 
the  difficulty  to  be  grappled  with  arises 
from  the  circumstance  that  the  question  is 
almost  always  one  of  degree.  There  is 
no  difficult  in  the  case  of  a  raving  mad- 
man, or  of  a  driyelling  idiot,  in  saying 
that  he  is  not  a  person  capable  of  dis- 
posing of  property ;  but  between  such  an 
extreme  case  and  that  of  a 'man  of  per- 
fectly sound  and  vigorous  understanding, 
there  is  every  shade  of  intellect — every 
degree  of  mental  capacity.  There  is  no 
possibility  of  mistaking  midnight  for 
noon,  but  at  what  precise  moment  twi- 
light becomes  darkness  is  hard  to  deter- 
mine." 

In  considering  the  question,  therefore, 
of  degree,  large  allowances  must  be  made 
for  the  difference  of  individual  character. 
Eccentricities,  as  they  are  commonly 
called,  of  manner,  of  habits  of  life,  of 
amusements,  of  dress,  and  so  on,  must  be 
disregarded.  K  a  man  has  not  contracted 
the  ties  of  domestic  life,  or  if,  unhappily, 
they  have  been  severed,  a  wide  deviation 
from  the  ordinary  type  may  be  expected, 
and  if  a  man's  tastes  induce  him  to  with- 
draw himself  from  intercourse  with  his 
friends  and  neighbours,  a  istill  wider  de- 
parture frt)m  the  ordinary  type  must  be 
expected  ;  we  must  not  easily  assume  that 
because  a  man  indulges  his  humours  in 
unaccustomed  ways  that  he  is  therefore 
of  unsound  mind.  We  must  apply  some 
other  test  than  this,  of  whether  or  not  the 
man  is  very  different  from  other  men. 
Now  the  test  which  is  usually  applied, 
and  which  in  almost  e^ery  case  is  found 
sufficient,  is  this — was  the  man  labouring 
under  delusions  ?  If  he  laboured  under 
delusions,  then  to  some  extent  his  mind 
must  be  unsound. 

But  though  we  have  thus  narrowed  the 
ground,  we  have  not  got  free  altogether 
from  difficulty,  because  the  question  still 
arises,  what  is  a  delusion  P  On  this  sub- 
ject an  eminent  Judge,  who  formerly  sat 
in  the  Court,  the  jurisdiction  of  which  is 
now  exercised  here,  has  quoted  with  ap- 

rrobation  a  definition  of  delusion  which 
will  read  to  you.  Sir  John  Nicholl,  in 
the  lamous  case  of  Dew  v.  Clark  (2),  as 
to  which  I  shall  have  to  say  a  word  to  you 

(2)  3  Add.  79. 


by-and-bye,  says,  "  One  of  the  counsel  '*— 
that  counsel  was   Dr.  Lushington,  who 
afterwards  had  to  consider  similar  ques- 
tions —  "  accurately  expressed  it ;    it  is 
only  the  belief  of  facts  which  no  rational 
person  would  have  believed  that  is  in- 
sane delusion."     In  one  sense,  that  is 
arguing  in  a  circle  ;  for,  in  fact,  it  is  only 
to  say  that  that  man  is  not  rational  who  be- 
lieves what  no  rational  man  would  believot 
But  for  practical  purposes  it  is  a  sufficient 
definition  of  a  delusion ;  for  this  reason, 
that  you  must  remember  that  the  tribunal 
that  is  to  determine  this  question,  whe- 
ther Judge  or  juryman,  must,  of  necessity, 
take  his  own  mind  as  the  standard  where- 
by to  measure  the  degree  of  intellect  pos- 
sessed bv  another  man.    You  must  not 
arbitrarily  take  your  own  mind  as  the 
measure,  in  this  sense,  that  you  should 
say,  I  do  not  believe  such  and  such  a 
thing  ;  therefore,  the  man  who  believes  it 
is  insane.    Nay,  more  ;  you  must  not  say, 
I  should  not  have  believed  such  and  such 
a  thing ;  therefore,  the  man  who  did  be- 
lieve it  is  insane.  But  you  must  of  neces- 
sity put  to  yourself  this  question,  and 
answer  it:   Can  I  understsmd  how  any 
man  in  possession  %f  his  senses  could  have 
beUeved  such  and  such  a  thing  P     And  if 
the  answer  you  would  have  to  give  is,  I 
cannot  understand  it,  then  it  is  of  the 
necessity  of  the  case  that  you  should  say 
that  that  man  is  not  sane.  Sir  John  NichoU 
in  a  previous  passage  has  given  what 
appears  to  me  to  be  a  more  logical  and 
precise  definition   of  what  delusion    is. 
He  says,  "  The  true  criterion  is,  where 
there  is  a  delusion  of  mind,  there  is  insa- 
nity ;  that  is,  when  persons  believe  things 
to  exist  which  exist  only,  or  at  least  in  a 
degree  exist  only,  in  their  own  imagina- 
tion, and  of  the  non-existence  of  which 
neither  argument  nor  proof  can  convince 
them,  they  are  of  unsound  mind."     I 
beheve  you  will  find  that  that  test  ap- 
plied wiU  solve  most,  if  not  all,  the  diffi- 
culties which  arise  in  investigations  of 
this  kind. 

Now  of  course  there  is  no  difficulty  in 
dealing  with  cases  of  delusion  of  the 
grosser  kind  of  which  we  have  expe- 
riences in  this  Court.  Take  the  case  which 
has  been  referred  to,  of  Mrs.  Thwaites.  If 
a  woman  believes  that  she  is  one  person  of 
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the  Trinity,  and  that  the  gentleman  to 
•whom  she  leaves  the  bulk  of  her  property 
is  another  person  of  the  Trinity,  what 
more  need  be  said  ?  But  a  very  different 
question,  no  doubt,  arises  where  the  nature 
of  the  delusion  which  is  said  to  exist  is 
this,  when  it  is  alleged  that  a  totally  false, 
unfounded,  unreasonable — because  unrea- 
soning— estimate  of  another  person's  cha- 
racter is  formed.  That  is  necessarily  a 
more  diflBcult  question.  It  is  unfortu- 
nately not  a  thing  unknown,  that  parents 
— and,  I  should  say  in  justice  to  women, 
it  is  particularly  the  case  rather  with 
fathers  than  with  mothers — that  they  may 
take  unduly  harsh  views  of  the  characters 
of  their  children,  sons  especially.  That  is 
not  unknown.  But  there  is  a  limit  beyond 
which  you  can  feel  that  it  ceases  to  be  a 
question  of  harsh,  unreasonable  judgment 
of  character,  and  that  the  repulsion  which 
a  father  exhibits  towards  one  or  more  of 
his  children  must  proceed  from  some 
mental  defect  in  himself.  It  is  so  con- 
trary to  the  whole  current  of  human  na- 
ture that  a  man  should  not  only  form  a 
harsh  judgment  of  his  children,  but  that 
he  should  put  that  into  practice  so  as  to 
do  them  mischief  or  to  deprive  them  of  ad- 
vantages which  most  men  desire,  above 
all  things,  to  confer  upon  their  children 
— I  say  there  is  a  point  at  which,  taken 
by  itself,  such  repulsion  and*  aversion  be- 
comes evidence  of  unsoundness  of  mind. 
Fortunately  it  is  rare.  It  is  almost  un- 
exampled that  such  a  delusion  consisting 
solely  of  aversion  to  children  is  mani- 
fested without  other  signs  which  may  bo 
relied  on  to  assist  you  in  forming  an 
opinion  on  that  particular  point.  There 
are  usually  other  aberrations  of  the  mind 
which  afford  an  index  as  to  the  character 
of  the  treatment  of  the  children.  Perhaps 
the  nearest  approach  to  a  case  in  which 
there  was  nothing  but  the  dislike  on  the 
part  of  a  parent  to  his  child  on  which  to 
proceed  was  the  case  of  Bew  v.  Clarh  (2). 
There  were  indeed  some  minor  things 
which  were  adverted  to  by  the  Judge  in 
giving  his  judgment,  but  he  passes  over 
these,  as  it  was  natural  ho  should  do, 
lightly ;  as,  for  instance,  there  was  in  that 
case  the  fact  that  the  gentleman  who  had 
practised  medical  electricity  attached  ex- 
traordinary importance  to  that  means  of 


cure  in  medical  practice.     He  conceived 
that  it  might  be  applied  to  every  purpose, 
among  the  rest  even  to  the  assisting  of 
women  in  child-birth.     But  those  were 
passed  over,  not  indeed  cast  aside  alto- 
gether, but  passed  over  by  the  Judge  as 
not  being  the   baais  of   his    judgment. 
What  he  did  rely  on  was  a  long,  persist- 
ent course  of  dislike  of  his  only  child,  an 
only  daughter,  who,  upon  the  testimony 
of  everybody  else   who  knew  her,  was 
worthy  of  all  love  and  admiration,  for 
whom  indeed  the  father  no  doubt  enter- 
tained, so  far  as  his  nature  wotdd  allow 
him,  the  warmest  affection  5  but  it  broke 
out  into  these  extraordinary  forms,  namely, 
that  he  desired  that  that  child's  mind  should 
be  subject  entirely  to  his  own ;  that  she 
should  make  her  nature  known  to  him, 
and  confess  her  faults,  as,  of  course,  a  hu- 
man being  can  only  do  to  his  Maker ;  and 
because  the  child  did  not  fulfil  his  desires 
and  hopes  in  that  respect,  he  treated  her 
as  a  reprobate,  as  an  outcast.  In  her  youth 
he  treated  her  with  great  cruelty.    He 
beat  her ;  he  used  unaccustomed  forms  of 
punishment,  and  he  continued  through- 
out her  life  to  treat  her  as  though  she 
were  the  worst,  instead  of,  apparently, 
one  of  the  best  of  women.    In  the  end  he 
left  her  indeed  a  sum  of  money  sufficient 
to  save  her  from  actual  want,  if  she  had 
needed  it,  for  she  did  not  need  it.     She 
was  well  married  to  a  person  perfectly 
able  to  support  her;   and  therefore  the 
argument  might  have  been  used  in  that 
case  that  he  was  content  to  leave  her  to 
the  fortune  which  she  had  secured  by  a 
happy  marriage.     He  was  not  content  to 
leave  her  so.     He  did  leave  her,  as  I  say, 
a  sum  of  money  which  would  have  been 
sufficient,  in  case  of  her  husband  falling 
into  poverty,   to   save  her  from   actual 
want;    and,  moreover,  he  left   his  pro- 
perty not  to  strangers — not  to  charities — 
but  he  left  his  property  to  two  of  his  ne- 
phews.    He  was  a  man  who  throughout 
his  life  had  presented  to  those  who  met  him 
only  in  the  ordinary  way  of  business,  or  in 
the  ordinary  intercourse  of  life,  the  ap- 
pearance of  a  rational  man .  Ho  had  worked 
his  way  up  from  a  low  beginning.     He 
had  educated  himself  as  a  medical  man, 
going  to  the  hospitals,  and  learning  all 
that  could  be  learnt  there,  and  he  amassed 
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a  very  large  fortune — at  least,  a  large 
forttme,  considering  what  his  commence- 
ment was — a  fortune  of  some  26,000Z.  or 
30,000Z.,  by  the  practice  of  his  profession. 
Yet  upon  flie  ground  which  I  have  men- 
tioned, that  the  dislike  which  he  had  con- 
ceived for  this  child  reached  such  a  point, 
that  it  could  only  be  ascribed  to  mental 
unsoundness  ;  that  wiU  so  made  in  favour 
of  the  nephews  was  set  aside,  and  the  law 
was  left  to  distribute  his  property  without 
leference  to  his  will. 

Now  I  say  usually  you  have  the  a33ist- 
ance  of  other  things,  besides  the  bare  fact 
of  a  father  conceiving  a  dislike  for  his 
child,  by  which  to  estimate  whether  that 
dislike  was  rational  or  irrational ;  and  in 
this  case,  of  course  it  has  been  contended 
that  you  have  other  criteria  by  which  to 
judge  of  Mr.  Knight's  treatment  of  his 
children  in  his  lifetime,  and  his  treatment 
of  them  by  his  will  after  his  death.  You 
are  entitled,  indeed  you  are  bound  not  to 
consider  this  case  with  reference  to  any 
particular  act,  or  rather  you  are  not  to 
confine  your  attention  to  a  particular  act, 
viz.,  that  of  making  the  will.  You  are 
not  to  confine  your  attention  to  the  par- 
ticular time  of  making  the  will,  but  you 
are  to  consider  Mr.  Knight's  life  as  a  whole 
with  the  view  of  determining  whether,  in 
January,  1869,  when  he  made  that  will, 
he  was  of  sound  mind. 

I  shall  take  this  opportunity  of  correct-  ^ 
ing  an  error,  which  you  indeed  would  not 
be  misled  by,  because  you  heard  my 
words ;  but  I  observe  that  in  the  short- 
hand report  of  what  I  said  in  answer  to 
an  observation  made  by  one  of  you  gen- 
tlemen in  the  course  of  the  cause,  a  mis- 
take has  been  made,  which  it  is  right  I 
should  correct ;  because,  of  course,  every- 
thing that  fedls  from  me  has  its  weight, 
and  I  am  responsible  for  my  words  to 
another  Court  which  can  control  me  if  I 
am  wrong  in  the  directions  I  give  you. 
Therefore,  I  beg  to  correct  the  words  that 
have  been  put  into  my  mouth,  when  I 
said  that  if  a  man  be  mad  admittedly  in 
1870,  and  his  conduct  is  the  same  in  18G8 
as  it  was  in  1870,  when  he  was,  as  we 
will  assume,  admittedly  mad,  you  have 
the  materials  from  which  you  may  infer 
the  condition  of  his  mind  in  the  interval. 
I  have  been  reported  to  say  *'  from  which 


you  must  infer  the  condition  of  his  mind." 
That  is  of  course  what  I  did  not  say. 

Now,  gentlemen,  I  think  I  can  give  you 
assistance  by  refeiring  to  what  has  been 
said  on  this  subject  in  another  department 
of  the  law.  Some  years  ago,  the  ques- 
tion of  what  amount  of  mental  soundness 
was  necessary  in  order  to  give  rise  to  re- 
sponsibiHty  for  crime  was  considered  in 
the  case  of  Macnaghten,  who  shot  Mr. 
Drummond  under  the  impression  that  he 
was  Sir  Robert  Peel,  and  the  opinion  of  all 
the  Judges  was  taken  upon  the  subject ; 
and  though  the  question  is  admittedly  a 
somewhat  difierent  one  in  a  criminal  case 
to  what  it  is  here,  yet  I  shall  explain  to 
you,  presently,  in  what  that  diJSerence 
consists ;  and  there  is,  as  you  may  easily 
see,  an  analogy  which  may  be  of  use  to 
us  in  considering  the  point  now  before  us. 
There,  Chief  Justice  Tindal,  in  expressing 
the  opinion  of  all  the  Judges  (one  of  them 
was  a  very  eminent  Judge,  who  delivered 
an  opinion  of  his  own,  but  it  did  not  in 
any  way  differ  from  the  other  Judges), 
says — "It  must  be  proved  that  at  the 
time  of  committing  the  act,  the  party 
accused  was  labouring  under  such  a  de- 
fect of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing,  or,  if  he  did  know 
it,  that  he  did  not  know  he  was  doing 
what  was  wrong."  Now  that,  in  my  opi- 
nion, affords  as  nearly  as  it  is  possible  a 
generhi  formula  that  is  applicable  to  all 
cases  in  which  this  question  arises,  not 
exactly  in  those  terms,  but  in  the  manner 
in  which  I  am  about  to  explain  to  you. 
It  is  essential,  to  constitute  responsibility 
for  crime,  that  a  man  shall  understand  the 
nature  and  quality  of  the  thing  he  is  doing, 
or  that  he  shall  not  be  able  to  distinguish 
in  the  act  he  is  doing  right  from  wron^. 
Now  a  very  little  degree  of  intelb'gence  is 
sufficient  to  enable  a  man  to  judge  of  the 
quality  and  nature  of  the  act  he  is  doing 
when  he  kills  another ;  a  very  little  de- 
gree of  intelligence  is  sufficient  to  enable 
a  man  to  know  whether  he  is  doing  right 
or  wrong  when  he  puts  an  end  to  the  life 
of  another ;  and  accordingly  he  is  respon- 
sible for  crime  committed  if  he  possesses 
that  amount  of  intelligence.  Take  the 
other  cases  that  have  been  suggested. 
Serjeant  Parry,  with  the  skill  which  oha« 
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racteidses  all  that  he  does  as  an  advocate, 
endeavoured  to  alarm  your  mind,  as  it 
were,  against  taking  a  view  hostile  to 
him,  by  representing  that  if  you  come  to 
the  conclusion  that  Mr.  Knight  was  of 
unsound  mind  in  January,  1869,  you  undo 
all  the  important  transactions  of  his  life. 
In  the  first  place,  it  is  obvious  that  the 
same  question  which  is  now  put  to  you  on 
behalf  of  the  plaintiff  in  this  case  would 
be  put  to  any  jury  who  had  to  determine 
the  question  with  reference  to  any  other 
act  of  his  life,  viz.,  whether  at  the  time  of 
the  act  done  he  was  of  sufficient  capacity 
to  understand  the  nature  of  the  act  he 
was  doing.  Take,  for  instance,  the  ques- 
tion of  marriage.  The  question  of  mar- 
riage is  always  left  in  precisely  the  same 
terms  as  I  have  said  to  you  it  seems  to  me 
it  should  be  left  in  almost  every  case. 
When  the  vaHdity  of  the  marriage  is 
disputed  on  the  ground  that  one  or 
other  of  the  parties  was  of  unsound 
mind,  the  question  is,  was  he  or  she 
capable  of  understanding  the  nature  of 
the  contract  which  he  or  she  was  enter- 
ing into?  So  it  would  be  with  regard 
to  contracts  of  buying  or  selling;  and, 
to  make  use  of  an  illustration — a  very 
interesting  one  given  us  by  the  learned 
Serjeant — take  the  case  of  the  unhappy 
man  who,  being  confined  in  a  lunatic 
asylum,  and  with  delusions  in  his  mind, 
was  called  to  give  evidence.  First  of 
all  the  Judge  had  to  consider,  was  he 
capable  of  understanding  the  nature  and 
character  of  the  act  that  he  was  called 
upon  to  do  when  he  swore  to  tell  the 
truth  ?  Was  he  capable  of  understanding 
the  nature  of  the  obligation  imposed  upon 
him  by  that  oath  ?  If  he  was,  then  he 
was  of  sufficient  capacity  to  give  evidence 
as  a  witness.  But,  gentlemen,  whatever 
degree  of  mental  soundness  is  required 
for  any  one  of  these  things,  responsibility 
for  crime,  capacity  to  marry,  capacity  to 
contract,  capacity  to  give  evidence  as  a 
witness,  I  tell  you,  without  fear  of  con- 
tradiction, that  the  highest  degree  of  all,  if 
degrees  there  be,  is  required  in  order  to 
constitute  capacity  to  make  a  testamen- 
tary disposition.  Because  you  will  easily 
see  it  involves  a  larger  and  a  wider  survey 
of  facts  and  things  than  any  one  of  these 
matters  to  which  I   have    called   your 


attention.  Every  man,  I  suppose,  must  be 
conscious  that  in  an  inmost  chamber  of  his 
mind  there  resides  a  power  which  makes 
use  of  the  senses  as  its  instruments — 
which  makes  use  of  all  the  other  faculties. 
The  senses  minister  to  it  in  this  manner : 
they  bring,  by  their  separate  entrances,  a 
knowledge  of  things  and  persons  in  the 
external  world.  The  faculty  of  memory 
calls  up  pictures  of  things  that  are  past ; 
the  imagination  composes  pictures  and 
the  fancy  creates  them,  and  all  pass  in 
review  before  this  power,  I  care  not  what 
you  call  it,  that  criticises  them  and  judges 
them,  and  it  has  moreover  this  quality 
which  distinguishes  it  from  eveiy  other 
faculty  of  the  mind,  the  possession  of 
which  indeed  distinguishes  man  from 
every  other  living  thing,  and  makes  it  true 
in  a  certain  sense  that  he  is  made  in  the 
image  of  God.  It  is  this  faculty,  the 
faculty  of  judging  himself;  and,  when 
that  faculty  is  disordered,  it  may  safely  be 
said  that  Ins  mind  is  unsound. 

Now  I  wish  to  call  your  attention  to  a 
caae  which  has  been  frequently  adverted 
to  in  the  course  of  this  cause.  It  is  the 
case  of  Banks  v.  GoodfeUow  (3),  a  judg- 
ment of  the  Court  of  Queen's  Bench,  at  a 
time  when  I  had  the  honour  of  being  a 
member  of  it.  I  was,  therefore,  a  party 
to  the  judgment;  but  everybody,  or  riither, 
I  should  say,  all  the  members  of  the  legal 
profession  who  hear  me,  will,  of  course,  re- 
cognise the  eloquent  language  of  the  great 
Judge  who  presides  over  that  Court,  the 
present  Lord  Chief  Justice.  But  I  was  a 
party  to  the  judgment,  and,  of  course, 
while  bound  by  it,  I  am  bound  by  it  only 
in  the  sense  in  which  I  understand  ite 
words.  I  think  there  can  be  no  room  for 
misconception  as  to  their  meaning,  but  I 
must  explain  to  you  the  scope  and  bear- 
ing of  it.  That  was  a  case  in  which  a 
man  who  had,  indeed,  been  subject  to  de- 
lusions before  and  after  he  made  his  will, 
was  not  shewn  to  be  either  under  the  in- 
fluence of  those  delusions  at  the  time,  nor, 
on  the  other  hand,  was  he  shewn  to  be  so 
free  from  them  that  if  he  had  been  asked 
questions  upon  the  subject  he  would  not 
have  manifested  that  they  existed  in  his 

(3)  39  Law  J.  Rep.  (n.8.)  Q.B.  237  J  s.  c.  ^  Law 
Bep.  Q.B.  549. 
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mind.  Bat  he  made  a  will,  by  which  he 
left  his  property  to  his  niece,  who  had 
lived  with  him  for  years  and  years,  and 
to  whom  he  had  always  expressed  his  in- 
tention of  leaving  his  property,  and  to 
whom,  in  the  ordSnary  sense  of  the  word, 
it  was  his  duty  to  leave  the  property,  or 
it  was  his  duty  to  take  care  of  her  ailer 
his  death.  It  was  left  to  the  jury  to  say 
whether  he  made  that  will  free  from  the 
inflnence  of  any  of  the  delosions  he  was 
shewn  to  have  had  before  and  after,  and 
the  jnry  foond  that  that  will  which  I  have 
described  to  you  was  made  free  from  the 
inflnence  of  the  delusions  under  which  he 
Buffered,  and  it  was  held  that,  under  those 
circumstances,  the  jury  finding  the  fact 
in  that  iVay,  that  finding  could  not  be  set 
aside.  I  will  not,  of  course,  trouble  you 
with  reading  the  whole  of  the  judgment, 
which,  however,  I  may  say,  would  well 
reward  the  trouble  of  reading  it  by  lay- 
men as  well  as  by  professional  men,  but 
I  shall  pick  out  passages  to  shew  you  how 
carefully  guarded  against  misapprehen- 
sion this  decision  is.  I  shall  have  occasion 
by-and-bye  to  call  your  attention  to  in- 
stances in  which  I  think  it  has  been 
sought  to  apply  it  incorrectly  in  the  ar- 
gument which  has  been  addressed  to  you. 
Now,  at  one  passage  of  the  judgment,  the 
Lord  Chief  Justice  savs  this :  "  No  doubt, 
when  the  fsMst  that  the  testator  has  been 
subject  to  any  insane  delusion  is  estab- 
lished, a  will  should  be  regarded  with 
great  distrust,  and  every  presumption 
should  in  the  first  instance  be  made 
against  it.  When  insane  delusion  has 
once  been  shewn  to  have  existed,  it  may 
be  difficult  to  say  whether  the  mental  dis- 
order may  not  possibly  have  extended  be- 
yond the  particular  form  or  instance  in 
which  it  has  manifested  itself.  It  may  be 
equally  difficult  to  say  how  &x  the  delu- 
sion may  not  have  influenced  the  testator 
in  the  jirticular  disposal  of  his  property. 
And  the  presumption  against  a  will  made 
under  such  circumstances  becomes  addi- 
tionally strong  when  the  will  is,  to  use  the 
term  of  the  civilians,  an  inofficious  one— 
that  is  to  say,  one  in  which  natural  affec- 
tion and  the  claims  of  near  relationship 
have^been  disregarded."  But,  in  an  ear- 
lier paasaee  in  the  judgment,  the  Lord 
^^  ■  --^  down  with,  I  think  I 


ii^y  Bay,  singular  accuracy,  as  well  as 
beauty  of  language,  what  is  essential  to 
the  constitution  of  testamentary  capacity. 
Sir  Jolm  Elarslake  anticipated  me  in 
many  of  the  passages  I  should  have  read 
to  you.  I  shall  not  read  all  he  read,  but 
I  shall  select  this  passage  as  containing 
the  very  kernel  and  essence  of  the  judg- 
ment. '^  It  is  essential  to  the  exercise  of 
such  a  power  "  (that  is  the  power  of  mak- 
ing a  will)  "  that  a  testator  shall  under- 
stand the  nature  of  the  act  and  its  effects ; 
shall  understand  the  extent  of  the  pro- 
perty of  which  he  is  disposing ;  shall  be 
able  to  comprehend  and  appreciate  the 
claims  to  which  he  ought  to  give  effect ; 
and,  with  a  view  to  the  latter  object,  that 
no  disorder  of  the  mind  shall  poison  his 
affections,  pervert  his  sense  of  right,  or 
prevent  the  exercise  of  the  natural  facul- 
ties, that  no  insane  delusion  shall  influence 
his  will  in  disposing  of  his  property,  and 
bring  about  a  disposal  of  it,  which,  if  the 
mind  had  been  sound,  would  not  have 
been  made.  Here,  then,  we  have  the 
measure  of  the  degree  of  mental  power 
which  should  be  insisted  on.  If  the 
human  instincts  and  affections,  or  the 
moral  sense,  become  perverted  by  mental 
disease ;  if  insane  suspicion  or  aversion 
take  the  place  of  natural  affection ;  if 
reason  and  judgment  are  lost,  and  the  ^ 
mind  becomes  a  prey  to  insane  delusions 
calculated  to  interfere  with  and  disturb  its 
functions,  and  to  lead  to  a  testamentary 
disposition,  due  only  to  their  baneful  in- 
fluence, in  such  a  case  it  is  obvious  that 
the  condition  of  the  testamentary  power 
fails,  and  that  a  will  made  under  such 
circumstances  ought  not  to  stand."  I 
have  no  fear,  when  rightly  understood,  of 
that  case  being  misapplied. 

[His  Lordship  then  proceeded  to  consi- 
der .the  evidence  in  the  case.  Having 
done  so  at  considerable  length,  he  pointed 
out  that  while  the  witnesses  called  on  be- 
half of  the  plaintiffs  had  few  opportuni- 
ties of  meeting  the  deceased  and  could 
only  say  that  they  had  never  seen  any- 
thing odd  or  strange  in  his  behaviour, 
the  witnesses  for  the  defence  who  deposed 
to  his  insanity  were  in  constant  associa- 
tion with  him,  and  had  therefore  ample 
means  of  observing  his  true  and  inner 
life.     The  learned  Judge  continued]    It 
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is  for  you  to  say  whether  the  aeon- 
molation  of  this  evidence  (for  the  defen- 
dants) has  not  this  effect  on  joor  mind, 
that  it  leads  yon  to  the  conclusion  that 
whatever  fluctuations  there  may  have 
been  in  the  condition  of  Mr.  !^ight's 
mind,  for  some  years  before  he  made  that 
wiU  he  had  been  subject  to  delusions,  and 
especially  he  had  been  subject  to  delusions 
with  reference  to  the  character,  the  inten- 
tion, the  motives  of  his  sons'  acts ;  and 
if  you  come  to  the  conclusion  that  he  was 
subject  to  these  delusions,  I  beg  to  im- 
press particularly  on  your  minds  that  it 
is  the  duty  of  the  plaintiffs  to  satisfy  you 
that  at  the  time  when  the  testator  made 
the  will  he  was  free  from  those  delusions, 
or  free  from  their  influence.  The  burden 
of  proof,  as  it  is  called,  is  upon  those  who 
assert  that  the  testator  was  of  sound 
and  disposing  mind.  In  considering  that 
question  you  ctfnnot,  I  am  sure,  put  aside 
the  contents  and  the  surrounding  circum- 
stances of  the  will.  Then,  on  consider- 
ing whether  or  not  he  was  free  from 
delusions  as  to  the  characters  of  his 
several  sons  whom  he  passed  over  in  the 
disposition  of  his  estate,  though  he  left 
them  sums  of  money  out  of  his  person- 
alty, you  cannot  disregard  the  fact  that 
he  selected  one  having  no  natural  claims 
upon  him,  of  whom  he  knew  little,  and 
to  whom  he  was  under  no  obligations 
which  are  usually  recognised  as  the  foun- 
dation on  which  to  make  a  gift  of  this 
kind.  That  must  be  taken  into  your 
consideration  in  determining  whether  at 
the  time  he  did  this  those  prevailing 
delusions  which  I  have  referred  to  had 
passed  away,  or  were  utterly  inoperative. 
[The  jury  found  that  at  the  time  the 
will  was  executed  the  testator  was  not  of 
sound  mind.] 


Attorneys— Domville,  Lawrence  &  Grabam,  for 
plaintifiEs ;  Swinburne  &  Parker,  for  defendants. 


Peobatb. 

1872. 
Nov.  26. 
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LINDSAY  t;.  LIMDSAT. 


Adminuiratio7i''^SuU  for  Bevocaiion — 
Intervention — Sufficiency  of  Interest — In^ 
terest  acquired  after  Deceased^s  Death  hy 
Purchase  from  Administrator, 

To  entitle  a  person  to  intervene  in  a  suit 
for  revocation  of  letters  of  administration  it 
is  not  necessary  that  he  should  have  had  an 
interest  at  the  time  of  the  death  of  the 
deceased.  An  interest  acquired  subsequently 
hy  purchase  of  part  of  the  estates  from  the 
administrator  is  sufficient. 

This  was  a  suit  by  the  plaintiff  for  re- 
vocation of  a  grant  of  letters  of  adminis« 
tration  of  the  effects  of  John  Lindsay,  on 
the  ground  that  the  deceased  had  left  a 
will  which  had  been  found  since  the  grant 
of  administration. 

The  defendant,  as  administrator,  had 
sold  to  Messrs.  B.  &  D.  David  certain 
leasehold  property,  part  of  the  estate  of 
deceased,  for  3,580Z. 

Thrupp,  on  behalf  of  the  purchasers, 
now  moved  for  leave  to  intervene  in  the 
suit. — In  support  of  the  appUcation  an 
affidavit  had  been  filed  by  Mr.  R.  David, 
stating  that  the  title  of  the  purchasers 
depended  on  the  letters  of  administration, 
and  would  be  imperilled  if  they  were  re- 
voked, and  that  the  solicitor  of  the  ad- 
ministrator had  informed  them  that  the 
administrator's  interest  in  the  deceased's 
estate  was  exhausted,  and  that  he  had  not 
sufficient  means  to  carry  on  the  suit.  He 
cited  Cross  v.  Cross  (1). 

Bayford,  for  the  plaintiff,  contra, — ^Tho 
applicants  have  no  right  to  intervene. 
The  only  persons  entitled  to  intervene  are 
those  who  had  an  interest  at  the  time  of 
the  death  of  the  deceased.  The  applicants 
have  no  such  interest,  for  their  title  is 
derived  from  the  administrator.  In  Depit 
V.  Delevieleuse  (2),  it  was  held  that  a  per- 
son who  had  purchased  a  debt  due  to  the 
deceased  from  an  assignee  of  his  estate 
appointed  after  his  death  by  a  French 

(1)  3  Sw.  &  Tr.  292;  s.  c  33  Law.  J.  Kep. 
(N.S.)  P.  &  M.  49. 

(2)  2  Sw.  &  Tr.  131 ;  8.  c.  80  Law  J.  Hep.  (K.i.) 
P.  M,  &  A.  86, 
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Court,  was  not  entitled  to  administration 
of  tlie  effects  of  the  deceased. 

[Snt  Jambs  Hannen. — There  the  ques- 
tion was  not  as  to  the  right  to  intervene 
in  a  suit.] 

He  also  cited  Coote'a  Probate  Praciice^ 
4th  ed.,  230,  and  contended  that  the  77th 
section  of  the  Probate  Act  (3),  20  &  21 
Vict.  c.  77^  protected  the  applicants. 

Sib  Jabiss  Hanken. — Unless  there  were 
some  rigid  rule  to  the  contrary  which  I 
could  not  break  through,  I  should  cer- 
tainly grant  this  application.  No  such 
rule  has  been  pointed  out,  and  I  therefore 
allow  the  intervention  as  prayed. 

Attorneys  —  Bridger  &  Collins,  for  plaintifis; 
Bell,  Brodrick  6c  Co.,  and  White  &  Sons,  for 
applicants  and  interveners. 


Pbobati. 

1873 

Jan.  21 


11.  J 


DAVIS  t;.  GBEOOBT  AKB  FRANCIS, 
AND  OTHBBS. 

(fiited  to  see  proceeddngs,) 


Testamentary  BuU — Practice'^Oosts  of 
Unsuccessful  Opposition  to  WUl  on  ground 
of  Incapacity  out  of  Estate, 

The  costs  of  the  unsuccessful  opposition 
to  a  unU  on  the  ground  of  incapacity  vriU  he 
allowed  out  of  the  estate^  if  the  testator*8 
conduct  has  been  such  as  naiwrally  to  lead 
to  the  belief  that  he  was  of  wnsomd  mind 
when  the  wiU  was  m>ade. 

This  was  a  question  as  to  costs. 

The  defendants,  Gregory  and  Francis, 
as  executors,'  propounded  the  will  of 
Thomas  Hobne,  dated  April  30th,  1870. 
The  plaintiff,  a  sister,  and  the  next  of  kin 
of  the  testator,  contested  its  validity  on 
the  ground  of  incapacity.  The  cause  was 
heard  in  December,  1872,  and  January, 
1873,  without  a  jury,  by  Sir  J.  Hannen, 
who  (on  the  15  th  of  January)  delivered 
judgment,  pronouncing  for  the  will. 

(3)  "  When  anj  probate  or  administration  is 
revoked  onder  this  Act,  all  payments  bona  fide  made 
to  any  executor  or  administrator  under  such  pro- 
bate or  administration  before  the  revocation  thereof, 
■hall  be  a  legal  discharge  to  the  person  making 
the  same." 

^■w  Sdubs,  42.— Pbob.  and  M. 


For  the  purpose  of  the  present  question 
the  following  outline  of  the  evidence  given 
at  the  hearing  is  sufficient — 

The  deceased  died  in  May,  1872,  aged 
sixty-nine  years,  leaving  property  of  the 
value  of  about  90,000Z.  By  his  wiU,  he 
lefb  legacies  of  500Z.  to  each  of  his  execu- 
tors, 1002.  to  his  sister,  Mrs.  Taylor,  and 
lOOZ.  to  a  friend.  He  then  gave  to  various 
public  and  charitable  institutions  legacies 
to  the  amount  of  about  80,000Z.,  and  be« 
queathed  one-half  of  the  residue  (if  anv) 
to  his  executors,  and  the  other  half  to  the 
Stationers'  Company,  of  which  he  was  a 
member. 

Upon  the  question  of  capacity  the  evi- 
dence was,  in  substance,  as  fbllows— 

The  testator  had  always  conducted  his 
affairs  with  prudence  and  circumspection, 
and  had  always  been  treated  as  sane  by 
his  rqjlatives  and  acquaintances.  In  a 
long  correspondence,  extending  over  many 
years,  there  was  nothing  in  his  letters  in- 
dicating insanity.  On  the  other  hand,  it 
appeared  that  he  was  a  man  of  very  ec- 
centric habits ;  that  he  led  a  recluse  life, 
avoiding  the  society  of  his  relatives  and 
friends ;  that  he  was  restless  and  excitable, 
and  often  muttered  to  himself,  and  some- 
times suspected  that  his  food  had  been 
tampered  with,  and  on  one  occasion  had 
destroyed  good  clothes ;  and  that  during 
the  latter  part  of  his  life  he  was  frec^uently 
muddled  from  drink.  He  was  m  the 
habit  of  using  most  violent  language  upon 
topics  in  which  he  took  a  strong  mterest 
-»thus  he  was  in  the  habit  of  calling  the 
tradespeople  and  lodging«house  keepers 
at  Bamsgate  and  Islington,  at  which 
places  he  had  lived  in  lodgings  for  some 
years  before  his  death,  swindlers  and- 
thieves ;  of  wishing  that  steamers  bring- 
ing visitors  to  Bamsgate  would  sink,  that 
the  passengers  might  be  drowned.  He  also 
expressed  his  dislike,  in  strong  language, 
for  women,  and  called  children  '*  cubs  and 
imps  of  Hell.'*  This,  and  similar  lanffuage^ 
it  was  contended  for  the  plaintiff,  £ewed 
an  insane  antipathy  in  the  testator  for 
other  people.  Although  on  good  terms 
with  one  of  his  sisters,  a  Mrs.  Taylor,  who 
was  in  affluent  circumstances,  he  had  en- 
tertained a  strong  aversion  to  his  sister, 
Mrs.  Davis,  the  plaintiff,  since  1842 ;  and 
this  fact  was  relied  on  as  a  proof  of  the 
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derangement  of  liis  nataral  afieciions.  It 
appeared,  however,  that  there  was  some 
reason  for  this  feeling,  for  there  had  been 
a  dispute  between  them  as  to  the  dispo- 
sition of  the  property  of  their  parents ; 
and  upon  this  subject  the  plaintiff  and  her 
husband  had  used  language  calculated 
to  irritate  the  testator.  The  eccentric 
character  of  the  will,  setting  aside  the 
natural  claims  of  the  plaintiff,  and  divid- 
ing his  property  amongst  charities,  was 
also  urged  as  an  indication  of  insanity ; 
but,  b^des  the  estrangement  between 
the  testator  and  the  plaintiff,  it  appeared 
that  the  testator  during  his  life  had 
been  of  a  charitable  disposition.  The 
appointment  as  an  executor,  and  one  of 
the  residuary  legatees,  of  Mr.  Gregory, 
who  was  known  only  to  the  testator 
as  an  undertaker  who  had  buried  some 
members  of  his  family,  was  also  relied 
on  as  indicative  of  insanity.  Medical 
men  were  called,  who  stated  that  they 
were  of  opinion,  upon  the  evidence,  that 
the  testator  had  been,  for  several  years 
prior  to  his  death,  of  unsound  mind. 

SerjL  Parry  (Dr,  Tristram  with  him), 
for  the  plaintiff,  asked  that  her  costs 
should  be  paid  out  of  the  estate. 

Dr.  Spinks  (Searle  with  him),  for  the, 
defendants. — ^The  plaintiff  should  be  cou- 
demned  in  costs.  As  a  general  principle, 
the  costs  of  a  litigation  should  be  paid  by 
the  party  losing.  In  this  Court  there 
are  exceptions  to  that  rule.  The  ques- 
tion of  costs  was  considered  by  Lord 
Penzance  in  Mitchell  v.  Oard  (1).  In 
his  judgment,  after  referring  to  the 
general  principle  that  the  Ibsmg  party 
diould  pay  costs,  he  says — "  The  basis  of 
all  rule  on  this  subject  should  rest  upon 
the  degree  of  blame  to  be  imputed  to  the 
respective  parties.  And  the  question  who 
shidl  bear  the  costs  will  be  answered  by 
this  other  question.  Whose  foult  was  it 
that  they  were  incurred?  If  the  fault 
lies  at  the  door  of  the  testator,  his  testa- 
mentary papers  being  surrounded  with 
confosion  or  uncertainty,  in  law  or  fact, 
it  is  just  that  the  costs  of  ascertaining  his 
will  should  be  defrayed  by  his  estate." 
Id  this  case  there  has  been  no  fault  on 

m  3  Sw.  &  Tr.  75;  8.  c  33  Law  J.  Rep.  (n.s.) 
P.  M»  &  A.  7* 


the  part  of  the  testator  with  regard  to 
his  testamentary  papers. 

[Sir  J.  Hannen. — Does  not  the  prin- 
ciple of  the  rule  which  allows  costs  out 
of  the  estate  where  a  testator  has  caused 
litigation  by  the  confusion  of  his  papers, 
equally  apply  where  the  testator  has  by 
hia  conduct  and  course  of  life  caused  the 
liti^tion,  as  in  this  case  ?] 

No.  Confasion  in  his  papers  is  the 
fault  of  a  testator.  His  conduct  and 
course  of  life  are  not  his  fault,  but  bear 
only  upon  the  question  of  his  capacity. 
There  are,  apparently,  only  two  grounds 
upon  which  the  Court,  as  a  rule,  would 
allow  costs  out  of  the  estate,  viz. — First, 
When  the  litigation  has  been  necessarily 
caused  by  the  act  of  the  testator  in  leav- 
ing *his  testamentary  papers  in  such  a 
state  that  litigation  was  necessary  in 
order  to  ascertain  their  meaning,  e.^., 
who  was  executor  or  whether  a  will  ex- 
isted ;  and  Secondly,  When  the  litigation 
has  been  caused  by  a  party  to  the  suit 
who  would  take  ike  residue  under  the 
will.  Lord  Penzance  held  that  he  could 
not  order  costs  out  of  the  estate  when 
the  order  would  bave  the  effect  of  making 
them  payable  by  a  person  who  was  no 
party  to  the  suit.  If  the  residuary 
legatee  is  no  party  to  the  suit,  or  if  he 
becomes  a  party,  lukvine  taken  no  part  in 
causing  the  litigation,  me  Court  has  held 
that  it  could  not  give  costs  out  of  the 
estate,  and  unless  there  was  reasonable 
ground  for  the  litigation  would  condemn 
me  losing  party  in  costs.  In  this  case, 
even  if  tibere  were  reasonable  ground  for 
disputing  the  will,  it  would  be  contrary 
to  the  practice  of  the  Court  to  allow  the 
plaintiff  her  costs  out  of  the  estate,  unless 
the  conduct  of  the  persons  who  take  the 
residue  caused  the  litigation.  It  would 
be  only  ground  for  reftising  to  condemn 
the  plaintiff  in  costs.  But  there  was  no 
reasonable  ground  for  disputing  the  will, 
and  the  plaintiff  ought  therefore  to  be 
condemned  in  costs. 

Dr.  Swahey^  for  the  Stationers'  Com- 
pany, who  were  interested  in  the  residue. 
— There  was  no  reasonable  ground  for 
disputing  the  will,  and  therefore  the 
plaintiff  should  be  condemned  in  costs. 
As  to  allowing  costs  out  of  the  estate, 
the  cases  decided  before  Mitchell  v.  Oard 
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(1)  are  not  worthy  of  much  consideration. 
Lord  Penzance  said  he  could  extract  no 
general  rule  from  them.  They  were  de- 
cided in  an  oscillating  manner,  the  Court 
being  afraid,  on  the  one  hand,  of  stopping 
enquiiy,  and  on  the  other  of  unduly 
malnng  the  sucoessM  parties  sufferers. 

If  there  were  reasonable  ground  for  en- 
quiry, the  plaintiff  no  doubt  ought  not 
to  be  condemned  in  costs.  The  conduct 
of  the  testator  referred  to  in  that  case  has 
always  been  confined  to  his  conduct  in 
respect  to  his  testamentary  papers,  and 
has  not  been  extended  to  his  general 
conduct.  According  to  Mitchell  v.  Oard 
(1)  costs  can  only  1:^  allowed  out  of  the 
estate  when  the  petitioner,  or  those  who 
would  primarily  have  to  pay  the  costs, 
viz.,  the  residuary  legatees,  are  in  &ult. 

Serjt.  Parry  and  J>.  Tristram^  in  reply. 
— ^The  plaint^  was  justified  in  her  oppo- 
sition to  the  will. 

There  is  nothing  in  the  judgment  in 
MiicheU  y.  Oard  (1)  limiting  the  rule  as 
to  allowing  costs  out  of  the  estate  in  case 
of  the  fault  of  the  testator  to  his  conduct 
in  reference  to  the  factum  of  the  will. 
Lord  Penzance  there  says — "  K  the  feult 
lies  at  the  doas>  of  the  testator,  his  testa- 
mentary papers  bein^  surrounded  with 
confusion  or  uncertamty  in  law  or  in 
fact,  it  is  just  that  the  costs  of  ascertain- 
ing his  will  should  be  de&ayed  by  his 
estate."  "  Uncertainty  in  law  or  in  hct  '* 
would  include  mental  capacity.  A  fair 
rule  to  lay  down,  and  which  has  been ' 
acted  on  in  other  cases,  is  that  where  a 
will  is  unsuccessfully  opposed  on  the 
ground  of  incapacity,  and  there  was 
reasonable  ground  for  supposing  that  the 
testator  Was  incapable  of  making  a  will, 
the  costs  of  the  opposition  should  be  al- 
lowed out  of  the  estate. 

[Sib  J.  Hanken. — In  Austen  y.  Oraham 
(2),  where  the  testator  left  the  bulk  of 
his  property  to  the  poor  of  Constantinople, 
the  Privy  Council,  reversing  the  judg- 
ment of  the  Court  below,  pronounced  for 
the  will  and  granted  the  costs  of  both 
Htufations  out  of  the  estate.] 

In  Frere  v.  Peacocke  (3),  where  a  will, 
opposed  on  the  ground  of  incapacity,  was 

(2)  8  Moore  P.O.  493. 
(8)  1  Robin.  442. 


pronounced  for,  the  costs  of  those  opposing 
it  were  allowed  out  of  the  estate.  The 
evidence  in  this  case  shewed  that  the 
plaintiff  was  justified  in  disputing  the 
wiU. 

Inderuncky  for  the  trustees  of  the  in&nt 
children  of  Mrs.  Taylor,  a  deceased  sister 
of  the  testator,  asked  for  -their  costs  out 
of  the  estate. 

Dr.  SpinJcs. — The  trustees  cannot  have 
costs,  for  it  is  contrary  to  the  practice  of 
the  Court  to  allow  more  than  one  set  of 
costs  out  of  the  estate. 

Our.  adv,  vuU. 

Sir  JiMES  Haknen.— In  this  case  I  was 
caUed  upon  to  give  an  opinion  upon  the 
question  whether  or  not  the  costs  of  this 
litigation  should  be  borne  by  the  parties 
who  unsuccessfully  opposed  prolMkte  of 
the  will,  or  whether  each  party  should 
bear  his  own  costs,  or,  thirdlv,  whether  I 
ought  to  order  the  costs  of  the  litigation 
to  be  paid  out  of  the  estate.  I  thought  it 
necessary  to  take  time  to  consider  the 
principle  which  ought  to  guide  me,  not 
only  in  this  case,  but  in  the  numerous 
other  cases  in  which  similar  questions 
arise.  It  was  contended  by  Dr.  Spinks, 
on  behalf  of  the  executors,  who  succeeded, 
that  the  general  rule  was  that  costs 
should  be  eJlowed  out  of  the  estate  only 
in  cases  in  which  the  state  in  which  the 
deceased  had  left  his  papers  had  g^ven 
rise  to  the  litigation.  He  admitted  that 
there  were  some  exceptions,  but  that  he 
took  to  be  the  general  rule.  Now,  there 
is  no  doubt  that  there  has  been  an  un- 
willingness on  the  part  of  the  Court  to 
grant  costs  out  of  the  estate ;  and  I  think 
Dr.  Spinks  is  correct  in  stating  that  the 
first  infiringement  of  the  general  rule,  that 
the  unsuccessful  party  should  bear  the 
costs,  arose  in  cases  where  the  deceased 
left  his  papers  in  such  a  state  of  confusion 
that  litigation  became  necessary  in  order 
to  clear  up  the  matter.  But  it  is  plain 
that  if  the  question  had  been  asked.  Why 
should  the  costs  be  paid  out  of  the  estate 
in  such  a  case?  the  answer  must  have 
been  because  the  testator  has  himself 
caused  the  litigation.  When  once  a  prin- 
ciple can  be  extracted  from  an  example, 
we  must  no  longer  slavishly  confine  our- 
selves to  cases  similar  to  those  in  which 
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the  example  has  arisen,  but  apply  it  to 
other  cases.  It  appears  to  me  that  the 
principle  which  onght  to  be  applied  to 
these  cases  is  this — Is  the  testator,  by  rea- 
son of  his  conduct,  to  be  considered  to 
hare  been  the  cause  of  reasonable  litiga- 
tion after  his  death?  ^here  are  many 
cases  in  which  it  has  been  held  that  where 
there  was  a  reasonable  doubt  as  to  the 
testator's  mental  capacity  at  the  time  of 
the  execution  of  a  will,  the  costs  might  be 
given  out  of  the  estate.  Frere  v.  PeacocJee 
(3)  is  an  illustration  of  the  rule  I  have 
mentioned.  I  by  no  means  say  that  the 
facts  were  not  very  different  from  the 
facts  in  this  case.  There,  as  in  many 
other  cases  to  which  I  need  not  refer,  the 
costs  were  ordered  to  be  paid  out  of  the 
estate.  There  is  a  case  which  occurred 
in  Ireland,  where  the  rule  in  its  largest 
terms  was  laid  down  and  acted  on.  I  re- 
fer to  Fairthugh  v.  FairUough  (4).  I 
may,  bv  the  way,  say  that  this  case  is  well 
deserving  attention  by  all  whose  duty  it 
may  be  to  deal  with  the  subject  of  mental 
capacity.  It  illustrates  in  a  remarkable 
manner  the  complex  nature  of  the  human 
mind  and  brain.  The  testator,  in  conse- 
quence of  an  attack  of  paralysis,  while  he 
retained  perfect  possession  of  his  intel- 
lectual powers,  lost  the  power  of  spon- 
taneously summoning  up  the  correct 
expression  or  name  corresponding  with 
the  idea  that  existed  in  his  mind.  There 
seems  to  have  been  some  difference 
amongst  the  medical  men  on  the  subject, 
and  I  am  surprised  at  that,  because  I  am 
led  to  infer  that  this  peculiar  form  of 
mental  ailment  is  not  uncommon.  Within 
the  range  of  my  own  acquaintance  I  have 
known  two  similar  cases.  It  shews  that 
the  machinery  of  the  mind  may  be  thrown 
out  of  gear,  leaving  the  intellect,  notwith- 
standing, substantially  intact,  just  as  a 
dock  may  go  correctly,  although  its 
striking  apparatus  may  be  disordered. 

In  commenting  upon  that  case.  Dr. 
Radcliffe  says,  "  The  principle  of  awarding 
the  costs  out  of  the  fdnd  in  testamentary 
cases  is  not  confined  merely  to  cases 
where  the  question  arises  upon  the 
state  in  which  the  deceased  has  left  his 
papers.    The  rule  should  be  taken  in  a 

(4)  IClwaid's  Irish  Eccleeiastical  Beportt,  36. 


wider  view,  and  wherever  it  is  proper 
to  specially  bring  the  matter  before  the 
Court  for  its  opinion,  the  costs  may 
be  given  out  of  the  estate.  The  passage 
in  Williams's  Law  of  Exeeuiors  refers 
merely  to  cases  where  the  question  sub- 
mitted to  the  Oourt  arose  from  the  state 
of  the  deceased's  testamentary  papers,  but 
does  not  say  that  such  is  the  only  case  in 
which  the  costs  can  be  awarded.  That  is 
but  one  of  the  special  cases  where  the 
Court  will  direct  the  costs  to  be  paid  out 
of  the  estate,  and  is  not  applicable  to  the 
present  case.  The  case  of  Boss  v.  Ohesier 
(5)  extends  the  principle.  There  was  no 
question  arising  in  tnat  case  from  the 
state  of  the  papers;  but  the  will  being 
made  in  artwulo  mortis^  the  Oourt  con- 
sidered that  the  next  of  kin  were  fdUy 
justified  in  entering  into  the  investigation, 
and  were  entitled  to  their  costs.  FvUeck 
V.  AUinson  (6)  was  a  case  of  mono- 
mania. The  will  left  all  the  property  in 
chariiy.  The  monomania  did  not  affect 
the  will,  nor  was  it  proved  clearly  to 
have  existed  at  the  time  of  the  execution, 
yet  Sir  John  Nichol  intimated  no  doubt 
of  his  authority  to  give  and  gave  the  costs 
to  the  next  of  kin  out  of  the  fund.  It 
was  argued  by  Dr.  Hamilton  that  the  ex- 
ecutor in  that  case  consented.  It  was 
not  so,  he  was  a  nude  executor  and  could 
not  consent^  and  the  consent  of  the  party 
could  not  give  jurisdiction.  Sir  J.  Nichol 
expressed  himself  as  disinclined,  on  ac- 
count of  the  great  bulk  of  evidence  intro- 
duced, to  allow  the  costs  out  of  the  estate, 
but  did  so  under  the  very  peculiar  circum- 
stances of  the  case."  Then  he  says,  "  In 
this  case  it  was  quite  proper  and  necessary 
that  the  opinion  of  the  Court  should  have 
been  taken.  The  factum  of  the  will  is 
perfect,  yet  the  testator  could  not  give 
mstructions  but  in  a  ve^  extraordinary 
way,  as  detailed  by  Mr.  Kenna."  Then 
he  goes  on  to  give  some  special  reason 
why  he  thought  there  had  been  blame, 
and  he  adds  that  the  facts  of  the  case 
established  the  necessity  for  taking  the 
opinion  of  the  Court. 

That  being  the  principle  upon  whidi  I 
think  costs  ought  to  be  allowed  out  of  the 


(6)  1  Hag.  Ec  285. 
(6)  3  Hag.  627. 
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estate,  the  second  question  is,  nnder 
wliat  cjircumstances  ought  each  party  to 
be  bound  to  bear  his  own  costs  ?  The 
solution  of  that  appears  to  be,  where  the 
facts  shew  that  neither  the  testator  nor 
the  parties  interested  in  the  residue  have 
been  to  blame,  but  where  the  opponents 
of  the  will  have  been  reasonably  led  to 
the  belief  that  there  was  ground  for  im- 
peaching the  will.  Of  course  I  assume 
that  they  must  have  taken  all  proper  steps 
to  ascertain  whether  the  information  con- 
Teyed  to  them  of  the  circumstances  under 
which  the  will  was  executed,  the  compe- 
tency of  the  testator,  &c.,  was  well  founded 
or  not ;  but  if,  having  taken  due  precau- 
tion, they  still  have  been  led  to  believe 
bona  fide  in  a  state  of  things  which,  if  it 
did  exist,  would  have  justified  them  in 
bringing  the  case  into  Court,  then,  although 
there  may  have  been  no  blame  on  the  part 
of  the  testator,  and  no  laches  or  impro- 
priety of  conduct  on  the  part  of  the  per- 
sons interested,  the  costs  will  be  borne  by 
each  pcurty.  I  need  not  go  into  the  cases 
where  an  unsuccessful  ps^ty  is  condemned 
in  costs.  I  have  now  to  consider  under 
which  of  these  three  heads  I  ought  to 
rank  this  case.  I  come  to  the  conclusion 
that  I  ought  to  rank  it  under  the  first. 
It  is  a  case  in  which  I  consider  that  the 
conduct  of  the  testator  has  reasonably  led 
to  the  litigation.  That  of  course  depends 
upon  the  fiwts  proved  before  me  taken 
together.  No  single  fact  can  be  separated 
firom  the  rest.  Broadly  stated  the  case 
was  this:  The  testator  secluded  himself 
almost  entirely  from  society,  neither 
visited  nor  received  the  visits  of  others, 
and  he  continued  this  course  of  conduct 
through  many  years  of  his  life.  In  his 
latter  years,  especially  in  the  year  imme- 
diately preceding  the  execution  of  the 
will  and  down  to  his  death,  his  habits  be- 
came more  and  more  singular.  I  came  to 
the  conclusion  that  that  might  be  ac- 
counted for  by  the  foot  that  he  gjave  w^ 
to  intemperance  of  a  particular  Mnd.  n.^ 
does  not  seem  to  have  taken  more  stimu- 
lants than  he  ^had  taken  before,  but  he 
continued  to  use  them  after  his  constitu- 
tion was  weakened  by  indigestion,  and  so 
the  drink  which  he  took  had  a  greater 
effect  upon  him.  Under  the  influence  of 
drink  he  gave  way  to  irritability,  passion- 


ate expressions  of  anger  and  vituperation 
against  those  with  whom  he  lived,  and 
others  whom  he  saw.  I  acquitted  him  of 
the  grosser  acts  of  the  kind  which  were 
imputed  to  him ;  but  I  saw  no  reason  to 
doubt  the  substantial  truth  of  Mrs.  Mechi's 
statement  as  to  what  he  said  and  did,  and 
that  he  was  occasionally  betrayed  into  vio- 
lence of  language  amounting  to  threats 
against  her,  such  as  that  he  would  "  smash 
her  head  like  a  bundle  of  bugs,"  and  so  on, 
and  she  gave  the  best  proof  of  her  really  en- 
tertaining a  doubt  of  his  sanity,  and  even 
of  her  own  safety,  for  she  says  that  she  cave 
him  notice  to  quit  in  consequence  of  his 
becoming  so  vicious.  Added  to  this,  there 
were  some  acts  upon  which  in  the  course 
of  the  cause  I  expressed  my  opinion,  and 
which  have  a  considerable  bearing  upon 
the  present  question.  It  was  stated  tiiat 
on  one  occasion  he  tore  up  good  clothes. 
I  c[uite  agree  with  the  mediosJ  man  who 
said  that  the  wanton  and  causeless  de- 
struction of  property  is  a  strong  indica- 
tion of  madness,  but  that  in  a  particular 
case  a  single  instance  of  such  wanton 
destruction  could  not  be  taken  as  the  basis 
of  a  conclusion  that  he  was  of  unsound 
mind.  At  the  same  time  the  fact  re- 
mained that  the  testator  was  guilty  of 
that  strange  and  unaccountable  act.  I 
must  add  to  this  the  singularity  in  many 
respects  of  the  will.  I  will  not  dwell  on 
the  large  bequests  to  charitable  societies ; 
but  there  can  be  no  doubt  that  it  was  a 
very  singular  thing  to  choose  as  his  execu- 
tor and  one  of  the  residuaxy  legatees,  a 
person  of  whom  he  knew  nothing  except 
that  he  was  the  undertaker  who  had 
buried  some  members  of  his  family. 

These,  I  think,  are  important  points  in 
the  evidence,  and  in  the  result  I  have 
come  to  the  conclusion  that  the  testator 
did,  by  his  conduct,  naturally  lead  those 
interested  in  his  property  to  think  that 
there  was  ground  for  alleging  that  he  was 
of  unsound  mind.  If  I  had  been  only 
dealing  with  his  original  eccentricity  in 
withdrawing  himself  from  society,  I  should 
have  thought  that  Mr.  and  Mrs.  Davis 
were  cognizant  of  it,  but  I  think  they  had 
not  the  means  of  being  cognizant  of,  or 
of  forming  a  conclusive  opinion  upon  the 
condition  of  the  testator  during  the  last 
few  years  of  his  life,  during  which  they 
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never  saw  him.  I  therefore  come  to  the 
conclusion  that  in  this  case  the  costs 
ought  to  be  allowed  out  of  the  estate.  I 
greatly  regret  that  it  is  not  in  my  power 
to  direct  that  the  costs  should  be  paid 
rateably  by  the  persons  interested  in  the 
residue,  and  the  various  charities  which 
benefit  so  largely  by  the  testator's  bounty. 
I  was  in  hopes  that  a  feeling  of  justice 
would  have  induced  the  persons  represent- 
ing these  charities  to  make  such  an 
arrangement,  having  regard  to  the  fact 
that  they  derive  such  large  benefits  &om 
the  litigation.  However,  it  is  plain  that 
the  testator  did  not  anticipate  that  there 
would  be  a  large  residue ;  so  my  decision 
does  not  greatly  affect  the  ultimate  dis- 
position of  the  property  contemplated  by 
the  testator.  The  fact  that  the  loss  must 
fall  upon  those  interested  in  the  residue 
is  common  to  all  such  cases,  and  therefore 
must  be  disregarded  by  the  Court.  Only 
one  set  of  costs  will  be  allowed,  viz.,  those 
of  Mr.  and  Mrs.  Davis. 

Attorneys — ^Wilkinson  &  Drew,  for  plaintiff; 
J.  Wills,  for  defendants. 
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m  THE  GOODS  OP  ANDREW. 


1873. 

January  28 

Probate  —  Two  Wills  appointing  dif- 
ferent Executors — First  Will  unrevoked  by 
Second — Probate  of  both  to  Executor  of 
First. 

A  testator  made  two  wills.  By  the  firsts 
which  disposed  of  all  his  property,  he  ap- 
^pointed  his  wife  executrix.  By  the  second, 
which  disposed  of  part  of  his  property,  and 
did  not  revoke  the  first,  he  appointed  8. 
his  executor : — Held,  that  the  widow  was  en- 
titled to  probate  of  both  instruments,  leave 
being  reserved  to  a.  to  come  in  and  prove. 

Charles  Fosse  Andrew  died  in  New 
South  Wales  in  1872.  He  left  two  wills 
duly  executed.  By  the  first,  dated  Octo- 
ber 3,  1870,  after  reciting  the  settlement 
made  on  his  marriage,  he  devised  his  real 
estate  to  the  trustees  of  the  settlement, 
upon  trust  to  sell  the  same  and  to  pay  off 
a  mortgage  on  the  estate,  and  after  in- 
vesting a  certain  sum  in  pursuance  of  the 


trusts  of  the  settlement,  to  pay  the  residue 
to  Bi.  Bendall  and  E.  Carlyon,  their  exe- 
cutors, administrators  and  assigns,  upon 
certain  trusts  for  the  benefit  of  his 
mother,  wife  and  children,  and  he  ftirther 
devised  and  bequeathed  all  the  real  and 
leasehold  estate  in  Great  Britain,  to  which 
he  might  be  entitled  at  the  time  of  his 
death,  to  the  said  B.  Bandall  and  E.  Car- 
lyon, upon  trust  to  sell  the  same  with 
the  consent  of  his  wife  during  her  widow- 
hood, and  after  her  decease  or  remarriage 
at  their  discretion,  and  to  hold  the  pro- 
ceeds of  such  sale  upon  certain  tnists 
therein  specified.  He  also  bequeathed 
his  household  furniture,  money  and  effects 
to  his  wife,  and  the  residue  of  his  personal 
estate  to  the  said  trustees,  and  he  ap- 
pointed his  wife  sole  executrix  of  his 
will. 

In  October,  1870,  the  deceased  with  his 
wife  went  to  Sydney,  New  South  Wales, 
and  there  oi^  the  8th  of  January,  1872, 
executed  another  will,  by  which,  after 
appointing  his  wife  guardian  of  his  infant 
children,  he  appointed  J.  E.  Skinner,  of 
Sydney,  his  executor,  and  after  bequeath- 
ing  to  him  a  legacy  of  SOI.,  he  directed 
him,  after  payment  of  his  debts  and  the 
said  legacy,  to  convert  his  goods  and 
effects  into  money,  and  to  pay  the  pro- 
ceeds to  the  trustees  of  his  marriage 
settlement  upon  certain  trusts  for  the 
benefit  of  his  wife  and  children.  The 
second  will  did  not  refer  to  the  testator's 
real  estate,  and  it  contained  no  clause 
revoking  the  former  will. 

Probate  of  it  was  granted  to  J.  E. 
Skinner  by  the  Supreme  Court  of  New 
South  Wales,  the  personalty  in  New  South 
Wales  being  sworn  under  15Z.  The  pro- 
perty of  the  testator  in  England  was  of 
the  value  of  7,7502. 

Inderwick  (on  January  21)  moved  that 
probate  of  both  the  wills  shotdd  be  granted 
to  the  widow  of  the  deceased.  He  cited 
In  the  goods  of  Leese  (1) ;  Oea/ves  v. 
Price  (2)  ;  GuUo  v.  Gilbert  (3). 

Cur.  adv.  vult. 

(1)  2  Sw.  &  Tr.  446 ;  s.  c  31  Law  J.  Rep.(N.8.) 
P.  M.  &  A.  169. 

(2)  3  Sw.  &  Tr.  71 ;  8.  c  32  Law  J.  Bep.  (k.8.) 
P.  M.  &  A.  118.  . 

(8)  9  Moore  P.O.  131. 
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Sir  James  Hanken. — This  yras  an  appli- 
cation  for  probate  of  two  wills,  by  one  of 
which,  dated  October  3, 1869,  executed  in 
England,  the  testator,  after  disposing  of 
his  real  and  personal  property,  appointed 
his  widow  his  sole  executrix. 

On  the  8th  of  January,  1872,  being 
then  in  Australia,  the  testator  made 
another  will  by  which,  after  appointing 
his  widow  guardian  to  his  children,  he 
nominated  James  Skinner  his  executor, 
and  directed  him  to  convert  his  goods, 
effects  and  debts  into  money,  and  pay 
the  proceeds  in  a  certain  manner.  The 
qnestion  was,  whether  or  not  this  second 
will  was  to  be  taken  as  revoking  the 
former.  I  am  of  opinion  that  neither  ex- 
pressly nor  impliedly  does  the  second  will 
revoke  the  appointment  of  the  testator's 
wife  as  executrix,  and  she  is  therefore  en- 
titled to  probate.  That  being  so,  she  is 
entitled  to  probate  of  both  wills  upon  the 
authority  of  the  two  cases  cited.  In  the 
goods  of  Leese  (1)  and  Oeaves  v.  Price  (2). 
Probate  will  go  therefore  to  the  widow  of 
both  papers,  leave  being  reserved  to  the 
executor  named  in  the  second  will,  to 
come  in  and  prove  if  he  chooses. 

Attorn^s — ^Bell  &  Stewards,  agents  for  Garlyon 
&  Garlyon,  St.  Austell,  for  plaintiff. 
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DAYIES  t;.  BRECENELL. 


Testamentary  Suit — OonmcHon  of  Wit- 
ness  for  Perjury — Evidence  of  Witness 
materkU  to  Issue — New  Trial, 

The  plaintiff  in  a  testamentary  suit  was 
examined  as  a  witness  in  his  own  behalf 
and  obtained  the  verdict  of  the  jury.  He 
was  svhsequently  convicted  of  perjury  in  the 
evidence  which  he  gave  on  the  trials  and 
was  sentenced  to  twelve  months*  imprison' 
ment.  The  witnesses  on  whose  evidence  he 
was  conmcted  of  the  perjury  were  also  called 
as  witnesses  in  the  suit  on  behalf  of  the 
defendant.  The  Court,  under  these  circum' 
stances,  refused  to  grant  a  new  trial  of  the 
cause. 

The  plaintiff,  as  executor,  propounded 
the  win,  dated  the  26th  of  October,  1869, 


of  Elizabeth  Bailey,  late  of  Rotherham, 
in  the  county  of  York,  widow,  deceased, 
who  died  on  the  23rd  of  February,  1870. 
The  defendant  pleaded  that  at  the  time  of 
the  execution  of  the  said  alleged  will  the 
deceased  was  not  of  sound  mind,  memory 
and  imderstanding,  and  upon  this  issue 
was  joined.  The  case  was  tried  before 
Lord  Penzance  and  a  common  jury,  in 
February,  1871,  when  the  jury,  being 
unable  to  agree  upon  a  verdict,  were  dis- 
charged. The  case  was  re-tned  before 
Lord  Penzance  and  a  common  jury,  on 
the  18th  and  14th  March,  1872.  The 
plaintiff  was  examined  as  a  witness  in 
his  own  behalf.  In  the  course  of  his 
cross-examination  he  was  asked  whether 
he  did  not  go  to  the  office  of  Mr.  Coward, 
a  solicitor  of  Rotherham,  with  the  de- 
ceased, about  the  middle  of  October,  1869, 
and  ask  Mr.  Coward  to  prepare  her  will, 
and  he  answered  those  questions  in  the 
negative.  [Mr.  Coward  and  his  two 
clerks  were  called  on  behalf  of  the  defen- 
dant. Mr.  Coward  deposed  that  about 
the  middle  of  October,  1869,  a  man,  who 
gave  the  name  of  "  Davies,"  called  at  his 
office  with  an  old  lady,  whom  he  intro- 
duced as  "  Mrs.  Bailey,"  and  asked  wit- 
ness to  make  her  will;  that  "Mrs. 
Bailey ''  was  incapaHe  of  understanding 
anything,  and  that  witness  in  consequence 
revised  to  prepare  the  will.  The  clerks 
identified  the  plaintiff  as  the  person  who 
called  on  the  occasion  in  question.  In 
the  result  the  jury  found  a  verdict  for 
the  plaintiff,  and  the  Court  pronounced 
for  the  wiU,  but  made  no  order  as  to 
costs. 

The  Court  was  subsequently  moved, 
on  behalf  of  the  defendant,  to  grant  a 
new  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence, 
but  the  application  was  refused.  In  con- 
sequence of  this  reftisal,  the  defendant 
preferred  a  bill  of  indictment  for  perjury 
against  the  plaintiff,  the  perjury  assigned 
being  the  denial  by  him  of  his  alleged 
visit  with  the  deceased  to  the  office  of 
Mr.  Coward,  in  October,  1869.  A  true 
bill  was  found  ;  the  plaintiff  was  tried  on 
the  indictment  at  Uie  sessions  held  at 
the  Central  Criminal  Court,  on  the  23rd 
of  August,  1872,  and  Mr.  Coward  and 
his  clerks  were  called  as  witnesses  for 
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the  proseontion.  Several  witnesses  were 
called  for  the  defence.  The  jury  returned 
a  verdict  of  guilty,  and  the  plaintiff  was 
sentenced  to  twelve  months'  imprison- 
ment. 

The  Court  was  moved  by  counsel  on 
behalf  of  the  defendant,  on  the  18th  of 
March,  1878,  for  a  rule  nm  for  a  new 
trial  of  the  cause,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evi- 
dence, and  of  the  plaintiff's  conviction  for 
perjury.  The  affidavit  of  the  defendant's 
attorney  set  out  all  the  facts,  and  alleged 
that  the  evidence  g^ven  by  the  plaintiff  in 
reference  to  the  visit  to  Mr.  Coward's 
office  with  the  deceased,  was  material  to 
the  issue  in  the  cause,  and  was  so  treated 
by  Lord  Penzance.  The  Caurt  granted 
tne  rule,  which  came  on  for  argument  on 
Tuesday,  the  18th  of  May. 

Dr,  Tristram,  for  the  defendant,  ob- 
served that  when  the  rule  was  granted, 
he  was  not  in  a  position  to  state  the 
cases  which  bore  upon  the  point.  He 
now  referred  the  Court  to  Price  v.  Duggan 
(1),  Petrie  v.  MUlies  (2),  Wheatley  v.  EcU 
wards  (8),  WiUis  v.  Bamett  (4),  and 
Chitty's  Archb.  Practice,  1528,  12th  ed. 
The  principle  which  they  established  was 
this — that  while  a  new  trial  will  not  be 
granted  on  a  mere  indictment  against  a 
witness  for  perjury,  the  Courts  will  grant 
a  new  trial,  if  ihe  witnesses  on  whose  tes- 
timony the  verdict  was  obtained  have 
since  been  convicted  of  perjury.  That 
was  the  case  here,  and  there  was  there- 
fore good  ground  for  a  new  trial. 

[Sm  J.  Hannbn. — ^Were  the  witnesses 
on  whose  testimony  the  plaintiff  was  con- 
victed of  the  perjury  examined  on  the 
trial  of  the  cause  in  this  Court  ?  ] 

They  were  ;  but  there  was  still  ground 
to  say  that  the  verdict  in  the  suit  was 
obtained  by  perjury,  and  that  it  should 
not  be  allowed  to  stand. 

Searle^forthe  plaintiff,  was  not  called  on. 

Sir  James  Hannen. — I  quite  agree  with 
Dr.  Tristram  that  it  is  a  striking  thing, 
and  rather  shocks  one,  that  a  man  who 
has  been  convicted  of  perjury,  upon  a 

(1)  2  Man.  &  G.  641, 

(2)  3  Doogl.  27. 

(3)  Loffl,  87. 

(4)  Barnes'  Notes,  443. 


statement  which  is  made  with  a  view  of 
establishing  his  rights  in  this  Court, 
should  remain  in  possession  of  the  vic- 
tory which  he  apparently  has  obtained 
by  that  which  a  jury  has  pronounced  to 
be  perjury.  But  in  considering  whether 
I  should  grant  a  new  trial,  I  must  have 
regard  to  the  facts  which  preceded  that 
conviction  for  perjury.  A  set  of  wit- 
nesses told  their  story ;  the  person  con- 
victed of  perjury  told  his  story ;  and  the 
jury  were  ^charged.  The  cause  was 
tried  a  second  time  before  Lord  Penzance 
and  a  common  jury,  and  the  same  wit- 
nesses were  called.  The  man  who  has 
been  convicted  of  perjury  was  examined 
as  a  witness,  and  his  story  was  believed. 
The  demeanour  of  the  witnesses,  as  well 
as  their  statements,  must  of  course  have 
been  considered  by  the  Court  and  the 
jury,  and  the  Judge,  upon  the  application 
for  a  new  trial,  declared  that  he  was  not 
dissatisfied  with  the  verdict  of  the  jury. 
That  being  so,  and  the  jury  and  the 
Judge,  who  had  the  opportunity  of  seeing 
the  several  witnesses,  and  the  manner  in 
which  they  gave  their  evidence,  being  all 
agreed  that  the  plaintiff  was  entitled  to 
credit,  what  has  taken  place  since  ? 
Making  use  of  the  machinery  of  the  cri- 
minal law,  that  man  who  when  he  was 
heard  in  this  Court  was  believed  has 
been  indicted  for  perjury,  and  when  his 
mouth  has  been  closed  and  those  persons 
whe  when  in  this  Court  were  not  be- 
lieved had  it  all  their  own  way,  a  convic- 
tion for  perjury  has  been  had  against 
him.  Without  for  a  moment  saying  that 
the  jury  at  the  Old  Bailey  were  wrong  in 
the  verdict  which  they  found,  it  would  not 
be  right  on  my  part  if,  without  any  new 
facts  brought  before  me,  and  with  no  new 
witnesses,  I  should  grant  a  new  trial.  I 
must  accept  the  finding  of  the  ju^  in 
this  Court,  sustained  as  it  was  by  Lord 
Penzance,  who  had  the  opportunity,  which 
I  had  not,  of  seeing  the  manner  in  which 
the  witnesses  gave  their  evidence,  and 
who  was  not  dissatisfied  with  the  verdict. 
The  rule  must  be  discharged  with  costs. 

Attorneys  —  Leapoyd  &  Learoyd,  for  plaintiff 
Duncan  &  Murton,  for  defendant. 
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BOUGHTON  AND  MARSTON  V. 
ENIGHT  AND   OTHERS. 


Pbobate. 

1873. 
April  22. 

WiU  propounded  by  Executors — WUl 
pronounced  againet — Costa  of  Executors  out 
of  Estate. 

Testaior  was  of  eccentric  haJnts^  hut  had 
always  managed  Ms  own  affairs.  The 
executors  propounded  his  ttnUf  but  failed  to 
support  itf  the  emdence  shewing  that  at  the 
time  it  was  executed  he  was  not  of  sound 
mind.  The  Court,  being  of  opinion  that  the 
executors  had  acted  in  the  bona  fide  bel^f 
of  the  testator* s  capacity,  a/nd  that  they 
could  have  had  no  hnowledge  of  his  true  life 
and  character  until  it  was  disclosed  on  the 
trials  aUowed  their  costs  out  of  the  estate. 

The  plaintiffs,  as  executors,  propounded 
the  will,  dated  the  27th  of  Jantiary,  1869, 
of  Mr.  John  Knight,  late  of  Henley  Hall, 
in  Shropshire,  who  died  on  the  7th  of  Sep- 
tembo*,  1872.  The  defendants,  the  next  of 
kin,  disputed  its  validity  on  the  ground 
of  incapacity.  The  cause  was  tried  before 
Sir  James  Hannen  and  a  special  jury 
in  the  sittings  after  Hilary  Term,  and  the 
jury  found  that  at  the  tune  the  will  was 
executed  the  testator  was  not  of  sound 
mind — See(m/6,page25  (1).  He  had  led  a 
Tory  retired  life,  and  was  of  eccentric  habits. 
He  bad,  however,  alwaj^  managed  his 
own  affairs,  and  it  did  not  appear  that 
beyond  the  fact  of  eccentricity  the  plain- 
tiffs were  aware  of  any  circumstances  in 
his  life  to  excite  doubt  as  to  his  sanity. 

(1)  In  snmnuDg  up  the  evidence  for  the  jury,  In 
the  case  of  Burdett  and  others  y,  Thompson  and 
others,  on  the  3rd  of  July,  his  Lordship  took 
the  opportanitj  to  correct  an  erroneooB  interpre- 
tation of  a  passage  in  his  summing  np  in  this 
eaM  (tfn/e,  p.  80).  He  said— "  ^th  regard  to  the 
other  israe,  namely,  whether  the  testatrix  was  of 
■amid  and  disposing  mind,  it  is  impossible  to  laj 
down  any  abstract  proposition,  as  to  what  consti- 
tntes  nnaonndness  of  mind.  Probably,  no  per- 
son's mind  can  be  said  to  be  perfectly  sound,  jnst 
ma  no  person's  body  can  be  said  to  be  perfectly 
Bonnd;  but  the  question  is,  whether  there  was 
anch  a  degree  of  unsoundness  as  to  interfere  with 
those  Daculties  which  require  to  be  brought  into 
action  in  making  a  wilL  The  obserrations  which 
I  made  in  a  recent  case  upon  this  subject,  appear 
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Dr.  Bwabey  (with  him  C.  A.  Middleton), 
for  the  defendants,  now  moved  the  Oourt 
to  pronounce  against  the  wiU,  tind  to  de- 
cree administration  of  the  personal  estate 
of  the  deceased  to  Mr.  Jolm  Knight,  the 
eldest  son. 

Serjeant  Parry  (with  him  Day  and 
Indenmck),  for  the  plaintiff,  asked  ti^t 
their  costs  might  be  allowed  out  of  the 
estate. — ^They  had  acted  bona  fide  in  the 
suit,  haying  no  reason  to  doubt  the  ca- 
pacity of  the  testator,  and  were  therefore 
entitled  to  their  costs.  As  a  rule  costs 
were  allowed  to  executors  under  such  cir- 
cumstances— Dyce  Sombre^ s  Will  (2), 
Coventry  v.  Williams  (3),  Jones  r.  Oodrich 
(4),  Davis  Y.  Qregory  (5). 

Dr.  Swahey  opposed  the  application. 
•—The  circumstance  that  an  executor  had 
done  no  more  than  his  duty  in  propound- 
ing a  will  did  not  entitle  him  to  costs  ;  it 
only  relieved  him  from  the  payment  of 
costs.  In  Bennie  v.  Massie  (6),  the  ex- 
ecutor was  condemned  in  costs,  and  it  was 
there  pointed  out  that  if  an  executor  has 
any  doubt  as  to  the  validity  of  a  testa- 
mentary paper   he  should,    before  pro- 

to  haye  been  misunderstood  by  some  persons  who 
haye  commented  tipon  them.  I  have  been  er- 
roneously supposed  to  hayo  said,  that  it  required 
a  greater  degree  of  soundness  of  mind  to  make  a 
will,  than  to  do  any  other  act.  I  neyer  said,  and 
never  meant  to  say  so.  What  I  said  was,  and  I 
repeat  it,  that  if  we  were  at  liberty  to  draw  dis- 
tinctions between  yarious  degrees  of  soundness  of 
mind,  then  whatever  was  the  highest  degree  of 
soundness  must  be  required  to  make  a  wilL  That 
proposition  is  yery  different  from  the  proposition 
that  it  requires  a  higher  degree  of  soundness  of 
mind  to  make  a  will,  than  to  do  any  other  act. 
The  making  of  a  will  inyolyes  reflection  upon  the 
claims  of  the  seyeral  persons  who  may  be  sup- 
posed to  haye  claims  upon  the  testator^s  bounty, 
and  the  determination  of  the  proportion  in  which 
the  property  should  be  diyided  between  them,  and 
you  have  to  determine,  whether  the  testatrix  in 
this  case  had  that  degree  of  soundness  of  mind 
which  would  enable  her  to  do  sudi  an  act** 

(2)  10  Moore  P.O.  282. 

(3)  3  Notes  of  Cases,  164. 

(4)  6  Moore  P.O.  48. 

(6)  Anie,  p.  33 ;  s.  c  Law  Rep.  3  P.  &  D.  28. 
(6)  36  Law  J.  Bep.  (N.a.)  Prob.A^M.  124; 
B.  c.  LawBep.  1  P.  A;  D.  118. 
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ponnding  it,  take  seonrify  for  his  costs 
from  the  persons  inter^ted.  It  was  true 
that  the  correspondence  which  threw 
light  on  the  testator's  life  was  not  in  the 
hands  of  the  plaintiffs  when  the  will  was 
propounded,  bat  it  was  in  their  hands 
before  the  cause  came  on  for  trial.  It 
was  impossible  to  read  it  and  not  have 
serions  doubts  as  to  the  testator's  ca- 
pacity. Under  such  circumstances  they 
should  not  have  persevered  in  the  suit. 
There  should  be  no  order  as  to  costs,  as 
in  Smith  v.  TebbiU  (7). 

Sib  James  Hanmbn. — ^The  law  has  armed 
me  with  a  large  discretion  in  this  matter 
of  costs,  and  one  which  undoubtedly  I  Qnd 
great  difficulty  occasionally  in  exercising, 
but  of  course,  like  all  other  responsibilities, 
I  must  not  shrink  from  it ;  and  upon  the 
best  consideration  I  can  give  to  this  sub- 
ject, it  appears  to  me  that  an  executor  is 
prima  facie  justified  in  propounding  a 
will.  Well,  &at  does  not  carry  us  very 
far,  because,  of  course,  though  he  may  be 
justified  in  propounding  the  will  in  the 
absence  of  any  evidence  throwing  any 
light  on  the  testamentary  capaciiy  of  the 
testator,  yet  if  it  is  made  clear  that  when 
propounding  the  will  he  must  have  known 
that  he  was  attempting  to  obtain  the 
sanction  of  the  Court  to  a  document  which 
could  not  be  supported,  then  he  ought  to 
be  condemned  in  the  costs  to  which  in 
that  state  of  things  he  would  have  put 
the  other  parties  to  the  suit.  Now  I  have 
to  consider  whether,  in  this  case,  the  duty 
which  lay  in  the  first  instance  upon  Sir 
Charles  Boughton,  as  an  executor  of  the 
will,  to  propound  it,  has  been  refuted  by 
the  evidence  in  the  case.  Of  course  I 
must  consider  the  whole  evidence  as  I 
now  have  it  laid  before  me.  The  case  was 
undoubtedly  a  very  peculiar  one.  The 
testator  had  been  in  the  uncontrolled 
mana^ment  of  his  estate  for  a  great 
number  of  years,  and  the  correspondence 
with  Mr.  Clark  (his  agent)  established 
that  he  had  managed  his  property  cer- 
tainly with  care,  and  apparently  with 
prudence.  Mr.  Clark  was  not  called  on 
either  side,  and  I  expressed  my  opinion 

(7)  86  Law  J-  Eep.  (k.s.)  Ppob.  &  M.  97;  b.  c. 
LawBep.  IF.&D.  898. 


upon  that,  which  I  repeat,  that  I  think 
Sir  Charles  Boughton  was  as  much  en- 
titled to  rely  upon  Mr.  Clark  as  a  witness 
for  him  as  i^he  had  been  called.  Although 
he  had  nven  assistance  to  the  other  side, 
it  would  have  been  perfectly  impossible 
for  Mr.  Clark  to  be  put  into  the  box,  and 
to  say  otherwise  than  that  he  believed  the 
testator  to  be  competent  to  make  a  will ; 
because,  after  the  execution  of  the  will  in 
question,  he  had  sought  to  obtain — ^I  am 
wrong  in  sajring  he  had  sought  to  obtain — 
but  he  would  have  assisted  the  testator 
to  add  a  codicil  to  the  paper.      I  think 
with  Dr.  Swabey  that  it  is  m  the  highest 
degree  improbable  that  something  had 
not   reached   the    ears    of  Sir    Charles 
Boughton  and  Mr.   Marston  concerning 
the  eccentricities  of  the  testator,  but  I 
need  not  go  in  detail  into  what  I  said  at 
the  trial.     I  repeat  in  a  summary  way 
that  it  appears  to  me  highly  dangerous  to 
encourage  the  notion  that  because  men 
are  eccentric  in  their  habits  of  life  they 
are  therefore  incompetent  to  make  a  will. 
There  was  nothing  in  the  case  that  led 
me  to  suppose  that  Sir  Charles  Boughton 
could  ever  have  heard  anything  of  the 
testator  that  went  beyond  eccentricity; 
such  things  as  having  bands  of  music 
to  play  and  his  horses  to  be  exercised 
round  the  bands,  the  shooting  rooks  with 
his  female  servants,  and  so  on,  this  feJling 
very  short  of  anything  which  coidd  es- 
tablish testamentary  incapacity.     There 
was   undoubtedly,  after    the    will    was 
executed,  conduct  which  came  to  the  ears 
of  Mr.  Marston,  which  must,  I  feel  sure, 
have  excited  in  his  mind  the  greatest 
doubt  as  to  the  testamentary  capacity  of 
the  testator  at  that  time.     But  that  was 
fully  nine  months,  if  not  more,  I  think, 
after  the  making  of  the  will ;  and  of  course 
the  all-important  question  was,  what  was 
the  condition  of  the  testator  at  the  time 
of  the    making  of  the  will.      Now  the 
circumstance  which  made  most  impres- 
sion on  my  mind,  and  which  therefore,  I 
suppose,   made    an    impressioh    on    tiie 
minds  of  the  jury,  was  this,  that  when 
this  man's  history  came  to  be  sifted,  it 
turned  out  that  he  had  recurring  through- 
out his  life  a  set  of  delusions  which  would 
from  their  nature  have  a  tendency  to  im- 
pair his  disposing  power.      He  had  a 
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finspicion  of  the  motives  which  actuated 
persons  about  him,  and  I  endeavoured  to 
explain  to  the  jury  in  my  summing  up 
the  connection  that  seemed  capable  of 
being  established  between  his  conduct 
and  this  feeling  throughout  his  whole 
life.  Now,  of  this  circumstance,  Sir 
Charles  Boughton  was,  so  £eu*  as  it  ap- 
peared, and  from  the  nature  of  things 
must  have  been,  I  should  imagine,  to- 
tally ignorant ;  and  farther  there  was  no 
reason  to  suppose  that  he  was  not  totally 
ignorant  of  the  conduct  of  the  testator 
immediately  before  the  making  of  the 
will,  which  was  most  striking — I  mean 
his  conduct  at  Boulogne,  and  his  be- 
haviour with  reference  to  Sir  Charles 
Bronghton  himself  only  a  few  days  before 
he  wrote  to  Sir  Charles  Boughton  on  the 
subject  of  the  will.  It  is  to  be  remem- 
bered, also,  that  the  brother  of  the  testator 
himself  said  that  sometimes  the  testator 
was  of  sound  mind,  though  at.other  times 
he  was  insane  ;  and  it  is  to  be  remembered 
further  that  the  son,  Mr.  James  Knight, 
states  that  it  was  onlv  when  he  came  to 
know  all  the  inner  life  of  his  father  that 
he  came  clearly  to  the  conclusion  his 
i&ther  was  insane.  Now  Sir  Charles 
Boughton  had  no  knowledge  of  the 
strange  inner  life  of  the  testator  which 
was  disclosed  on  the  trial,  and  it  appears  to 
me,  therefore,  that  Sir  Charles  Boughton, 
in  determining  whether  or  not  he  should 
pro]>onnd  this  will  and  support  it  in 
Conrt,  had  only  before  him  evidence  that 
Mr.  Knight  was  a  person  of  very  eccentric 
habits.  That  is  the  utmost  to  which  it 
Jias  gone.  Sir  Charles  Boughton  said 
indeed  he  had  heard  very  little,  that  some 
ramonrs  not  defined  had  reached  his  ears, 
and  the  utmost  he  could  have  heard  was 
that  Mr.  Knight  was  a  very  eccentric 
man,  and  led  a  very  strange  life  with  his 
servants  at  his  house. 

Under  those  circumstances  was  Sir 
Charles  Boughton  justified  in  propounding 
this  will  ?  I  think  he  was.  1  think  it 
could  not  be  expected  that  he  should  take 
upon  himself  the  responsibility  of  leaving 
undetermined  the  question  of  its  validity. 
I  think  that  Sir  Charles  Boughton  was 
jastified  in  determining  to  take  the  opinion 
of  the  Court  upon  the  condition  of  Mr. 
Knight's  mind.     It  appears  to  me,  then. 


that  the  case  falls  within  the  principle  of 
those  decisions  which  have  been  referred 
to,  and  which  I  have  had  occasion  to 
refer  to  at  other  times.  I  must  look  and 
see  whether  the  testator  was  really  and 
substantially  the  causp  of  the  litigation 
that  has  occurred.  I  think  that  the  tes- 
tator was  substantially  the  cause  of  the 
litigation  here.  His  conduct  was  such 
that  any  person  upon  whom  was  thrown 
after  hijs  death  the  responsibility  of  con- 
sidering whether  or  not  his  will  was  a 
good  one,  was  justified  in  bringing  the 
whole  of  the  foots  before  the  Court  of 
competent  jurisdiction.  It  is  true  that  an 
order  that  the  costs  be  paid  out  of  the 
estate  has  i^e  effect  of  throwing  the  costs 
upon  the  persons  interested  in  the  resi- 
due, but  that  consideration  must  not  deter 
me  from  acting  on  such  general  prin- 
ciples as  I  think  just,  because  it  must 
be  remembered  that  the  observation  is 
one  which  applies  to  every  case  in 
which  an  order  is  made  that  the  costs 
be  paid  out  of  the  estate.  I  must  con- 
sider each  case  upon  its  own  peculiar 
merits ;  and  coming  to  the  conclusion,  as 
I  do,  that  Sir  Charles  Boughton  was 
honestly  led  into  this  litigation  by  the 
&ct  that  the  testator  was  to  all  outward 
appearances  capable  of  managing  his 
affairs,  and  was  therefore  led  by  that  to 
the  inference,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  he  was  a  man 
capable  of  making  a  will,  I  think  he  was 
justified  in  bringing  this  case  for  decision 
before  the  Court.  I  therefore  order  that 
the  plaintiffs'  costs  be  paid  out  of  the 
estate. 

Administration  as  prayed-;  pladniiffs* 
costs  to  he  paid  out  of  estate. 


Attorneys — Domville,  Lawrence  &  Graham,  for 
plaintiffs ;  Swinburne  &  Parker,  for  defendants. 
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JONES. 


Matrimonii. 

1873 
June  10, 

Alimony — Wife  charged  with  Adultery 
— AUowa/nce  to  Wife  wider  Deed  of 
BeparaUcm  —  Refusal  to  allot  Alimony 
pendente  lite. 

The  wife,  the  respondent  in  the  suit^  pro- 
moted by  the  husband  for  dissolution  of 
marriage  on  the  ground  of  her  adndtery^ 
prayed  for  an  allotment  of  aUmony  pen- 
dente lite.  She  was  in  the  receipt,  under 
a  deed  of  separation,  of  am,  aUowanice  of  401. 
a  year,  and  had  made  no  effort  to  have  it 
increased,  notwithstanding  that  after  the 
execution  of  the  deed  the  husband  came  into 
the  possession  of  very  considerable  property. 
The  Gcnirt,  wider  thsse  circumstances,  re- 
fused to  allot  alimony  pendente  lite. 

This  was  a  petition  by  the  wife,  the 
respondent  in  the  suit,  promoted  hj  the 
husband,  for  dissolution  of  marriage  on  the 
ground  of  her  adultery,  for  alimony  peii- 
derUe  lite.  The  husbfmd  in  his  answer 
admitted  an  income  of  1,400Z.  from  real 
and  300Z.  from  personal  estate,  and  he 
further  alleged  that  in  18G2  he  and  the 
respondent  had  agreed  to  liye  separate 
and  apart,  and  that  such  agreement  was 
embodied  in  a  deed  of  separation,  under 
which  he  had  paid  her  and  continued  to 
pay  her  40Z.  p^r  annum  for  her  mainte- 
nance, and  he  submitted  that  he  ought 
not  to  be  ordered  to  make  her  any  further 
allowance.  The  respondent  admitted  the 
execution  of  the  deed  and  the  payment  of 
the  allowance,  but  alleged  that  when  the 
deed  was  executed  the  petitioner's  income 
amounted  only  to  210Z.  a  year,  and  that 
she  was  not  aware  that  he  would  succeed 
to  the  property  of  which  he  became  pos- 
sessed on  the  death  of  his  uncle  in  1867. 

Br.  Spinks  (with  him  Dr.  Swahey),  for 
the  respondent. 

Bayford,  for  the  petitioner. 

Our.  adv.  vuU. 

Sib  James  Hannbn  (on  June  17). — 
This  was  a  petition  by  the  wife  for  ^Xi- 
monj  pendente  lite.  It  seemed  that  the 
huslMind  and  ^ife  lived  apart  for  a  con- 
siderable number  of  years,  and  that  a  deed 
of  agreement  was  entered  into  at  the 
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time  of  their  separation,  in  1862,  by  which 
the  husband,  the  petitioner  in  the  suit, 
covenanted  to  allow  the  respondent  40L  a 
year,  and  that  he  had  continued  to  do  so 
and   make  the    payment  down    to    the 
present  time.     The  husband  has  insti- 
tuted a  suit  for  dissolution  of  marriage  on 
the  ground  of  the  wife's  adultery,  and  she 
prays  that  she  may  have  an  allotment  of 
alimony  made  to  her  upon  the  basis  of  her 
husband's  actual  income.     It  appears  that 
since  the  agreement  was  entered  into  the 
husband  has  had  a  considerable  access  of 
fortune.    No  doubt,  if  it  were  an  ordinary 
case,  the  wife  would  be  entitled    to  a 
larger  allowance  than  40Z.  a  year,  but  as 
the  case  stands,  I  am  of  opinion  that  I 
ought  not  to  make  any  order  in  the  mat- 
ter.    She  has  been  living  ever  since  1862 
upon  40Z.  a  year,  and  it  would  be,  indeed, 
a  strange  anomaly  if,  upon  being  accused 
of  adultery,  a  wife  shoidd  be  at  once  en- 
titled to  be  promoted  to  a  highei*  rate 
of  allowance  than  the  sum  which  she  had 
been  previously  content  to  receive  by  way 
of  mamtenance.      I  am  glad  to  find  that 
the  view  I  was  disposed  to  take  upon  the 
argument    has  already    been    expressed 
substantially  by  my  predecessor;   for  I 
find  that  in    Ueorge  v.  George  (1),    the 
Judge   Ordinary  (Lord   Penzance)  thus 
expressed  himself: — "  The  Court  is  in  the 
habit  of  allotting  alimony  pendente  Ute 
when  the  wife  is  under  the  necessilT  of 
living  apart  from  her  husband,  and  re- 
quires almiony  for  her  support.     In  this 
case  the  parties  have  been  long  living 
separate ;  the  wife  is  in  service,  and  is  able 
to  support  herself,  and  if  I  were  to  allot  to 
her  alimony  pendente  lite  the  result  would 
be  that,  because  there  is  a  matrimonial 
dispute,  and  she  has  instituted    a  suit 
against  her  husband  for  relief  she  would 
be  placed  in  a  better  position  than  she 
was  in  before  the  suit  was  instituted.     I 
shall  therefore  make  no  order." 

I  think  those  observations  apply  with 
additional  foiKse  where  the  position  of  the 
parties  is  reversed,  and  where  the  wife, 
who  was  content  with  a  certain  rate  of 
maintenance  for  a  number  of  years,  makes 
an   attempt  when  brought    before  this 

(1)  37  Lftw  J.  Rep.  (w.s.)  Prob.  &  M.  17  ;  8.  c. 
Law  Hep.  1  P.  &  D.  664. 
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Court  to  obtain  a  larger  allowance. 
There  are  means  by  which  a  husband, 
when  the  wife  has  an  inadequate  allow- 
ance, can  be  forced  to  make  her  a  larger 
aUowance,  directly  or  indirectly ;  but  when 
the  wife  is  content  to  receive  the  stipu- 
lated allowance,  and  takes  no  steps  to 
have  it  increased  until  she  is  charged 
with  adultery,  I  think  it  would  be  wrong 
in  such  a  case  if  I  were  to  make  any 
order  for  the  purpose.  I  do  not  say  that 
because  the  respondent  receives  this  402. 
a  year  she  would  be  precluded,  in  certain 
contingencies  arising  in  the  suit,  from  ap- 
plying to  the  Court  to  make  her  a  larger 
allowance,  but  at  present  I  see  no  reason 
to  do  so. 


Attorneys — DobinBon  &  Geare,    for   petitioner; 
f'ield,  Boscoe  &  Co.,  for  respondent, 


.} 


FLOWBE  V.  FLOWER. 


1873. 
June  3. 

Judtcud  Separation,  Suit  hy  Wife  far — 
Prior  SeparaMon  hy  Deed — Wife  uns%ic* 
cesrful  in  Suit — Wife's  Costs. 

Husband  cmd  wife  agreed  to  Uoe  separate 
and  apart,  and  a  deed  was  executed  hy 
which  the  husband  covenanted  to  (Mow  the 
wife  60{.  a  year  for  her  maintenance,  A 
year  afterwards  the  wife  fled  a  petition  for 
judicial  separation  on  the  ground  of  cruelty, 
h%U  faHed  to  support  the  charge,  and  the 
peHHon  ioas  dismssed.  The  Oourt,  being 
of  opinion  that  the  wife's  attorney  had  acted 
in  the  belief  of  the  genuineness  of  her  case, 
allowed  tha  wife's  costs  up  to  the  amount 
for  which  seeimiy  had  been  given. 

This  was  a  question  as  to  the  wife's 
costs,  for  which  security  had  been  given 
by  the  husband  respondent,  the  successful 
party  in  the  9uit. 

The  parties  wew  marrieci  in  November, 
1869.  They  oeaseid  ip  cohf^bit  in  the 
following  year,  and  a  deed  of  sepi^tiqn 
was  executed  on  the  19th  of  May,  1870, 
by  which  the  respondent  covenanted  to 
pay  to  the  petitioner  thp  i^mual  st^n  of  602. 


for  her  maintenance.  In  Hilary  Term, 
1871,  she  filed  a  petition  for  judicial  separa- 
tion on  the  ground  of  cruelty.  The  respon- 
dent in  his  answer  denied  the  alleged 
cruelty,  and  also  pleaded  the  deed  of  sepa- 
ration, and  that  the  petition  had  not  been 
filed  bona  fide  for  the  purpose  of  obtaining 
the  protection  of  the  Court,  but  for  the 
purpose  of  extorting  from  the  respondent 
a  larger  amount  of  maintenance  than  he 
had  covenanted  to  pay,  and  the  petitioner 
had  agreed  to  accept,  under  the  said  deed  of 
separation.  The  petitioner,  in  her  repli- 
cation, alleged  that  she  had  been  forced  to 
execute  the  deed  of  separation  by  the 
threats  and  violence  of  the  respondent, 
and  denied  that  the  petition  was  not  pre- 
sented bond  fide  for  the  purpose  of  ob- 
taining the  protection  of  the  Court.  The 
case  was  heard  before  the  Court  itself  on 
the  8th  of  May.  The  Judge  Ordinary, 
who  took  time  to  consider  his  judgment, 
came  to  the  conclusion  that  the  re- 
spondent had  not  been  guilty  of  cruelty, 
and  dismissed  the  petition,  reserving  the 
question  as  to  the  petitioner's  costs. 

Dr.  Tristram  now  moved  the  Court 
to  order  payment  of  the  petition^'s  costs 
up  to  the  amount  for  which  security  had 
been  g^ven.  The  affidavit  filed  by  the  pe- 
titioner's attorney  set  forth  the  circum- 
stances under  which  the  petitioner  was  in- 
troduced to  him  by  a  friend  in  June,  1872, 
and  the  means  which  he  had  taken,  by 
questioning  the  petitioner  and  carefril 
perusal  of  the  papers  laid  before  him,  to 
satisfy  himself  of  the  genuineness  of  her 
case.  He  had  done  all  that  could  be 
expected  of  one  in  his  position,  and^as 
entitled  to  have  the  usual  order  made  in 
his  &vour  for  payment  of  the  wife's  costs. 
Counsel  referred  to  Wells  v.  WeUs  (1) ; 
Bogers  v.  Rogers  (2) ;  Clarke  v.  Clarke 
(3) ;  and  Heal  v.  Heal  (4). 

Dr,  Spinks,  for  the  respondent,  threw 
no  discredit  on  the  conduct  of  the  peti- 
tioner's attorney  in  the  suit,  but  con- 
tended that  the  circumstances  of  the  case 

(1)  iSw.  &Tr.  311. 

(2)  4  Sw.  &  Tr.  82 ;  s.  c.  34  Law  J.  Hop.  (n.s.) 
P.  &M.87. 

(8)  4Sw.&Tr.  111. 

(4)  86  Law  J.  Rep.  (k.s.)  P.  &  M.  62 ;  s.  c.  Law 
Rep.  1  P.  &  D.  3(J0. 
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justified  the  Oonrt  in  refasing  to  allow 
the  wife's  costs.  A  very  weaJc  case  of 
cruelty  was  relied  on,  and  the  petitioner 
had  mrth^r  already  elected  her  own 
remedy  in  the  deed  of  separation.  The 
question  of  costs  was  in  the  discretion  of 
the  Court.  In  Jones  v.  Jones  (5)  the 
Court  reftised  to  allow  the  costs  of  the 
wife,  the  unsuccessful  petitioner,  and  the 
decision  was  afi&rmed  by  the  full  Court. 

Sib  James  Hanitkn. — I  now  proceed  to 
give  the  judgment  which  I  was  under  the 
impression  I  had  given.  I  can  see  no 
reason,  because  of  the  argument  which 
has  been  addressed  to  me  to-day  on 
behalf  of  the  respondent,  to  alter  the 
opinion  which  I  had  already  formed.  K 
this  question  of  costs  were  a  question 
solely  between  husband  and  wife,  there 
would  be  every  reason  why  a  husband 
who  was  successful  in  rebutting  a  charge 
of  this  kind  made  by  the  wife,  should  not 
be  obliged  to  pa^  her  costs.  But,  un- 
fortunately, in  this  class  of  litigation,  the 
question  is  not  one  which  can  be  limited 
to  the  husband  and  wife  only,  because  in 
the  vast  majority  of  cases  the  wife  has  no 
means  of  her  own,  and  she  has  therefore 
to  find  an  attorney  to  have  her  case  taken 
up  for  her,  and  if  she  could  not  obtain 
the  means  of  doing  so  from  the  husband, 
she  would  be  powerless,  and  however 
good  her  cause,  she  would  be  unable  to 
enforce  her  right43.  Therefore  the  position 
of  the  attorney  has  to  be  considered.  Now 
provision  is  made  for  the  security  of  the 
attorney  by  enablhag  the  wife  to  call  upon 
the  husband  to  g^ve  security  to  such  an 
amount  for  her  costs  as  may  be  fixed  upon 
by  the  registrar.  That  has  been  done  in 
this  case ;  the  amount  was  fixed  at  602., 
and  the  attorney  for  the  wife  has  under- 
takep  this  litigation  on  her  behalf  in  the 
expectation  that  he  would  be  allowed  his 
costs  out  of  this  sum  for  which  security 
has  been  given.  Therefore,  not  to  allow 
the  costs  in  this  case,  would  be  to  deprive 
the  attorney  Qf  that  which  he  had  a  right 
to  look  to  in  conducting  the  litigation  on 
behalf  of  the  wife.  Now,  certainly  I  do 
not  consider  myself  absolutely  bound  to 
giye  a  wife  her  costs,  but  I  think  that  the 

(6)  41  Law  J.  Rep.  (n.s.)  P.  &  M.  43,  63. 


Court  is  only  justified  in  reusing  to  allow 
the  costs  of  the  wife  under  circumstances 
which  do  not  exist  in  this  case ;  as  where 
it  appears  to  the  Court  that  the  attorney 
has  done  something  wrong,  or  that  he  has 
instituted  proceedings  on  behalf  of  the 
wife  under  circumstances  that  made  it 
unreasonable  that  he  should  do  so.  It  is 
implied  in  that  that  he  had  the  means  of 
seeing  that  the  suit  was  one  which  the 
wife  ought  never  to  have  instituted. 
When  such  a  case  arises,  I  shall  refiise  to 
allow  the  wife's  costs,  and  so  cause  the 
punishment,  so  to  speak,  to  feJl  upon  the 
attorney ;  but  in  the  present  case,  having 
turned  the  matter  over  in  my  mind,  I 
have  come  to  the  conclusion  that  the 
circumstances  are  not  such  as  to  justify 
me  in  depriving  the  attomev  of  that  which 
he  looked  to  by  means  of  tlie  security  for 
the  wife's  costs  given  by  the  husband. 
The  defence,  which  was  broadly  relied 
upon  at  the  hearing,  was  the  deed  of 
separation,  but  I  came  to  the  conclusion 
that  the  deed  of  separation  was  not  in 
itself  a  defence.  It  assisted  me  indeed  in 
arriving  at  a  conclusion  ^  to  the  real 
state  of  the  case  between  the  husband  and 
wife,  and  so  assisted,  I  came  to  the  con- 
clusion that  the  alleged  cruelty  was  not 
of  such  a  kind  as  would  justify  me  in 
making  a  decree  upon  that  ground.  But 
the  fikcts  were  certainlv  not  free  from 
doubt.  The  husband  m  my  judgment 
was  ^ilty  of  very  unbecoming  conduct  in 
turmng  the  wife  out  of  that  which  had 
been  their  common  bed-room.  He  did  it 
moreover  with  considerable  violence,  and 
the  wife  of  course  represented  the  circum- 
stance to  the  solicitor.  It  would  be 
dangerous  and  in  the  highest  degree  pre- 
judicial to  the  interests  of  women  in  these 
cases,  if  the  attorney  were  bound  to  come 
to  a  conclusion  as  to  what  would  be  the 
finding,  of  the  Court  upon  the  fiEtcts. 
If  I  were  to  refuse  the  wife's  costs  in 
this  case,  I  should  be  saying  her  attorney 
ought  to  have  foreseen  from  the  be- 
ginning that  the  Court  would  come  to 
the  conclusion  that  the  charge  of  cruelty 
was  not  made  out.  I  do  not  think  the 
attorney  could  be  expected  to  stake  his 
chance  of  obtaining  remuneration  for 
conducting  the  litigation  upon  his  judg- 
ment as  to  what  would  be  the  conclusion 
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to  which  the  Court  would  come.  I  think 
there  was  hUr  ground  for  litigation,  and 
that  consequently  I  ought  not  to  deprive 
the  attorney  of  the  security  to  which  he 
had  a  right  to  look.  I  therefore  order 
that  the  wife  have  her  costs  to  the 
amount  for  which  security  has  been 
given. 

AttornfljB — K    Mirams,  for  petitioner;    James, 
CurtiB  &  James,  for  respondent. 


Pbobatb.' 
1873  * 

F  b    18  •  f^'^  ^^  ^^^  ^-^  ^^  ^  SAUSSATB. 

March  4.^ 

WiU — CodicUs — Further  Oodtcil  coiu 
iaining  no  Reference  to  prevums  OoddciU^ 
but  confirming  WUl^  and  called  the  last 
and  deliberate  WiU — Probate  of  all  the 
Fajpers. 

The  testator^  who  was  by  birth  a  British 
subject^  but  domiciled  in  Spam  at  his  deaih^ 
duly  executed  a  wiU  in  England,  He  sub- 
8e(ptewUy  executed  in  Spain  several  codicils 
which  were  valid  by  the  law  of  Spain,  wnd 
he  lastly  executed  in  Englcmd  a  fwrther 
codicil.  This  paper  contained  no  mention 
of  the  Spanish  codicils,  or  the  property  with 
which  they  dealt,  and  it  con^mded  thus^-' 
*'  I  cor^rm  the  dispositions  contained  in  my 
wiU,  in  whatever  does  not  clash  or  interfere 
with  the  contents  of  this  codicil,  which  is  to 
he  considered  as  my  last  and  deliberate 
wiU" : — Held,  that  the  Spanish  codicils 
were  not  revoked,  and  that  they  were  entitled 
to  probate  with  the  English  documents,  as  to^ 
gether  constituting  the  complete  testament 
tary  disposition  of  the  deceased. 

The  testator,  Sir  Richard  de  la  Saussaye, 
Xni^ht,  was  domiciled  in  Spain  at  the  time 
of  his  death,  which  took  place  on  the  27th 
of  October,  1872.  He  left  several  testa- 
mentary papers,  some  of  which  were  exe- 
cuted in  England  and  others  in  Spain. 
(They  are  all  set  out  in  the  judgment.) 

Dr,  Tristram  (on  February  18)  applied 
to  the  Court  to  determine  which  of  such 
papers  were  entitled  to  be  adtnitted  to 
probate. 

Ov/r.  adv,  vult. 


Sib  Jambs  Hannen  (on  March  4). — 
Sir  Richard  de  la  Saussaye,  the  deceased 
in  this  case,  a  native  of  Ireland  but 
domiciled  in  Spain,  where  he  attained  the 
rank  of  Field  Marshal,  died  on  the  27th 
of  October,  1872,  leaving  the  following 
testamentary  papers — 1.  A  will  made  in 
Spain  on  the  14th  of  February,  1868. 
2.  A  will  duly  executed  and  attested  in 
London  on  the  12th  of  March,  1869, 
whereby  he  revoked  all  former  wills.  3. 
A  codicil  made  at  Madrid  on  the  2nd  of 
July,  1871,  whereby  he  bequeathed  to 
Donna  J.  Z.  de  Orduna  twenty-five  rail- 
way debentures,  then  deposited  with 
bankers  at  Madrid;  and  by  a  fiirther 
codicil  of  the  same  date  he  appointed  a 
person  therein  named  as  his  executor,  for 
the  sole  purpose  of  carrying  into  effect 
the  said  testamentary  disposition,  and  of 
seeing  to  his  interment,  in  case  of  his 
demise  taking  place  in  Madrid.  4.  A 
codicil  made  at  Madrid  on  the  27th  of 
May,  1872,  whereby  he  bequeathed,  in- 
dependently of  all  other  testamentair 
disposition  which  he  had  made,  or  whicn 
he  might  make,  thirty  railway  bonds  to 
Donna  Bathezan  Damian,  and  after  her 
death  to  her  son;  and  in  the  event  of 
his  not  surviving  his  mother,  and  in  cer- 
tain other  contingences,  to  the  director 
of  the  College  of  Noble  Irishmen  at  Sala- 
manca, for  the  purposes  therein  specified ; 
and  the  testator  appointed  simply  for  the 
said  effects,  and  for  the  carrying  out  of 
the  said  dispositions  and  testament,  Senor 
W.  Marmel  Diaz,  of  Barrazan,  as  his  exe- 
cutor. 5.  A  codicil  made  at  Madrid  on 
the  20th  of  June,  1872,  whereby  he  re- 
duced the  legacy  to  Donna  J.  Z.  de  Orduna 
of  railway  debentures  from  twenty-five  to 
fifteen,  and  left  her  a  share  and  a  half  in* 
a  mine,  and  appointed  the  said  lady  his 
sole  executrix  only  in  regard  to  the  wear- 
ing apparel,  effects  and  furniture  belong- 
ing to  the  testator,  which  were  to  become 
her  property  at -the  period  of  his  demise, 
in  addition  to  the  del^ntures  and  the  share 
and  half  share  in  the  mine.  6.  A  codicil 
duly  executed  and  attested  in  London  on 
the  29th  of  July,  1872,  whereby  the  tes- 
tator revoked  and  annulled  all  legacies 
and  other  testamentary  dispositions,  of 
whatever  nature,  made  in  his  will  exe- 
cuted in  London  on  the  12th  of  March, 
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18G9,  with  certain  specified  exceptions, 
and  left  annuities  and  legacies  to  various 
persons.  No  mention  is  made  in  this 
codicil  of  the  Spanish  codicils,  or  the 
property  with  which  they  dealt.  It  con- 
cludes thus — "  I  confirm  the  dispositions 
contained  in  my  will  of  the  12th  March, 
1869,  in  whatever  does  not  clash  or  inter- 
fere with  the  contents  of  this  codicil, 
which  is  to  be  considered  as  my  last  and 
deliberate  will  and  testament,  and  to  be 
fulfilled  accordingly."  7.  A  further  co- 
dicil duly  executed  and  attested  in  London 
on  the  30th  of  July,  1872,  whereby  he 
bequeathed  to  Donna  J.  Z.  de  Orduna 
120Z.  a  year  for  her  sole  and  separate  use, 
independently  of  the  present  or  any  future 
husbeuid ;  and  he  ftirther  declared  it  to  be 
his  will  that  any  jewels,  watches,  &c., 
which  he  might  die  possessed  o^  and 
which  were  not  otherwise  disposed  o^ 
shoidd  be  given  with  all  the  fietnuly  plate, 
and  generally  all  articles  in  his  personid 
use,  to  his  niece,  Mary  Orr,  absolutely ; 
and  he  confirmed  his  former  will  and 
codicil  in  everything  not  in  contradiction 
to  the  present. 

The  Spanish  codicils  ore  not  attested, 
with  the  exception  of  that  of  the  27th  of 
May,  1872,  which  is  attested  by  the  exe- 
cutor therein  named  as  a  witness,  and  as 
accepting  the  office  ;  but  it  is  proved  by  a 
Spanish  advocate  that  these  codicils  are 
all  valid  according  to  the  Spanish  law ; 
but  he  adds  that  he  feels  inclined  to  think 
that  the  Spanish  codicils  have  lost  all 
their  force  and  efficacy  through  the  pos- 
terior execution  of  the  English  codicils. 
It  is  clear  that  the  mere  fact  of  a  testator 
having  executed  a  testamentary  paper  of 
a  later  date  does  not  of  itself  invalidate 
an  earlier  disposition.  The  question  is 
always  one  of  intention,  to  be  collected 
from  the  language  of  the  posterior  in- 
strument. Did  the  testator  intend  that 
the  later  paper  should  be  taken  as  his 
final  and  complete  will,  to  the  exclusion 
of  all  others,  or  did  he  mean  that  it  should 
be  taken  in  conjunction  with  the  previous 
instruments  P  If  there  appear  any  incon- 
sistency between  two  papers,  this  is  a 
certain  indication  of  the  testator's  inten- 
tion, and  the  later  must  prevail  and  re- 
vokes the  former  to  the  extent  to  which  it 
is  inconaistent  with  it.    In  the  present 


case,  however,  there  is  no  such  inconsis- 
tency. The  express  revocation  contained 
in  the  English  codicil  is  confined  to  cer- 
tain portions  of  the  will  of  the  12th  of 
March,  1869,  and  the  only  words  which 
can  be  referred  to,  from  which  to  imply  an 
intention  on  the  part  of  the  testator  to 
revoke  his  Spanish  codicils,  are  the  con- 
cluding words  of  the  English  codicil,  in 
which  he  confirms  his  will  of  the  12th  of 
March,  1869,  in  whatever  does  not  clash 
or  interfere  with  the  contents  of  the  co- 
dicil which  is  to  be  considered  as  his  last 
and  deliberate  will.  I  am,  however,  of 
opinion  that  this  ratification  of  the  will 
of  the  12th  of  March,  1869,  does  not 
affect  the  Spanish  codicils.  These  codi- 
cils must  be  deemed  to  be  parts  of  the 
will,  and  are  themselves  confirmed  by  the 
ratification  of  the  will,  of  which  they  were 
modifications — Groshie  v.  McDouaZ  (1). 
Nor  does  the  fact  that  the  testator  sp^s 
of  his  English  codicil  as  his  ''last  and 
deliberate  will "  affect  the  earlier  codicils. 
Similar  words  were  formerly  held  to  be 
revocatory  of  earlier  instruments — PlerUy 
V.  West  (2)  ;  but  this  case  and  others  to 
the  same  effect,  as  was  pointed  out  by 
Lord  Penzance  in  Lemage  v.  Ghodban  (3), 
must  now  be  taken  to  be  overmled  hy 
OnMo  V.  OilbeH  (4)  and  StoddaH  v.  Orani 
(5).  In  the  present  case  I  can  find 
nothing  indicative  of  an  intention  to  re- 
voke the  dispositions  of  the  Spanish 
codicils,  and  I  therefore  pronounce  for 
their  admission  to  probate  with  the 
English  documents,  as  together  consti- 
tutmg  the  complete  testamentary  disposi- 
tion of  the  deceased.  The  probate  will, 
however,  only  be  granted  to  the  executors 
appointed  by  the  English  will. 


Attorney — Notris  &  Son. 


(1)  4  Ves.  610. 

(2)  1  Rob.  264. 

(3)  36  Law  J.  Rop.  (k.s.)  Prob.  &  M.  28 ;  a.  c 
LawBep.  1  P.  &  D.  67. 

(4)  9  Moore  P.O.  131. 
(6)  1  Maoq.  H.L.  163. 
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WiU—Bevoeatian^SetOemerU,    Ineat' 
paraUon  of  in  ProhcUe  hy  Oonsetd. 

Testator  exeauted  a  wtU  on  the  8th  of 
September,  1866,  <md  (m  the  2\st  of 
Febmary^  1871,  added  a  codicil  thereto. 
The  mil  was  subsequently  destroyed  by  his 
wife  by  his  direction^  hat  not  in  his  presence. 
On  the  29th  of  September,  1872,  he  exe- 
cuted the  following  codicil :  "  I  desire  to 
caaicel  the  toUl  that  I  made  in  1866,  and 
that  the  wUl  thai  I  made  on  the  17th  of 
October,  1855,  unth  ihe  codicil  dated  the 
21st  of  February,  1871,  shall  stand  as  my 
last  will  and  testament*^  The  document 
wMch  he  executed  on  the  17th  of  October^ 
1855,  was  a  marriage  settlement  and  not 
a  trOZ;— Held,  tlud  the  wiU  of  the  8th  of 
September,  1866,  was  svfficienUy  identified 
by  ihe  reference  in  the  second  codicil,  thai 
its  revocation  woe  not  dependent  on  the 
validiiy  as  a  testamentary  paper  of  the 
sMlement,  and  that  the  vnU  was,  therefore^ 
absolutely  revoked. 

The  Oawrt,  by  consent  of  parties,  allowed 
ihe  setmment  of  ths  VJth  of  October,  1855, 
to  be  indmdea  in  the  prcbate  granted  of 
ike  codicils. 

James  (Gentry,  late  of  Washbrook,  in 
the  coimfy  of  Snffolk,  &rmer,  deceased, 
died  on  the  SOth  of  October,  1872.  On 
ihe  8ih  of  September,  1866,  he  made 
a  will,  in  which  he  disposed  of  his 
property,  including  the  residue,  and  ap- 
pointed executors;  and  on  the  21st  of 
February,  1871,  he  added  a  codicil  thereto, 
which  confirmed  the  will.  On  the  29th 
of  September,  1872,  he  made  a  second 
codicU  in  these  terms — "1  desire  to 
cancel  the  will  that  1  made  in  the  year 
1866,  and  that  the  will  that  I  made  on 
the  17th  of  October,  1855,  with  the 
codicil  dated  the  2lBt  of  February,  1871, 
shall  stand  as  my  last  will  and  testament." 
On  the  occasion  of  his  marriage  with  his 
second  wife,  Elizabeth  Gentry,  he  exe- 
cuted a  settlement  dated  the  17th  of 
October,  1855.  It  was  produced  by  him 
on  the  making  of  the  second  codicu,  and 
no  other  docajnent^  saye  the  settlement. 


was  executed  by  him  on  the  day  it  bore 
date. 

It  appeared  from  the  affidavit  of  Mrs. 
Oenlay  that  the  testator  was  dissatisfied 
with  the  will  of  Hie  8th  of  September, 
1866,  and  that  on  the  20th  of  September, 
1872,  she  burnt  it  by  his  direction,  but 
not  in  his  presence ;  so  that  the  act  did 
not  amount  to  a  revocation  of  tiie  instaru* 
ment. 

Dr.  Deane  (with  him  Dr.  Swabey),  for 
Mrs.  (Jentry,  the  widow,  moved  the  Court 
to  decree  to  her  letters  of  administration, 
with  the  two  codicils  and  the  settlement, 
as  together  containing  the  will  of  the 
deceased,  annexed.  The  will  of  the  8th 
of  September,  1866,  was  revoked  by  the 
codicil  of  1872.  With  regard  to  the 
settlement,  it  was  clear  that  the  testator 
intended  to  give  effect  to  it  as  a  testa- 
mentary paper,  and  the  form  of  the  docu- 
ment md  not  affect  its  title  to  probate — 
WilUams  on  Exors.,  vol.  L  p.  99,  6th  edit. 
It  was  incorporated  by  the  reference  in 
the  second  codicil — Sheldon  v.  Sheldon  (1\ 
In  the  goods  cf  Lansdowne  (2),  In  the  goods 
of  Sibthorp  (8). 

Dr.  Spivnks  (with  him  Inderunch),  for 
Mrs.  Birch,  testator's  daughter,  contended 
that  the  will  of  the  Sih  of  September, 
1866,  was  not  sufficiently  identified  by 
Hie  reference  in  the  second  codicil  to 
insure  its  revocation.  If  the  reference  to 
the  year  sufficiently  identified  it,  then 
the  doctrine  of  dependent  relative  revoca- 
.  tion  applied.  The  circumstances  shewed 
that  the  testator  did  not  understand  the 
effect  in  law  of  the  settlement,  and  that 
he  only  intended  to  revoke  the  wiU  in  the 
event  of  the  settlement  being  valid  as  a 
testamentary  instrument.  Validity  could 
not  be  given  to  it  in  that  character,  and 
the  wfll  was  therefore  unrevoked. 

[Sib  James  Hannen. — ^Why  am  I  to 
suppose  that  he  intended  to  make  the 
cancellation  of  the  will  of  the  8th  of 
September,  1866,  dependent  on  the  ques- 
tion whether  the  settlement  was  in- 
verted into  a  will  or  not  P]  - 

(1)  1  Bobert  88. 

(2)  3  Sw.  &  Tr.  194 ;  s.  c.  32  Law  J.  Rep. 
(N.8.)  P.  M.  &  A.  121. 

i3)  36  Law  J.  Rep.  (h.s.)  Prob.  &  M.  78 ;  s.  e, 
«w  Rep.  P.  &  D.  106. 
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The  will  disposed  of  the  residae  of  the 
property.  If  it  is  not  to  take  effect,  there 
will  be  on  intestacy  as  to  the  residue, 
and  there  is  no  evidence  that  the  deceased 
intended  to  die  intestate.  The  reference 
to  the  settlement  as  a  will  did  not  alter 
its  character  or  entitle  it  to  probate,  and 
the  wiU  of  the  8th  of  September,  1866, 
was  therefore  unreyoked. 

(It  was  intimated  in  the  coarse  of  the 
argument  that,  in  any  eyent,  both  parties 
were  willing  that  the  settlement  should 
be  included  in  the  probate.) 

Sib  Jambs  Haknen. — The  first  question 
I  have  to  determine  is  one  of  identifica* 
tion,  viz.,  what  is  the  will  to  which  the 
testator  refers  in  the  passage,  **I  desire 
to  cancel  the  will  that  I  made  in  the 
year  1866."  It  has  been  said  that  the 
will  of  the  8th  of  September,  1866,  is  not 
identified  by  those  words,  inasmuch  as 
the  reference  is  only  to  the  year,  and  that 
another  will  besides  the  paper  of  the  8th 
of  September  might  have  been  executed 
in  1866.  But  I  i£ink  that  I  am  at  liberty, 
in  the  absenoe  of  any  evidence  in  anyway 
leading  to  a  suggestion  that  there  was  a 
will  in  1866  other  than  that  of  the  8th  of 
September,  to  draw  the  inference  that  that 
was  the  instrument  which  he  had  in  his 
mind.  There  are  other  facts  which  con« 
firm  that  impression.  There  was  the 
conversation  with  his  wife  about  this  will 
of  the  8th  of  September,  1866,  and  it  is 
plain  from  that  conversation  that  his  in- 
tention was  that  it  should  be  destroyed. 
I  therefore  come  unhesitatingly  to  the 
conclusion,  in  the  absence  of  any  evidence 
the  other  way,  that  he  had  in  his  mind 
the  will  of  the  8th  of  September,  1866, 
when  he  wrote,  "  I  desire  to  cancel  the 
will  that  I  made  in  the  year  1866."  It  is 
further  said  that  the  case  is  one  of  depen- 
dent relative  revocation;  that  the  de- 
ceased only  meant  to  cancel  the  will  in 
the  event  of  validity  being  given  to  the 
will,  as  he  calls  the  settlement,  which  he 
made  on  the  17th  of  October,  1855.  I 
confess  that  -seems  to  me  in  the  highest 
degree  unnatural.  If  anybody  had  said 
to  the  testator,  "  Do  you  mean,  if  this  in- 
strument must  have  its  operation  as  a 
settlement,  that  then  you  do  not  intend 
to  cancel  the  will  of  1866  ?  "  I  think  there 


can  be  no  question  as  to  the  answer  which 
he  would  have  given.  He  never  would 
have  said  that  such  was  his  intention.  He 
was  mistaken  as  to  the  character  of  the 
settlement.  He  calls  it  a  will,  but  then  his 
intention  to  cancel  the  previous  will  css^ 
not  depend  upon  whether  or  not  the 
document  of  1855  was  a  settlement  or  a 
will.  I  feel  no  doubt  that  he  did  not  in- 
tend the  cancellation  of  the  will  of  1866 
to  be  dependent  on  the  validity  as  a  tes- 
tamentary paper  of  the  settlement,  and 
that  it  must  be  taken  that  there  has  been 
an  absolute  revocation  of  the  will  of  1866. 
I  am  relieved  from  considering  whether 
or  not  the  settlement  should  of  right  be 
incorporated  in  the  paper.  The  parties 
are  willing  that  it  should  be  included  ia 
the  probate,  and  I  think  it  is  a  matter  as 
to  which  it  is  within  their  power  to  con- 
sent. I  therefore,  by  their  consent,  decree 
probate  of  the  three  documents  —  the 
settlement  of  the  17th  of  October,  1855, 
the  codicil  of  the  21st  of  February,  1871, 
and  the  codicil  of  the  29th  of  September, 
1872. 


Proctors — ^Wadeson  &  P^nch,  agents  for  Moor, 

Woodbzidge,  for  Mr.  Gentry,- 

Attorneys— Aldridge  &  Thorn,  agents  for  Jacka- 

man  &  Sons,  Ipswich,  for  Mr.  and  Mrs.  Birch. 


Paobatb.'^ 
1873.     >  OBTON  V.  SMITH. 

Jan.  14.  J 

Will — Fleaa  of  Undue  If^iuence  cmd 
Fromd — Unsuccessful  OpposUion  to  TTiB— 
Costs  out  of  Estate, 

The  executor  propounded  the  ufiU.  The 
next^f-kin  opposed  U  on  the  ground  of 
undue  influence  and  frauds  hut  failed  in 
their  opposition.  The  Oourt^  being  o 
opinion  that  the  circumstances  of  the  case 
warranted  the  pleas,  allowed  the  next-of-Jcin 
nottvithstamling  their  failure  in  the  suH^ 
costs  out  of  the  estate. 

The  plaintiff  propounded,  as  exeoutor, 
the  wiU,  dated  the  23rd  of  May,  1872,  of 
Isaiah  Smith,  late  of  FoleshiU,  in  War- 
wickshire, tanner  and  &rmer,  who  died 
in  June,  1872.    The  defendant,  the  ne^ 
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of-km,  opposed  the  will  on  the  ground  of 
incapaoify,  nndne  influence  and  fraud; 
and  ibe  case  was  heard  before  Sir  James 
Hannen,  without  a  jury^  on  the  11th, 
12th,  and  17th  December,  1872.  Bv  the 
will  the  testator  gave  a  legacy  of  50Z. 
each  to  his  broiler  and  sister,  the  de- 
fendants, and  the  rest  of  his  property, 
whidi  was  in  the  whole  small,  to  a  Mr. 
and  Mrs.  King,  with  whom  he  had 
Hyed  for  several  years  before  his  death. 

The  plaintiff,  who  was  the  medical 
attendant  of  the  deceased,  deposed  that  he 
receiTed  instructions  for  the  wiU  from  the 
testator^  and  that  the  testator  had  at 
the  time  fuU  testamentary  capacity.  The 
Kings  and  other  witnesses  were  also 
called.  The  defendant's  case  was  that 
the  testator's  signature  to  the  will  was  a 
forgery,  and  Mr.  Chabot,  an  expert,  who 
was  called,  gave  a  positive  opinion  to  that 
^ect.  The  trial  was  adjourned  to  enable 
the  plaintiff  to  submit  the  signature  to 
anouier  expert^  but  as  his  opinion  was 
ftlso  against  the  genuineness  of  the  signa- 
ture he  was  not  called.  In  the  result  the 
Court  pronounced  for  the  will,  but 
allowed  the  defendant  costs  out  of  the 
estate,  after  payment  of  the  plaintiff^s 
costs* 

A,  8,  SUX  (Bayford  with  him),  for  the 
plaintiff  waa  afterwards  heard  on  th§i 
cpestion  of  costs,  and  contended  that  the 
defendant,  having  fEuled  to  establish  the 
pleas  of  undue  iimuence  and  fraud,  ought 
to  be  condemned  in  costs.  Even  if  there 
were  reasonable  ground  for  contesting 
the  will,  the  circumstance  would  not 
entitle  the  defendant  to  costs,  but  would 
merely  protect  him  against  condemnation 
in  costs.  The  estate  was  small,  and  it 
was  doubtful  whether  it  would  pay  the 
plaintiff's  costs  and  the  legacies. 

Dr.  Bpvnks  (Searle  with  him),  for  the 
defendant* 

SiE  Jamis  Hannen. — ^I  gave  my  most 
anxious  attention  to  the  question  of  costs, 
find  I  remain  of  the  same  opinion  as 
liefore  respecting  it.  The  case  was  a 
peculiar  one.  An  apparently  respectable 
man,  against  whom  nothing  came  out  in 
the  course  of  the  trial  whicm  justified  me 
in  saying  that  I  could  not  believe  him,  I 


mean  Mr.  Orton,  gave  evidence  which,  if 
true,  proved  that  he  had  himself  received 
instructions  for  the  will  from  the  testator, 
and  that  the  will  was  drawn  up  in  accord- 
ance with  those  instructions  by  an  attor- 
ney, agaiiyst  whom  also  nothing  appeared 
tending  to  shew  that  he  was  not  trust- 
worthy. There  was  also  no  doubt,  on 
the  evidence  of  that  attorney's  clerk,  that 
the  will  was  taken  up  to  the  testator's 
room,  and  was  brought  down  again  duly 
executed.  Some  witnesses  further  spoke 
to  declarations  of  the  testator  referring  to 
the  execution  of  the  will.  What  appeared 
on  the  other  side  P  There  was  the  evi- 
dence of  a  gentleman,  for  whose  judgment 
I  have  a  great  respect^  Mr.  Chabot.  I 
have  frequently  had  occasion  to  observe 
the  value  of  tibat  gentleman's  evidence, 
but  in  this  case  his  evidence,  that  he  did 
not  think  the  signature  to  the  will  was 
genuine,  was  founded  upon  a  single  signa- 
ture, and  for  the  most  part  a  single  letter. 
K  I  had  acted  on  his  evidence  I  should, 
in  effect,  have  convicted  three  persons  at 
least  of  fraud  and  forgery.  I  came  to  the 
conclusion  that,  the  evidence  of  those 
witnesses  being  unimpeached,  I  could  no(, 
on  the  theoretical  evidence  of  Mr.  Chabot 
alone,  refrise  credence  to  their  statements. 
But  in  dealing  with  the  question  of  costs, 
I  had  to  consider  all  the  facts  of  the  case. 
I  understand  the  rule  as  to  costs  to  be, 
that  if  the  circumstances  are  such  as  to 
justify  the  litigation,  then  this  Court, 
going  farther  tmin  other  Courts,  is  in  the 
habit  of  allowing  the  party  who  has 
entered  into  a  litigation  wmch  it  con- 
siders reasonable  and  justifiable  to  have 
costs  out  of  the  estate.  Undoubtedly  it 
fi^uently  refuses  such  an  indulgence 
where  the  plea  of  fi^ud  is  improperly 
pleaded,  but  the  question  whether  such  a 
plea*was  justifiable  must  be  judged  upon 
its  merits  in  each  case  that  comes  before 
the  Court.  Now,  in  this  case,  there  were 
many  fiEtcts  calculated  to  excite  grave 
suspicion.  There  was  the  teuot  that  Mrs. 
King,  having  got  the  will  executed,  never 
mentioned  it  to  the  members  of  the  family 
of  the  testator,  who  soon  afterwards  came 
to  the  house.  That  was  conduct  which 
led  to  doubt  and  suspicion.  More  than 
that,  there  was  the  very  remarkable  fact, 
the  true  explanation  of  which  remained 
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in  obsouriiy  to  the  last,  that  after  the 
execution  of  the  will  Mrs.  King  got  a 
neighbour  to  write  the  testator's  ai^i:^tare 
on  two  cheques,  instead  of  obtainmg  the 
testator's  own  signature  to  them.  Al« 
though  that  circumstance  did  not  go 
directly  to  the  merits  of  the  case,  it  was 
certainly  calculated  to  excite  grave  sus- 
picion, and  the  reason  why  the  cheques 
were  signed  by  some  one  other  than  the 
testator  remained  to  the  last  in  concision 
and  obscurity.  One  of  the  grounds  on 
which  the  Court  always  allows  costs  out 
of  the  estate  is  that  the  testator  has  left 
his  testamentary  papers  in  such  a  state 
that  they  excite  suspicion  and  invite 
litigation.  Aflsnming  that  I  was  right  in 
the  conclusion  to  which  I  came  on  the 
merits,  it  was  a  misfortune  that  the  mode 
in  which  the  testator  executed  the  will 
certaiDly  gave  rise  to  the  most  natural 
and  well  founded  suspicion,  for  the 
signature  was  evidently  scratched  and 
altered.  I  could  not  come  to  the  conclu- 
sion that  the  signature  was  a  forgery.  I 
could  not  believe  that  the  ignorant  people 
who  were  about  the  testator  when  the 
will  was  executed  were  prepared  with  the 
means  of  obliterating  a  part  of  the  signa- 
ture. If  they  were  not^  it  must  be 
assumed  that  the  attorney  or  Mr.  Orton 
must  have  used  some  means  of  oblitera- 
tion ;  but  this  was  not  proved.  It  was 
a  veiy  great  misfortune  that  the  tes- 
tator executed  the  will  in  such  a  man- 
ner as  to  give  rise  to  very  serious  sus- 
picions. These  were  the  grounds  on 
which  I  thought  the  defen&nt's  costs 
should  be  paid  out  of  the  estate  afber  a 
full  indemnity  had  been  given  to  the 
successful  party  for  his  costs.  I  very 
much  regret  that  the  value  of  the  estate 
is  so  small  as  to  make  this -probably  a 
barren  victory  for  the  Kings,  but  I  must 
not  allow  that  consideration  to  influence 
me  in  determining  the  question  whether  or 
not  this  was  reasonable  and  proper  liti- 
gation. 

Solidtow — ^Messrs.  Sharpe  &  Co.,  for  plaintiff; 
Mr.  W.  T.  Perkinfl,  agent  for  Mr.  J.  Smith, 
Bintal,  fbr  defendant. 
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June 

WiU — Execution — Attestation  and  8ub' 
scryption — 1  Vict  c,  26.  s,  9. 

No  particulwr  form  qf  subscription  is  re- 
guired  by  1  Vict,  c.  26.  s.  9.  A  mark  ufOl 
(2o,  though  the  witikess  mcby  beahleiotmriie; 
but  whatever  form  the  svhservption  may 
asswiie,  it  must  be  m^xde  animo  tesianii. 

A  and  B  attended  to  witness  the  exeosUdon 
of  his  will  by  0.  The  testaior  and  B  signed 
by  mark  A  then  wrote  the  name  ef  the 
testator  against  his  nutrJCf  and  also  the  name 
of  B  against  his  maarh,  together  with  ihe 
word  "  witness  "  : — ^Held,  an  insufficient 
subscription  by  Aj  the  writing  being  m* 
tended  by  him  as  an  identtft&xUon  of  the 
marks  of  B  and  0,  Cknd  not  as  emdenoe  sf 
his  own  attestation. 

John  Enyon,  the  deceased,  o£  Dow- 
lais,  in  the  county  of  Glamorgan,  died  on 
the  7th  of  March,  1873,  leaving  a  will,  by 
which  he  divided  his  property  equally 
between  his  children,  and  i^pointed 
Thomas  Howells  and  John  Evans  execa- 
tors.  It  terminated  as  follows — *'  In  wit- 
ness whereof  I  hereunto  set  my  hand,  this 
7th  day  of  March,  1873. 

X  John  Enyon. 

X— Witness,  Beese  Beese." 

It  appeared  that  the  deceased  executed 
the  paper  by  making  his  mark  in  the 
presence  of  Thomas  Howells  and  Beese 
Beese ;  that  thereupon  Beese  Beese  made 
his  mark,  and  that  then  Howells  wrote  the 
names  John  Enyon  and  Beese  Beese  and 

the  scratch and  the  word  witness, 

but  omitted  to  sign  his  own  name.  Mr. 
Howells  in  his  affidavit  deposed  as  fol- 
lows :  *'  And  I,  the  said  Thomas  Howells, 
further  make  oath  and  sa^  that  I  am  one 
of  the  executors  named  m  the  said  will, 
and  that  I  have  no  beneficial  isAfntwi 
thereunder,  and  that  on  the  occasion  of 
the  aforesaid  execution  of  the  said  will  I 
was  not  acting  in  my  capacity  of  exeoutor 
appointed  thereby,  but  that  I  took  a  part 
in  the  said  execution  with  the  full  inten- 
tion of  witnessing  the  signatures  of  the 
said  testator  and  of  Beese Beese,my  fellow- 
witness,  the  great  object  of  the  testator 
and  ourselves  being  to  have  a  valid  win 
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made  to  provide  fop  the  inteieBid  of  the 
testator's  children,  who  were  all  infimts 
imder  the  age  of  twenly-one  years.  The 
only  reeaon  I  can  give  for  not  having 
written  my  own  name  when  sabscribing 
the  said  vnll  as  aforesaid,  is  that  the  tes- 
tat(tf  was  then  very  ill,  and  died  shortly 
afterwards  on  the  same  day,  and  that  the 
tra2U|aotion  was  oonseqnently  a  yery  hnr- 
risd  one." 

Br.  IZHf^ram  moved  the  Conrt  to  decree 
probate  of  the  will  to  the  ezecntors.  He 
eontmded  that  what  Mr.  Howells  did 
satisfied  the  requirement  of  subscription. 
It  was  not  necessary  that  the  witness 
riioold  write  his  name.  A  mark  i^onld 
do,  if^  in  making  it,  he  had  an  intention  to 
attest^  whidi  Mr.  Howells  deposed  he 
had— P2c^nd  ▼.  Borken  (1),  In  the  goods 
^  Ohristiian  (2),  In  ike  goods  of  Trevamon 
fd),  and  OhofrUon  y.  Hindma/nh  (4),  con- 
mined  on  appeal  to  the  House  of  Lords 
(6). 

Sib  Jambs  Hashbk.*— I  am  sorry,  as  one 
always  must  be,  when  it  turns  out  that  a 
will  wbich  all  the  partm  supposed  to  be 
valid  was  not,  because  of  the  want  of  the 
doe  formalities,  sufficiency  executed.  I 
must^  howeyo:,  of  course  adhere  to  tiie 
rules  prescribed  by  the  legislature  end 
&e  authorities  with  a  view  of  guarding 
agaimit  the  difficulties  which  otherwise 
would  arise,  and  eq)eoially  in  such  a  case 
as  ibis.  It  ^is  deiur  that  no  particular 
form  of  words  is  necessary  for  subscrip-' 
iion.  Any  mark  which  is  intended  by  the 
witness  to  be  his  subscri^on  by  way  of 
evidence  of  attestation  will  do ;  and  if  I 
could,  with  any  feir  sense  of  propriety, 
draw  the  inference  that  the  witness  had 
done  anything  here  with  tiie  view  of  his 
evidencmg  his  own  attestation,  I  should 
be  most  ^ad  to  do  it ;  but  I  cannot.  He 
describes  in  his  affidavit  ilie  BeMjts  as  they 
occurred,  viz.,  that  he  wrote  the  name  of 
HiB  testator  opposite  his  mark,  and  that 
he  wrote  the  wOTd'*  witness"  and  "Beese 

(1)  1  Robert  Ecc  778. 

(2)  2  Robert.  110. 

(3)  2  Robert.  311. 

(4)  I8w.  &;Tr.  433. 
(6)  8  HJ«.  Gas.  160. 


Beese  "  against  the  mark  of  Beese  Beese. 
He  then  goes  on  in  very  guarded  hm- 
guage  to  explain  what  he  did,  for  he  says, 
*'  I  am  one  of  the  executors  named  in  tiie 
said  will,  and  I  haye  no  beneficial  interest 
thereunder,  and  on  the  occasion  of  the 
aforesaid  execution  of  the  said  will  I  was 
not  acting  in  my  capacii^  as  executor." 
I  do  not  doubt  tlukt  that  is  strictly  true, 
that  he  took  part  not  as  executor,  but 
with  the  fall  intention  of  witnessing  the 
signatures.  But  he  goes  on  to  say,  "the 
only  reason  I  can  give  for  not  having 
written  my  own  name  when  subscribing 
the  said  will  as  aforesaid,  is  that  the  tes* 
tator  was  then  yery  ill,  and  died  shortly 
afterwards  on  the  same  day,  and  that  the 
transaction  was  consequently  a  very  hur- 
ried ona"  And  that  really  accounts  for 
his  not  carrying  out  that  which  was  his 
full  intention.  He  never  did  put  any 
mark  to  this  paper  with  iiie  idea  of  attest- 
ing. He  did  it  only  with  the  idea  of 
identifying  the  mark  of  the  testator  and 
the  mark  oi  the  other  witness.  He  did 
nothing  as  his  own  subscription.  The 
application  must  therefore  be  refused. 


Proctors— Nelson  &  Son. 


Pbobatb.") 

1873. 
May  23  r- 
June  24. 


>DAKOBB  V.  OBABB  AKD  THOMPSON. 


WiU — Bevocation — Totals  Partial  or 
Oontmgent — Dependent  BeliUive  Bevoea- 
Uon. 

The  testattiOf  in  1865,  duly  executed  a 
mUf  in  which  she  a/ppointed  A  and  B  exe* 
cutorSf  a/nd  named  A  one  of  the  residuary 
legatees.  Some  years  afterwards  she  de- 
termined to  exclude  A  from  the  wiU,  and  in 
1872  she  dictated  to  0,  using  the  wiU  as 
a  copy^  what  was  apparently  intended  to  be 
a  formal  testamentary  paper.  She  ihen 
tore  off  a/nd  burnt  the  itpper  portion  of  the 
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tmUf  leavmg  the  rdsidua/ry  ela/use  and  the 
aUekaUon  and  the  eignatures  of  herself  and 
aUesting  witnesseSj  wnd  having  drawn  her 
pen  through  A^s  name  in  the  cloAise^  she 
put  a/way  thepapers,  vi«.,  the  portion  of  the 
tmU  which  she  had  preserved  and  the  paper 
which  was  fvrittenfrom  her  dictation^  sa/y^ 
ing  that  she  would  "  leave  them  there  with 
her  dgnatwre  as  her  vnUj**  and  that  "  she 
would  consult  her  solicitor  to  see  that  what 
she  had  dune  was  correct**  She  saw  her 
solicitor  some  months  afterwards,  but  did 
not  mention  to  him  the  subject  of  her  wUl : 
— Held,  that  the  testatrix  did  noki/ntend  to 
cancel  her  will  in  toto  ;  that  she  intended 
the  cancellation  of  the  portion  of  it  which 
she  destroyed  to  be  d^etident  on\the  validity 
of  th^  new  disposition^  and  thai  as  it  failed 
there  had  been  no  cancellation.  Probate 
was  therefore  decreed  of  the  portion  of  the 
WiU  which  was  preserved,  \oith  A*s  name 
restored,  together  with  the  draft  of  the 
part  of  the  will  which  was  destroyed. 

The  plainiiff  propounded,  as  residnaiy 
legatee,  the  will,  dated  the  28th  of  Jnne, 
1865,  of  Mary  Thompson,  of  Folham,  in 
the  county  of  Middlesex,  and  alleged  that 
after  the  execution  of  the  said  will  the 
testatrix  revoked  a  portion  by  tearing  off 
and  burning  it,  with  the  intention  of  re- 
voking such  portion,  preserving  the  re- 
mainder which  contained  her  residuary 
bequests,  together  with  her  signature  and 
the  subscription  of  the  attesting  witnesses, 
and  that  ^e  portion  so  preserved  was 
entitled  to  probate.  The  defendants,  the 
next-of-kin,  traversed  the  due  execution 
of  the  will,  and  pleaded  that  the  testatrix 
revoked  the  whole  of  the  said  will  and 
not  apart  only,  and  denied  that  the  por- 
tion preserved  was  entitled  to  probate. 
The  testatrix  died  on  the  17th  of  Sep- 
tember, 1872, 

The  case  was  heard  before  the  Oourt 
itself  on  the  23rd  of  May.  The  facts  and 
cases  cited  are  fully  set  .out  in  the  judg- 
ment. 

WaOein  Williams  (with  him  Dr.  2Vw- 
iram),  for  the  plaintiff. 

Dr,  Bwahey,  for  the  defendants. 

Inderwick,  for  Edward  Upward,  the 
executor,  who  contended  that  the  case  fell 
within   the  principle  of  dependent  re- 


lative revocation,  and  that  the  Court 
should  decree  probate  of  the  will  as  con- 
tained in  the  part  preserved,  and  the  draft 
of  that  which  had  been  destroyed. 

Our,  adv.  vuU. 

Sib  James  EUnnen  (on  June  24). — In 
this  case  the  plaintiff,  Maria  Dancer,  pro- 
pounds the  will  of  Mary  Thompson, 
deceased,  dated  the  28th  of  June,  1865, 
and  alleges 'that  after  the  execution  of 
the  said  will  the  testatrix  revoked  a  por- 
tion by  tearing  off  and  burning  it,  wi& 
the  intention  of  revoking  such  portion, 
preserving  the  remainder  which  contained 
her  residuary  bequests,  together  with  her 
signature  and  the  subscription  of  the 
attesting  witnesses,  and  claims  probate 
of  the  portion  so  preserved.  The  defen- 
dants Ix^verse  the  due  execution  of  the 
will,  and  plead  that  the  deceased  revoked 
the  whole  of  the  said  will  and  not  a  part 
only,  and  deny  that  the  portion  preserved 
is  entitled  to  probate. 

The  deceased,  on  the  28th  of  June, 
1865,  duly  executed  a  will  which  had 
been  prepared  for  her  by  her  solicitor, 
Mr.  Dawes.  By  this  will,  afber  giving 
directions  as  to  ner  fbneral,  she  appointed 
her  Mends,  Henry  Prall  and  AJ&ed  Up- 
ward, executors.  She  left  a  legacy  of 
lOOZ.  to  George  Robertson,  the  then 
manager  of  her  iron  works,  if  he  ahould 
be  employed  by  her  at  the  said  works  at 
the  time  of  her  decease,  but  not  other- 
wise. She  then  gave  her  jewellery,  plate, 
trinkets  and  ornaments  of  person  unto 
and  between  the  six  daughters  of  her 
Mend,*Alexander  Dancer,  in  equal  shares, 
for  their  sole  and  separate  use,  and  as  to 
the  residue  of  her  estate  and  effects, 
whatsoever  and  wheresoever,  she  gave  the 
same  unto  such  of  the  said  six  daughters 
of  Alexander  Dancer  and  Alfred  Upward 
as  should  be  living  at  her  decease,  in  equal 
shares  as  tenants  in  common.  In  the 
early  part  of  1872,  thiB  deceased  sent  for 
the  plaintiff,  one  of  the  daughter  of 
Alexander  Dancer,  and  having  produced 
her  will  and  read  it,  informed  her  that 
she  wished  Mr.  Upward*s  name  struck 
out,  and  required  plaintiff  to  write  some- 
thing for  her.  ^he  thereupon  dictated 
some  minutes  of  alterations  which  she 
desired  to  make   in   her  will.     These 
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'  miniiteB  are  rough  'and  incomplete,  and 
were  described  by  the  plainti£f  as  '*  only 
a  trial  or  kind  of  scribble/'  but  as  £Ekr  as 
ih^  are  intelligible  they  were  afterwards 
embodied  in  the  draft  to  be  next  men- 
tioned.    They  do  not  contain  any  men- 
tion of  execntors  or  of  Mr.  Upward.     In 
March,  1872,  the  deceased  again  sent  for 
the  plaintiff  and  produced  the  will,  to- 
gether with  the  rough  minutes  which  had 
been  drawn  up  on  the  former  occasion, 
and  haying  torn  off  the  blank  sheet  of 
the  will  requested  the  plaintiff  to  write 
upon  it  to  her  dictation.     Then  holding 
the  will  in  her  hand,  and  having  the  rough 
minutes  which  the  plaintiff  had  written 
on  the  former  occasion  before  her,  she 
dictated  what  appears  to  have  been  in- 
tended as  a  formal  will,  beginning,  "  This 
is  the  last  will  and  testament  of  me,  Mary 
Thompson,"  &c.    It  repeats  the  direction 
as  to  her  funeral  contamed  in  her  will  of 
the  28th  of  June,  1865,  and  appoints  her 
friend,  Henry  Prall,  sole  executor  and 
trustee.     She  then  gives  certain  money 
invested  in  Bombay  and  Baroda  shares 
to  be  equally  divided  between  the  six 
daxif^ters  of  Alexander  Dancer  for  their 
sole  and  separate  use,  and  bequeaths  the 
rents  due  to  her  £rom  the  unexpired  lease 
ot  certain  houses  to  her  godson,  F.  T. 
Prall,  son  of  the  said  Henry  Prall,  and 
her  plate  to  be  sold,  and  the  money  equally 
divided  between  the  said  six  daughters  of 
Alexander  Dancer.  The  legacy  to  (George 
Robertson  was  omitted  because  he  had 
ceased  to  be  in  the  employment  of  testa- 
trix.    The  plaintiff  having  written  thus 
fiir,  the  deceased  desired  her  to  leave  off 
as  she  felt  very  ill.     The  plaintiff  in  her 
evidence  says,  that  the    deceased  then 
^  tore  off  the  part  I  had  copied  from  and 
burned  it."     That  is,  she  tore  off  all  but 
tlie   residuary  clause   and   these  words, 
which  preceded  that  clause  jn  the  same 
Hne  with  it  beginning,  '*  in  equal  shares 
for  their  sole  and  separate  use."     The 
witness,  in  continuation  of  her  narrative, 
stated  that  the  deceased  then  "  put  the 
remaining    portion     away    with    what 
I  had  written,  having  first  struck  out 
Mr.  Upward's  name,  and  the  few  words 
at  the  top.      She    put    them    away  in 
a  case  in  a  desk,  and  locked  them  up. 
She  said  she  would  roll  them  both  up 


and   leave  them  there  with  her  signa- 
ture  as  her  will."    Not  long  after  this 
interview  the  deceased  sent  for  the  plam^ 
tiff  a  third  time  and  asked  her  to  write  some 
more  to  her  dictation.    This  the  plaintiff 
did,  substituting  for  the  legacy  to  1^ 
deceased's  godson  an  expression  of  a  wish 
that  the  bequest  to  his   mother,    Jane 
Prall,  one  of  the  six  daughters  of  H. 
Dancer,  should  be  left  at  her  death  to 
the  godson.     The  bequest  of  the  rents 
was  struck  out  by  the  plaintiff  by  direction 
of  the  deceased.  This  alteration  was  made 
because  the  lease  of  the  houses  had  fisdlen 
in.     Then  followed  bequests  of  all  her 
jewellery  to  her  friend,  Mrs.  Qordon,  her 
personal  apparel  to  Alice  Hazel,  and  her 
piano  to  the  plaintiff.    The  deceased  then 
said  that  she  felt  too  ill  to  continue.     She 
said  she  would  send  for  Mr.  Dawes  to 
see  that  what  she  had  done  was  correct 
or  right.     This  interview  was  in  March, 
1872.    The  deceased  did  not  send  for  Mr. 
Dawes  until  the  30th  of  August,  about  a 
fortnight  before    her  death.      She  then 
spoke  of  the  lease  of  the  houses  and  her 
plate  at  her  bankers,  but  did  not  mention 
her  will.     Mr.  Dawes  asked  her  if  she 
had  any  other  business  to  transact.     She 
said  she  had  not. 

The  conclusions  of  &ct  which  I  draw 
from  this  evidence  are  these— 1.  That  the 
deceased  did  not  intend  by  tearing  and 
burning  a  portion  of  her  wUl  to  cancel  it 
in  toto,  2.  That  she  believed  that  by 
preserving  the  residuary  clause  with  her 
signature  and  the  subscription  of  the  wit- 
nesses, and  placing  this  portion  with  the 
paper  written  at  her  dictation,  she  was 
constituting  a  new  will.  3.  That  but 
for  this  belief  she  would  not  have  torn 
off  the  portion  which  she  destroyed,  see- 
ing that  the  substituted  dispositions  did 
not  substantially  alter  her  distribution  of 
the  bulk  of  her  property  amongst  the 
Dancer  family,  and  that  she  could  not  have 
thought  that  the  tearing  was  necessary  in 
order  to  get  rid  of  Upward  as  executor, 
because  from  the  manner  in  which  she 
dealt  with  the  more. important  residuary 
clause  she  shewed  that  she  considered  strik- 
ing his  name  out  sufficient.  4..  That  she 
did  not  preserve  the  portion  of  the  will 
and  the  paper  written  by  the  plaintiff  as 
instructions  for  a  new  wuL  her  statement 
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to  the  plftinidfl^  together  with  her  oondaot 
with  Mr.  Dawes,  shewing  that  she  con- 
sidered she  had  already  made  a  new  and 
valid  will. 

Upon  these  findings  the  question 
arises  whether  the  destraction  of  the  first 
portion  of  the  will  was  an  ahsolnte  can- 
cellation, or  onlj  a  dependent  relative 
cancellation  of  the  part  torn  off  and  burnt. 
The  leadingcases  on  this  subject  are  col« 
lected  in  WiUiams  on  Executors^  vol.  L 
p.  142,  6th  edit.,  and  the  doctrine  of 
dependent  relative  revocation  is  there  fallj 
explained  and  illustrated.  The  result  is 
thus  stated — Where  the  act  of  cancelling 
is  done  with  reference  to  another  act, 
meant  to  be  an  effectual  disposition,  it 
will  be  a  revocation  or  not,  according  as 
the  relative  act  is  efficacious  or  not.  In 
the  well-known  cases  of  Oniona  v.  Tyrer  (1) 
and  Hyde  v.  Hyde  (2),  the  alterations  in 
the  substituted  instouments  were  of 
slight  importance,  but  the  effect  of  the 
intended  alterations  makes  no  difference 
in  the  application  of  the  doctrine,  if  the 
testator  destroys  the  first  will  onlv  be- 
cause he  supposes  he  has  oompleted 
another.  This  is  laid  down  by  the  Master 
of  the  Rolls,  SirW.Grant,in7  Ves.  380: 
"  The  rule  of  the  Civil  Law  is — *  tunc  prius 
testamentum  rumpitnr,  cum  posterius 
perfectum  est.'  lu  lAmbery  v.  Mason 
that  is  laid  down  as  the  rule  of  our  law. 
There  is  no  doubt  but  that  the  testator  by 
any  writing,  Ac,  or  by  any  cancelling  de- 
signed merely  to  disannul  the  former 
will  might  have  revoked  it  without  more, 
but  he  designed  to  do  it  by  a  new  will, 
and  unless  such  writing  be  effeotoal  to 
operate  as  a  will  it  shall  not  amount  to  a 
revocation.*' 

The  deoisions  cited  from  OlarJce  v. 
Scripps  (3),  down  to  Eckersley  v.  FlaU  (4) 
do  not  affect  the  application  to  the  {uresent 
case  of  the  earlier  authorites  I  have  re- 
ferred to.  They  enforce  under  varying 
circumstances  the  principle  i^at  although 
the  testator  does  an  act  wnich  unexplained 


would  be  one  of  revocation,  yet  if  it  i^pear 
that  he  did  it  only  as  a  part  of  the  means 
of  setting  up  another  'mil,  if  that  end  be 
not  accomplished,  the  former  will  is  not 
revoked,  or,  to  state  the  proposition  in  dif- 
ferent language,  the  principle  can  be  in- 
terpreted thus — "  whatever  else  I  may 
do,  I  intend  to  cancel  this  as  my  will  from 
this  time  forth,"  the  will  is  revoked,  but  if 
his  meaning  is,  ''  as  I  have  made  a  fresh 
will  mv  old  one  may  now  be  destroyed,*' 
the  old  will  is  not  revoked  if  the  new  one 
be  not  in  fsbct  made. 

I  think  that  the  latter  form  of  words 
correctly  expresses  the  state  of  the  testa- 
trix's mind  at  the  time  when  she  tore  her 
will  of  June,  1865.  I  may  add  that  I 
have  no  doubt  that  the  testatrix  attached 
special  importance  to  the  striking  out  of 
Mr.  IJpwiml's  name  from  her  will,  but  it 
cannot  be  supposed  that  she  intended  to 
annul  the  appointment  of  Upward  and 
Prall  as  her  executors,  except  on  the  as- 
sumption tiiat  she  luid  effectaalty  ap- 
pointed Prall  by  himself,  and,  as  I  have 
already  pointed  out^  the  more  important 
alteration  of  depriving  Upward  of  the 
benefit  of  the  residuary  dause  was  at- 
tempted to  be  made  by  strikhiig  tlie 
pen  through  his  name  in  a  portion  of  the 
will  which,  beyond  all  doabi^  was  iBtancled 
to  remain  subsisting. 

I  am  of  opinion,  therefore)  thftt  the 
original  will  was  not  rerckedf  and  that 
probate  most  be  decreed  of  tiie  portum 
which  remains,  together  with  the  draft  of 
the  i>art  destroyed.  Mr.  Upward's  name 
must  of  oonrse  be  restored  as  it  wasstraok 
out  after  execution.  The  ooste  of  all 
parties  to  be  paid  out  of  the  estate. 


SolidtorB — MesfiiB.  DawM  &  Son,  for  plaintiff. 
Attorney — J.  Combs,  for  delsndsnts. 


(1)  1  P.  Wms.  848. 

(2)  1  Eq.  Oa.  Abr.  409. 

(3)  2  Hobert.  563. 

(4)  86  Law  J.  Bep.  (xj9.>Prob.  &  M.  7;  8.^ 
liftw  Bep.  1  P.  &  D.  291, 
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In  the  goods  of  mateb. 


AJminisircUion — Oeneral  Qrant  to  Be^ 
eeiver  apTpoitded  hy  Oowi  of  Chancery. 

A.  died  intestate.  It  was  alleged  that 
his  widow  had  possessed  herself  of  part  of 
his  estate^  though  she  had  not  taken  out 
administration^  and  a  Wl  in  Chancery  was 
in  consequence  filed  against  her  hy  persons 
having  claims  upon  the  estate  of  the  de^ 
ceased.  The  Court  of  Chancery  appointed 
a  receiver^  with  authority  to  collect,  get  in 
and  receive  the  estate,  and  to  apply  to  the 
Court  of  Probate  for  administration.  The 
receiver  cited  the  widow  and  all  the  next  of 
hin  and  persons  entitled  in  distribuiion,  and 
upon  their  non-appearance  to  the  citation, 
the  Court  made  a  general  grant  of  admini' 
straUon  to  him. 

Joshua  Heatli  Mayer,  late  of  Newcastle- 
nnder-Lyme,  in  the  county  of  Stafford, 
accaantant^  died  on  the  18Ui  of  Septem- 
ber, 1872,  intestate,  leaving  Eliza  Mayer, 
his  widow,  and  Joshua  Heath  Mayer, 
Amy  Mayer  and  Ada  Mayer,  his  only 
nejtt  of  ^T^,  and  the  only  persons  entitled 
in  distribution  to  his  personal  estate  and 
effects,  him  surviving. 

The  deceased  and  Thomas  Edffe  were 
executors  of  the  will  of  Edward  Barker, 
late  of  Newcastle-imder-I^me,  innkeeper, 
deceased,  and  both  of  them  had  proved 
it,  but  Mietyer  only  had  acted.  It  was 
alleged  that  Mayer  had  possessed  himself 
of  personal  estate  of  the  testator  of  con- 
siderable value  and  appropriated  it  to  his 
own.  use,  and  a  sum  exceeding  800Z.  was 
claimed  to  be  due  from  Mayer's  estate  to 
Barker's  estate.  The  personal  estate  of 
Mayer  was  believed  to  be  insufficient  for 
the  payment  of  Ms  debts,  including  this 
claim,  and  funeral  expenses.  On  the  6th 
of  November,  1872,  Thomas  Edge,  on 
behalf  of  himself  and  all  the  creditors  of 
Hayer,  filed  a  bill  in  Chanceiy  against 
Eli£a  Mayer,  the  widow,  and  her  brother, 
Herbert  Fearce,  wherein  he  alleged,  inter 
alia,  that  fdthough  Eliza  Mayer  had  not 
taken  out  letters  of  administration  to  the 
personal  estate  and  effects  of  her  husband, 
she  and  the  said  Herbert  Pearce  had  col- 

Hbw  Sbribs,  42.~Pbob.  axd  M. 


looted  and  got  in  a  considerable  portion 
of  the  said  estate,  and  that  he,  Thomas 
Edge,  had  applied  to  the  Court  of  Probate 
for  a  grant  of  administration  as  a  credi- 
tor, but  the  Court  had  reused  his  appli- 
cation. On  the  14th  of  November,  1872, 
an  order  in  the  suit  was  made  by  Vice- 
Chancellor  MaJins,  to  the  following  effect 
— "  That  Mr.  Thomas  Bayley,  of  New- 
castle-under-Lyme,  in  the  county  of  Staf- 
ford, auctioneer,  be  appointed  to  collect, 
get  in  and  receive  the  outstanding  per- 
sonal estate  of  Joshua  Heath  Mayer,  the 
intestate  in  the  bill  named,  until  the 
^rant  of  letters  of  administration  to  the  ' 
mtestate's  effects,  with  liberty  for  the 
same  Thomas  Bayley  to  apply  for  letters 
of  administration.  And  it  was  ordered 
that  the  defendants,  Eliza  Mayer  and 
Herbert  Pearce,  should  deliver  and  pay 
over  to  the  said  Thomas  Bayley,  on  oath, 
all  property  and  moneys  of  the  intestate, 
and  all  books  and  papers  relating  to  the 
said  outstanding  personal  estate  then  in 
their  or  either  of  their  possession  or 
power.  And  that  the  said  Tnomas  Bayley 
should,  from  time  to  time,  pass  his  ac- 
counts and  pay  the  balances  certified 
to  be  due  from  nim  into  the  bank,  with 
the  privity  of  the  Accountant-Qeneral,  to 
the  credit  of  this  cause  Bdge  v.  Mayer ; 
and  that  such  balances,  when  so  paid  in, 
be  invested  in  Bank  Three  Pounds  per 
cent.  Annuities  on  the  like  credit,  and 
that  the  interest  as  it  accrued  thereon, 
and  all  accumulations  of  interest,  should 
be  invested  in  like  manner  on  the  like 
credit.  And  it  was  ordered  that  an  in- 
junction should  be  awarded  against  the 
defendants,  until  ftirther  order,  frt>m  re- 
ceiving, getting  in  or  interfering  with  the 
persoiml  estate  and  effects  of  the  said 
mtestate,  and  from  selling,  or  disposing 
of,  or  parting  with  any  pwt  of  such  per- 
sonal estate  and  effects  as  might  be  in 
their  or  either  of  their  possession  or  power, 
except  to  such  receiver."  "^ 

Thomas  Bayley  had  since  cited  Eliza 
Mayer,  the  widow,  and  the  said  Joshua 
Heath  Mayer,  Amy  Mayer  and  Ada 
Mayer,  to  accept  or  refuse  administration, 
or  shew  cause  whv  it  should  not  be 
granted  to  him.  The  citation  had  been 
personally  served,  but  no  appearance  had 
been  entered. 
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Bearle  movod  for  a  grant  of  administra- 
tion to  the  said  Thomas  Baylej.  All  the 
persons  entitled  to  the  grant  had  been 
cited,  and  the  applicant  woald  be  obliged 
to  administer  the  estate  onder  the  direc- 
tion of  the  Gonrt  of  Chancery. 

Snt  James  Hanken.— Although  no  pre- 
cedent can  be  found  for  such  a  grant,  I 
think,  nnder  the  circmnstances,  it  is 
reasonable  to  make  it  A  general  grant 
of  administration  may  issue  to  Tlu>mas 
Bayley. 

Solicitors— G.  L.  P.  Eypo  &  Co. 


Pbobatb.*! 
1873       >  JOBSON  V.  EOSS. 

U^T  6     I  ^^  ^^  ^^*  o/bOBBET  NEWTON. 

WiU — Oontingency — In  case  of  Death 
in  India. 

Testator  while  in  India  executed  thefoU 
lowiny  paper — "  This  is  to  certify  that  I, 
Robert  Newton^  ^.,  j^.,  do  at  this  time  eryoy 
good  hedUhf  a/nd  am  of  a  proper  and  sowid 
state  of  mind.  And  I  write  this  as  my  lasi 
wiU  and  testament  in  case  of  a  sudden  or 
accidental  death  befaUing  me  in  India,** 
ttc.9  8fc, : — ^Held,  that  the  wiU  was  contingent 
on  his  duing  in  India,  and,  as  the  testaior 
retwmea  md  died  in  England,  that  it 
did  not  take  effect* 

The  testator,  Bobert  Newton,  late  of 
Victoria  Qrove,  in  the  county  of  Middle- 
sex, deceased,  executed  a  will  on  the  8Ui 
of  Augpist,  1866,  and  thereby  appointed 
his  sister,  Catherine  Jobson  (then 
Sinton),  sole  executrix  and  uniyersal 
legatee  in  trust  for  his  daughter.  He 
Inertly  afterwards  went  to  India  and 
executed  a  second  will  there  on  the  26th 
of  November,  1866,  in  the  following 
terms—"  This  is  to  certify  that  I,  Bobert 
Newton,  carriage  and  waggon  examiner, 
employed  by  the  Bomb^,  Baroda  and 
Central  India  Railway  Company,  do  at 
tiiifl  time  enjoy  ^ood  health,  and  am  of  a 
proper  and  sound  state  of  mind.  And  I 
write  this  as  my  last  will  and  testament 
in  case  of  a  sudden  or  aocid/mtat  deaOi 


be&Uixig  me  in  India;  that  the  under* 
signed  William  Newton  and  James  Boss, 
engine  drivers,  of  Aurolee,  employed  In"  the 
Bombay,  Baroda  and  Caitrtu  ]mdia  Bail* 
way  Company,  do  be  ihe  sole  executors 
of  all  my  money  and  of  all  my  property 
either  in  banks  or  in  the  possession  ot 
the  Bombay,  Baroda  and  Central  India 
Bailwajr  Company  or  elsewhere ;  that  the 
said  WiUiam  Newton  and  James  Boss  do 
immediately  after  my  funeral  cause  the 
whole  of  my  property  and  money  to  be 
made  over  to  my  sister,  Catherine  Sinton, 
residing  at,"  &o.,  &c. 

The  deceased  returned  to  England  in 
1872,  and  died  in  the  same  year  on  the 
8th  of  June,  at  Victoria  Grove.  William 
Newton  pre-deceased  the  testator.  James 
Boss  was  cited  to  propound  the  paper, 
but  entered  no  appearance.  Subsequently 
he  renounced  probate. 

Inderwiek  moved  the  Court  to  decree 
probate  of  the  will  of  the  8th  of  August, 
1866,  to  Catherine  Jobson,  tiie  executrix 
named  therein.— The  will  of  the  36th  of 
November,  1866,  was  contingent  on  the 
deceased  dying  in  India,  and  as  the 
event  had  not  occurred  the  will  was  in- 
operative—Eo^i»  V.  Boberts  (1)  and  In 
the  goods  of  Porter  (2).  In  the  event  of 
the  Court  being  of  oninion  tiiat  the  will 
was  not  contingent,  ne  asked  that  pro- 
bate might  be  granted  of  both  papers 
as  together  oontaininK  the  will  of  the 
deceased—^  the  gooas  of  Leese  (d)  «ad 
Oeaves  v.  Price  (4). 

Sib  James  Hannbn. — I  am  of  opinion 
that  this  is  a  contingent  will.  I  think  it 
fijls  directly  within  the  authority  of  the 
case  of  In  the  goods  of  Porter  (2),  which 
has  been  referred  to.  The  language  upon 
which  the  question  turned  thiere  was  as 
follows — ''Being  obliged  to  leave  Bng. 
land  to  join  my  regiment  in  China,  and 
not  having  time  to  make  a  will,  I  leave 
this  paper,  containing  my  wishes^and  da- 

(1)  2  8w.  &  Tr.  987;  B.  c  81  Law  J.  Bep. 
(M.S.)  Fxob.  &  M.  46. 

(2)  89  Law  J.  Bep.  (k.«.)  Pcoh»  ^  M.  12|  a.  e. 
Law  Bep.  2  Prob.  &  D.  22. 

^    (3)  2  8w.  &  Tr.  442i  8.  c  81  Law  J.  Bep.  (h^s.) 
Prob,  &M.  169.  rv       / 

:    (4)  8  8w.  &  Tr.  71 ;  8.  e.  89  Law  J.  Bep.  (k.b.) 
.fe>b.&.M.n8. 
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sires,  should  anrihiiig  nnforiiinaielj  hap* 
^esL  to  me  whils  almad.  I  wish  everj^ 
thing  that  I  may  be  in  possession  of  at 
that  time  or  anjtiung  appertaining  to  me 
henait/ea:"  Ac  Now  I  do  not  think  that 
that  hyoguBffe  is  bj  any  means  stronger 
than  that  wnich  is  used  in  the  present 
ease.  Here,  as  in  the  case  of  Porier  (2), 
the  language  of  the  will  may  be  referred 
to  as  shewing  that  the  deceased  had  the 
idea  <^  dealmg  with  property  elsewhere 
as  well  as  in  uidia,  but  I  am  of  opinion 
that  that  does  not  alter  the  eontingenoj 
upon  which  the  testator  has  expressed 
his  desire  that  this  shonld  become  an 
operatiye  will.  It  is  made  speoiallj  with 
reference  to  the  event  of  a  sndden  or  ac- 
cidental death  be&lling  him  in  India,  and 
as  that  continffoncy  did  not  happen  I  am  of 
opinion  that  uie  will  does  not  ts^e  effect. 
The  oonclading  words  of  the  pa^r  assist 
me  in  oosnin^  to  that  conclusion.  Al* 
though  theie  is  no  direct  reference  to  the 
English  will,  yet  the  very  general  terms 
in  which  he  directs  ihe  persons  niuned 
to  hand  over  to  his  sister  the  property  of 
whidb  they  might  have  the  collection 
without  saying  anything  more,  leads  me 
to  the  oonclnsion,  upon  that  ground  also, 
that  his  only  idea  was  that  those  persona 
would  collect  the  property  in  India,  and 
hand  it  over  tp  his  sister  for  the  purpose 
of  being  disposed  of  under  the  En^^lish 
will.  I  therefore  decree  probate  of  the 
finit  will  of  the  8th  of  August,  1866. 

Attornejrs— Horrisi  Stone,  TownBon  &  Morris. 
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ihe  goods  of  SAHSON. 


Pbobati. 

1873. 
March 

WtU  —  ExeetUcr  resident  out  of  ihe 
United  Kingdom — Special  Cirowmstances-^ 
20  5-21  FtW.tf.  77. «.  73. 

.  The  Court  cannot  refuse  probate  to  an 
executor  on  account  of  ihe  badness  of  his 
ekas-ader  ml^.  But  when  he  is  resident 
out  of  ihe  TTnited  Kingdom  at  ihe  time  of 
(he  deaih  of  the  testator^  and  he  is  unfitted 
to  act  bg  reason  of  his  position  or  bad 
character^  the  Court  may  refuse  Mm  the 


appointment^  and  make  a  grant  of  admnis* 
tration,  under  20  ^  21  Vict.  c.  77,  s.  73, 
to  some  other  person^  with  such  litiUtoMons 
as  it  may  ihdnkfiL 

Celia  Samson,  of  Brussels,  widowi 
died  on  the  12th  of  January,  1878,  having 
executed  a  will  dated  the  28th  of  June, 
1872,  by  which  she  appointed  her  sons, 
BaiTon  Samson  and  Phineas  Samson, 
executors,  and,  with  the  exception  of  a 
legacy  of  200^,  left  the  whole  of  her 
property — ^which  consisted  principally  of 
shares  and  bonds  deposited  in  her  own 
name  in  the  National  Bank  of  Brussels 
of  the  value  of  about  3,000L,  and  of  a 
small  amount  of  property  in  this  country 
of  the  value  of  200Z.— to  be  ejjually  di- 
vided between  her  children  living  at  the 
time  of  her  death.  The  deceased  left 
surviving  her  two  sons  and  four  daugh* 
ters,  of  whom  Mmian  Matilda  Qreen- 
berg,  the  wife  of  Simeon  Greenberg,  and 
resident  at  Birmingham,  was  one.  Phi- 
neas Samson  was  resident  in  Australia. 
Barron  Samson,  the  other  executor,  had 
been  for  some  tune  resident  at  Brussels, 
where  he  oarried  on  the  business  of  a 
broker. 

On  application  beinff  made  for  probate  of 
the  will  of  the  deceased,  on  behdf  of  Barron 
Samson,  it  was  found  that  a  caveat  had 
been  entered  on  behalf  of  Marian  Matilda 
Greenberg,  and  notice  was  given  that  an 
application  would  be  made  to  the  Court 
to  grant  to  her  administration,  with  the 
will  annexed,  of  the  goods  of  the  de- 
ceased, under  20  &  21  Vict.  c.  77.  s.  78. 
In  support  of  the  application  affidavits 
were  filed,  in  which  it  was  alleged  that 
Barron  Samson  had  left  Birmingham 
many  years  ago  in  embarrasssed  circum- 
stances, and  without  having  paid  his 
debts,  and^  generally  that  he  was  not  a 
fit  and  proper  person  to  be  intrusted  with 
the  estate  of  the  deceased,  but  the  alle- 
gations were  denied  <xr  explained  on  oath 
by  Barron  Samson. 

Inderwiek  moved  the  Oonit  to  grant 
administration,  with  the  will  annexed,  to 
Mrs.  Greenberg. — ^He  contended  that  the 
20  &  21  Vict.  c.  77.  s.  78,  authorised  the 
grant,  inasmuch  as  the  executor  was  not 
resident  in  this  country,  and  there  were 
special  circumstances^  namely,,  that  the 
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exeonior  had  no  apparent  business  or 
profession,  and  had  not  paid  the  debts 
he  incurred  in  this  country.  He  cited 
In  the  goods  of  GooJce  (1)  ;  In  tlie  goods 
of  Keane  (2).  If,  however,  the  executor 
would  offer  some  respectable  person  as  a 
^arantor  for  the  distribution  of  the 
estate,  the  opposition  would  be  with- 
drawn. 

Searle,  for  the  executor,  contended 
that  the  20  &  21  Vict.  c.  77,  was  only 
intended  to  apply  to  cases  where  the 
executor  was  not  willing  or  competent 
to  take  probate,  and  where  therefore  it 
was  necessary  or  convenient  /to  grant  ad- 
ministration to  another  person.  Before 
the  passing  of  the  Act,  the  Court  ;could 
not  refuse  to  grant  probate  of  a  will  to 
a  person  appointed  executor,  on  account 
of  his  poverty  or  insolvency — Williams^ 
Exe&uiorSf  p.  226,  6tJi  edit.  ;  and  here 
the  charges  made  against  the  executor 
were  of  old  date,  and  were  disproved. 
He  cited  Smethurst  v.  TonUin  (3)  ;  In  the 
goods  of  Oooper  (4). 

Sir  James  Haknbn. — I  am  of  opinion 
that  the  application  must  be  revised.  I 
was  anxious  to  have  the  assistance  of 
counsel  in  considering  the  proper  effect 
to  be  given  to  the  78rd  section  of  the 
Probate  Act.  I  think  it  right  to  say 
that  I  am  of  opinion  that  I  have  power 
to  make  the  order  which  I  am  asked 
to  make  in  the  state  of  circumstances 
existing  in  this  case ;  but  it  seems  to  me 
that  it  is  by  an  accident,  as  it  were,  I 
have  that  power.  The  73rd  section  does 
not  give  me  power  to  refuse  probate  to 
any  executor  appointed  by  a  testator  by 
reason  of  the  badness  of  Hs  character, 
but  only  in  certain  oases,  namely,  to  such 
persons  as  shall  be  at  the  time  of  the 
testator's  death  out  of  the  United  King- 
dom, and  titerefore  beyond  the  jurisdic- 
tion of  this  Court;  and  there  must  be 
superadded  a  necessity  or  convenience 

(1)  1  Sw.  &  Tr.  267;  s.  c  28  Law  J,  Rep. 
(K.8.)  Ftx)b.  ec  M.  43. 

(2)  I  Qw,  &  Tr.  265;  s.  o.  23  Low  J.  Hep. 
(s.8.)  Prob.  &  M.  34. 

(3)  2  Sir.  &  Tr.  143;  6.  c.  30  Law  J.  Bep. 
(n.8.)  Prob.  &  M.  269. 

(4)  30  Law  J.  JEtep.  (K.fl.)  I>rob.  &  M.  8 ;  8.  c. 


that  such  person  should  not  be  allowed 
to  act.  The  necessiiy  or  convenience  is 
further  defined  as  that  arising  from  the 
insolvency  of  the  estate  of  the  deceased 
or  other  special  circumstances.  This 
provision  gives  me  power,  where  the  exe- 
cutor is  resident  out  of  the  country,  if  I 
think  he  is,  by  reason  of  his  position 
there,  or  his  hod  character,  unfitted  to 
act,  to  exercise  a  discretion,  and  ivftise 
him  the  appointment.  But  it  is  plain  I 
must  not,  merely  because  the  executor  is 
out  of  the  country  at  the  time  of  testa- 
tor's death,  lightly  set  him  aside  on  the 
ground  that  some  accusation  has  been 
brought  against  him,  although  in  some 
cases  I  may  do  so.  The  exeoutor's  m- 
pointment  is  derived  from  the  will.  It 
IS  the  intention  of  the  deceased  that  that 
particular  person  shall  have  control  over 
his  property  after  death;  and  although 
in  certain  cases  the  section  empowers  me 
to  give  another  person  such  control,  un- 
less the  legislature  thinks  proper  to  arm 
me  with  a  general  power,  I  ought  not  to 
assume  it.  The  will  in  this  case  is  the 
wUl  of  the  mother,  made  by  her  in  1872| 
years' after  the  transactions  took  place 
which  are  referred  to  in  the  i^davits, 
and  the  character  and  circumistanoes  of 
which  could  not  have  been  unknown  to 
her.  Nevertheless  she  has  thought  fit  to 
entrust  the  management  of  her  afildrs  to 
her  son.  I  am  asked  by  some  members 
of  the  family  to  try  the  character  of  the 
son  on  charges  of  ancient  date  and  of  a 
conflicting  nature,  and  which  have  been 
contradicted  by  himself.  Kven  assuming 
the  truth  of  the  statements  made  against 
him,  there  is  nothing  to  shew  that  he  has 
not  for  years;  past  reformed,  and  down 
to  the  present  time  led  a  respectable 
life.  I  cannot  on  these  affidavits  oome 
to  the  conclusion  that  he  is  an  unfit  per- 
son to  take  the  grant,  or  unworthy  to 
have  the  control  of  the  property  whick 
his  mother  has  ^ven  him.  As  this  was 
an  experimental  application,  and  withoatr 
Ibundation,  it  must  be  refused  with  costs. 

AiJUmojB^W.  H.  Beeoe,  for  appUoaiit ;  Bosltim 
&  SoDf,  for  executor. 


2  Law  Hop.  P.  &  D.  21. 
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1873.   >   KEBN  v.  EflBN  AND  OTHERS. 

April  28.  J 

WM  not  forthcoming  at  Testator* b  Death 
— PreswnpUon  of  Bevocation — Evidence^- 
AdmissibiUty  of  Declarations  of  Testator, 

A  wiUf  which  was  in  the  testator's  pos^ 
session,  teas  not  finiheoming  at  his  death. 
In  order  to  rebui  ike  preswnption  of  revo^ 
cation  hy  destrueOon^  emdenee  was  produced 
amd  odnMed  of  declarations  hy  the  testator 
shewing  an  intention  to  adhere  to  the  wiU. 
Boidence  of  declarations  to  the  opposite 
effectf  vi»^  that  he  did  not  intend  to  leave 
his  property  in  the  manner  disposed  of  by 
the  wiUf  and  thai  he  had  destroyed  it  by 
homing  it^  was  produced  by  the  opponents 
of  ike  wiU : — Meld,  that  such  declarations 
hy  ike  testator  were  also  admissible^  not  as 
eoidenee  of  the  fact  of  deebtucUon^  but  as 
evidence  of  intention  not  to  adhere  to  the 
wOL 

The  plaaniiff  proponnded  the  draft  of  a 
will,  dated  the  2l6t  of  October,  1854,  of 
WiUiam  Keen,  of  Essex  Road,  Islington, 
leaiher  seller,  who  died  on  the  20th  of 
Hifbh,  1872.  The  will  appointed  the 
phuntiff,  who  was  his  widow,  nniyersal 
legatee.  The  defendants,  a  brother  and 
sirtor  of  the  deceased,  pleaded,  first,  not 
duly  executed;  secondly,  that  the  con- 
tents were  not  as  alleged  $  thirdly,  revo- 
oation  by  destruction.  The  cause  was 
hesffd  before  the  Court  itself,  without  a 
jury,  on  tibe  23rd  of  April ;  and  the  only 
qufistion  raised  was  that  of  revocation. 
The  will  could  not  be  found  after  the  tes« 
tator's  death,  and  evidence  was  produced 
on  the  purt  of  tiie  plaintiff  for  the  purpose 
of  rebutting  the  presumption  of  reyoca* 
tioii  arising  &om  its  disappearance*  This 
eridcnce  was  to  the  effect  that  tiie  testa- 
tor had  remained  on  good  terms  with  his 
wife  up  to  the  time  of  his  death ;  that  he 
had  alwavs  expressed  his  wish  that  his 
wife  should  take  all  his  property  after  his 
deaths  andrtbat  a  few  months  before  his 
death  he  had  spoken  of  the  will  as  being 
iAkoa  in  existence.  Evidence  was  pro- 
duced on  the  part  of  the  defendants  for 
tiie  purpose  of  shewing  that  during  the 
latter  piurt  of  his  life  he  was  on  bad  terms 
withhiswife^andmade  repeated  complaints 


respecting  her  conduct  to  him.  There 
was  also  evidence  of  declarations  that  he 
did  not  intend  to  leave  his  property  to 
her,  and  that  he  had  destroyed  his  will 
by  burning  it. 

Dr.  Swabey,  for  the  plaintiff,  objected  to 
the  admission  of  these  declarations  on  the 
authority  of  Doe  d,  ShaUcross  v.  Palmer 
(1)  and  Staines  v.  Stewart  (2). 

Searle  (with  him  Jacques)^  for  the  de- 
fendants, relied  on  Whiteley  v.  King  (3)« 
He  contended  that  on  principle  if  decla- 
rations of  the  testator  were  admissible  as 
evidence  of  intention  to  adhere  to  the 
will,  they  were  also  admissible  as  evi- 
dence to  shew  the  opposite  intention. 
Therefore,  declarations  that  he  had  burnt 
the  will  were  clearly  admissible  as  evi- 
dence of  such  intention,  though  not  evi* 
dence  of  the  fact  of  destruction,  Johnson 
V.  Lyford  (4),  Brown  v.  Brown  (5)  and 
Sutton  V.  SoMer  (6)  were  also  referred  to. 

Sm  James  Hannbv.  —  I  entertain  no 
doubt  that  there  was  a  will  duly  executed 
by  the  deceased,  and  that  the  copy  pro* 
pounded  by  the  plaintiff  is  a  correct  copy 
of  that  will  But  the  question  is  whether 
I  ought  to  draw  the  mference  from  the 
evidence  that  the  will  so  executed  was 
destroyed  by  the  testator  with  the  inten- 
tion of  revoking  it.  In  order  to  determine 
that  question  I  must  consider  in  the  first 
place,  whether  there  is  sufficient  evidence 
that  it  came  into  and  remained  in  the 
testator's  possession.  Having  intimated 
that  the  evidence  satisfied  him  the  will  was 
in  the  testator's  possession,  the  learned 
Judge  ccmtinued— The  further  question 
then  arises  whether  the  will,  not  being 
found  after  the  testator's  death,  the  Ckmrt  is 
to  draw  the  inference  that  he  destroyed  it 
with  the  intention  of  revoking  it*  The 
case  is  dear  from  any  suspicion  of  impro- 

(1)  16  QJB.  Bep.  747;  8,  c  20  Law  J.  JSop. 
(n,8.)  Q.B.  367. 

(2)  2  Sw.  &  Tr.  330 ;  s.  c  31  Law  J.  Bep.  (n.s.) 
Prob.  &  M.  10. 


(8)  17  Com.  B.  Bep.  K.a  756. 
(4)37'       "      '      "^   - 


^  ,  .  Law  J.Bep.(N.s.)Froh.  ^M.66;  a.  e. 
Law  Bep.  1  P.  &  D.  540. 

(6)  8  £.  &  B.  S76 ;  s.  c  27  Law  J.  Bep.  (m.s.) 
ft.B.  173. 

(6)  3  C<Mii.  B.  Bep.  K«S.  87;  «>  e.  20  Law  J. 
Bep.  (xji.)  O.P.  284. 
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per  dealinffs  with  the  will  hj  the  persons 
about  the  house  at  the  time  of  the  death 
of  i^e  deceased.  The  widow  was  there, 
bat  the  instrament  was  in  her  favour, 
and  it  cannot  be  supposed  that  it  was  de« 
strojred  by  her  after  his  death.  Not 
having  b^  destroyed  after  his  death, 
was  it  destroyed  by  him  during  his  life- 
time P  There  is  no  evidence  of  that 
beyond  the  fact  that  it  was  not  found 
among  his  papers,  but  under  such  circum- 
stances the  presumption  of  revocation  by 
destruction  would  prevail.  That  pre* 
sumption  is  sought  to  be  rebutted  by 
evidence  of  the  testator's  intention  to 
adhere  to  the  will  after  its  execution ;  and 
the  evidence  of  one  witness  which  is  un- 
impeachable tends,  no  doubt,  to  shew  that 
at  a  date  which  he  fixes  as  March,  1870, 
the  testator  did  express  an  intention  to 
carry  out  the  dispo^tion  of  his  property 
which  he  had  made  by  his  will.  But  the 
evidence  produced  by  the  defendants,  if  it 
can  be  trusted,  shews  that  his  intention 
fluctuated.  A  question  was  raised  as  to 
ihe  admissihilily  of  some  of  that  evidence. 
Kow,  I  think  there  can  be  no  doubt  that 
while,  on  the  one  hand,  evidence  of  state- 
ments made  by  a  testator  subsequent  to 
tiie  execution  of  a  will  that  he  intends  to 
act  in  conformity  with  the  dispositions 
contained  in  the  will  is  clearly  admissibley 
it  necessarily  follows  that  other  statements 
made  bv  the  testator  to  a  contrary  effect 
must  also  be  admissible.  The  admissi- 
bility of  evidence  cannot  depend  on  the 
forin  of  words  in  which  the  intention  is 
eirptessed.  The  object  of  language  is  to 
convey  ideas,  and  m  the  conveyance  of 
ideas  it  matters  not  what  particular  form 
of  words  is  used.  Therefore  a  statement 
by  a  testator  that  he  has  altered  his  mind 
as  to  tiie  disposition  of  his  property,  and 
that  he  has  therefore  destroyed  his  will, 
although  it  may  not  be  evidence  (^  the 
fact  of  destruction  of  the  will,  is  evidence 
of  intention  from  which  the  &ct  of  de- 
struction may  be  inferred,  there  being 
other  circumstances  leading  to  the  same 
conclusion.  The  evidence  ol  the  defend* 
ants'  witnesses  in  the  case  leads  me  to 
Ijhe  conclusion  that  the  testator,  whether 
justly  or  unjustlv,  did  attribute  to  his 
Urife  some  gravf  faults,  and  complained  of 
hear  conduct  as  making  him  unoom£(»r(« 


able.  If  a  feeUng  of  that  kind 
between  the  hurt)and  and  wife  it  mi§^ 
very  well  induce  him  to  alter  his  te^a- 
mentary  intentions.  Having  reviewed  the 
evidence  as  to  intention  on  both  sides,  his 
Lordship  said  that  the  conclusion  he  came 
to  was,  that  the  will  being  in  the  posses* 
sion  of  the  testator  was  destroyed  bjhim, 
very  likely  with  the  intention  of  raalring 
another,  but  that  intentioii,  if  ha  enieav 
tained  ik,  was  never  carried  out.  Tho 
Court  therefore  pronounced  against  the 
will.  The  costs  of  both  parties  w31  be 
allowed  out  of  the  estate. 


SolidtoTB— Mr.  H.  R.  Silvester,  for  plainUif;  Mr, 
James  Wrighti  for  defendants. 


Matrimonial.  1 

1873.        >         todd  v.  todd. 
June  10.     J 

Pemumeni  Alimony  *^  AUowanoe  for 
Children, 

Thetoife  had  an  ineom$  frotn  prcperig 
eeiUed  onherhyihe  huOand  4/ 1962.  a 
year,  ThehHthandhad(mmcomeqf8&7L 
a  yea/r.  There  were  ikree  ehUdren  of  the 
marriage  who  were  m  iho  ouetody  of  tike 
wife.  The  Chwrty  in  alhUmg  jpermoMSKl 
o^numy,  ordered  (hai  mi  addition  io  tho 
196L  a  year  whieh  ihe  %o^e  ofijoyed  mmder 
the  setUemeniy  ihe  hueband  ^Muid  aUow  her 
802.  a  year  each  for  the  tnaintenanoe  of  iko 
children. 

I  i  This  was  a  petition  by  tiie  wife  for  per^ 
manent  alimony . 

On  the  5th  of  June,  1872,  a  deorae  of 
judicial  separation  was  pronounced  on  the 
ground  of  the  husband's  adultery.  The 
wife  was  in  receipt  of  an  inoome  dT  1961.  a . 
Tear,  derived  frraipnmeity  settled  (Ahieit 
by  the  respondent  Sne  hed  no  property 
of  her  own.  There  were  three  ohildren  «rf 
the  marriage,  two  sons  aged  respeotivoly 
eleven  and  nine,  and  a  daughter  aged 
eight  years,  who  were  in  the  castodj  of 
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themoUieF.  The  respondent,  who  oon* 
tianad  to  cohabit  initx  the  woman  with 
wham  he  had  oommitted  the  alleged 
adnUoy,  had  an  income  o£  S671  a  year. 

J)n  Swabmf^  for  the  petitioner.— The 
Bsaal  permanent  alimony  allotted  to  the 
wife  waa  one-third  oi  me  joint  inoome. 
Here  the  was  already  in  the  enjoyment  of 
an  inoome  8%htly  in  excess  of  that  pro* 
portion,  bat  as  she  was  entitled  to  the 
oostody  of  the  children  she  was  also  en* 
titled  to  an  allowance  fiir  their  support. 

Indertffiokf  for  the  respondent^  eofUra. 

.  SiB  Jaxis  Hanhxn. — ^£yen  if  there  were 
no  children  to  be  Bupported,  the  wife 
wonld  be  entitled  to  the  sum  secured  to 
her  by  the  settlement,  and  might  spend  it 
entirdy  on  herself  The  husband  by  his 
conduct  has  fiurfeited  the  right  to  have 
the  enjoyment  of  the  society  of  his 
children,  and  has  forfeited  that  right  to 
the  wife.  She  is  entitled  to  haye  the 
enjoyment  of  their^  society,  and  in  my 
judgment  she  is  entitled  to  have  it  at  the 
expense  of  the  husband.  I  do  not  of 
coarse  disregard  altogether  the  figures. 
A  wife's  -income  might  be  so  large  tiiat 
I  should  consider  that  a  small  sum  would 
be  sufficient  for  the  purpose,  but  that  would 
depeod  entirely  upon  the  particular  cir- 
eomstances  of  the  case.  Here  I  consider 
myself  justified  in  inquiring  what  it 
would  cost  the  husband  to  maintain  the 
ddldrenifhe  were  entitled  to  haye  the 
castody  of  them.  Now,  having  resard 
to  their  position  in  life,  I  do  not  think  it 
would  C(Mit  him  anything  less  than  80L  each 
for  their  support.  I  consider,  as  Ihavesaid, 
4hat  Uie  wue  is  exititled  to  their  society, 
and  I  therefore  allot  for  the  nmntenance 
of  the  children  90Z.  a  year  until  ftirther 
ortor,  the  allowance  to  be  payable  from 
the  date  of  the  decree  of  judicial  separa* 
turn. 


Atl(XB^3rs*-Shaw  ^  Tremell^n,   lior  petitioner; 
MuMM  9s  Westbenllsi  for  respondent. 


Pbobatb. 
187a 
Julys, 


.     \     ^^ 

8.  J 


(lis  good$  O/CHASLSS 
BOBABTS. 


Probate — WHl  and  Two  Oodicils  in  Posm 
session  of  Executor  in  England -^Other 
Oodicils  m  India, 

Testator  left  a  mil  and  sui  codicils.  The 
win  and  first  two  codicils  were  in  the  posm 
sesession  of  the  eoiccutor  in  England,  The 
other  codicils  were  in  Indick,  andprobaie  of 
ihem  had  been  granted  by  the  Oauri  at 
Oalctdta^  but  no  exemplificcMon  or  auihenm 
tic  copies  of  ihem  had  been  sent  to  this 
country.  It  being  for  the  benefU  ef  the 
estate  that  the  executor  in  England  shouldbe 
at  once  qudl^led  to  acty  the  Oowrt  decreed  to 
him  probate  of  the  wUl  and  two  codieHs  in 
his  possession^  reserving  power  to  hvm  to 
prove  the  other  codicils  when  theyreached 
England^  and  Jie  fiUng  an  undertaking  to 
do  so, 

Gharles  James  Bobarts,  a  lieutenant- 
colonel  of  her  Majesly's  Indian  army, 
died  on  the  6th  of  January,  18!^,  having 
made  a  will  and  six  codicils,  whereof  he 
appointed  Thomas  Dent,  since  deceased, 
and  William  Dent,  executors,  and  Charles 
Need  and  Abdool  Qyos  Khan,  executors 
in  India.  The  codicil  appointing  the 
Indian  executors  directed  them  to  dis* 
pose  of,  or  retain  and  work,  a  certain 
mdigo  factory  belonging  to  the  deceased 
in  Bengal,  in  conjxmction  with  or  in  such 
manner  as  they  might  be  directed  by  the 
English  executors.  The  will  and  first 
two  codicils  were  in  the  custody  of  the 
surviving  executor  in  Englandf.  The 
other  four  codicils  were  in  India,  and 
probate  of  them  had  been  granted  by 
the  Court  of  competent  jurisdiction  at 
Calcutta;  but  no  exemplification  or  au« 
thentic  copies  of  them  had  been  sent  to 
England.  An  advantaffeous  offer  had 
been  made  for  the  indigo  factory  in 
Bengal,  but  the  sale  could  not  be  effected 
until  the  executor  in  England  was  quiJi* 
fied  to  join  in  the  conveyance.  Unde^ 
these  circumstances, 

Inderwick  moved  the  Court  to  decred 
probate  of  the  will  and  two  codicils  t6 
Mr.  Dent^  the  English  executor,  reaertw 
ing  power  to  him  to  take  jprobate  df 
the  otiier .  four  codicilS}  or  qf  authentic 
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copies  thereof,  when  they  amyed  in  this 
oonntry.  He  referred  to  Fowlis  y.  Davids 
son  (1). 

rSiB  Jambs  Hannen. — ^There  the  Court 
had  all  the  parties  before  it,  and  the  dis- 
puted codicil  was  put  in  course  of  liti- 
gation to  haye  its  yalidity  determined. 
What  assurance  has  the  Court  that  the 
Indian  codicils  will  be  brought  oyer  to 
this  country  and  proyed  here  ?] 

It  is  the  intention  of  the  English  exe- 
cutor to  proye  them,  and  he  is  prepared 
to  giye  an  undertaking  to  that  effect. 

SiB  James  Haknek. — I  am  informed 
by  the  registrar  that  there  is  a  prece- 
dent for  tne  grant.  Of  course,  if  there 
were  any  circumstances  which  made  the 
Court  entertain  a  doubt  as  to  what  might 
be  the  effect  of  the  codicils,  it  would  be 
right  that  it  should  stay  its  hand ;  but 
where  there  is  nothing  to  raise  a  doubt, 
I  do  not  see  why  I  should  not  follow 
the  precedent.  I  therefore  decree  to  the 
executor  probate  of  the  will  and  two 
codicils,  reserying  power  to  him  to  proye 
the  other  four  codicils  on  their  reaching 
this  country,  upon  an  undertaking  being 
filed  by  him  that  he  will  do  so. 


Attorneys — ^Lattey  &  Hart 


Pbobatb.') 

1873.  i  in  the  goods  op  chables 
June  17.  f       WOODFALL, 

July  1.  J 

Administration  with  WiU  annexed — 
StihstUuted  Tnt8tee8--'19  8f  14  Vict.  c.  60. 
88.  27,  82— Proc/iw. 

The  effect  of  the  order  made  by  a  Oourt 
of  Equity  under  the  Trustee  Act,  1850, 
substituting  new  trustees  for  those  named  in 
the  willy  is  to  transfer  to  the  new  trustees 
aU  the  rights  and  powers  of  the  old  ones. 
The  Oourtf  therefore^  granted  administrO' 
tion  (with  unU  annexed)  to  the  substituted 
trustees  without  requiring  the  execution  of  a 
deed  of  conveyance  to  them  by  the  old 
trustees.^ 

(1)  4NoCeeofCa8. 149. 


Charles  WoodfieJl,  of  Maidstone  in  thd 
county  of  Eent^  a  retired  colonel  of  her 
Majesty's  Indian  army,  died  on  the  7th 
of  February,  1867,  leaying  a  will,  con* 
tained  in  two  papers,  and  a  codicil,  in 
which  he  appointed  his  brothers,  Henry 
Dick  Wood&U  and  John  Ward  WoodM, 
his  wife,  Anne  Woodfiedl,  and  the  persons 
who  should  compose  the  firm  of  Messrs. 
Arbuthnot  &  Co.,  of  Madras,  merchants 
and  agents,  at  ^e  time  of  his  death, 
executors,  and  his  wife  Anne  Wood&ll, 
and  John  Vans  Agnew,  residuaiy  legatees 
in  trust.  Anne  Wood£Eill  alone  proyed 
the  will,  and  died  on  the  22nd  of  October, 
1871,  leaying  unadministered  estate. 
John  Ward  Wood&ll  died  in  the  lifetime 
of  the  deceased,  and  Henry  Dick  Wood- 
fall,  on  the  13th  of  April,  1869.  On 
the  25th  of  January,  1873,  the  Master  of 
the  Bolls  made  an  order  under  the  Trustee 
Act,  1850,  by  which  he  appointed  the 

Slaintiffs,  Jane  Woodfidl,  the  Bey.  Bichard 
ames  Francis  Thomas,  and  the  Bey. 
Frederick  James  Nellen,  trustees  of  the 
will  and  codicil  of  the  deceased  in  sub- 
stitution for  John  Vans  Agnew,  and  yested 
in  them  the  right  to  sue  for  and  reooyer 
any  chose^in-adion,  sulpeot  to  the  trusts 
of  the  said  will,  or  any  mterest  in  respect 
thereof. 

The  plaintiffs,  the  substituted  trustees, 
took  out  a  citation  calling  upon  the  snr- 
yiying  executors,  namely,  the  members  of 
the  firm  of  Messrs.  Arbuthnot  A  Co.,  to 
accept  or  refuse  probate,  or  shew  cause 
why  administration  de  bonis  non  (with 
the  willNannexed)  should  not  be  granted  to 
them  as  substituted  residuary  legatees  in 
trust.  Some  of  the  suryiying  executors 
renounced,  and  for  the  others  no  i^pear- 
ance  was  entered  to  the  citation. 

Bayford  moyed  the  Court  to  decree  ad- 
ministration de  bonis  non  (with  the  will 
and  codicil  annexed)  to  the  plaintiffs,  as 
substituted  trustees.  He  referred  to 
CressweU  y.  OressweU  (1). 

[Sib  Jambs  Hamnek. — That  case  would 
be  a  direct  authority  in  your  fistyonr  if 
the  old  trustees  had  conyeyed  or  assigned 
the  trust  properties  to  the  substituted 
trustees;  but  no  such  deed  has  been 
executed.] 

(1)  2  Add.  842. 
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It  is  not  necessary.  The  order  has 
been  made  under  13  &  14  Vict.  o.  60, 
and  section  27  (2)  enacts  that  when  such 
an  order  is  made  the  legal  rights  of  the- 
old  trustees  shall  thereupon  vest  in  the 
new  trustees* 

Ov/r.  oSaj.  wiU, 

Sib  Jambs  Hannbn  (on  July  1).— An 
order  was  made  by  the  Master  of  the 
Bolls,  appointing  certain  trustees  in  sub« 
stitutaon  for  the  trustees  appointed  under 
the  will  of  Colonel  Charles  WoodfoU,  and 
the  question  was  whether  administration, 
with  the  will  annexed,  should  be  granted 
to  the  substituted  trustees.  No  convey- 
ance had  been  executed  by  the  old  trus- 
tees to  the  new  ones,  and  the  question 
was  whether,  under  the  13  &  14  Vict.  c. 
60,  their  rights  vested  in  the  new  trustees 
without  anything  more  being  done.  That 
depended  in  some  measure  upon  the 
practice  in  Courts  of  Equity.  I  have 
made  inquiries,  and  I  find  that  it  is  not 
necessary  that  there  should  be  anything 
more  done  than  has  been  done.  The 
effect  of  the  vesting  order  is,  under  the 
operation  of  the  Act  of  Parliament,  to 
transfer  to  the  new  trustees  all  the  rights 
and  powers  of  the  old  ones.  Under  these 
circumstances,  I  think,  the  grant  should 
be  made  as  prayed. 


Proctor— W.  G.  Jenniogs. 


(2)  The  section  mns  as  follows — "  That  where 
an  Older  shall  have  been  made  under  the  pro- 
Tisions  of  this  Act,  either  by  the  Lord  Chancellor 
entrusted  as  aforesaid,  or  by  the  Court  of  Chan- 
cery, resting  the  legal  right  to  sue  for  or  recover 
any  ehose-vn-actum  or  any  interest  in  respect 
thereof  in  any  person  or  persons,  such  legal  right 
shall  vest  accordingly,  and  thereupon  it  shall  be 
lawliil  for  the  person  or  persons  so  appointed  to 
cany  on,  commence  and  prosecute,  in  his  or  their 
own  name  or  names,  any  action,  suit  or  other 
proceeding  at  law  or  in  equity,  for  the  recovery  of 
sudi  chose-^^actiont  in  the  same  manner  in  all 
re^)ect8  as  the  person  in  whose  place  an  appoint- 
ment shall  have  been  made  could  have  sued  for 
or  recovered  such  choU'tn-actionJ* 

New  Skbibs,  42.— Pbob.  axd  M. 


[IN  THE  HOUSE  OF  LOEDS.] 
1873.       1     MANSFIELD,  FALSELT   CALLED 

May  8,  9.  /  cuno  v.  cuno. 

Divorce — Suit  for  Declaration  of  NviU 
lity  —  Impoteney  —  Evidence  of  Parties--' 
32  ^  33  Vict.  c.  68. 

Although  delay  is  no  har  to  a  proceed* 
ing  for  declaration  of  rmllUy  where  impo* 
tency  is  clearly  proved^  the  judgment  on 
such  a  proceeding  mill  he  considerably  in* 
fluencedhy  delay  where  the  evidence  is  not 
absolutely  clear. 

In  1863  the  marriage  took  place.  In 
1868  the  wife  became  aware,  a,ccording  to 
her  oum  evidence,  of  the  husband^s  impO' 
tency,  but  she.  continued  cohabitation  until 
1870,  when  a  deed  of  s&paration  was  eore* 
cuted.  In  1871  she  beca/nie  aware  of  her 
remedy,  and  she  instituted  a  suit  for  decla* 
ration  of  nullity.  The  medical  evidence 
was  not  conclusive.  Her  oum  evidence  and 
that  of  the  husband  were  conflicting : — 
Held,  that,  looking  at  the  evidence  and 
considering  the  delay,  she  had  failed  to 
make  out  the  charge  of  impoteney.  As  she 
had  separate  property,  the  suit  was  dis* 
missed  with  costs. 

This  was  an  appeal  from  a  judgment 
of  Lord  Penzance,  whereby  he  dismissed 
the  appellant's  petition  for  a  declaration 
of  ntdlity  of  her  marriage  with  the  re- 
spondent on  the  ground  of  his  impo« 
tenqr. 

The  petition  was  filed  on  the  5th  of 
Jane,  1871.  The  parties  were  married 
on  the  30th  of  May,  1863.  They  lived 
together,  principally  on  the  Continent, 
until  the  summer  of  1870,  except  during 
about  four  months,  from  November,  1869, 
to  March,  1870,  when  the  appellant  left 
the  respondent,  and  resided  during  that 
time  with  her  mother,  on  account,  as  she 
said,  of  her  husband's  unkindness.  In 
August,  1870,  they  separated,  and  they 
executed  a  deed  of  separation,  by  which 
the  appellant,  who  had  a  separate  income 
of  500Z.  a  year,  agreed  to  allow  the  re« 
spondent  lOOZ.  a  year. 
•  The  respondent,  having  by  his  answer 
to  the  appellant's  petition,  denied  his 
impoteney,  a  medical  inspection  was 
directed  of  both  parties,  and  on  the  11th 
of  August,  1871,  Dr.  Farre  and  Mr. 
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Skey  reported  that  they  had  ezanuned, 
&c,,  the  respondent,  and  they  found  no 
malformation  nor  obvious  physical  im- 
perfection of  the  parts,  and  that  there 
were  no  signs  by  which  they  could  deter- 
mine whether  he  was  or  was  not  capable 
of  performing  the  act;  also  that  they 
had  examined,  Ac,  the  appellant,  and 
they  found  that  there  was  no  impediment 
on  her  part  to  prevent  the  consumma- 
tion of  marriage,  that  the  organs,  Ac, 
were  perfectly  and  naturally  formed,  but 
there  were  no  conclusive  signs  by  which 
they  could  determine  whether  she  was 
or  was  not  a  virgin. 

The  evidence  taken  at  the  hearing  of 
the  petition  shewed  that  the  mother  of 
the  appellant  was  with  them  in  Paris 
in  the  autumn  of  1866,  and  that  the 
lady  did  not  then  complain  to  her  mo- 
ther; this  was  more  than  three  years 
after  the  marriage.  Also,  that  in  1868 
she  conversed  fully  with  a  married  sister 
as  to  the  relations  subsisting  between 
husbands  and  wives,  and  that  for  more 
than  eighteen  months  after  that  conver- 
sation she  made  no  complaint  openly. 
Indeed,  a  doctor  deposed,  that  in  tne 
autumn  of  1868,  she  consulted  him  as  to 
her  being  pregnant  or  not  then.  The 
husband  swore  positively  that  connection 
had  taken  place  continually.  The  medi- 
cal oral  evidence  was  to  the  effect  that 
if  connection  had  taken  place,  it  must 
have  been  rare  and  perhaps  imperfect. 
The  wife  accounted  for  the  absence  of 
the  ordinary  and  conclusive  signs  of 
virginity  by  alleging  certain  practices  by 
her  husband,  and  on  oath  she  gave  a 
somewhat  circumstantial  account  of  her 
married  life,  and  swore  that  connection 
had  never  taken  place,  though  ineffectual 
attempts  had  been  made  by  them  for  the 
purpose. 

Lord  Penzance  dismissed  the  petition 
on  the  ground  of  the  insuf&ciency  of  the 
evidence,  and  the  delay  of  upwards  of 
three  years  which  took  place  between 
the  time  when  the  petitioner  was  cer- 
tainly fully  aware  of  the  relations  proper 
between  husband  and  wife  and  the  filmg 
of  her  petition.  And  as  she  had  separate 
property,  his  Lordship  dismissed  the 
petition  with  costs. 
•  On  the  appeal,— 


Dr.  Dea/ne  and  Dr.  Swahey  appettred  for 
the  appellant. — On  the  ground  of  dalayi 
they  cited  Oasiledeny.  Oasileden  (1),  where 
a  woman,  after  four  years  of  cohabitaiioin^ 
and  after  a  separation  of  twenty  years,  in 
which  time  she  had  caused  the  husband  to 
be  sued  for  her  debts  and  had  obtained  an 
allowance  from  him,  instituted  a  suit  for 
nullity,  and  this  House  refused  the  peti* 
tion,  not  on  the  score  g£  delay,  but  of  in- 
sufficiency of  the  evid^ice  ;  and  Lewis  v. 
Hayward  (2),  in  which  case,  after  a  co- 
habitation of  fourteen  yeKrs,  this  House 
made  a  declaration  of  nullity,  though  the 
evidence  as  to  the  husband's  impotenoy 
after  inspection  was  not  conclusive ;  also 
Briggs  v.  Morgan  (3)  ;  Quest  v.  Quest  (4). 
They  referred  to  F.  v.  D.  (5),  and  urged 
that  as  the  medical  evidence  was  inoon- 
elusive,  and  that  of  the  husband  was 
greatly  disproved,  the  evidence  of  the 
petitioner  must  be  allowed  due  weighty 
otherwise  the  Act  32  &  33  Yict.  c.  68, 
rendering  such  evidence  admissible,  woald 
be  of  no  avail. 

Mr.  Tndermck  appeared  for  the  respon- 
dent. 

The  Loed  Chancellor. — ^This  is  a  verjr 
painful  case,  and  I  am  sure  your  Lord- 
ships will  not  desire  to  add  to  the  pain. 
The  learned  counsel  for  the  appellant  has 
made  an  appeal  to  us  with  reference  to 
the  effect  upon  the  appellant,  if  our  judg- 
ment shall  be  unftivonrable  to  her. 

It  is  to  be  observed  that,  in  deter- 
mining the  question  in  controversy  be- 
tween the  parties,  we  have  no  right  at 
all  to  consider  the  effect  of  the  ju&ment 
upon  the  appellant ;  but,  independenilj 
of  that,  I  thmk  your  Lorships  will  be  of 
opinion  that  the  policy  of  the  law  in  cases 
of  this  kind  is  a  matter  of  great  impor- 
tance, and  that  it  will  be  a  grave  error  on 
the  jMurt  of  Judges  to  suffer  the  flBelings 
and  the  judgments  and  passions  ci  par- 
ticular parties  to  prevail  over  the  prin- 
ciples  which  ought  to  govern  the  law  in 
these  cases. 

9  H.L.  Cas.  186. 

86  Law  J.  Kep.  (ka)  Prob.  &  M.  105. 
2  Hag.  Cons.  824. 
Ibid.  821. 

4  8w.  &  Tr.  86 ;  8.  e.  84  Law  X  Hep.  (kjl) 
P.U.&A«66. 
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To  open  the  law  to  a  lax  and  easy  dis* 
fdntion  of  maxriage  on  loose  grounds 
would  be  a  pabUo  misohief  of  the  greatest 
magnitude;  and  I  (can  hardly  oonceiye 
«  dass  of  cases  in  which  it  is  nu»re  im- 
portamt  that  we  should  proceed  upon 
strict  ground  ihon  the  present. 

That  beb^  so,  how  does  this  matter 
rtand,  tosnming,  and  I  am  willing  to 
assamei  that  the  mere  lapse  of  time  would 
not  be  of  itself  and  under  all  drcum- 
stanoes  a  bar?    Putting  that  aside  for 
the  moment,  the  question  between  these 
parties  is  one  of  a  iact  known  only  to 
themaelves.    The  learned  Judge  in  the 
Court  below  has  not  added  th^  the  ap. 
pdlant,  upon  whom  the  burden  of  proof 
entirely  laid,  has  satisfied  that  biuden 
of  proc^,  and  therefore  it  will  be  ne- 
cessary for  your  Lordships  to  see  your 
way  very  dearly  indeed,  and  to  have  very 
satisfactory  proo^    before    you    will  be 
likelj  to  differ  from  the    learned  Judge 
of  the  Court  below.    The  most  that  can 
be  said  by  the  appellant's  counsel  is,  that 
it  is  conceiyable  possibly  that  the  state 
of  facts  which  the  medical  witnesses  have 
chBerved  supports  the  appellant's  case. 
l%ey  cannot  deny  that  tbat  state  of  fkcts 
is  equally  consistent  with  the  truth  of  the 
xeqKmdent's  case.    That  being  so,  you 
have  onhr  oath  against  oath,  the  husband 
and    wife    directly   contradicting    each 
odier. 

Dr.  Swabey  has  obserred  that  before 
the  recent  change  of  the  law,  which  ad- 
mitted evidence  of  the  parties  themselves, 
the  appellant  would  be  simply  out  of 
Ooort.  The  law  now  admitting  it,  the 
evidence  <^  parties  should  be  attended  to, 
but,  where  in  a  case  of  this  kind  you  have 
a  balance  of  evidence,  ihe  evidence  of 
parties  directly  contradicting  each  other, 
I  think  i^e  Court  ought  to  be  exceedingly 
cautions  how  it  decides  between  the  par- 
ties, vnthout  some  other  clear  proof.  The 
omt§  probandi  is  on  the  party  seeking  the 
remedy,  and  ^lat  omte  prohtmdi  ought  to 
be  strictly  enforced. 

We  have  here  a  considerable  lapse  of 
tame,  and  counsel  are  warranted  in  refer- 
ring to  Lewis  V.  Bayward  (2),  which 
shews,  that  where  there  is  non-consum- 
maiaon  ci  m/ariagef  the  lapse  of  time  is 
not  considered,  but  the  lapse  of  time  is  of 


importance  where  you  have  to  judge  be- 
tween the  contradiotoiv    statements  of 
husband  and  wife,  and  I  can  hardly  help 
thiulring  that  this  is  a  case  in  which  the 
Court  would  not  be  justified  ih  saying, 
that  the  balance  of  the  whole  evidence  is 
in  the  appellant's  fiftvour,  because  there  is 
the  fact  that  she  never  made  any  com- 
munication at  all  to  her  mother,  the  per- 
son of  all  others  to  whom  nature  and  the 
feelings  of  most  women  would  prompt 
them  to  make  such  a  communication. 
As  to  this  no  explanation  is  offered,  ex- 
cept that  the  mother  originally  disap- 
proved of  the  marriage.    There  is  some- 
thing very  fiE^r  short  of  what  one  would 
have  expected  in  the  communication  with 
the  sister,  and  she  assumed  from  what 
the  sister  said,  that  certain  impressions 
wore  entertained;    and  then  the   sister 
never  afterwards  referred  to  the  subject. 
Now,  that  is  an  extraordinary  state  of 
things,  even  if  there  were  no  more,  but 
there  is  more.     Previous  to  the  marriage 
there  was  an  anourous   letter.      The 
appellant  in  her  evidence  says — "  I  had 
an  anonymous  letter  before  the  marriage, 
saying  he  would  never  be  a  husband  to 
me,  and  I  sent  the  letter  to  him  and  he 
contradicted  it.     I  asked  him  what  it 
meant."    It  is  remarkable  that  that  state- 
ment of  hers  seems  to  have  escaped  from 
her  spontaneously  as  it  were,  in  answer 
to  this— "Did  you  ever  mention  it  to 
your  motiber  ?  "  and  she  says,   "  No,  I 
did  not  dare  tell  my  mother,"  and  then 
she  begins  to  speak  of  the  anonymous 
letter.     "  I  had  an  anonymous  letter  be- 
fore the  marriage,  saying  he  would  never 
be  a  husband  to  me,  and  I  sent  the  letter 
back  to  him,  and  he  contradicted  it.     I 
asked  him  what  it  meant.     Q.  Where 
did  the  letter  come  from  ? — ^A.  It  came 
from  Paris  to  me  at  Brighton.     Q.  What 
was  the  letter  P — A.  It  said  it  was  some- 
thing terrible,  and  that  he  could  never  be 
a  husband.     Q.  When  you  got  that  letter 
what  did  you  do  ?-^A.  I  was  mad  and 
did  not  know  what  to  do.    I  posted  it  off 
to  him,  but  he  said  the  letter  was  from  a 
femme  du  monde  who  was  jealous,  and 
who  wanted  to  put  me  off.    One  letter 
came  fi^m  Versailles.    I  began  to  dread 
that  something  was  true  after  these  five 
yearsi  but  I  did  not  tell  anybody  because 
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they  were  all    against    the   marriage." 
And  then  she  says,  "  There  was  another 
thing  that  prevented  me  telling  my  sister, 
that  she  wonld  tell  her  hnsband,  and  that 
he  would  langh.     She  told  every  little 
thing  to  him.     Q.  Did  your  mother  ever 
ask  you  any  questions  about  it  ? — A.  No, 
my  ma'  did  not  read  French  well  enough, 
but  my  sister  read  it  at  the  time."     Now 
it  is  very  remarkable  that    it  appears 
that  that  anonymous  letter  was  actually 
read  to  the  another  before  the  marriage. 
This  is  the  mother's  statement — "  Q.  Had 
your  daughter  shewn  to  you  letters  she 
received  before  her  marriage?— A.  No. 
Q.  Did  she  shew  you  any  anonymous 
letter  ? — A.  She  read  it  out  to  me."     So 
that  the  mother  before  the  marriage  had 
this  communication,  and  is  it  possible 
that  there  should  be  reticence  afterwards  P 
At  least  her  mother's  own  interest  in  the 
matter  should  have  made  her  hold  com- 
munications   with  the  daughter  and  to 
have  relieved  any  embarrassment  of  the 
daughter,   and  after  the  daughter  had 
spoken  to  her  sister,  it  seems  hardly  pos- 
sible that  the  whole  statement  of  this 
lady  can  be  true,  and  that  the  communi- 
cations which  are  so  natural,  so  unavoid- 
able under  the  circumstances,  should  not 
have  taken  place.     Without  going  into 
the  whole   matter,  if  this  were    so,   it 
would  be  most  extraordinary.     The  con- 
versation with  the  sister  took  place  in 
the  early  part  of  1868.     Later  in  the 
same  year  they  are  all  together,  the  hus- 
band and  the  wife  and  the  mother ;  and 
the  husband  is  being  attended  by  Dr. 
Duke,  who  is  a  friend  of  the  family,  and 
it  is  said  that  the  wife  communicated 
with  him  as  to  her  state,  and  the  mother 
was  present,  and  Dr.  Duke  is  sure  that 
the  tenor  of  this  conversation  was  as  to 
the  probability  of  her  being  pregnant, 
and  he  speaks  positively  as  to  that  being 
the  matter  of  communication .    It  is  there- 
fore apparent,  that  at  that  time  there 
was  no  absence  of  communication  between 
her  and  her  mother,  and  that  the  conver- 
sation between  the  mother  and  daughter, 
which  is  so  material,    had  then  taken 
place.     The  lady  herself  admits  that  she 
may  have  spoken  with  her  mother  after 
this  conversation  with  her  sister  in  1868.; 
but  yet  nothing  is  done  until  1871^^  when 


th^e  is  a  di8cx)very  of  a  remedy  of  which 
Mr.  Mansfield  informs  her.  J^ow,  bearing 
in  mind,  that  from  time  to  time,  duiiog 
the  whole  of  this  period,  she  liad  been 
voluntarily  continuing  to  cohabit  (withr 
out  going  into  that  which  is  imperSeetly 
explained,  bom  of  a  quarrel  between  hear 
and  her  husband,  as  to  which  one  could 
wish  to  know  more),  I  think, after  that 
lapse  of  time,  it  would  be  impossible  for 
your  Lordships  to  come  to  the  conduaioa 
that  you  can  vaiy  the  judgment  pro* 
nounced  by  the  very  learned  Judge  who 
has  most  careftiUy  considered  the  matter ; 
therefore  the  appeal  will  be  dismissed 
with  costs. 

Lord  Chelmsford. — ^My  Lords,  I  agree 
entirely    with    my    noble   and   learned 
friend,  and  desire  to   say    a    very  few 
words  upon  the  subject  of  the  ai^gument 
supposed  to  arise  from  the  delay  in  in- 
stituting proceedings.      I  am  clearly  of 
opinion  thatdelay,  however  long  continued, 
can  be  no  bar  to  a  proceeding  of  this 
description,  provided  the  case  is  clearly 
proved  on  the  part  of  the  person  com- 
plaining, nor  did  I  think  that  the  pro- 
ceedings emanated  from  any  unworUiy 
motive,  supposing  the  case  imperfectly 
proved.       Then,   again,  the  delay  may 
have  had  considerable  influence  upon  the 
judgment  which  ought  to  be  formed  upon 
the  evidence  produced.      The  delay  in 
this  case  is  of  a  most  extraordinary  and 
I  may  say  almost  unintelligible  descrip- 
tion.   The  marriage  took  place  in  1863; 
There  was  no  communication  x>f  what 
must  have  been  a  continual  source  of  un- 
happiness  to  the  appellant  until  April, 
1871,  eight  years    after    the  marriage. 
Five  years  after  the  marriage  tiie  appel- 
lant had  learnt  from  her  sister  what^nd 
of  intercourse  the  natural  relatioxis  ezr 
acted  from  the  husband.     This  was  after 
the  sister's  marriage,  and  she  says,  "  She 
seemed  to  know  more  of  it  than  I  did." 
|Tow  it  seems  extraordinary  that  at  that 
time  she  did  not  tell  her  sister,  and   the 
reasons  she  assigns  for  that  is  that  she 
thought  her  sister  would  tell  her  husband, 
and  he  would  laugh  at  her ;    but,  still 
more  extraordinary,  there  is  no  commu- 
nication made  to  the  mother  until  first  of 
all  thQ  circumstance  had  been  tpld.tp  iA\» 


Digitized  by 


Google 


Vol.42.] 


MICHAELMAS  1872  to  MICHAELMAS  1878. 


€d 


iranty  and  it  iis  through  the  aunt  tha 
mother  ia  told ;  and  it  is  more  extraor* 
i&naxj  that  no  oommnnioation  should  be 
made  to  the   mother   when   ahe  has  a 
knowledge  of  that  extraordinair  letter, 
and  more  extraordinary  after  there  had 
been  a  quarrel,  «nd  she  had  told  her 
mother  how  extremely  nncomfortable  she 
was.    Now  let  ns  tarn  to  the  evidence. 
That  is  of  a  most  unsatisfactory,  and  I 
may  add  most  exaggerated  description. 
It  is  said  that  the  question  is  which  of 
these  parides  is  to  be  believed.    I  confess, 
if  I  were  called  upon  to  express  my  opinion 
upon  the  subject,  I  should  say  that  I  be* 
lieved  neither  of  the  parties  to  the  full 
extent.    But  then  the  case  is  to  be  made 
out  by  the  appellant^  and  the  appellant  is 
contradicted  by  the  husband.     Then  what 
are  we  to  do  ?    Turn  to  the  medical  tes- 
timony.     In  the  case  of  Lewis  y.  Hay  ward 
(2),  though  the  delay  was  considerable, 
yet  the  proof  was  conclusive  upon  the 
subject,  for  the  medical  evidence  com« 
pletely  established  the  case  against  the 
nusbcmd ;  but  here,  both  with  regard  to 
the  husband  and  to  the  wife,  the  medical 
evidence  fiedls  entirely  in  establishing  the 
case,  therefore  in  my  opinion  Lord  Fen- 
sanoe  was  completely  justified  in  coming 
to  the  conclusion  adverse  to  the  appellant's 
case.      One   must  remember  that  Lord 
Penzance  upon  this  occasion  was  a  judge 
of  Hie  fajcb,  sitting  almost  as  a  jury ;  he 
had  the  witnesses  before  him;  he  had 
that  advantage,  which  we  do  not  possess, 
he  could  judge  by  their  demeanour  what 
credit  was  to  be  attached  to  their  testi- 
mony, and  he  came  to  the  conclusion 
adverse  to  the  appellant.  I  am,  therefore, 
also  of  opinion  tJiat  this  appeal  must  be 
dismissed. 

Lord  Colonsat  and  Lobd  Gaibns  con» 
earred. 

Order  apjpealed  from  affirmed^  ami  the 
appeal  diemUsed  vnth  costs. 


AttonieTs— Loathes  &  Maynaid,  for  appellant 
Bothamleya  &  FreexnaD,  for  reapondent. 
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1873 
March 

Judicial  Separation  on  Qromd  of  JETim* 
land^s  Cruelty — Whether  AduUery  of  Wife 
is  a  Bar. 

Semble,  thcU  the  adultery  of  the  wife  is 
not  a  bar  to  a  swU  by  her  for  jitdieiat 
separation  on  tJie  grownaof  cruelty. 

This  was  a  suit  by  a  wife  for  dissolu* 
tion  of  marriage  on  the  ground  of  adul« 
tery  coupled  with  cruelty.  The  respon- 
dent denied  these  charges,  and  alleged 
that  the  petitioner  had  committed 
adultery. 

The  petitioner  replied,  alleging  that 
she  had  committed  adulte^  under  the 
coercion  of  her  husband.  Issue  having 
been  joined,  the  cause  was  heard  on  the 
29th  of  January,  1873,  without  a  jury, 
by  Sir  J.  Hannen,  who  found  that  the 
husband  had  been  ffuilty  of  cruelty  but 
not  of  adultery,  and  that  the  wife  had 
conmiitted  adultery  but  not  under  the 
coercion  of  her  husband.  Thereupon  a 
decreee  of  judicial  separation  was  pro- 
nounced. 

An  order  nisi  having  been  obtained  by 
the  respondent  calling  on  the  petitioner 
to  shew  cause  why  the  decree  should  not 
be  rescinded — 

Moody  (on  March  11)  shewed  cause. — 
He  cited  Seller  v.  Seller  (1),  Oolenum  v. 
Ool&man  (2),  HaU  v.  HaU  (3),  and  Best  y. 
Best  (4). 

SearlOf  in  support  of  the  order. — ^First^ 
In  contested  cases  this  Court  has  no 
power  at  the  hearing  to  change  the  form 
of  the  suit.  The  petition  praying  for  dis- 
solution of  marriage,  a  decree  of  judicial 
separation  ought  not  to  have  been  granted 
— Boreham  v.  Boreham  (6).  Second, 
The  wife  having  been  found  guilty  of 
adultery  she  is  not  entitled  to  relief,  and 

(1)  1  Sw.  &  Tr.  682 ;  8.  c  28  Law  J.Bep.  (n.s.) 
Prob.  &  M.  99. 

(2)  86  Law  J.  Bap.  (k.8.)  Prob.  &  M.  37 ;  8.  c 
LawBep.  1P.&D.81. 

(8)  82  Law  J.  Bep.  (w3.)  Plob.  &  M,  117. 

(4)  1  Add.  4n'^.^^lt0^^ 

(5)  86  Law  J.  Bep.  (M.8.)  Prob.  &  IL  49 ;  8.  c 
LawEep.lP.&D.-77. 


Digitized  by 


Google 


70 


PEOBATB  AND  MATRIMONIAL  I 


(N.S. 


the  petition  ought  to  have  been  dismissed 
^DiOon  V.  DShn  (6),  Beat  y.  Best  (40* 
Chambers  v.  Chambers  (7),  Foster  v. 
Foster  (8). 

OW.  aS/o.  vult. 

Sib  J.  Hahnek  (on  March  18). -^In  this 
case  the  wife  sned  for  a  dissolution  of  mar- 
riage on  the  ground  of  cmelty  and  inces- 
tuous adultery.  The  crueUy  put  forward 
in  the  first  instance,  and  apparently  made 
the  leading  feature  in  the  case,  was  that 
the  husband  coerced  his  wife  into  sub« 
mitting  to  the  embraces  of  another  man. 
I  thought  that  that  charge  entirely  failed, 
for  I  came  to  the  conclusion  that  the  wife 
had  been  a  consenting  party  to  the  com- 
mission of  adultery  with  the  person 
named.  I  thought  also  that  the  charge 
of  adulteiy  against  the  husband  was  not 
proved.  But  before  I  came  to  that  con- 
clusion evidence  was  given  that  he' had 
been  guilir  of  an  assault  of  such  a 
character  that  he  had  been  bound  over  to 
keep  the  peace  for  twelve  months,  and 
having  been  unable  to  find  sureties  he 
was  actually  kept  in  prison  for  twelve 
months.  At  the  hearing,  that  charge  of 
cruelty  being  established,  I  pronounced, 
not  that  which  was  prayed  for,  a  dissolu- 
tion of  the  marriage,  but  a  decree  of 
judicial  separation  on  the  ground  of 
cruelty.  It  did  not  occur  to  me,  and  it 
was  not  called  to  my  attention,  that  it 
had  been  proved  that  tiie  wife  had  been 
guilty  of  adultery,  inasmuch  as  I  did  not 
believe  that  she  had  yielded  to  coercion. 
I  have  been  asked  now  to  vary  the  decree 
of  judicial  separation  upon  the  ground 
that  it  was  proved  that  the  wife  was 
guilty  of  adultery.  I  consider  myself  at 
liberty  to  do  so.  I  consider  myself  to  be 
now  in  the  same  position  which  I  should 
have  been  in  if  the  matter  had  been 
called  to  my  attention  at  the  hearing. 
But  it  has  been  ocmtended  that  in  no 
jcase  can  a  wife  who  has  been  guilty  of 
adultery  obtain  a  decree  of  judicial  sepa- 
ration on  the  ground  of  her  husband's 
cruelty.  I  expressed  my  unwillingness 
to  come  to  any  such  conclusion.    Many 


6)  8  Curt.  92. 

7)  1  CoDBist.  452. 
;8)  Ibid.  \i6. 


cases  might  be  suggested  in  Which  serious 
injury  miffht  be  done  to  a^  wife  if  she 
were  precluded  £rom  obtaininff  that  pra» 
tection  which  this  Gourt  is  able  to  affi>rd 
to  her.  It  might  be  that  a  ^fligate 
husband  might  have  led  his  wife  to  the 
commission  of  adultery,  and  might  make 
use  of  the  means  in  the  power  of  a  man 
so  disposed  to  torture  his  wife,  and  make 
her  life  a  burden  to  her.  It  has  been 
alleged  that  the  Court  never  has  granted 
relief  to  a  wife  who  has  been  proved  to 
have  been  guilty  of  adultery,  but  I  do  not 
think  that  it  has  been  determined  that  in 
no  case  would  the  Court  do  so.  My 
reason  for  not  deciding  that  point  now  is 
that  I  consider  that  this  is  not  such  a  case 
as  I  have  shadowed  out.  I  do  not  con- 
sider this  to  be  a  case  in  which  the  wife 
stands  in  need  of  the  relief  which  this 
Court  can  give.  This  is  a  case  in  which 
a  prostitute  having  fallal  in  with  a  man 
in  the  street  induced  him  to  contract  a 
marriage  with  her,  and  in  a  short  time 
afterwards,  her  Amds  being  probably 
expended,  she  returned  to  her  former 
paramour.  It  may  be  doubtful  whether 
she  did  so  with  the  consent  of  her  hus- 
band ;  but  that  she  did  it  of  her  free  will 
I  entertain  no  doubt.  After  a  time  the 
husband,  irritated  by  the  loss  of  his  money, 
which  she  had  in  a  short  time  squandered, 
made  the  assault  upon  her  for  which  he 
was  punished.  He  does  not  appear  to 
have  renewed  his  attack,  or  to  have 
sought  to  cohabit  with  her  again.  I  see 
no  reason  to  suppose  that  she  stands  in 
need  of  any  aasistanoe  from  this  Court, 
as  it  has  been  proved  that  she  committed 
adultery.  I  think  there  was  no  neeessiiy 
for  the  action  of  this  Court  being  in- 
voked. I  therefore  now  make  the  order, 
which,  if  the  facts  had  been  fully  brought 
to  my  attention,  I  should  have  made  at 
the  hearing,  that  is  to  say  I  dismiss  the 
petition. 

Petition  dismissed. 


Attorneys — ^T.  Sampson,  for  petitioner;  J.  &.  F, 
Bogers,  for  respondent, 
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April  26.       >     TOWKSBHD  «.  TOWKSEND. 

Aug.  6.     J 

BeserHon — Husband  guvUy  of  repealed 
Thefts  and  Imprisoned — Refusal  of  Wife  to 
resume  OohdbUaHon,' 

The  husband^  who  7iad  been  gwUy  of 
several  th^,  withdrew  from  his  home  in 
November^  ]!666,  ti^  ^  knowledge  and 
cofhseni  of  the  wife  for  the  purpose  of  con^ 
teahnent.  He  was  shortly  afterwards  ar^ 
rested,  iried  and  eonmcted^  and  sentenced  to 
a  term  of  imprisonment.  On  his  release, 
m  April,  1867,  he  begged  his  wife  to  return 
to  him.  She  refused  to  do  so  uniU  he  was 
in  a  position  to  support  her,  but  occasionally 
visited  him.  In  June,  1867,  he  was  again 
convicted  of  larceny  and  sentenced  to  two 
years^  imprisonmetnt,  which  terminated  in 
JunOy  1869.  He  wrote  to  her  in  July,  and 
in  the  following  October  he  went  to  her 
parents*  house  wUh  the  view  of  inducing  her 
to  resume  cohahitation  with  him,  but  she 
refused  to  see  him,  and  conveyed  to  him 
through  her  mother  her  determination  not 
to  Uoe  with  him.  He  was  a  third  time  con* 
victed  of  larceny  in  June,  1871,  and  sen* 
tenced  to  seven  years*  penal  servitude:-^ 
Held,  that  lie  had  not  been  guilty  of 
desertion;  the  original  separation  having 
been  with  the  wife*s  consent,  and  he  ha/ving 
been  prevented  from  rejoining  her  either  by 
his  imprisonmmt  or  by  her  refusal  to  re* 
swme  cohabitation. 

The  husband^  who  had  committed  several 
ikefis,  UHU  convicted  of  larceny  and  sentenced 
to  a  term  of  imprisonment.  On  his  release, 
ike  wife  reused  to  rejoin  him : — ^Held,  that 
the  r^usal  of  the  wife  to  resume  cohoMtO' 
Uany  though  morally  justifiahle,  not  being 
fomnded  on  any  matrimonial  misconduct  of 
the  husband,  rendered  the  separation  which 
reeuUed  involuntary  on  his  part. 

Tliifl  was  a  peidtion  by  the  wife  for  dis- 
Bolation  of  marriage  by  reason  of  the 
hnaband's  adultery,  coupled  with  deser- 
tion, without  reasonable  excuse,  for  two 
yean  and  upwards.  The  respondent  did 
not  M)pear.  The  cause  was  heard  before 
the  Court  itself  on  the  26th  of  April.  The 
obarge  of  adultery  was  established,  and 


the  question  of  desertion  was  argued  hr 
Inderwick,  for  the  petitioner,  on  the  24th 
of  May.  The  flEMsts  are  fully  stated  in  the 
judgment. 

Our,  adv.  vuU. 

Sib  Jambs  HAHimK  (on  August  5). — 
The  petitioner  was  married  to  the  respon- 
dent in  March,  1864.  The  respondent 
was  then  in  a  fair  way  of  business  as  a 
dn^>er,  but  he  appears  soon  to  have  got 
into  difficulties  through  betting,  and  he 
committed  several  thefts  to  supply  him- 
self with  money.  His  &ther-in-law,  whom 
he  had  robbed  on  one  or  two  occasions, 
settled  some  of  the  char^  against  him 
by  payment,  but  at  length,  in  November, 
1866,  in  consequence  of  a  fresh  theft,  the 
respondent  left  his  home  to  avoid  arrest. 
Before  leaving  he  confessed  his  guilt  to 
the  petitioner,  and  informed  her  of  the 
necessity  he  was  under  of  concealing  him- 
self. On  the  15th  of  November  he  had 
been  arrested,  and  wrote  to  the  petitioner 
a  penitent  letter  firom  Manchester  Gaol. 
He  was  shortly  afterwards  tried  and  con- 
victed, and  sentenced  to  a  term  of  im- 
prisonment, which  expired  on  the  5th  of 
April,  1867.  While  m  prison  he  wrote 
several  affectionate  letters  to  his  wife,  who 
had  returned  to  reside  with  her  parents 
at  Birkenhead.  Immediately  on  his  re- 
lease he  went  to  Birkenhead,  saw  his  wife, 
and  begged  her  to  return  to  him.  This, 
by  the  advice  of  her  friends,  she  refbsed 
to  do  until  he  was  in  a  position  to  support 
her.  He  thereupon  obtained  employment 
in  Liverpool .  He  continued  to  correspond 
with  the  petitioner,  and  renewed  his  re- 
quest that  she  would  return  to  him.  This, 
however,  she  would  not  consent  to,  but 
she  frequently  visited  him,  and  took  their 
son  to  see  him.  In-June,  1867,  he  was 
again  found  guilty  of  larceny,  and  was 
sentenced  to  two  years*  imprisonment. 
While  in  prison  he  frequenUy  wrote  to 
his  wife,  but  she  did  not  answer  his  letters. 
His  term  g£  imprisonment  expired  on  the 
80th  of  June,  1869.  In  July  he  wrote  to 
her,  giving  an  account  of  his  doings  and 
prospects,  and  reminding  her  of  her  pro- 
mises to  return  to  him  if  he  found  her  a 
home,  and  in  October  he  went  to  Birken- 
head for  the  purpose  of  inducing  her  to 
resume  cohabitation  with  him.   me  how* 
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ever  refixBed  to  have  any  intemew  witii 
him,  and  conveyed  to  him  by  her  mother 
her  determination  not  to  live  with  him* 
In  June,  1871,  he  was  again  convicted  of 
larceny  and  sentenced  to  seven  years' 
penal  servitade.  It  was  proved  tliat  he 
committed  adultery  with  a  prostitute  im- 
mediately before  his  arrest.  In  these 
circumstances  it  was  contended  that  the 
respondent  was  guilty  of  adultery,  coupled 
wi^  desertion,  without  reasonable  excuse, 
for  two  years  and  upwards.  I  have  con- 
sidered the  case  with  a  great  desire  to 
afford  the  petitioner  the  rdief  she  seeks, 
if  I  could  do  so  consistently  with  the 
decisions  by  which  a  judicial  interpreta- 
tion has  been  put  upon  the  term  desertion, 
but  I  have  found  myself  unable  to  do  so. 
It  is  essential  to  the  constitution  of  deser- 
tion that  there  should  be  a  voluntary 
abandonment  by  the  husband  of  the  society 
of  the  wife  against  her  will.  In  the  pre- 
sent case  the  original  withdrawal  of  the 
respondent  from  his  home  was  with  the 
knowledge  and  consent  of  the  petitioner 
for  the  purpose  of  concealment  from  those 
in  search  of  him.  He  never  afterwards 
Voluntarily  absented  himself  from  her, 
but  was  prevented  rejoining  her  either  by 
his  imprisonment  or  by  her  refusal  to 
resume  cohabitation.  That  refusal  was 
certainly  morally  justifiable,  but  aa  it  was 
not  founded  on  any  matrimonial  miscon- 
duct of  the  husband,  the  separation  which 
resulted  cannot  be  regarded  as  voluntary 
on  his  part.  If  he  had  been  living  in 
adultery  with  another  woman,  his  per- 
sistence in  such  a  connection  would  have 
been  the  strongest  evidence  of  an  inten- 
tion to  abandon  his  wife,  but  the  relapses 
of  the  husband  into  a  criminal  course  of 
life  do  not  in  themselves  afford  such 
evidence.  The  case  which  in  its  circum- 
stances most  resembles  the  present  is  that 
of  Latmrmiee  v.  Lawrence  Q.),  where  the 
husband,  havine  accepted  employment 
abroad,  afterwards  led  an  extravagant  life, 
and  was  found  guilty  of  embezzlement. 
The  Court  in  that  case  came  to  the  con- 
clusion from  the  respondent's  conduct, 
and  from  a  letter  which  he  wrote  to  a 
woman  with  whom  he  had  formed  an 

(1)  2  Str.  &  Tr.  575 ;  8.  c  81  Law  J.  Bep.  (n.8.) 


adulterous  connexion,  that"  he  had  the 
intention  never  to  return  to  his  wife. 
In  the  present  case,  the  letters  of  the 
respondent,  and  his  repeated  endeavours 
to  resume  cohabitation  with  his  wife,  lead 
to  the  conclusion  that  he  never  int^ded 
to  desert  her,  but,  on  the  contrary,  always 
desired  to  live  witii  her.  I  am  therefore 
constrained  to  hold  that  the  charge  of 
desertion  has  not  been  established,  and 
the  Court  can  only  mmt,  if  that  be  de* 
sired,  a  decree  of  jumcal  separation. 

Judicial  8epar(KUon  decreed  on  prayer 
ofpeUHaner* 

Attorneys— Virard,  Crowder  &  Co.,  agents  for  W. 
Hunter,  Liyerpool,  for  petitioner. 


M^TBDCONIAI^  ^ 

1873  >      ^^'^^^  ^*   CLARKE  AND 

JunelV.    J  <'^*«'^^- 

Practice — Enforcing  Order  for  Paymeni 
of  Money — Power  to  make  Charging  Order 
—20  ^  21  VtcL  c.  85.  e.  52—1  ^  2  Vict, 
c.  110.  88, 14  and  18. 

The  52nd  eection  of  20  ^  21  Vict,  c  85, 
does  not  empower  the  Oourt  to  enforce  iU 
decrees  or  orders  for  paymeni  of  moneyhy 
making  charging  orders  under  1^2  YicL 
c.  110.  ss.  14  and  18. 

In  this  case,  which  was  a  suit  by  a  hns- 
band  for  dissolution  of  marriage,  on  the 
18th  of  March,  1865,  a  decree  was  made 
dissolving  the  marriage,  and  condemn- 
ing the  co-respondent  in  costs.  The  costs 
were  taxed  at  166Z.  16s.  Id.y  and  an  order 
was  made  that  within  seven  days  from 
the  service  thereof  that  amount,  together 
with  11. 18i9.  Sd.f  the  costs  of  the  (nrder, 
should  be  paid  to  the  petitioner  or  his 
solicitors.  The  order  was  only  served  on 
the  soHciiors  of  the  co-res]pondent,  butr 
the  costs  had  not  been  paid.  The  oo« 
respondent  shortiy  after  tiie  decree  Idft 
England,  and  had  since  resided  abroad. 

Under  the  settiement  made  on  the 
marriage  of  his  parents  he  was  entitled 
to  one-eighth  pajrt  t)f  a  sum  of  8|967L 
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39.  9d,  New  Three  per  Cent.  Annuities, 
standing  in  i«he  name  of  the  trustees 
of  Uie  settlement. 

Inderw{ck(on  May  13),  forthe  petitioner, 
obtained  an  order  nidj  charging  the  co«re« 
spondent's  sharein the abovestock  with  the 
payment  of  the  said  sums  of  1661, 168,  Id, 
and  1^.  18a.  Sd,  This  order  was  served 
on  the  15th  of  May  at  the  Bank  of  Eng- 
land and  on  the  co-respondent's  solici- 
tors. 

No  one  shewing  cause, 

Inderwiek  (on  May  27),  moved  the 
Court  to  msLke  the  order  absolute. — 
The  Court  has  power  to  make  the  order 
under  section  52  of  20  &  21  Vict.  c.  85, 
which  enacts  that  "all  decrees  and  or- 
ders to  be  made  by  the  Court  in  any  suit, 
proceeding  or  petition  instituted  under 
the  authority  of  this  Act,  shall  be  en- 
forced and  put  in  execution  in  the  same 
or  the  like  manner  as  the  judgments, 
orders  and  decrees  of  the  High  Court  of 
Chancery  mav  be  now  enforced  and  put 
in  execution.  It  is  the  practice  of  the 
Court  of  Chancery  to  enforce  its  decrees 
or  orders  for  the  payment  of  money  by 
maJ^ng  orders  charging  with  the  pay- 
ment of  such  money,  stock,  funds,  annui- 
ties or  shares  held  in  his  own  right  by 
a  person,  or  by  any  person  in  trust  for 
him.  This  power  is  given  to  the  Court 
<rf  Chancery  by  section  18  of  1  &  2  Vict. 
c.  110. 

By  the  14th  section  of  that  Act,  when 
a  judgment  debtor  has  any  government 
stock,  &c,y  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person 
in  iarust  for  him,  a  Judge  of  one  of  the 
Superior  Courts  is  empowered  to  make  an 
order  charging  such  stock,  &c.,  with  the 
vajjoeat  of  ti^  amount  of  the  judgment 

The  18th  section  contains  two  provi- 
sions— First,  it  enacts  that  decrees  or 
orders  oi  Courts  of  Equity,  Ac.,  whereby 
any  snm  of  money,  or  any  costs,  charges 
or  expenses  shall  be  payable,  shall  have 
the  effect  of  judgments  in  the  Superior 
Ckmrts  of  Common  Law,  and  the  persons 
to  whom  such  moneys,  &c.,  are  payable, 
shall  be  deemed  judgment  creditors.  This 
^ause,  taken  with  the  13th  section, 
makes  sock  decrees  or  orders  operate  as 

NlW  SB3UB8,  42.~^PbOB.  AlfD  M, 


a  charge  upon  lands.  Secondly,  it  enacts 
that  "all  powers  hereby  given  to  the 
Judges  of  the  Superior  Courts  of  Com- 
mon Law,  with  respect  to  the  matters 
depending  in  the  same  Courts,  shall  and 
may  be  exercised  by  Courts  of  Equity 
witiii  respect  to  matters  therein  depend- 
ing .  .  .  and  all  remedies  hereby 
given  to  judgment  creditors  are  in  like 
manner  given  to  persons  to  whom  any 
moneys  or  costs,  charges  or  expenses,  are 
by  such  orders,  ^.,  respectively  directed 
to  be  paid."  It  is  under  the  latter  part 
of  section  18  that  Courts  of  Equity  make 
charging  orders.  He  cited  Stcunl^  v. 
Bond  (1),  and  Beaton  on  Decrees^  964, 
955. 

[Sib  J.  Haknen  referred  to  Miles  v.  Pree* 
land  (2),  where  Lord  Cottenham  held 
that  he  had  no  power  to  make  an  order 
charging  stock  with  the  amount  of  a 
jud^ent  debt.] 

The  Court  of  Chancery  cannot  make 
a  charging  order  to  enforce  payment  of  a 
sum  recovered  by  a  iudgment  in  a  Court 
of  Common  Law.  A  Judge  of  one  of  the 
Common  Law  Courts  has  only  power  to 
make  a  charging  order  in  such  a  case, 
but  the  Court  of  Chancery  can  make 
charging  orders  to  enforce  its  own 
decrees.  He  also  cited  Ex  parte  Holden 
(3)  ;  Oriepin  v.  Ounumo  (4) ;  Pratt  v.  BnU 
(5)  ;  Hastings  v.  Brown  (6). 

Cur,  ade.  wit. 

Sib  James  Hanken  (on  June  17). — On 
the  18th  of  March,  1865,  a  decree  was 
made  by  Lord  Penzance  condemning  the 
co-respondent  in  the  costs  of  the  petition, 
which  were  thereby  directed  to  be  taxed. 
On  the  22nd  of  June,  1867,  the  costs  were 
taxed  at  1661, 168,  Id,  On  the  25th  of 
April,  1873,  an  order  was  made  by  the 
Court  directing  the  co-respondent  to  pay 
the  said  sum  to  the  petitioner  or  his 

(1)  7  Beav.  306 ;  s.  c.  8  Beav.  60. 

(2)  4  Myl.  &  Cr.  431. 

(3)  13  Com.  B.  Rep.  N.S.  G41 ;  s.  c.  81  Law  J, 
Rep.  (N.8.)C.P.  111. 

(4)  38  Law  J.  Rep.  (n.s.)  Prob.  &  M.  28. 

(6)  4  Giff.  117 ;  s.  c.  32  Law  J.  Rep.  (x.s.) 
Chanc.  21 ;  and  s.  c.  on  Appeal,  ibid.  144. 

(6)  4  Do  Gex,  F.  &  J.,  319;  8.  c  81  Law  J. 
Rep.  (n.s.)  Chanc.  646. 
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solioitors  within  a  time  limited  by  the 
order.  This  has  not  been  complied  with. 
The  co-respondent  was  beneficially  in- 
terested to  the  extent  of  one-eighth  in  the 
sum  of  8,9671  Zs.  9d.  New  3  per  Cent. 
Annuities,  now  standing  in  the  books  of 
the  Bank  of  England  in  the  name  of  the 
Eev.  H.  Benwell,  H.  Hill,  and  A.  Hill 
Application  was  made  to  me  on  the  18th 
of  May  for  an  order,  nnder  14  2  Vict. 
0.  110,  to  charge  the  share  of  the  co- 
respondent in  the  said  snm,  or  so  much 
thereof  as  might  be  necessary,  with  the 
payment  of  the  said  costs.  I  made  an 
order  nisi,  against  which  no  cause  was 
shewn,  but  I  thought  it  necessary  to  con- 
sider whether  the  order  should  be  made 
absolute,  as  the  question  whether  or  not 
the  Court  has  the  power  to  make  charging 
orders  under  the  14  2  Vict.  c.  110, 
appeared  to  me  to  be  doubtfuL  The 
jurisdiction  of  the  Court  in  this  matter 
depends  on  the  construction  to  be  put  on 
the  62nd  section  of  20  &  21  Vict.  c.  85, 
which  enacts  that ''  all  decrees  and  orders 
to  be  made  by  the  Court  in  any  suit, 
proceeding  or  petition  to  be  in^tuted 
under  the  authority  of  the  Act,  shall  be 
enforced  and  put  in  execution  in  the  same 
or  the  like  manner  as  the  judgments,  orders 
and  decrees  of  the  High  Court  of  Chan- 
cery may  be  now  emoroed  and  put  in 
execution."  It  becomes  necessary  in  the 
first  place  to  consider  in  what  manner  the 
orders  of  the  Court  of  Chancery  could  be 
enforced  and  put  in  execution.  By  the 
14th  section  of  1  &  2  Vict.  c.  110,  power 
is  given  to  a  "  Judge  of  one  of  the  Supe- 
rior Courts,  on  the  application  of  any 
judgment  creditor,  to  order  that  stocK 
standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  shall  stand 
charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  re- 
covered." ;It  was  held  in  the  case  of  Miles 
y.  Preslcmd  (2),  that  a  Judge  of  the  Court 
of  Chancery  had  not  power  under  the 
14th  section  to  make  a  charging  order  for 
the  amount  of  a  judgment  signed  against 
the  defendant  in  the  Court  of  Exchequer. 
I  think  that  the  observation  of  Mr.  Inder- 
wick  on  this  case  is  well  founded,  that  it 
decided  no  more  than  that  a  Judge  of  the 
Court  of  Chancery  has  not  the  power  of 


a  Judge  of  one  of  the  Superior  Courts  of 
Westminster  to  make  orders  in  respect  of 
judgments  obtained  in  other  Couiis,  but 
that  it  leaves  unaffected  the  power  of  a 
Judge  of  the  Court  of  Chancery  to  make 
charging  orders  in  respect  of  judgments 
or  decrees  of  the  Court  of  Chancery. 
This  depends  on  the  18th  section  of  the 
1  &  2  Vict.  c.  110.  By  that  section  it  is 
enacted  that  all  decrees  and  orders  of  the 
Courts  of  Equity  shall  have  the  effect  of 
judgments  in  the  Superior  Courts  of 
Common  Law,  and  "sdl  powers  hereby 
given  to  the  Judges  of  the  Superior 
Courts  of  Common  Law  with  respect  to 
matters  depending  in  the  same,  shall  and 
may  be  exercised  by  Courts  of  Equity 
wim  respect  to  matters  therein  depend- 
ing  And  all  remedies  hereby  given 

to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  moneys  or 
costs,  charges  or  expenses  are  by  such 
orders  or  rules  respectively  directed  to  be 
paid."  Under  this  provision  the  Courts 
of  Equity  have  frequently  made  charging 
orders  in  respect  of  their  own  decrees ; 
see  Stanley  v.  Bond  (1),  and  Weaihy  v. 
Wes^y  (7).  In  the  case  of  Cluidwich  v. 
Holt  (8)  it  was  held  by  the  Lords  Justices 
that  where  a  party  had  merely  obtained 
an  ord^r  for  payment  of  what  should  be 
found  due  to  hun  upon  an  account  to  be 
tskken,  he  was  not  entitled  to  a  charging 
order  under  section  18,  but  no  doubt  was 
expressed  that  if  it  had  been  an  absolute 
order  for  the  payment  of  money,  it  would 
have  been  within  the  power  of  the  Court 
of  Chancery  to  make  the  charging  order. 
Assuming,  therefore,  that  a  Court  of 
Equity  could  make  a  charging  order 
under  section  18  in  respect  of  its  own 
decrees,  can  this  Court  do  so  ?  This  seems 
to  turn  on  the  question,  whether  the 
making  of  a  charging  order  is  a  power  for 
the  enforcement  of  the  order  to  pay  costs. 
The  case  of  FraU  v.  Bull  (5)  has  been 
treated  as  an  authority  on  the  point.  It 
was  there  held  by  Vice-Chancellor  Stuart, 
and  on  appeal  by  the  Lord  Chancellor, 
Lord  Westbury,  that  an  order  of  the  Court 
of  Probate  directing  the  payment  of  a 
sum  of  money  does  not,  by  being  jregis* 

(7)  5  Be  G«x  &  S.  516. 

(8)  26  Law  J.  Bep.  (ms.)  Chanc  76. 
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iered  with  the  senior  Master  of  the  Gonrt 
of  Common  Pleas,  constitute  a  valid 
charge  on  land. 

Tb^t  case  arose  upon  the  25th  section 
of  the  Conrt  of  Prohate  Act,  1857,  which 
enacts  that  **  the  Conrt  of  Prohate  shall 
have  the  Uke  powers,  jurisdiction  and 
authority  ....  genewdly  for  enforcing 
all  orders,  decrees  and  judgments  made 
or  given  by  the  Court  under  this  Act,  and 
otherwise  in  relation  to  the  matters  to  be 
enquired  into  and  done  by  or  under  the 
orders  of  the  Court  under  this  Act^  as 
are  by  law  vested  in  the  High  Court  of 
Chancery  for  such  purpose  in  relation  to 
any  snit  or  matter  depending  in  such 
Court."  It  will  be  seen  that  the  language 
of  this  section  is  much  more  general  and 
comprehensive  than  that  of  the  52nd 
section  of  20  &  21  Vict.  c.  85. 

The  case  turned  on  the  construction, 
not  of  the  18th,  but  of  the  13th  section  of 
1  A  2  Vict.  c.  110.  By  that  section  it  is 
enacted  that  a  judgment  shall  operate  as  a 
charge  npon  all  lands,  &c.,  of  the  judg- 
ment debtor,  and  the  judgment  creditor 
shall  have  such  and  the  same  remedies  in 
a  Court  of  Equitv  against  the  heredi- 
taments so  chargea  by  virtue  of  this  Act, 
as  he  would  be  entitled  to  in  case  the 
person  against  whom '  judgment  shall 
have  been  entered  had  power  to  charge 
the  same  hereditaments,  and  had  by 
covenant  agreed  to  chai^ge  the  same  with 
the  amount  of  the  judgment.  Vice-Chan- 
cellor  Stnart  pointed  out  the  distinction 
between  the  effect  of  the  judgment  and 
the  power  of  enforcing  it.  "  That 
statute,"  he  says,  '*  in  plain  language 
gives  to  the  Court  of  Probate  only  au- 
thority to  enforce  its  own  orders  in  the 
same  manner  as  the  orders  of  this  Court 
can  be  enforced  by  writs  of  execution  or 
in  such  other  lawhil  manner  as  will  not 
be  inconsistent  with  the  practice  of  this 
Court.  But  the  power  of  enforcing  an 
order  is  one  thing,  and  the  force  and 
effect  of  an  order  are  another,  and  if  I  am 
asked  to  construe  the  clause  which  relates 
to  the  power  of  enforcing  the  orders  of 
the  Probate  Court,  as  meaning  that  its 
orders  shall  have  the  same  force  and 
effect  as  judgments  of  a  Superior  Court 
of  Law,  and  decrees  and  orders  of 
this  Court,  I  must  say  that  X  find  no 


language  or  authority  to  enable  me  to  do 
so."  And  Lord  Westbury  says — "  This 
enactment  (1  &  2  Vict.  c.  110)  gives  to 
the  creditor,  in  respect  of  his  judgment, 
the  character  and  right  of  an  mcum- 
brancer  by  contract  on  any  interest  which 
the  debtor  may  have  in  real  estate.  The 
object  of  the  enactment  was  to  enable  the 
judgment  creditor  to  attach  and  realise  by 
a  suit  in  equity  such  estates  and  interests 
of  his  debtor  as  could  not  be  extended 
under  a  writ  of  elegit.  It  gives  a  new 
right  to  the  ju^ment  creditor  to  be  pro- 
secuted by  a  new  suit  in  a  Court  of 
Equity,  but  the  charge  and  the  right  of 
suit  to  enforce  it  cannot  be  called  with 
any  propriety  of  language  part  of  the 
powers  of  the  Court  by  which  the  judg- 
ment or  decree  was  made  for  enforcing 
such  decree  or  judgment.  If  it  be  so 
called,  then  a  suit  in  equity  to  have  the 
benefit  of  a  charge  created  by  a  judgment 
of  the  Court  of  Queen's  Bencn  becomes 
part  of  the  process,  jurisdiction  and  au- 
thority of  the  last-mentioned  Court.  Nor 
can  the  new  suit  that  may  be  brought  on 
the  decree  be  denominated  part  of  the 
power,  jurisdiction  or  authority  of  the 
Court  of  Equity  for  enforcing  that  decree, 
which  words  are  the  appropriate  language 
for  denoting  the  means  which  the  Comii 
has  of  giving  effect  to  its  decree,  namely, 
process  of  execution  of  various  kinds." 

These  passages  relate  to  the  1 3th  section, 
which  does  not  require  the  Court,  to 
whose  judgment  the  effect  of  a  charge 
on  land  is  attributed,  to  do  anything  more 
than  give  its  judgment  in  order  to  obtain 
the  effect,  whereas  by  the  14th  and  18th 
sections  it  is  necessary  that  the  Court  of 
Chancery  shall  make  a  charging  order 
before  its  judgment  can  operate  as  a 
charge  on  stock.  But  this  distinction 
does  not  appear  to  me  to  warrant  the 
inference  that  it  was  intended  by  the 
25th  section  of  the  Court  of  Probate  Act, 
1857,  that  orders  of  the  Court  of  Probate 
should  be  capable  of  being  made  a  charge 
on  stock,  while  they  are  incapable  of 
being  a  charge  on  land,  and  it  is  clear  that 
the  reasoning  of  Lord  "Westbury  leads 
to  the  conclusion  that  the  25th  section 
of  the  Probate  Act  (and  a  fortiori  the 
52nd  section  of  the  20  A  21  Vict.  c.  85), 
was  not  intended  to  transfer  to  the  Court 


Digitized  by 


Google 


76 


PROBATE  AND  MATRIMONIAL: 


[KS. 


of  Probate  the  powers  of  the  Court  of 
Clianoery  which  are  ancillary  to  the 
enforcement  of  its  decrees,  but  only  those 
powers  which  are  necessary  for  the  direct 
enforcement  of  them.  This  is  made,  if 
possible,  plainer  by  the  concluding  pas- 
sage of  the  judgment  of  Lord  Westbury — 
**  I  am  of  opinion,  for  the  reasons  alr^dy 
stated,  that  the  charge  and  right  of  suit 
in  equity  given  by  that  statute  (1  &  2 
^Vict.  0.  110)  to  the  persons  who  obtain 
decrees  of  the  High  Court  of  Chancery 
cannot  in  any  sense  be  treated  as  part '  of 
the  powers,  jurisdiction  and  authority* 
of  the  Court  of  Chancery  for  enforcing  its 
decrees.  And  that  these  words  in  the 
26th  section  of  the  Court  of  Probate  Act 
denote  only  the  ordinary  powers  of  en- 
forcing  decrees  by  writs  of  execution  and 
proceedings  in  contempt."  The  observa- 
tions of  Lord  Penzance  in  Orispin  v.  Ow- 
nano  (4)  shew  that  he  considered  the 
decision  in  Pratt  v.  BuU  (5)  a  binding 
authority  on  him,  and  to  preclude  him 
from  msSdng  a  charging  order  under  the 
25th  section  of  the  Court  of  Probate  Act. 
Additional  force  is  given  to  this  submission 
to  the  authority  of  PraU  v.  BuU  (5),  by 
the  &ct  that  Lord  Penzance  was  clearly 
disposed  but  for  that  case  to  give  a  larger 
operation  to  the  25th  section  of  the  Court 
of  Probate  Act.  "  I  should  have  thought,** 
he  says,  "that  when  the  legislature  de- 
clared its  intention  that  the  Court  of  Pro- 
bate should  have  the  like  powers  and 
authority  as  the  Courts  of  Equity  for  the 
enforcing  of  its  decrees  and  orders,  it  de- 
signed to  include  therein  the  power  of 
making  orders  which  should  be  of  the 
like  efficacy,  attended  with  the  same  in- 
cidents, and  followed  by  the  same 
legal  results  as  those  of  the  Courts 
whose  power  and  authority  formed  the 
standanl  to  which  it  was  to  be  as- 
similated, and  this  design  I  should  have 
thought  might  have  been  well  conveyed 
in  the  very  general  language  employed  in 
the  25th  section  of  the  statute,  notwith- 
standing that,  by  a  very  close  adherence 
to  the  precise  terms  employed,  it  was 
quite  possible  to  infer  a  distinction  be- 
tween the  power  of  the  Court  in  making 
an  order  and  the  legal  consequences  of 
that  order  when  made.  These  views, 
however,  must  now  be  taken  to  be  incor- 


rect, the  matter  having  received  judicial 
consideration  and  decision  in  the  Court  of 
Chancery.  The  case  of  PraM  v.  Bull  (5) 
is  a  direct  authority,  as  it  seems  to 
me,  on  the  point.'*  I  have  been  fiimished 
by  Mr.  Cooper  with  a  note  of  a  case, 
Hyde  v.  Hyde,  heard  in  July,  1863,  be- 
fore Sir  0.  Cresswell, ,  in  which  that 
learned  Judge  distinctly  held  that  he  had 
not  authorify  under  the  52nd  section  of 
the  Divorce  Court  Act  to  make  a  charg-» 
ing  order.  His  judgment  seems  to  me  to 
have  proceeded  on  the  assumption  that 
Courts  of  Equity  have  not  power  to 
make  charging  orders  upon  their  own  de- 
crees, in  which  case  it  would,  of  course, 
follow  that  the  Courts  of  Probate  and 
Divorce  have  not.  I  have  already  stated 
that  this  assumption  appears  to  me  un- 
founded, the  case  of  Hyde  v.  Hyde^ 
iiierefore  does  not  add  to  the  weight  of 
authority  upon  the  point.  Mr.  Cooper 
has  also  referred  me  to  the  case  of  Be 
OonneU  (10),  in  which  the  effect  of  similar 
words  to  those  of  the  52nd  section  of  the 
Divorce  Court  Act  was  considered.  By 
the  95th  section  of  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848,  it  is  en- 
acted, that  *'all  orders  of  the  Master 
under  that  Act  shall  be  enforced  in  the 
same  manner,  and  by  the  same  or  any 
such  process  as  orders  of  the  Court  made 
in  any  suit  pending  therein  against  any 
party  thereto.'*  An  order  had  been  made 
on  a  contributory,  whereby  he  became 
liable  to  pay  5,250Z.  to  the  official  mana- 
ger. The  contributory  had  shares  in  an 
insurance  company.  An  application  was 
made  to  Crompton,  J.,  for  a  ohargin^ 
order  upon  these  shares,  which  he  reused 
to  make,  on  the  ground  that  the  applica- 
tion ought  to  have  been  made  to  a  Court 
of  Equity.  Stuart,  V.C,  made  the  order. 
It  is  to  be  observed,  however,  that  the 
proceedings  under  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848,  are  to  be 
taken  before  the  Court  of  Chancery.  The 
Master  is  the  officer  of  the  Court  to  whom 
the  matter  of  winding  up  the  company  is 
to  be  referred  (section  14),  and  he  is,  in 
the  first  instance,  to  make  certain  orders, 
but  subject  to  appeal  to  the  Lord  Chan- 
cellor, <Sbc.  The  effect  of  the  Act  is  that  the 
jurisdiction  of  the  Court  of  Chancery  in 
(10)  25  Law  J.  Bep.  (n.s.)  Chaac  6i9. 
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winding-up  is  to  be  exercised,  as  to  cer- 
tain matters,  bj  the  Master,  subject  to 
the  control  of  the  Court.  He  acts  as  the 
officer  of  the  Court.  The  question,  there- 
fore, in  Be  OofineU  (10),  was  whether  an 
order  made  in  a  matter  within  the  juris- 
diction of  the  Court  of  Chancery  by  its 
own  officer  was  to  be  deemed  an  order  in 
respect  of  which  the  Court  was  entitled 
to  exercise  the  charging  powers  belonging 
to  it  in  rei^pect  of  its  ordinary  decrees. 
The  Court  did  not  derive  its  powers 
through  the  95th  section,  but  directly 
firom  1  &  2  Yict.  c.  110,  and  the  95th 
section  only  assisted  the  argument  that 
the  Court  of  Chancery  was  entitled  to  ex- 
ercise the  charging  power  in  respect  of 
orders  under  the  Winding  Up  Act  as 
well  as  orders  in  ordinary  suits.  The 
language  of  the  95th  section,  therefore, 
though  similar  to  that  of  the  52nd  section 
of  the  Divorce  Court  Act,  has  reference 
to  such  a  widely  different  matter  that  it 
cannot  serve  as  a  safe  guide  to  the  mean- 
ing of  the  legislature  in  the  later  statute, 
and  in  no  case  could  the  earlier  decision  of 
gtaart,  V.C,  in  Be  Oonmll  (10),  weaken 
the  authority  of  the  opinion  of  the .  same 
Judge  on  a  later  occasion,  confirmed  by 
tiie  Lord  Chanc^or.  I  am,  therefore,  of 
opinion  that  I  am  bound  1^  the  decisions 
merred  to  to  hold  that  I  have  not  the 
power  to  make  a  charging  order,  and  the 
order  mai  already  obtained  must  be  dis- 
charged. 

Solicitors— Mesfirs.  Prior  &  Co.,  for  petitioner. 


Pbobatb. 

1873. 

June  10< 


lltt 


the  goods  of   dame    mabt 

LOUISA  HALLIWSLL  PIQOTT. 


Adtmnistration — Covenant  by  Husband 
not  to  claim  Orant  to  Wife*8  Estate — Be^ 
fusdl  of  Husband  to  renounce — Practice, 

Husbaaid  and  wife  agreed  to  live  sepa* 
rate  and  apart,  the  husband  covenanting^ 
among  other  things,  to  permit,  in  the  event  of 
the  wife  fredecea»ing  him,  administration  of 
her  goods  and  chcUtels  to  pass  to  those  who 


would  be  entitled  toUifhe  had  died^  leaving 
her  surviving  him.  The  wife  died,  and  the 
husband  refused  to  renounce.  The  Oowrt 
declined  to  make  a  grant  to  the  guardian 
of  the  children  of  the  deceased  for  their  use 
and  benefit  until  th^  husband  had  been  first 
cited. 

The  deceased.  Dame  Mary  Louisa  Hal- 
liwell  Pigott,  died  on  the  11th  of  April, 
1878,  leaving  surviving  her  Sir  Charles 
Bobert  Pigott,  her  husli^d,  and  two  sons, 
minors.  For  many  years  prior  to  her 
decease  she  had  lived  separate  and  apart 
from  her  husband,  who,  by  an  indenture 
dated  the  7th  of  April,  1863,  covenanted 
to  pay  to  her  for  her  maintenance  and  sup- 
port the  yearly  sum  of  100?.,  to  permit 
administration  of  her  goods  and  chattels, 
rights  and  credits,  to  pass  to  the  person 
or  persons  who  would  have  been  entitled 
thereto  if  he  had  predeceased  her,  and  to 
permit  her  said  estate  and  efiects  to  be 
distributed  amongst  the  persons  and  in 
the  manner  amongst  whom  and  in  which 
the  same,  by  the  statutes  for  the  distribu- 
tion of  the  estates  of  intestates,  would 
have  been  distributed  if  he,  the  said  Sir 
Charles  Eobert  Pigott,  had  been  dead, 
leaving  the  said  Dame  Mary  Louisa  Hal- 
liwell  Pigott  him  surviving.  Sir  Charles 
Pigott  had  been  applied  to,  but  refused  to 
renounce  his  right  to  the  grant.  The 
children  had  lived  with  and  been  sup- 
ported by  their  maternal  grandmother 
Mrs.  Mary  Murray  Waugh,  since  1860^ 
and  they  had  elected  her  as  their  guar- 
dian for  the  purpose  of  obtaining  letters 
of  administitition  of  the  personal  estate 
and  efiects  of  their  deceased  mother  for 
their  use  and  benefit. 

E.  0,  Willis  moved  the  Court  accord- 
ingly to  decree  administration  to  Mrs. 
Waugh. 

Sm  James  Hannen. — The  husband  is 
entitled  to  the  grant.  You  must  there- 
fore cite  him  to  appear  and  shew  cause 
why  the  grant  should  not  go  as  you  de- 
sire. He  will  thereby  have  the  oppor- 
tunity of  being  heard.  It  is  true  that  Sir 
Charles  Pigott  has  entered  into  a  cove- 
nant not  to  oppose  such  a  grant  as  is  now 
asked  for,  and  if  he  break  his  covenant 
he  will  be  liable  to  be  sued  upon  it,  and 
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have  damages  awarded  against  him ;  but 
I  cannot  hold  that  his  covenant  to  permit 
such  a  grant  to  be  taken  justifies  me  in 
mssing  him  over  without  being  heard. 
He  must  therefore  be  cited. 

Attorney— J.  T.  Luscombe. 


9.  J 


HOLDITCH  AND  CLIFTON 
V,  CAETEE. 


Pbobatb. 

1873. 

July  29. 

Testamentary  Suit  —  Compromise  — 
Agreed  Costs-^Taxatton, 

In  a  testamentary  suit  a  compromise  was 
effected  by  counsel^  one  of  ths  terms  of  the 
arroffigement  being  that  the  plaintiffs  should 
pay  to  the  defendants  attorney  a  certain 
sum  far  his  "  agreed  costs"  The  plaintiffs 
paid  to  him  the  sum  specified:  —  Held, 
there  being  nothing  to  shew  that  he  had  a^ted 
improperly  in  respect  of  the  compromise,  or 
other  special  circumsta/nce  i/n  the  case,  thai 
his  bill  of  costs  was  not  Uahle  to  taxation. 

This  was  a  suit  instituted  by  the  plain- 
tiffs to  establish  the  validity  of  the  will 
of  Miss  Margaret  Ann  Carter,  which  was 
contested  by  the  defendant,  the  mother 
of  the  testatrix.  The  cause  came  on 
for  trial  on  the  7th  of  March,  when  a 
compromise  was  effected  by  counsel  on 
the  following  terms,  and  the  opposition, 
to  the  will  withdrawn. — 

<'  Plaintiffs  to  pay  the  defendant,  Eli- 
zabeth Carter,  the  sum  of  4,550^.,  and  to 
secure  to  her  an  annuity  of  3002.  a  year 
for  her  life,  to  be  charged  upon  the  Fine- 
ham  estate.  To  pay  to  her  attorney,  Mr. 
Dodd,  7001,  for  his  agreed  costs.  Also  to 
pay  to  Messrs.  Longley  and  Gibbon,  on 
the  authoriiy  of  the  defendant,  Elizabeth 
Carter,  750Z.  on  behalf  of  their  clients,  in 
full  satisfaction  of  their  claims  and  costs. 
The  above-mentioned  sums,  amounting 
to  6,000i.,  to  be  paid  within  one  month  of 
probate.  The  annuity  to  commence  from 
the  1st  of  January,  1873." 

The  defendant,  who  had  left  the  matter 
in  the  hands  of  her  counsel,  was  dissatis- 
fied with  the  terms  of  the  compromise,  and 


with  the  view  of  upsetting  it,  took  out  a 
summons  to  obtain  an  order  for  a  diaoge 
of  solicitors,  and  for  deHveiy  to  her  of  the 
papers  in  Mr.  Dodd's  hands,  and  his  bill 
of  costs.  An  order  to  that  effect  was 
made.  Mr.  Dodd  delivered  his  bill  of 
costs,  but  objected  to  its  taxation,  on  the 
ground  that  it  had  been  paid. 

TT.  0,  Harrison,  for  the  defendant, 
now  moved  the  Court  to  order  the  bill  to 
be  taxed. — The  bargain  involved  in  ilie 
compromise  was  between  the  parties  in 
the  suit,  and  not  with  Mr.  Dodd.  The 
plaintiffs  were  bound  to  pay  a  certain  smn 
for  the  defendant's  costs,  but  there  was 
no  bargain  that  they  should  pay  it  to  her 
attorney.  The  reLi^tion  of  dient  and 
attorney  still  subsisted  between  the  de- 
fendant and  Mr.  Dodd ;  and  great  mis- 
chief would  result  i£^  in  cases  of  arrange- 
ment, the  attorney  were  allowed  to  stipu- 
late for  his  own  benefit.  The  terms  of  the 
compromise  were  arranged  in  Court  bj 
counsel,  but  the  defendant  had  no  know- 
ledge  of  them. 

Pritchard,  for  Mr.  Dodd,  was  not  called 
upon. 

Sib  James  Hannen. — I  entirely  agree 
with  Mr.  Harrison  that  this  cannot  be 
regarded  as  an  agreement  by  the  attor- 
ney with  the  opposite  parties  for  his  own 
benefit ;  but  it  is  precisely  because  it  is 
an  agreement  between  the  parties  that 
Mrs.  Carter  is  not  entitled,  upon  the 
materials  before  the  Court,  to  have  this 
bill  subjected  to  taxation.  It  was  an 
agreement  in  law  between  her  and  her 
opponents  in  the  suit,  wherein  she  stipu- 
lated that  her  opponents  should  pay  her 
attorney  the  sum  of  700Z.  for  his  *'  agreed 
costs''  of  litigation.  It  is  precisely  the 
same  as  if  she  had  received  with  one 
hand  7002.  from  her  opponents  and  had 
handed  it  over  with  Uie  other  to  her 
attorney;  and  that  brings  it,  therefore, 
within  the  ordinary  rule  that  an  attor- 
ney's bill,  which  has  been  paid,  is  not 
liable  to  be  taxed,  unless  there  be  special 
circumstances  brought  to  the  attention 
of  the  Court.  I  have  asked  Mr.  Harrison 
if  he  could  bring  forward  anything  on 
which  he  could  fairly  rely  as  special  <Hr- 
cumstances  calling  for  the  taxati<m  of 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  1872  to  MICHAELMAS  1873. 


79 


this  bill,  bal  he  has  mentioned  none.  It 
may  very  well  be  that  if  the  bill  were 
looked  at  now,  700^.  might  appear  to  bo 
mi^er  more  than  it  woidd  oome  to ;  but 
an  ag^reement  of  this  kind  is  not  to  be 
set  aside  unless  there  is  reason  to  sup- 
pose that  some  serious  wrong  has  been 
done  by  it.  In  saying  that  it  must  be 
regarded  as  an  agreement  between  Mrs. 
Cfurier  and  her  opponents  in  the  litiga- 
tion, I  do  not,  of  course,  disregard  the 
&ot  i^at  it  is  an  i^preement  in  whioh  Mr. 
Dodd  had  a  oonsiderable  hand ;  and  if  it 
ha4  been  shewn  that  Mr.  Dodd  had  taken 
advantage  of  his  position  to  advise  his 
client  to  come  to  an  arrangement  by 
whiob  he  had  largely  benefited  to  her 
detriment,  or  that  he  had  instructed 
counsel  to  come  to  such  an  arrangement, 
I  lAonld  feel  myself  at  liberty  to  re-open 
the  matter.  But  in  the  absence  of  any 
snoh  circumstance,  and  in  view  of  the 
ISaust  that  the  terms  of  such  arrangement 
were  agreed  to  by  counsel,  the  appHcation 
xaxmi  h^  refused  with  costs. 


Attonifiys — ^Keighley  &  Gething,  for  Mrs.  Cartac; 
G.  R.  Dodd,  Jan.,  for  plaintiff. 


PfiOBATS. 

1878. 
June  24. 


}" 


the  goods  of  m'cabe. 


Will  — Bevocatton — Eraswre — SnhstiiU' 
Han  of  Legatee — Gonditional  Bevocatton, 

Where  a  teatator  obliterates  the  name  of 
«  legatee  and  subsUtwtes  that  of  another^ 
inimding  to  revoke  the  former  bequest  by 
ntbstiMuig  ihe  name  of  the  second  legatee^ 
hui  the  second  bequest  eawnot  take  effect  for 
want  of  compUame  with  the  Wills  Act^ 
ihe  wiU  may  bepronounced  for  in  its  ori" 
ffkial  staie^  if  that  is  asceriavndble  by  any 
means  of  legal  proof. 

A  mU  eoniadned  a  bequest  to  ^*  my  sister^ 
Lowisa  OaXsworihy^^*  the  words,  ^^  sister 
JjomsOy**  being  written  on  an  erasure,  and 
thewrUing  obliterated  being  illegible.  In 
the  aheence  of  evidence  when  the  oMeration 
was  madOf  the  Court  being  of  opinion  vpon 


extrinsic  evidence,  that  the  word  serased  were 
"  niece  Edith,^^  and  that  ihe  testatrix  only 
intended  to  revoke  the  original  bequest  con^ 
ditionally  on  her  sister  taking  it,  granted 
probate  vdth  tlie  words,  ^^  niece  Mdith,'* 
restored. 

Esther  Jeremy  M*Cabe  died  on  the  3rd 
of  March,  1873,  leaving  a  will  dated 
August  27th,  1863,  of  which  she  appointed 
R.  J.  M'Cabe  sole  executor. 

After  her  death  the  will  was  found  by 
her  sister,  Mrs.  Laming,  in  an  envelope, 
the  seal  of  which  had  been  broken,  in  the 
drawer  of  a  davenport,  the  property  of 
the  deceased,  which  had  for  some  years 
been  in  the  house  of  Mrs.  Laming  for  safe 
custody.  After  certain  legacies  the  will 
contained  the  following  clause — 

"  After  payment  of  all  the  above  cited 
legacies,  I  will  and  bequeath  to  my  sister 
Caroline  Jeremy  Luro,  half  of  the  sum  of 
money  remaining,  and  to  my  sister  Louisa 
Galsworthy,  the  remaining  half  of  the 
same  sum." 

The  words,  "  sister  Louisa,"  were  writ- 
ten on  an  erasure  and  were  not  attested. 

Other  words  and  a  part  of  a  word  were 
written  on  erasures  and  were  not  attested| 
but  no  (mestion  arose  as  to  these. 

F.  O.  Netherclifb  and  Charles  Chabot 
deposed  that  with  a  magnifying  glass  they 
could  see  that  the  words,  *' niece  Edith," 
were  the  words  first  written  in  the  will 
where  the  words, ''  sister  Louisa,"  now  ap« 
peared.  Wm.  Galsworthy  deposed  that  he 
was  the  husband  of  Louisa  Jeremy  Ckds-' 
worthy,  a  sister  of  the  deceased,  and  that 
Edith  Galsworthy  was  his  daughter  and  a 
niece  of  the  testatrix.  They  were  the  only 
relatives  of  the  testatrix  named  Gals* 
worthy.  That  at  the  date  of  the  will 
Mrs.  Galsworthy  was  seriously  ill  and 
was  not  expected  to  recover,  and  that 
this  fact  was  known  to  the  deceased. 
That  he  believed  the  testatrix  thought 
that  any  bequest  of  a  share  of  her  pro- 
perty to  Mrs.  GWsworthy  would  be  in- 
operative, and  that  she  therefore  deter- 
mined to  give  such  share  to  her  niece 
Edith.  At  the  end  of  1864,  Mrs.  Gals- 
worthy, recovered  and  the  testatrix  in  1865 
came  on  a  visit  to  her.  That  he  had  no 
doubt  that  in  consequence  of  her  recovery 
the   testatrix    attempted   to  erase   the 
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words,  "  nieoe  Edith,"  in  order  to  sabsti- 
tute  the  name  of  her  sister.  Mrs.  Gals- 
worthy died  in  October,  1866;  but  the 
testatrix  was  at  that  time,  and  thencefor- 
ward until  her  death,  incompetent  to  re- 
alter  her  will  or  make  a  fresh  one.  The 
attesting  witnesses  were  unable  to  say 
whether  the  alterations  in  the  will  were 
made  before  or  after  its  execution. 

Dr.  Deane  (Dr.  Tristram  with  him),  on 
June  10th,  on  behalf  of  the  executor, 
moved  the  Court  to  decree  that  probate 
of  the  will  should  be  granted  without  in- 
cluding in  it  the  words  or  parts  of  words 
written  on  erasures.  He  cited  Oooper  v. 
BockeU  (1). 

Dr.  Spinks  (Inderwick  with  him),  on 
behalf  of  Edith  Oalsworthy,  asked  that 
probate  should  be  granted  with  the  words, 
"  niece  Edith,"  restored. 

Our,  adv.  vult 

Sir  James  Hannen  (on  June  24). — 
By  the  will  of  the  testatrix  as  found  at 
her  death,  half  the  residue  of  her  money 
was  left  to  her  sister,  Louisa  Oalsworthy. 
The  words,  "  sister  Louisa,"  were  written 
on  an  erasure,  and  as  the  attesting 
witnesses  could  giye  no  explanation  of 
the  alteration,  these  woros  must  be 
rejected.  But  it  is  alleged  that  the 
words  erased  were  "  niece  Edith."  It 
is  stated  by  Messrs.  Ghabot  and  Nether- 
clifb,  that  tiiey  can  with  the  assistance  of 
a  magnifying  glass  read  these  words  be* 
neath  those  which  are  substituted.  I 
have  myself  carefully  examined  the  will 
with  the  aid  of  a  powerful  glass,  and  I 
am  unable  to  discover  what  these  gen- 
tlemen say  they  see.  J£  this  were  a  case 
of  simple  obliteration,  I  should  not  be  able 
to  act  on  the  evidence  of  these  experts, 
for  the  Statute  of  Wills  gives  effect  to 
obliterations,  except  so  fisu:  as  the  original 
words  shall  be  '*  apparent,"  and  this  has 
been  decided  to  mean  *' apparent  on  an 
inspection  of  the  instrument,"  not  "  ap- 
parent by  extrinsic  evidence  " — Towrdey 
V.  Watson  (2).  But  as  this  is  a  case 
not  merely  of  obliteration,  but  of  substi- 
tution, I  am  at  liberty  to  enquire  whether 
the  t^tatrix  did  not  intend  only  to  re- 

(1)  4  Moore  P.C.  419. 

(2)  3  Curt,  761, 


voke  the  original  bequest  on  the  sup- 
position that  she  effectually  substituted 
another.  This  is  established  by  the  cases 
of  Brooker.  Keni  (3),  In  ihe  Goods  of  Ha^ 
rw  (4),  In  the  Goods  of  Parr  (5).  In 
tiie  last  named  case,  Sir  G.  Gresswell 
expressed  a  doubt,  whether  the  dociarine 
of  dependent  relative  revocation  could 
be  applied  in  cases  where  not  merely 
an  appointment  of  a  fresh  executor  was 
attempted,  but  a  new  legatee  was  sub- 
stituted. But  the  judgment  of  Sir  Wil- 
liam Grant,  in  the  case  of  Ex  parte  Lord 
Bchester  (6),  shews  that  the  doctrine  is 
equally  applicable  where  the  later  in- 
valid will  or  bequest  is  in  &vour  of  a 
differ^it  person  to  the  one  named  in  the 
earlier.  The  designation  of  a  fireah  le- 
gatee is  no  doubt  an  important  circum- 
stance to  be  considered  in  determining 
the  question  of  fact  whether  the  destruc- 
tion or  obliteration  was  intended  to  be 
dependent  on  the  efficacy  of  the  substi- 
tuted disposition,  but  where  that  &ctis 
clear,  the  nature  or  extent  of  the  con- 
templated alteitttioDS  is  immaterial.  This 
is  well  illustrated  by  the  circumstances 
of  the  present  case.  If  the  words  written 
on  the  erasure  be  rejected,  the  bequest  in 
the  will  will  run  thus,  "  to  my 
G^sworthy."  This  makes  it  dear  that 
the  bequest  was  to  some  connexion  of 
the  deceased  of  the  name  of  Gkdsworthy ; 
her  only  relatives  of  that  name  were  her 
sister,  her  sister's  husband,  and  her  sister's 
daughter.  The  facts  stated  in  the  affi- 
davit of  Mr.  G^sworthy  make  it  in  the 
highest  dcCTee  probable  that  the  bequest 
was  not  originally  made  to  the  deceased's 
sister  because  she  was  then  dangerously 
ill  and  expected  i»  die.  In  this  state  of 
things  it  was  natural  that  the  bequest 
shorud  be  made  to  one  of  her  &mily,  as 
it  is  clear  it  was,  but  it  cannot  be  sup- 
posed that  the  testatrix  intended  to  re- 
voke a  bequest  made  under  such  circum- 
stances, absolutely  and  without  reference 
to  her  desire  to  substitute  the  name  of 
her  sister,  who  had  been  restored  to 
health.     I  cannot  doubt  that  she  would 

(3)  3  Moore  P.C.  834. 

(4)  1  Sw.  &  Tr.  536 ;  s.  c  29  Law  J.  Rep.  (n.s.) 
Prob.  &  M.  72. 

(6)  29  Law  J.  Rep.  (h.8.)  Prob.  &  M.  70. 
(6)  7  Vea.  372, 
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not  have  obliterated  the  name  of  tihat 
member  of  her  family  of  the  name  of 
Galsworthy,  which  originally  stood  in  the 
will,  if  she  had  not  belieyed  that  she 
could  validly  substitute  the  name  of  her 
sister,  and  if  this  be  so,  the  doctrine  of 
dependent  relative  revocation  is  applic- 
able, and  I  am  at  liberfy  to  have  reconrse 
to  any  means  of  le^  proof  to  establish 
wliat  the  obliterated  words  were.  In  this 
enquiry  I  accept  the  evidence  of  the  ex- 
peHa  to  this  extent,  namely,  that  that 
which  is  visible  of  the  remains  of  the 
letters  which  are  obliterated  is  consistent 
with  the  theory  that  the  words  were 
"  niece  Edith,"  and  inconsistent  with  the 
theory  that  they  were  "  brother-in-law," 
or  any  other  words  which  can  be  reason- 


ably suggested  to  fill  up  the  blank  between 
"my"  and  " (lals worthy,"  and  taking 
this  in  combination  with  the  other  evi- 
dence as  a  whole,  I  come  to  the  conclu- 
sion that  the  words  obliterated  were 
"niece  Edith,"  and  I  direct  probate  with 
these  words  restored.  The  other  words 
written  on  erasures  not  being  accounted 
for  must  be  rejected. 


Solicitort} — ^Messrs.  Lofty  &  Potter,  for  executors  ; 
Mr.  J.  Galsworthy,  for  the  guardian  of  E. 
Galsworthy. 


Kiw  Sbubs,  42.— l*aoB.  Aio)  M. 


M 


Digitized  by 


Google 


82 


INDEX 

TO  THE   SUBJECTS  OF  CASES  Df 
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AcauiESCBMCB.    See  EstoppeL 

ADunasmtATioir— to  husband^s  estate  qfter  decree 
of  judicial  eeparation  against  w{fe :  grofU  dmmed 
by  next  of  kin\ — ^A  B,  who  had  obtained  a  decree 
of  jndiaal  separation  ag^nst  his  wife  on  the 
ground  of  cmelty,  died  intestate,  leaving  him 
sorriying  his  widow  and  two  daughters.  The 
Court  reftised  to  grant  administration  of  his 
personal  estate  to  the  eldest  daughter  until  the 
widow  was  first  cited.    In  the  goods  ofVder^  18 

to  httsband  ofvAfe  entitled  to  a  lefacv,  sub- 
sequently convicted  o/fdony] — ^The  wife  became 
entitled  to  a  legacy  of  100^.  in  1827.  In  1833 
she  was  conyicted  of  felony  and  transported  to 
Van  Diemen*s  Land  for  seven  years.  In  1843 
she  received  a  certificate  of  freedom,  and  was  not 
heard  of  afterwards.  The  legacy,  which  was 
the  only  property  to  which  she  was  entitled,  be- 
came payable  in  1870.  The  Court  required 
notice  to  be  served  on  the  Queen's  Proctor  before 
granting  administration  of  her  personal  estate 
and  effects  to  her  husband.  In  the  goods  of 
Stevens,  2Z 


^—  suit  for  revooaUon :  interest  acquired 
deceasecPs  death^-^To  entitle  a  person  to  inter- 
vene in  a  suit  for  revocation  of  letters  of  ad- 
ministration it  is  not  necessary  that  he  should 
have  had  an  interest  at  the  time  of  the  deaUi  of 
the  deceased ;  an  interest  acquired  subsequently 
by  purchase  of  part  of  the  estates  from  the 
administrator  is  sufficient.  •Lindsay  v.  Lindsay, 
82 

— —  covenant  by  husband  not  to   ciatm  grant 
to    wif^s  estate]— Kmiband   and  wife  agreed 


to  Uve  separate  and  apart,  the  husband  cove- 
nanting, among  other  things,  to  permit,  in 
the  event  of  the  wife  predeceasing  him,  admi- 
nistration of  her  goods  and  chattels  to  pass  to 
those  who  would  be  entitled  to  it  if  he  had  died, 
leaving  her  surviving  him.  The  wife  died,  and 
the  husband  refused  to  renounce.  The  Court 
declined  to  make  a  grant  to  the  guardian- of  the 
children  of  the  deceased  for  their  use  and  benefit 
until  the  husband  had  been  first  dted.  In  the 
goods  of  Pigott,  77 

genmvl  grant  to  receiver  appointed  by  Court 

of  VhaneeryX — A  died  intestate.  It  was  alleged 
tiiat  his  widow  had  possessed  herself  of  part  of 
his  estate,  Uiough  she  had  not  taken  out  ad- 
ministration, and  a  bill  in  Chancery  was  in  con- 
sequence filed  against  her  by  persons  having 
cl^ms  upon  the  estate  of  the  deeeased.  The 
Court  of  Chancery  appointed  a  receiver,  with 
authority  to  colled;,  get  in,  and  receive  the  es- 
tate, and  to  applyto  the  Court  of  Probate  for 
administratton.  The  receiver  dted  the  widow 
and  all  ^e  next  of  kin  and  persons  entitled  in 
distribution,  and  upon  their  non-appearance  to 
the  dtation,  the  Court  made  a  general  grant 
of  administcation  to  him.  In  the  goods  rf 
Mayer,  67 

—  with  wiU  annexed  .''substituted  trusteesV-^The 
effect  of  the  order  made  by  a  Court  of  JBqiiity 
under  the  Trustee  Act,  1860,  substituting  new 
trustees  for  those  named  in  the  will,  is  to  trans- 
fer to  the  new  trostoes  all  the  rights  and  powers 
of  the  old  ones.  The  Court,  therefore,  granted 
administration  (with  will  annexed)  to  the  snb- 
stituted  trustees  without  requiring  tue  ezecntioii 
of  a  deed  of  conveyanoe  to  them  by  tlie  old 
trustees.    In  the  goods  qf  Woo^aU,  ^ 
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^— 43Taat  of  under  20  &  21  Viet,  c  77.  0.  78. 
SeeFkobata. 

ALOfOMT  FMHiuom  LiTB — to  vAf^  chofffed  with 
mdmUgnf^  havmg  an  alUmanee  under  deed  of 
e^para^on] — ^The  wife,  the  respondent  in  a  suit, 
piomoted  by  the  husband  for  dissolution  of 
marziage  on  the  ground  of  her  adaltery,  prayed 
for  an  allotment  of  alimony  prndente  lUe.  She 
was  in  the  receipt,  under  a  deed  of  separation, 
of  an  allowance  of  40/.  a  year,  and  had  made 
no  effort  to  have  it  increased,  notwithstanding 
that  after  the  ezecntion  of  the  deed  the  husbana 
came  into  the  possession  of  very  considerable 
ptQipextj,  The  Court,  nnder  these  circum- 
stances, refbsed  to  allot  alimony  pendente  lite, 
P&weU  T.  P^noeU,  44 

— —  See  Permanent  Alimony. 

Ceaboiho  Obsool,  See  Order  for  Payment  of  Costs. 

CoxPBOMiBi.    See  Taxation  of  Costs. 

CoOTO  o/uneueceetful  opposUion  to  witt  on  ground 
of  ineapaeiiy] — ^The  costs  of  the  unsuccessful 
opposition  to  a  will  on  the  ground  of  incapacity 
will  be  allowed  out  of  the  estate,  if  the  testa- 
tor^s  conduct  has  been  such  as  naturally  to  lead 
to  the  belief  that  he  was  of  unsound  mind 
when  the  will  was  made.    Davie  v.  Gregory^  8$ 

«— >  of  eseeutore  unevceee^fuUy  opposing  wiU\ — 
Testator  was  of  eccentric  habits,  but  had  always 
managed  his  own  afBurs.  The  executors  pro- 
pounded his  will,  but  failed  to  support  it,  the 
eyidence  shewing  that  at  the  time  it  was  executed 
he  was  not  of  sound  mind.  The  Court,  being  of 
opinion  that  the  executors  had  acted  in  the 
bona  fide  belief  of  testatoi's  capacity,  and  that 
they  could  haye  had  no  knowledge  of  his  true 
life  and  character  until  it  was  disclosed  on  the 
trial,  allowed  their  costs  out  of  the  estate. 
Bougkton  y.  Knight,  41 

■■  picas  ofundwe  if^flttence  and  fraud :  uneuc* 
cestui  opposition  to  will:  costs  out  of  estate}— 
An  executor  haying  propounded  a  will,  and  the 
next-of-kin  haying  opposed  it  on  the  ground  of 
undue  influence  and  fraud,  and  failed  in  thei^ 
opposition,  the  Court  being  of  opinion  that  the 
circumstances  of  the  case  wairanted  the  pleas, 
allowed  the  next-of-kin,  notwithstanding  their 
failure  in  the  suit,  costs  out  of  the  estate. 
Orton  Y.  Stnith,  6(y 

»—  "^nfe's  costs.    See  Judicial  Separation. 

*—.  See  Staying  Proceedings.  Taxation  of  Costs. 

CttUELTT — threats  and  ahusive  language  and  Ul' 
treatment  of  w^s  chUd  in  her  presence] — A  hus- 
band constantly  abused  and  swore  at  his  wife, 
and  refused  to  proyide  delicacies  ordered  by  her 
doetor.  He  also  used  threats  towards  her,  and 
oa  several  Qccasiops  wantonly  beat  her  <^d  in 


her  presence :  —Held,  that  such  conduct  did  not 
constitute  legal  cruelty,  it  not  appearing  that 
the  wife  had  suffered  in  health  in  consequence 
of  it,  or  been  apprehensiye  for  her  {personal 
safety.  Birch  y.  Sirch^  23 
Semble,  the  wanton  ill-treatment  of  a  child  in  the 
mother's  presence  and  for  the  purpose  of  giving 
her  pain,  would,  if  carried  to  such  an  extent 
as  to  affect  the  mother's  health,  constitute  legal 
cruelty.    Ibid. 

'DBaxanoV'^hudfand  auUtg  of  repeated  thefts  and 
imprisoned :  refusiuqf  wife  to  resume  cohabita- 
tion]— The  husband,  who  had  been  guilty  of 
seyeral  thefts,  withdrew  from  his  home  in  No- 
yember,  1866,  with  the  knowledge  and  consent 
of  the  wife  for  the  purpose  of  concealment.  He 
was  shortly  afterwards  arrested,  tried  and  con- 
yicted,  and  sentenced  to  a  term  of  imprison- 
ment. On  his  release  in  April,  1867,  he  begged 
his  wife  to  return  to  him.  She  refused  to  do  so 
until  he  was  in  a  position  to  support  her,  but 
ocsasionally  yisited  him.  In  June,  1867,  he 
was  again  convicted  of  larceny  and  sentenced 
to  two  years'  imroisonment,  which  terminated 
in  June,  1869.  He  wrote  to  her  in  July,  and  in 
the  following  October  he  went  to  her  parents' 
house  with  the  yiew  of  inducing  her  to  resume 
cohabitation  with  him,  but  she  refused  to  see 
him,  and  conveyed  to  him  through  her  mother 
her  determination  not  to  live  with  him.  He 
was  a  third  time  convicted  of  larceny  in  June, 
187 If  and  sentenced  to  seven  yeanf  penal  ser- 
vitude iSeld,  that  he  had  not  been  guilty  of 
desertion ;  the  original  separation  having  been 
with  the  wife's  consent,  and  he  having  been 
prevented  from  rejoining  her  dther  by  his  hn- 
prisonment  or  by  her  refusal  to  resume  cohabita- 
tion.    Townsend  v.  Townsend,  71 

DivoBCB— «tft7  for  declaration  of  nvUity:  impo^ 
ieney:  delay:  evidence]  —  Although  delay  is 
no  bar  to  a  proceeding  for  declaration  of  nullity 
where  impotency  is  clearly  proved,  the  judg- 
ment on  such  a  proceeding  will  be  considerably 
influenced  by  delay  where  the  evidence  is  not 
absolutely  dear.    Mansfield  v.  Cuno  (H.L.),  66 

In  1868  the  marriage  took  place.  In  1868  the 
wife  became  aware,  accoraing  to  her  own  evi- 
dence, of  the  husband's  impotency,  but  she  con- 
tinued cohabitation  until  1870,  when  a  deed  of 
separation  was  executed.  In  1871 1  she  be- 
came aware  of  her  remedy,  and  she  instituted 
a  suit  for  dedaration  of  nullity.  The  medical 
evidence  was  not  conclusive.  Her  own  evidence 
and  that  of  >  the  husband  were  conflicting : — 
Held,  that,  looking  at  the  eyidence  and  consi- 
dering the  delay,  she  had  failed  to  make  out  the 
charge  of  im|)otency.  As  she  had  separate  pro- 
perty, the  smt  was  dismissed  with  costs.    Ibid. 

EsTOPFHL — acquiescence:  citation  by  executor  of 
later  will  to  bring  in  probate]— An  executor  of  a 
will  entered  a  caveat  to  a  will  of  a  later  date, 
but  withdrew  the  caveat  before  it  was  warned, 
apd  allowed  letters  of  ^^ministration,  with  the 
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earlier  will  annexed,  to  be  granted  to  one  of  the 
residuary  legatees  named  therein  : — Held,  that 
he  was  not  estopped  by  the  withdrawal  of  the 
caveat  under  the  circumstances  from  caUinjn;  in 
the  letters  of  administration  (with  the  earlier 
will  annexed)  and  propounding  the  alleged  later 
will.     Goddard  v.  Sn^h,  14 

Eyidencb — of  declarations  by  testator.  See  Will 
— {Keen  v.  Keen). 

ExBCUTOBS— Costs  of.    Soo  Costs. 

Judicial  Sbpabatioh — suii  by  wife  for:  prior  sepa- 
ration by  deed:  wtfe^scosts] — Husband  and  wife 
agreed  to  live  separate  and  apart,  and  a  deed 
was  executed  by  which  the  husband  covenanted 
to  allow  the  wife  60^.  a  year  for  her  maintenance. 
A  year  afterwards  the  wife  filed  a  petition  for 
judicial  separation  on  the  ground  of  cruelty,  but 
failed  to  support  the  charge,  and  the  petition 
was  dismissed.  The  Court,  being  of  opinion  that 
the  wife's  attorney  had  acted  in  the  belief  of 
the  genuineness  of  her  case,  allowed  the  wife's 
costs  up  to  the  amount  for  which  security  had 
been  given.    Flower  v.  Flower,  46 

—  on  ground  of  hmband^s  crudtyl — Semhle, 
that  the  adultery  of  the  wife  is  not  a  bar  to  a 
suit  by  her  for  judicial  separation  on  the  ground 
of  cruelty.     Grossi  v.  Grom,  69 

New  Trial — testamentary  suit :  conviction  of  wit- 
ness for  perjury] — The  plaintiff  in  a  testamentary 
suit  was  examined  as  a  witness  in  his  own  behalf 
and  obtained  the  verdict  of  the  jury.  He  was 
subsequentlv  convicted  of  peijury  in  the  evi- 
dence which  he  save  on  the  trial,  and  was 
sentenced  to  twelve  months'  imprisonment. 
The  witnesses  on  whose  evidence  he  was  con- 
victed of  the  pequry  were  also  called  as  wit- 
nesses in  the  suit  on  behalf  of  the  defendant. 
The  Court  under  these  circumstances  refused 
to  grant  a  new  trial  of  the  cause.  Davies  v. 
BrsokneU,  39 

Nttllttt  of  Habbiaob.    See  Divorce. 

Obdbb  fob  Payment  of  Monbt — enforcing  by 
charging  order] — ^The  62nd  section  of  20  &  21 
Vict,  c  86,  does  not  empower  the  Court  to  en- 
force its  decrees  or  orders  for  payment  of  money 
by  making  charging  orders  under  1  &  2  Vict, 
c.  110.  ss.  14  &  18.     Clarke  v.  Clarke,  72 

Pbbkanbnt  Alimokt — allowance  for  children]"^ 
The  wife  had  an  income  firom  property  settled 
on  her  by  the  husband  of  196/.  a  year.  The 
husband  had  an  income  of  367/.  a  year.  There 
were  three  children  of  the  marriage  who  were 
in  the  custody  of  the  wife.  The  Court,  in 
allotting  permanent  alimony,  ordered  that  in 
addition  to  the  196/.  a  year  which  the  wife  en- 
joyed under  the  settlement,  the  husband  should 
allow  her  30/.  a  year  each  for  the  maintenance 
of  the  children.    Todd  v.  Todd,  62 


Pbacticb— See  New  Trial.    Order  tcx  Biysient 
of  Money.    Staying  Proceedings. 

Probate — Scotch  disposition  and  settiement  having 
testamentary  effect] — Testator  was  by  onpn  a 
Scotchman,  but  for  the  greater  portion  of  his  life 
and  at  his  death  was  domiciled  in  England. 
By  a  Scotch  disposition  and  settlement,  dated 
January,  1861,  dvfy  execnted,  and  having  a 
testamentary  effect  by  the  law  of  Scotland,  he 
conveyed  to  trustees  upon  certain  trusts,  his 
whole  heritable  and  moveable  estate  then,  be- 
longing or  which  should  belong  to  him  at  the 
time  of  his  death,  reserving  to  himself  power  to 
alter  the  same  in  whole  or  in  part,  and  to 
revoke,  cancel  and  annul  the  same  as  he  Blight 
think  proper.  He  executed  a  will  on  the  Sth'of 
October,  1866,  by  which  he  disposed  of  all  his 
real  and  personal  estate,  whether  in  En^and  or 
Scotland,  and  appointed  his  son  executor.  The 
will  was  ineffectual  as  a  conveyance  of  the 
Scotch  heritage,  and  it  did  not.  revoke  the  rae- 
vious  trust  disposition  in  the  Scotch  form.  The 
Court,  under  these  circumstances,  granted  pro- 
bate of  both  instruments,  as  together  oontaining 
the  will  of  the  deceased.  In  the  goods  of  Don* 
aldeon,  19 

— —  testator  domiciled  abroad:  wOl  proved  m 
court  of  domicii  in  common  form:  probate 
binding  on  English  court] — Where  probate  of  the 
will  of  a  testator  who  dies  domiciled  abroad  has 
been  granted  by  a  competent  Court  of  the 
domicu,  the  validity  of  the  will  cannot  be  dis- 
puted in  this  Court,  although  it  was  proved 
abroad  in  common  form  only.  MUler  y.  James, 
21 

The  executor  propounded  a  will  alle^ng  *that  the 
deceased  died  domiciled  in  Jersey,  and  that 
probate  had  been  granted  by  a  competent  Court 
of  Jersey.  The  next-of-kin  pleaded,  1,  undue 
execution;  2,  incapacity;  3,  undue  inflnenoe. 
The  Court  ordered  the  2nd  and  8rd  pleas  to  be 
struck  out,  on  the  ground  that  it  was  bound  by 
the  foreign  probate.   Ibid. 

.—  executor  resident  out  of  the  United 
Kingdom:  special  circumstances] — ^The  Court 
cannot  refuse  probate  to  an  executor  on  account 
of  the  badness  of  his  character  only.  But 
when  he  is  resident  out  of  the  United  Kingdom 
at  the  time  of  the  testator's  death,  and  he  is  un- 
fitted to  act  by  reason  of  his  position  or  bad 
character,  the  Court  may  refuse  him  the  ap- 
pointment, and  make  a  grant  of  administration 
under  20  &  21  Vict.  c.  77.  s.  73,  to  some  other 
person,  with  such  limitations  as  it  may  think 
fit    In  the  goods  of  Samson,  69 


I  and  Odo  eodicHs  in  possession  of  eaeeomtor 
in  England :  other  codicUs  in  India] — Teetator 
left  a  will  and  six  codicils.  The  wul  and  first 
two  codicils  were  in  the  possession  of  the  executor 
in  England.  The  other  codicils  were  in  India, 
and  probate  of  them  had  been  granted  by  the 
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Oourt  ftt  Galentte,  but  no  exemplifleation  or 
Mithentic  copies  of  them  had  been  sent  to  this 
eoontry.  It  being  for  the  benefit  of  the  estate 
that  the  ezeentor  in  England  should  be  at  once 
qualified  to  act,  the  Court  decreed  to  him  pro- 
brobate  of  the  will  and  two  codicils  in  his  pos* 
session,  resenring  power  to  him  to  pxoye  the 
other  codicils  when  they  reached  England,  and 
he  filing  an  undertaking  to  do  so.  In  the  goods 
rfSobarU,eZ 

■  of  two  wUls  appointmg  differmt  ftreoniort]— 
A  testator  made  two  wills.  Bj  the  first,  which 
diflposed  of  all  his  proper^,  he  a^inted  his 
Wilis  eoEeentriz.  By  the  second,  which  disposed 
of  pari  of  his  property,  and  did  not  revoke  the 
llrstk  he  appointed  S.  his  executor : — Hetd^  that 
the  widow  was  entitled  to  probate  of  both 
instruments,  leave  being  reserved  to  8.  to  come 
in  and  prove.    In  the  goods  qf  Andrew,  88 

■■  '■'  in  case  of  an  erasure  and  substitution  of 
legatee.    See  Bevocation. 

*«.  of  a  deed  of  settlement.    See  Beyocation. 

^— «  of  a  codicil  made  in  Spain.    See  Bevocation. 

SeeEBtoppel    WilL 

BiwiiTU'ilow  OF  CoNJxroAL  Bights — ^Behearing. 
^  See  Staying  Proceedings. 

BxyocATiOK— ^  codicil:  incorporation  qf  settk' 
ment  in  probate  by  coneenf] — ^Testator  executed 
a  will  on  8th  September,  1866,  and  on  2l8t 
Februaiy,  1871>  added  a  codicil  thereto.  The 
will  was  subsequently  destroyed  by  his  wife,  by 
his  direction,  but  not  in  his  presence.  On  29th 
September,  1872,  he  executed  the  following 
codicil — **  I  desire  to  cancel  the  will  that  I 
made  in  1866,  and  that  the  will  that  I  made 
on  the  17th  October,  1856,  with  the  codicil 
dated  the  2l8t  February,  1871»  shall  stand  as 
my  last  will  and  testament."  The  document 
wnich  he  executed  on  17th  October,  1866,  was 
a  marriage  settlement  and  not  a  will : — HM, 
that  the  will  of  8th  September,  1866,  was 
soflleiently  identified  by  uie  reference  in  the 
second  codicil,  that  its  revocation  was  not  de- 
pendent on  the  yalidity  as  a  testamentaiy  paper 
of  the  settlement,  and  that  the  will  was,  tnere- 
fore,  absolutely  reyoked.  In  the  goods  of 
Gentry,  49 

The  Court,  by  consent  of  parties,  allowed  the 
setUement  of  17th  October,  1856,  to  be  in- 
cluded in  the  probate  granted  of  the  codicils. 
Ibid. 

— —  total,  partial  or  conOngent:  dependent  re» 
UUmo  revocatum^ — Testatrix,  in  1866,  duly 
executed  a  will,  in  which  she  appointed  A  and 
B  executors,  and  named  A  one  of  the  resi- 
duary legatees^  Some  years  afterwards  she 
detennined  to  exclude  A  fieom  the  will,  and  in 


1872  she  dictated  to  C,  usinff  the  will  as  a  copy, 
what  was  iqiparently  intended  to  be  a  formal 
testamentary  paper.  She  then  tore  off  and 
burnt  the  upper  portion  of  the  will,  leaying  the 
residuaiy  clause  and  the  attestation  and  the 
signatures  of  herself  and  attesting  witnesses, 
and  haying  drawn  her  pen  through  A's  name  in 
the  clause,  she  put  away  the  papers,  viz.,  the 
portion  of  the  wiU  which  she  had  preserved  and 
the  paper  which  was  written^from  her  dictation, 
saying  that  she  would  '*  leaye  them  there  with 
her  signature  as  her  will,"  and  that  *<  she  would 
consult  her  solicitor  to  see  that  what  she  had 
done  was  cozrect."  She  saw  her  solicitor  some 
months  aftenrards,  but  did  not  mention  to  him 
Uie  subject  of  her  yiniXi-^Hdd,  that  testatrix 
did  not  intend  to  cancel  her  will  in  toto  ;  that 
she  intended  the  cancellation  of  the  portion  of 
it  which  she  destroyed  to  be  dependent  on  the 
yalidity  of  the  new  disposition,  and  that  as  it 
fedled  there  had  been  no  cancellation.  Probate 
was  therefore  decreed  of  the  portion  of  the  will 
which  was  preserved,  with  A's  name  restored, 
together  with  the  draft  of  the  part  of  the  will 
which  waei  destroyed.    Da$toer  y.  Orabb,  53 

mmm^^further  codicil  containing  no  reference  to 
previous  codicils,  but  cofrfimUng  will :  probate 
of  all  the  p(^ier8] — Testator,  who  was  by  birth 
a  British  siuject,  but  domiciled  in  Spain  at 
his  death,  duly  executed  a  will  in  England.  He 
subsequently  executed  in  Spain  several  codicils 
which  were  yalid  by  the  law  of  Spain,  and  he 
lastly  executed  in  England  a  Airther  codicil. 
This  paper  contained  no  mention  of  the  Spanish 
codicils,  or  the  property  with  which  they  dealt, 
and  it  concludea  Uius— '*  I  confirm  the  disposi- 
tions contained  in  my  will,  in  whatever  does  not 
clash  or  interfere  with  the  contents  of  this  codi- 
cil, which  is  to  be  considered  as  my  last  and 

1  deliberate  will  "'.—iiSiM,  that  the  Spanish  codi- 
cils were  not  revoked,  and  that  they  were  en- 
titled to  probate  with  the  English  documents, 
as  together  constituting  the  complete  testamen- 
tary disposition  of  the  deceased.  In  the  goods 
of  Ik  La  Saussage,  47 

—  erasure  and  substitution  <f  legatee:  eon- 
ditional  revocation] — ^Where  a  testator  oblite- 
rates the  name  of  a  legatee  and  substitutes 
that  of  another,  intending  to  revoke  the  fermer 
legacy  by  substituting  the  name  of  the  second 
legatee,  but  the  second  bequest  cannot  take 
effect  for  want  of  compliance  with  the  Wills 
Act,  the  will  may  be  pronounced  for  in  its  ori- 
ginal state,  if  that  is  ascertainable  by  any  means 
of  legal  pzoot    In  the  goods  of  ilf  6abe,  79 

—  evidence  of.    See  Will. 

Sbttuuibmt — alteration  qf  by  ertinguiskina  the 
interest  of  a  child]-^MUx  a  decree  of  dissolution 
of  marriage,  the  parties  concurred  in  asking  for 
an  order  under  22  &  23  Vict.  c.  61.  s.  6,  idiich 
would  extinguish  the  interest  of  an  infiint^  the 
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in  lies  thmof  tbat  »  nm  of  money 
Bhonld  be  invMted  in  endi  a  manner  as  vonld 
gi?e  the  child  an  interest  probably  eqoal  to  that 
taken  vader  the  settlement.  The  Oonrt  reAued 
to  make  the  oider.    Orup  t.  Crup,!,^ 

Stitino  Vbocsbdtkqs^— costs :  rehearinff\^A  de- 
cree was  made  in  a  suit  for  restitution  of  conjugal 
rights  promoted  by  the  hnsband.  No  notice  of 
the  hearing  having  been  served  on  the  wife,  the 
decree  was  reversed,  and  a  rehearing  ordered. 
Subsequently  an  oider  was  made  on  the  peti- 
tioner for  the  payment  of  the  respondent's  taxed 
costs  amounting  to  14/.  9s.  The  petitioner  failed 
to  comply  with  this  order,  and  a  writ  of  fi,  fa. 
was  issued,  but  without  efiect,  against  his  goods. 
In  obedience  to  a  f^irther  order  he  gave  security 
for  the  payment  of  65/.,  the  estimated  costs  <» 
the  respondent  on  l^e  re-hearing.  The  Court 
ordered  a  stay  of  proceedings  until  the  peti- 
tioner had  complied  with  the  order  for  the 
payment  of  the  respondent's  taxed  costs,  but 
declined  to  include  in  the  taxation  the  costs  of 
the  writ  of  fi,  fa,  issued  for  therecoveiy  thereol 
Keane  v.  KeaM,  12 

Taxation  of  CoBTB—iestamentarp  suit:  compro' 
mise] — ^In  a  testamentary  suit  a  compromise  was 
efiected  by  counsel,  one  of  the  terms  of  the 
arrangement  being  that  plaintiffs  should  pay 
to  defendant's  attorney  a  certain  sum  for  his 
"  agreed  costs."  Plaintiff  paid  to  him  the  sum 
specified : — Hetdf  there  being  nothing  to  shew 
that  he  had  acted  improperly  in  respect  of  the 
compromise,  or  other  special  circumstance  in 
the  case,  that  his  bill  of  costs  was  not  liable  to 
taxation.    Holditoh  v.  Carter,  78 

Will — mistake  in  residuary  clause :  words  iniro* 
duced  not  in  instructions:  oodicH]  —  Testator 
intended  to  divide  the  residue  of  his  personal 
estate  among  his  sons.  The  intention  was  ex- 
pressed in  the  memorandum  of  instructions  for 
the  will,  which  dealt  with  realty  as  well  as 
personalty,  by  the  words — "and  the  residue 
equally  among  all  the  sons."  In  drawing 
the  will,  the  words,  "  and  personal,"  ,  which 
should  have  followed  the  woid  **  real "  in  the 
residuary  clause,  were  omitted  by  mistake,  and 
the  clause  in  consequence  purported  to  dispose 
only  of  the  residue  of  realty.  There  was  no 
residue  of  realty,  either  at  the  date  of  the 
execution  of  the  will  or  at  the  death  of  testator, 
but  there  was  residue  of  personalty  of  consider- 
able value : — Held,  assuming  parol  evidence  to 
be  admissible  to  shew  the  mistake,  that  it  was 
not  in  the  power  of  the  Court  to  correct  it  by 
inserting  the  omitted  words  in  the  clause,  or 
otherwise  to  give  effect  to  the  intention  of  the 
testator  by  expunging  from  the  clause  the  woid 
**  real ;"  and  the  will  was  pronounced  for  in  its 
existing  form.    Barter  v,  Hartcr,  I 

Semble,  if  the  eiror  in  the  will  had  been  of  a  kind 
whidi  the  Court  could  have  rectified,  the  Court 


would  not  have  been  pnclnded  ftom  doing  so  by 
the  ezeonticm  of  a  oooieil,  which,  after  making 
certain  alterations  in  tha  will,  **in  all  other 
xespects"  confirmed  it.   Ibid. 

/ 

—.— .  «are0tt<*oi» ;  aekncwUdgment  of  rignahtre: 
kncwUdas  qfcontaUs] — ^Ine  attasting  witnesses 
to  a  wul,  which  purported  to  be  exaeotad  by 
mark,  were  asked»  in  the  deceased's  presence^ 
to  sign  the  wilL  A  mark  was  on  the  will  when 
they  signed,  but  there  was  no  evidence  that  it 
was  made  by  the  deceased,  or  that  he  knew  tha 
contents  of  the  will,  nor  did  he  refer  to  it. 
The  Coort  pnmounced  against  the  will  on  tha 
ground  that  the  evidence  fuled  to  shew  an 
acknowledgment  of  tha  deoaased's  signatore  or 
that  he  knew  and  approved  of  its  coBtanta. 
MorriU  v.  Douglas,  10 

— ^  attestation  and  subscription]— ^o  paitiealar 
form  of  subscription  is  required  by  1  Vict,  c 
26.  s.  9.  A  mark  will  do,  though  the  witness 
may  be  able  to  write;  but  whatever  fonn  the 
subscription  may  assume,  it  must  be  made  amimo 
tesiamu.    In  tke  goods  of  Envon,  58 

A  and  B  attended  to  witness  the  execution  of  bis 
will  by  C.  Testator  and  B  ogned  hj  mack. 
A  then  wrote  testator^s  name  against  his  mark, 
and  also  the  name  of  B  against  his  mark,  to- 
gether with  the  word  ''witness":  —  Hdd,  an 
insufSdeut  subscription  by  A,  the  writing  being 
intended  bv  him  as  an  identification  of  the 
mariui  oi  i  and  C,  and  not  as  evidence  of  his 
own  attestation.   Ibid. 

■  words  written  on  erasure:  rq^ublicaiion  bu 
codicil :  declarations  of  testator  btfore  exeeuOonl 
— The  name  of  J.  S.,  one  of  the  axaootoia  ap- 
pointed by  the  will,  was  written  on  an  exasore. 
There  was  no  evidence  to  shew  at  whsX  time  , 
the  alteration  was  made  in  the  will,  but  there 
was  evidence  of  a  declaration  by  testator  before 
the  execution  of  the  codicil  to  the  will,  that  ha 
had  appointed  J.  S.  one  of  his  executors : — Held, 
that  the  declaration  sufftciently  shewed  the 
alteration  had  been  made  in  the  will  before  the 
execution  of  the  codicil,  and  that  the  codicil, 
being  a  republication  of  the  will,  confirmed  it 
in  its  altered  state.    In  the  goods  of  ^ies^  17 

''''^subsequent  will  reffokina  <tll  former  wills  and 
codieUs :  revival  by  codicil  rtferring  to  first  will 
iy  rfa^f]— Testator  executed  a  will  on  tiie  llUi 
of  May,  1866,  in  which  he  appointed  his  son 
sole  executor  and  residuary  legatee,  and  on  the 
12th  of  May,  1871,  he  added  a  codicil  thereta 
On  the  7th  of  November,  1871«  he  executed 
another  will  which  in  terms  revoked  all  other 
wills  and  codicils.  On  the  19th  December,  1872, 
he  executed  a  codicil,  which  began — **  This  is 
a  codicil  to  the  will  of  B.  Reynolds,  dated  May, 
1866,"  and  it  concluded—"  I  confirm  the  ap- 
pointment of  my  son  as  residuary  legatee  and 
executor  of  my  will  and  codicil.  Signed  and 
dadaied  to  be  acodicU  to  tha  wiU  of  9.  BeynoldS| 
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dated  May,  ISMi^-^Held,  that  the  will  of  the 
11th  of  May,  1866,  wm  alone  rerired,  and  pro- 
bate granted  of  sneh  will  with  the  codicil  of 
the  19th  December,  1872.  in  the  goods  of 
BeynaUU,  20 

^-^--^tetkmehiary  eapaeity:  perversion  of  the 
naturtdfeeUngs] — ^In  contemplation  of  law  the 
expression,  **sonnd  mind,"  does  not  mean  a 
"parfectly  balanced  mind."  The  question  of 
inental  soondness  is  one  of  degree.  In  con- 
ndering  it  laige  allowance  mnst  be  made  for  the 
difference  of  indiyidoal  character ;  but  in  ere^ 
case  the  highest  degree  of  mental  soundness  is 
required  in  order  to  constitute  capacity  to  make 
a  testamentary  disposition,  inasmuch  as  the  act 
inroWes  a  larger  and  a  wider  survey  of  facts 
and  things  than  is  required  in  the  otiier  trans- 
actions of  life.— BonAv  \r.  Ooodfellow  (39  Law 
J.  Bep.(Kji.)^B.  237)  considered.  Boughtony. 
Knight,  26 

eoniingefU  on  dying  in   /fw^l— Testator 

while  in  India  exeeated  the  following  paper— 
••  This  is  to  certify  that  I,  Robert  Newton,  &c., 
^st.t  do  at  this  time  enjoy  good  health,  and  am 
of  a  pioper  and  sound  state  of  mind.    And  I 


write  this  as  my  last  will  and  testament  in  case 
of  a  sudden  or  accidental  death  befalling  me  in 
India,"  &c.,  &c. : — Heldt  that  the  will  was  con- 
tingent on  his  dying  in  India,  and,  as  the 
testator  returned  and  died  in  England,  that  it 
did  not  take  effect.  Jobson  v.  Boss ;  In  the 
goods  qfJUfewtonf  68 

not  forthcoming  at  testator's  death:  pre- 
sumption of  revocation :  (ubmssibiUiy  of  dedara- 
tions  of  testator'] — ^A  will  which  was  in  testator^s 
possession  was  not  forthcoming  at  his  death. 
In  order  to  rebut  the  presumption  of  revocation 
b)r  destruction,  evidence  was  produced  and  ad- 
mitted of  declarations  by  testator  shewing  an 
intention  to  adhere  to  the  will.  Evidence  of 
declarations  to  the  opposite  effect,  viz.,  that  he 
did  not  intend  to  leave  his  property  in  the 
manner  disposed  of  by  the  will,  and  that  he 
had  destroyed  it  by  burning  it,  was  produced 
by  the  opponents  of  the  will : — Beld,  that  such 
declarations  by  testator  were  also  admissible, 
not  as  evidence  of  the  fact  of  destruction,  but 
as  evidence  of  intention  not  to  adhere  to  the 
wilL    Keen  t.  Keen,  61^ 

See  Costs.   Estoppel  Probate.  Bevocation. 
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MABIE       LOUISE       HBBSB      AND 

OTHBBS,      appellants  J      v, 

JOSEPH  DUPAUX  AND  OTHBBS, 

respondents. 

Lower  Canada — Donation  inter  vivos — 
Construction  —  **  HSritier  "  —  Resolutive 
CondiHon^Civil  Code,  Articles  697,  755, 
799,  782,  816. 

By  a  donation  inter  vivos  certain  land 
in  Lower  Canc^da  was  conveyed  by  the 
donor  to  his  son.  The  deed  of  gifty  after 
reserving  the  usufruct  to  the  donor  for  life^ 
and  afterwards  to  the  son  for  life^  and  after 
his  death  to  his  children  bom  in  wedioch^ 
contained  thefolhnvingprovisiofi :  *^  EtadS- 
faut  d*enfans  nes  en  ligUime  mariage  du  dit 
MaUre  Joseph  Boy^  la  propriMe  demeurera 
et  appartiendra  aux  autres  heritiers  du  dit 
donateur  qui  enjouiront  et  disposeront  con^ 
formSment  d  ce  quHl  en  aura  disposS  et 
ordonnSpar  son  testament  et  ordomiance  de 
demiere  volonte  ** : — Held,  firsts  that  under 
the  OivU  Code  of  Lower  Canada  the  word 
**hMier**  has  a  signification  wider  and 
different  from  its  meaning  under  the  old 
French  law;  secondly y  that  the  words 
^^ autres  heritiers"  did  not  designate  the 
legal  heirs  of  the  donor  ai  the  date  of  the 
deed  of  gift^  but  the  persons  who  the  donor 
should  by  wiU  constitute  his  heirs;  thirdly y 
that     the     clause    gave  the    property   to 

Niw  Sbbiks,  42.— Pbiv.  Coun. 


the  son  of  the  donoTy  with  a  suhstitution 
in  favour  of  his  children;  but  that,  in 
default  of  such  childreny  it  crealed  no 
further  estate,  and  that  such  a  provision 
tvas  a  valid  resolutive  condition  within  the 
provisions  of  the  Civil  Code  of  Lower 
Canada. 

This  was  an  appeal  from  the  Court  of 
Queen's  Bench  of  Lower  Canada. 

The  appellants  were  the  grandchildren 
and  surviving  heirs-at-law  of  one  Pierre 
Koj,  of  Montreal,  deceased. 

The  respondents  were  devisees  nnder 
the  will  of  one  Joseph  Boy,  deceased. 

The  appellants  commenced  an  action  in 
the  Superior  Court  of  Lower  Canada,  dis- 
trict of  Montreal,  to  recover,  as  co- 
heiresses of  Pierre  B07,  one  moiety  of  a 
piece  of  land  comprised  in  a  deed  of  gift 
from  Pierre  Roy  to  Josoph  Roy,  dated 
21st  of  May,  1825,  together  with  the 
mesne  rents  of  the  said  .moiety,  and 
damages. 

The  respondents  pleaded  in  the  said 
action,  and  after  stating  the  said  deed 
of  gifb  and  the  will  and  codicil  of 
Pierre  Roy,  and  the  will  of  Joseph  Roy, 
and  the  deaths  of  Pierre  Boy  and  Joseph 
Roy  without  issue,  pleaded  that  Joseph 
Roy,  by  virtue  of  the  power  given  to  him 
by  the  will  and  codicil  of  Pierre  Roy,  had 
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devised  all  the  immoveable  property  men- 
tioned in  the  said  deed  of  gift  to  the  re- 
spondents. 

By  an  order  made  in  the  snit,  and 
dated  the  30th  of  April,  1864,  the  re- 
spondents were  permitted  to  amend  their 
plea,  by  alleging  that  the  appellants 
had  accepted  the  legacies  contained  in  the 
will  of  Joseph  Boy,  that  they  had  taken 
possession  of  and  still  held  the  property 
which  had  been  thereby  given  to  them, 
and  that  they  were  conseqaently  debarred 
of  any  rieht  which  they  might  have  had 
of  dispntmg  the  dispositions  of  the  said 
will. 

The  facts  were  as  follows :  By  a  deed 
of  gift  inter  vivos,  dated  the  21st  of  May, 
1825,  made  and  executed  at  Montreal, 
Pierre  Hoy,  deceased,  desiring  to  acknow- 
ledge the  good  and  essential  services  which 
his  son,  Joseph  Boy,  had  rendered  to  him, 
made  gift  and  donation  to  his  said  son, 
being  present,  and  accepting  for  himself, 
his  hen's,  and  representatives  in  fntore,  a 
piece  of  land  situate  in  the  Faubourg  St. 
Laurent,  in  the  city  of  Montreal,  wilSi  six 
houses  and  other  buildings  thereon,  to  be 
enjoyed,  used,  dealt  with,  and  disposed  of 
by  the  said  Joseph  Boy  "  a  titre  de  con- 
stitut  et  precaire"  during  his  life,  the 
said  enjoyment  to  commence  only  at  the 
decease  of  the  donor,  who  reserved  the 
enjoyment  and  profit  of  the  said  piece  of 
land  during  his  life  "  a  titre  de  constitut 
et  precaire,'*  only  and  after  the  decease  of 
the  said  Joseph  Boy  the  ownership  of  the 
said  piece  of  land  should  remain  to  his  chil- 
dren born  in  lawful  wedlock,  and  inde&ult 
o  f  children  bom  in  lawful  wedlock  of  the 
said  Joseph  Boy,  "  sa  propriety  demeurera 
et  appartiendra  aux  autres  heretiers  du  dit 
doriateur  qui  enjouiront  et  disposerofit  con- 
formeinent  a  ce  qu^U  aura  disposS  et  OV' 
donne  par  son  testament  et  ordonna/nce  de 
demiere  volonte,"  it  being  understood, 
nevertheless,  that  it  should  be  lawful  for 
the  said  Joseph  Boy  to  construct  and  erect 
on  the  said  piece  of  land,  or  part  of  the 
same,  one  or  more  houses,  and  of  such  di- 
mensions as  he  should  think  fit ;  and  each 
and  every  piece  of  ground  which  the  said 
Joseph  Boy  should  choose  so  to  take  for 
building  on  as  aforesaid  should  belong  to 
him  in  absolute  ownership,  with  power  to 
dispose  of  it  by  act  inter  vivos  or  by  his 


last  will,  according  to  his  pleasure,  pro- 
vided that  he  did  not  sell  or  alien  the 
said  lots  of  land  during  the  life  of  the 
donor. 

Pierre  Boy  had  previously  to  the  exe- 
cution of  the  said  deed,  on  the  15th  of 
December,  1821,  duly  made  and  signed 
his  will  of  that  date,  whereby  he  gave  and 
bequeathed  to  his  son,  the  said  Joseph 
Boy,  the  enjoyment  and  income  during 
his  life  of  sdl  the  property  movable  and 
immovable  which  the  testator  should 
leave  at  his  decease,  so  that  the  owner- 
ship should  remain  to  the  children  bom 
or  to  be  bom  in  lawful  wedlock ;  and  in 
case  he  should  not  have  children  bom  in 
lawful  wedlock  he  should  have  power  to 
dispose  of  the  ownership  of  the  property, 
as  well  movable  as  immovable,  according 
to  his  prudence  and  discretion. 

Pierre  Boy  also  made  a  codicil  to  his 
will,  dated  the  12th  of  December,  1831, 
and  thereby  confirmed  his  said  will,  and 
did  not  in  any  way  alter  the  gift  in  the 
said  will  contained  of  all  the  testator's 
property. 

Pierre  Boy  died  the  16th  of  August, 
1832,  without  having  revoked  or  altered 
his  said  will. 

Joseph  Boy,  the  donee  in  the  said  deed 
of  gift,  entered  into  possession  of  the  pieoe 
of  land  therein  comprised,  and  built  upon 
a  portion  of  the  land. 

Joseph  Boy,  the  donee,  by  his  will, 
made  and  executed  on  the  2nd  of  Sep- 
tember, 1848,  after  certain  dispositions 
not  material  to  mention,  devised  all  the 
rest  of  his  property,  movable  and  immov- 
able, which  should  belong  to  him  at  the 
time  of  his  death,  to  the  respondents,  to 
be  divided  equally  between  them,  and  to 
be  enjoyed,  used,  dealt  with,  and  disposed 
of  by  them  in  absolute  ownership. 

The  cause  came  on  to  be  heard  in  the 
Superior  Court,  before  Mr.  Justice  Smith, 
and  the  said  Judge  declared  that  the  ap* 
pellant,  Marie  Louise  Herse,  was  and  had 
been  since  the  death  of  the  said  Pierre 
Boy,  under  and  in  virtue  of  the  said  deed 
of  gift,  proprietor  of  one  undivided  half 
of  the  piece  of  land  contained  in  the  deed 
of  gift. 

From  this  judgment  the  respondents 
appealed  to  the  Court  of  Queen's  Bench 
for  Lower  Canada,  and  on  the  8th  of 
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June,  1867,  that  Coxurt  reversed  the  judg- 
ment  of  the  Saperior  Court,  and  dismissed 
the  claim  of  the  appellant,  with  costs. 

From  this  jadgment  the  present  appeal 
was  brought. 

Mr,  H.  Matthews^  Mr  Westlahe,  and  Mr. 
Bamard  (Canadian  Bar),  for  the  appell- 
ants.— The  first  question  to  be  decided  on 
this  appeal  is  as  to  the  proper  construc- 
tion of  the  clause  in  respect  of  the  limita- 
tion ''autres  h6ri tiers,"  contained  in  the 
deed  of  gift  of  the  21st  of  May,  1825.   Did 
the  instrument  of  gift  create  an  estate  in  the 
land  conveyed  in  the  "  antres  h^ritiers  "  of 
Pierre  Roy,  fEuling  the  legal  issue  of  Joseph 
Boy  ?  This  depends  on  the  interpretation 
to  be  put  on  the  words  "  autres  h^ritiers." 
These  words  must  have  intended  to  desig- 
nate the  persons  who  were  the  heirs  of 
Pierre  Boy  other  than  his  son  Joseph  at 
the  date  of  the  deed.    Even  if  the  deed  of 
gift  reserved  the  power  to  Pierre  Roy  of 
appointing  the  usufruct  of  the  land  which 
was  the  subject  of  the  gift,  failing  the 
issue  of  Joseph  Roy,  the  donor  has  not 
thought  proper  to  exercise  the  pOwer  of 
appomtment.    The  will  of  the  donor  did 
not  and  oonld  not  give  the  donee,  Joseph 
Roy,  the  power  of  revoking  the  limita- 
tions contained  in  the  instrument  of  gift. 
But  it  is  contended  that  the  persons  whom 
Pierre  Roy  should  constitute  his  heirs 
were  intended.     But  the  will  of  Pierre 
Roy  did  not  refer  in  any  way  to  the  deed 
of  gift.     The  provisions  contained  in  the 
deed  were  clearly,  therefore,  not  intended 
to  be  affected  by  his  will.     The  words, 
''autres  h^ritiers,**   can  only  mean  the 
legal  heirs  of  Pierre  Roy  other  than  his 
son.    This  is  the  reasonable  construction. 
But  even  if,  by  the  instrument  of  gift,  it 
was  intended  to  reserve  to  the  donor  the 
right  of  nominating  and  appointing  the 
persons  who  shoTdd  constitute  his  "  autres 
heritiers,"   failing  the  issue  of   Joseph 
Roy,  the  reservation  of  such  a  power  is 
not  permitted  by  the  law  of  Canada.    The 
provisions  of  the   Civil   Code  of  Lower 
Canada^  contained  in  those  articles  which 
apply  to  gifts  inter  vivos,  expressly  forbid 
a  eift  made  with  such  a  disposition.  They 
r^rred  to  the  Civil  Code  of  Lower  Ca- 
nada, articles  713,  755,  and  to  Durantotiy 
Oourg  de  DraU  Francis,  vol.  v.  b.  3.  par. 


42 ;  vol.  ix.  b.  3.  tit.  6 ;  Demolorribe,  Ooura 
de  Code  Napoleon,  vol.  xviii.  b.  3.  par. 
107  ;  Pothier,  TraiU  des  SvhstUutUms,  sec. 
3.  art.  1.  par.  206;  Thevenot,  caps.  31, 
33,  242 ;  Troplong,  Donations  enU-e  vifs, 
vol.  iii. ;  Richards,  TraiU  des  Donations 
entre  vifs,  2,  cap.  5.  273 ;  Boy  v.  Oagnon 
(1),  Dillon  V.  Parker  (2). 

Mr.  Dorrion  (Canadian  Bar)  and  Mr. 
Freeling,  for  the  respondents. — With  re- 
spect to  the  first  question  to  be  decided 
on  this  appeal,  it  is  admitted  that  the 
question  turns  upon  the  construction  to 
be  put  upon  the  deed  of  gift  from  Pierre 
Roy,  and  particularly  upon  the  meaning 
of  the  words  "  autres  h6ritiers  "  in  the 
limitation  in  respect  of  the  subject  of  the 
gift  foiling  the  children  of  Joseph  Roy. 
The  words  "autres  heritiers"  must  be 
construed  by  the  law  of  Lower  Canada  at 
the  date  of  the  instrument  of  gift.  That 
law  is  to  be  found  in  the  Civil  Code  of 
Lower  Canada,  which,  although  enacted 
subsequent  to  the  date  of  the  instrument, 
is,  in  fact,  declaratory  only.  By  that  law 
a  testator  is  permitted  to  constitute  his 
heirs.  Article  597  of  the  Civil  Code  de- 
fines  abintestate  and  testamentary  succes* 
sion,  and  expressly  provides  that  the 
former  shall  only  take  place  in  default  of 
the  latter,  and  the  person  on  whom  the 
succession  devolves,  "  est  d^sign^  sous  le 
nom  d'h^ritier."  The  word  heir  has, 
therefore,  a  wider  signification  than  nnder 
the  old  French  law.  The  word  "  h^ritier ' ' 
must,  therefore,  have  been  nsed  by  the 
donor  in  the  sense  which  it  has  under  the 
Civil  Code,  and  the  donor  therefore  re- 
served to  himself  the  power  of  nominating 
by  his  will  the  persons  who  should  be 
entitled  to  the  land  in  question  failing  the 
issue  of  his  son.  By  his  will  the  donor 
nominated  his  son  his  heir,  and  the  piece 
of  land  comprised  in  the  .deed  of  gift  was 
effectually  disposed  of  by  the  will  and 
codicil  of  Pierre  Roy  and  by  the  will  of 
Joseph  Roy.  But  it  is  said  that  such  a 
reservation  in  a  gift  inter  vvoos  is  not  per- 
mitted by  the  Ci^  Code  of  Lower  Canada, 
and  that  the  reservation  contained  in  the 
deed  of  gift  is  contrary  to  the  provisions 
contained    in  article   755  of  the    Civil 

.(1)  3  Lower  Canada  Rep.  ♦S, 
(2)  1  SwaDSt.  359. 
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Code,  but  article  799  expressly  provides 
for  a  resolutive  condition^  and  article 
.782  is  to  the  same  effect.  Besides,  the 
appellants  are  precluded  from  claiming 
relief  by  their  ratification.  Ten  years 
have  elapsed  since  their  ratification  with- 
out any  claim  on  their  part  to  relief.  Nor 
have  the  appellants  shewn  any  case  for 
avoiding  their  ratification.  They  have 
accepted  and  retained  the  benefits  under 
the  will  of  Joseph  Roy,  and  are  thereby 
precluded  from  setting  up  title  in  opposi- 
tion to  his  will.  They  referred  to  the 
CivU  Code  of  (kmada,  arts.  697,  779,  816, 
894 ;  Troplong,  Code  GivU,  vol.  ii.  pars. 
1261, 1269  ;  MeUin,  vol.  xv.  315  ;  Toullier, 
vol,  viii.  art.  506,  vol.  ix.  arts.  601,  617. 

Snt  James  W.  Colvilb  delivered  the 
judgment  of  their  Lordships  (3) — 

In  the  year  1825  M.  Pierre  Roy,  then 
of  Montreal,  by  a  notarial  instrument, 
dated  the  21st  of  May,  1825,  acknow- 
ledged  and  declu*ed  that  he  had  made  a 
donation  by  act  inter  vivos  of  a  certain 
piece  of  land  situate  in  one  of  the  suburbs 
of  Montreal,  whereon  five  houses  had 
then  been  built,  the  rest  consisting  of 
meadow,  orchard^  and  garden  ground. 

The  terms  of  this  instrument  on  the 
construction  of  which  the  principal  ques- 
tion raised  by  this  appeal  depends,  will 
have  to  be  considered  more  particularly 
hereafter.  It  is  not,  however,  disputed 
that  the  donation  purported  to  be  made 
by  the  donor  to  lus  son,  Maitre  Joseph 
Roy>  his  heirs  and  assigns,  in  acknow- 
ledgment and  reward  of  services  rendered 
by  him  $  that  in  dealing  with  the  bene* 
ficial  enjoyment  of  the  property  the  in- 
strument reserved  the  usufruct  to  the 
donor  himself  for  life,  and  afterwards 
gave  it  to  Joseph,  also  for  life  only  (both 
life-interests  being  expressed  to  be  "4 
titre  de  constitut  et  precaire  sa  vie  du- 
rante ")  ;  that  it  further  contained  a  pro- 
vision wherebv  any  site,  not  exceeding 
forty  feet  of  frontage  by  ninety  feet  of 
depth,  on  which  Joseph  might  build  a 
house,  was  to  become  his  absolute  pro- 
perty, subject  to  the  stipulation  that  he 
was  not  to  sell    it    during  the   donor's 

(3)  Present:  Sir  J.  W.  Colnle;  Sir  Barnes 
Peacock;  Sir  Montegne  Smith,  and  Sir^B.  P. 
CoUiep.  ^ 


life,  and  that  the  land,  other  than  those 
parts  on  which  Joseph  should  exercise 
this  privilege,  was  efiectually  given  after 
his  death  to  his  children  bom  in  wedlock. 
The  question  to  be  determined  in  this 
cause  arises  upon  the  construction  of  the 
provision  which  the  act  of  donation  made 
in  the  event,  which  happened,  of  Joseph 
dying  without  such  children. 

Pierre  Roy,  who  seems  to  have  been 
possessed  of  considerable  property  besides 
that  which  was  the  subject  of  the  dona- 
tion, died  on  the  16th  of  August,  183;^. 
He  left  a  will  dated  the  15th  of  December, 
1821,  and  a  codicil  dated  the  12th  of  De- 
cember,  1831.  The  latter  is  material  only 
in  that  being  made  after  tha  donation,  it 
expressly  confirmed  the  will  which  was 
made  before  the  donation.  His  legal 
heirs  were  his  son  Joseph,  and  his  grand- 
daughters by  a  deceased  daughter.  The 
latter  were  Madame  Groth6,  the  appellant, 
and  Madame  Dufiftux,  the  mother  of  the 
respondents.  Whether  a  third  grand- 
daughter, Catherine,  who  is  sidd  to  have 
died  young  and  unmarried,  was  then  alive, 
does  not  very  clearly  appear.  She  was 
alive  at  the  date  of  the  donation,  but  in 
the  argument  it  has  been  assumed  that 
she  died  before  her  grandfather. 

The  will  of  Pierre  Roy  gave  to  his  son 
Joseph  the  enjoyment  and  usufruct  during 
his  life  of  all  the  property,  movable  or  im- 
movable, which  uie  testator  should  leave 
at  his  death ;  the  absolute  interest  in  such 
property  to  pass  on  the  death  of  Joseph 
to  his  children  bora  in  wedlock ;  and  it 
provided  that  in  de&ult  of  such  children 
Joseph  should  have  the  power  to  dispose  of 
such  property  at  his  discretion,  dkid  with- 
out being  bound  to  follow  any  rule  of 
equality  or  proportion,  amongst  the  testa- 
tor's grrandcnildren,  who  were  to  be  con- 
tent with  the  share  so  to  be  assigned  to 
them.  The  will  contained  further  provi- 
sions to  the  effect  that  the  share  of  any 
grandchild  dying  without  children  bom 
in  wedlock  should  go  to  her  uterine 
sisters ;  and  that  if  all  should  die  without 
children  bom  in  wedlock,  whatever  they 
had  received  from  the  testator  should  go 
over  as  thereby  directed. 

Joseph  Roy  died  unmarried  in  1848. 
By  his  will,  dated  the  2nd  of  September 
in  that  year,  he  disposed,  without  making 
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•  any  express  distinctioii  between  the  three 
different  classes  of  property,  of  what  be- 
bnged  to  himself  in  his  own  right;  of 
what  nnqnestionably  passed  under  his 
father's  will ;  and  of  the  land  which  was 
the  subject  of  the  donation  of  May,  1825. 
The  latter;  with  the  exception  of  the  sites 
npon  which  he  had  built  two  houses,  he 
grave  to  the  respondents,  the  children  of 
Marguerite  Du&ux  (then  deceased).  Of 
the  two  sites  and  the  houses  thereon  he 
gave  one  to  a  dllughter  of  the  appellants, 
since  deceased;  and  the  other  to  the 
appellant  Madame  Groth6  for  life,  with 
remainder  to  her  children.  Of  the  whole 
mass  of  property  disposed  of  he  is  said  to 
hare  made,  subject  to  a  few  legacies,  a 
tolerably  equal  division,  according  to  its 
then  value,  between  the  Groth^  and  the 
Dofftux.  He  vested  the  administration 
of  his  estates  in  a  M.  Dubois  and  M. 
Joseph  Dufaux  (the  Bskther  of  the  re- 
Bpondents)  jointly,  but  with  a  direction 
that  if  they  could  not  agree  thev  should 
divide  the  administration, — Duoois  ad- 
ministering that  part  of  the  estate  which 
was  given  to  Madame  Oroth6  or  her 
children,  and  Dufaux  administering  the 
property  given  to  his  children,  the  re- 
spondents, who  were  then  minors.  The 
wiU  also  contained  an  express  clause  that 
if  any  of  his  legatees  or  tiieir  descendants 
shonld  dispute  any  of  the  clauses  or  dis- 
positions of  the  will,  he  should  forfeit  his 
rights  under  the  will,  which  were  in 
such  case  to  pass  to  the  co-legatees  who 
shonld  respect  the  testator's  last  wishes 
and  intentions. 

The  respondents  have,  under  this  dis- 
position, been  in  the  possession  or  enjoy- 
ment  of  the  land  in  dispute  since  1848, 
and  the  appellant  Madame  Groth6  has, 
under  the  circumstances  to  be  afterwards 
considered,  taken  and  enjoyed  the  benefits 
given  by  the  will  of  Joseph  to  her.  Never- 
theless, on  the  10th  of  September,  1861, 
she  and  her  husband  commenced  the 
action,  which  has  given  rise  to  this  appeal, 
for  the  recoveiy  of  one  moiety  of  the 
land  included  in  the  act  of  donation  ex- 
clusive of  the  portions  built  upon  by 
Joseph  Boy,  with  mesne  profits  and 
damages.  The  claim,  as  stated  in  the 
declaration,  is,  in  effect,  that  by  the  act 
of  donation  of  the  25th  of  May,  1845,  one 


moiety  of  this  land  was  effectively  as- 
sured to  the  appellant,  Madame  Groth4, 
as  one  of  the  legal  heirs  of  Pierre  Roy, 
subject  to  such  directions  touching  the 
enjoyment  of  it  as  he  might  give  by  his 
will;  that  he  had  given  no  such  direc- 
tions ;  and  that  the  devise  of  the  whole 
land  by  Joseph  to  the  respondents  was 
made  without  regard  to  the  act  of  dona- 
tion and  in  violation  of  the  appellant's 
rights.  The  declaration  also  endeavoured 
to  meet,  by  anticipation,  any  defence  that 
might  be  founded  on  an  alleged  ratifica- 
tion of  the  will  of  Joseph  Roy,  by  a 
notarial  act  of  the  10th  of  October,  1848, 
by  asserting  that  if  that  act  was  signed  by 
the  appellants,  which  they  denied,  it  was 
signed  by  them  in  ignorance  of  the  act  of 
donation,  and  of  their  rights  under  it ; 
that  they  claimed,  if  necessary,  to  question 
its  validity  by  an  "  inscription  en  faux ; " 
and  that  it  ought  to  be  declared  null,  and 
of  no  vaHdity,  -as  against  them ;  and  no 
bar  to  their  recovery  of  the  moiety  of  the 
land  in  question  to  which  they  were  en- 
titled under  the  act  of  donation. 

The  defence  by  way  of  "exception 
p^remptoire"  insisted  on  the  right  of 
Joseph  Roy  to  dispose,  as  he  had  dis- 
posed, of  the  land  in  question  by  his  will; 
and  opposed  a  ten  years*  prescription  to 
the  claim  of  the  appellants  to  set  aside  the 
act  Of  the  10th  of  October,  1848.  By  a 
subsequent  proceeding  of  the  18th  of 
April,  1864,  the  respondents  obtained  a 
Judge's  order,  made  after  hearing  both 
parties,  giving  them  liberty  to  add  to 
their  pleading  aliegations  to  the  effect 
that  the  plaintiffs  had  accepted  the  legacy 
in  their  favour  contained  in  the  wiB  of 
the  late  Joseph  Roy ;  that  they  had  taken 
possession  of  the  property  so  bequeathed 
to  them,  and  still  enjoyed  it;  and  that 
they  had  thereby  lost  whatever  right  they 
might  have  had  to  contest  any  of  the  dis- 
positions of  the  said  will. 

The  cause  was  heard  in  the  first  instance 
by  Mr.  Justice  Smith,  one  of  the  Judges 
of  the  Superior  Court,  who  decided  it  in 
favour  of  the  present  appellants.  The  re- 
spondents appealed  from  this  judgment 
to  the  Court  of  Queen's  Bench,  which 
reversed  it,  and  dismissed  the  appellants' 
suit ;  one  Judge  of  that  Court,  Mr.  Jus- 
tice Drummond,  dissenting.     The  appeal 
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is  from'  the  last  judgment.  From  what 
has  been  said  it  is  obvious  that  the  title 
of  the  appellants  depends  upon  the  in- 
terpretation to  be  given  to  that  clause  in 
the  act  of  donation  which  deals  with  the 
property  in  the  event  of  Joseph  Roy 
dying  without  legitimate  children.  The 
words  of  the  clause  are,  "  Et  k  d6faut 
d'enfans  n6s  en  legitime  manage  du  dit 
Midtre  Joseph  Roy,  la  propri6tS  demeu- 
rera,  et  appartiendra  aux  autres  h^ritiers 
du  dit  donateur,  qui  en  jouiront  et  dis- 
poseront  conform6ment  k  ce  qu*il  en  aura 
dispose  et  ordonn6  par  son  testament  et 
ordonnance  de  demiere  volant^." 

The  record  shews  that  upon  this  clause, 
taken  in  connection  with  the  rest  of  the 
instrument,  at  least  four  different  con- 
structions have  been  put. 

1.  Mr.  Justice  Smith  says, "  The  quali- 
fication made  by  Pierre  Roy  in  the  cha- 
racter of  the  enjoyment  of  Joseph  Roy, 
viz.,  '  k  titre  de  constitut  et  de  pr^caire,* 
clearly  points  out  that  it  was  not  the 
intention  of  Pierre  Roy  to  *grever' 
Joseph  Roy  with  a  substitution,  but  to 
give  him  a  mere  usufructuary  right  of 
enjoyment,  and  to  give  the  property  di- 
rectly to  the  children  of  Joseph  Roy,  if 
he  iiad  any  at  the  time  of  his  death,  and 
in  the  event  of  his  death  without  children, 
then,  and  in  that  case,  the  property  was 
to  belong  and  go  to  the  other  heirs  of  the 
donor,  subject  to  the  restriction  expressed 
in  the  latter  part  of  the  donation.  Joseph 
Roy  died  without  leaving  any  issue.  By 
the  express  terms  of  the  donation,  the 
property  in  question  passed  at  once  after 
his  death  to  the  heirs-at-law  of  Pierre 
Roy,  and  the  enjoyment  by  Joseph  Roy 
of  the  property  during  his  lifetime  only 
suspended  the  enjoyment  of  the  heirs-at- 
law  ;  but  the  title  of  the  property  vested 
in  them  by  virtue  of  the  donation  itself, 
and  it  could  not  be  taken  away  from 
them,  or  their  title  in  any  way  touched, 
by  the  acts  of  either  Pierre  Roy  or  Joseph 
Rov."  And  this  construction  is  more 
fully  expressed  in  the  "  considerations  " 
upon  which  the  formal  judgment  of  the 
Superior  Court  is  founded. 

2.  Mr.  Justice  Drummond,  the  dissen- 
tient Judge  in  the  Court  of  Queen's  Bench, 
who  held  that  the  judgment  of  the  Supe- 
rior Court  ought  to  be  affirmed,  construed 


the  act  of  donation  as  importing  a  i^egnlar 
substitution  in  favour  of  the  childr^  of 
Joseph  Roy,  and  in  their  de&ult  of  the 
donor's  grandchildren,  as  his  other  heirs, 
treating  Joseph  Roy  as  the  institute 
"  grev6 "  with  those  substitutions.  The 
right  reserved  to  Pierre  Roy  to  deal  with 
the  enjoyment  of  the  property  by  his  will 
he  considered  to  be  at  most  a  right  to 
"  grever  *'  the  substitutes  with  further 
substitutions,  and  in  no  way  to  imply  a 
power  to  revoke  the  substitution  alto> 
gether,  and  dispose  of  the  property  other- 
wise. The  learned  Judge  in  this  adopted 
and  concurred  in  the  interpretation  put 
upon  the  act  of  donation  by  Maitre 
Truteau. 

3.  The  interpretation  put  upon  the  act 
of  donation  by  the  majority  of  the  Court  of 
Queen's  Bench  seems  to  be  that  it  gave 
the  property  to  Joseph  Roy,  "grev^" 
with  a  valid  substitution  in  favour  of  his 
own  children  ;  but  that  in  default  of  sudi 
children  it  created  no  further  estates,  but 
reserved  to  the  donor  the  power  of  dis- 
posine  of  the  properly  by  his  last  will ; 
and  that  such  reservation  was  not  con- 
trary to  law. 

4.  The  opinion  of  Messrs.  Peltier  and 
Cherrier,  which  has  been  somewhat  irre- 
gularly introduced  by  consent  into  the 
record,  is  to  the  effect  that  the  act  of 
donation  created  a  valid  substitution  in 
favour  of  the  legal  heirs  of  the  donor, 
other  than  Joseph,  but  subject  to  a  con- 
dition which  the  donor  had  power  to  im- 
pose ;  and  that  the  effect  of  that  condition 
and  the  will  of  Pierre  Ro^  taken  together 
was  to  revoke  the  substitution,  to  bring 
back  the  property  into  the  general  assets 
of  Pierre ;  and  to  make  it  capable  of  pass- 
ing under  his  will. 

The  very  able  arguments  which  have 
been  addressed  to  their  Lordships  by  the 
learned  counsel  on  both  sides  have  been 
mainly  directed  to  establish  either  the 
second  or  the  third  of  the  above  con- 
structions. It  seems  to  be  now  agreed 
that  under  the  act  of  donation,  notwith- 
standing the  use  of  the  words  "  k  titre  de 
constitut  et  pr6caire,"  Joseph  Roy  became 
to  all  intents  the  institute  "  grev6  "  with 
a  substitution  in  fiivour  of  his  own 
children :  the  only  question  being  what  is 
the  effect  of  the  subsequent  lunitation. 
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On  this  point,  viz.,  Joseph's  character  of 
"grev6,"  the  present  case  is  abnost  iden- 
ti^  with  that  stated  by  Pothier  (Trait6 
des  Snbstitations,  Sec.  III.  Art.  1)  to 
have  been  decided  in  1819. 

It  is  desirable  to  determine  in  the  first 
instance  npon  the  construction  of  the  in- 
Btmment  what  intention  the  donor  has 
expressed  in  the  clause  in  question,  with- 
out considering  how  far  such  intention 
was  consonant  with  the  law  of  Lower 
Canada. 

The  contention  of  the  appellants  is  that 
the  term  "autres  h^ritiers"  imports  cer- 
tain peraoncB  dengiiatce,  viz.,  the  legal  heirs 
of  tiie  donor,  other  than  Joseph  Boj  and 
his  issue;  that  the  clause  operates  as  a 
yalid  and  irrevocable  substitution  in&vour 
of  those  persons,  and  that  the  last  sen- 
tence of  it  is  satisfied  by  supposing  that 
the  donor  reserved  to  himself  the  power 
of  qualifying  by  his  last  will  the  enjoy- 
ment of  the  property  by  his  substitutes, 
to  the  extent  even  of  making  them 
"  grev6s "  with  further  substitutions. 
This  construction,  therefore,  admits  an 
intention  in  the  donor  to  reserve  to  some 
extent  a  testamentary  power  over  the 
subject  of  the  gift ;  and  prima  fade  it 
Beems  more  probable  that  if  he  reserved 
such  a  power  at  all,  he  would  reserve 
one  which  enabled  him  to  select  the  ob- 
jects of  his  bounty,  as  well  as  to  qualify 
and  control  their  enjoyment  of  it.  Do, 
then,  the  words  admit  of  the  latter  con- 
struction ?  It  may  be  g^ranted  that  the 
terms  ''les  autres  h^ritiers,"  if  found  in 
a  French  instrument,  would  necessarily 
import  the  legal  heirs  of  the  donor  other 
than  Joseph  and  his  issue  to  be  ascer- 
tained at  his  death,  even  if  they  did  not 
import  the  persons  who  were  such  pre- 
sumptive heirs  at  the  date  of  the  gifb. 
But  it  is  to  be  observed  that,  owing  pro- 
bably in  a  great  measure  to  the  fSftct  that 
the  Statute  Law  of  Lower  Canada  has 
engrafted  on  the  old  French  law  an  un- 
limited power  of  disposition  by  will,  the 
word  "  h^ritiers  "  has  there  acquired  a 
signification  wider  than  and  difiering 
from  that  which  it  would  obtain  in  France. 
The  697th  Article  of  the  Civil  Code  of 
Lower  Canada,  after  defining  abintestate 
succession  and  testamentary  succession, 
says,  **The  former  takes  place  only  in 


de&ult  oC  the  latter ; "  and  again,  the 
persons  on  whom  either  of  these  suc- 
cessions devolves  is  called  heir  ("  est  d^- 
sign6  sous  le  nom  d*h6ritier  ").  It  fol- 
lows from  this,  first,  that  it  was  compe- 
tent to  Pierre  Roy  at  any  time  during 
his  life,  after  the  execution  of  the  act  of 
donation,  to  deprive  his  grandchildren  of 
the  character  of  "h^ritiers"  in  the 
proper  sense  of  the  term;  and  that,  in 
such  case,  if  they  took  the  subject  of  the 
donation  by  a  valid  substitution  they 
would  take  it  only  because  they  were  pre- 
sumptive heirs,  or  hceredes  vwentie  at  the 
date  of  the  act ;  and  secondly,  that  when 
using  the  term  "autres  heritiers "  he 
may  have  meant  the  persons  whom  by 
his  last  will  he  should  constitute  his 
heirs,  or,  in  other  words,  that  he  may 
have  intended  to  reserve  to  himself  the 
power  not  only  of  qualifying  the  enjoy- 
ment of  the  persons  who  were  to  take  in 
default  of  Joseph  and  his  issue,  but  of 
declaring  who  those  persons  were  to  be. 
Their  Lordships  agree  with  Chief  Justice 
Meredith  in  thinking  that  this  latter  con- 
struction is  the  true  one  and  that  it  is 
supported  by  other  parts  of  the  act  of 
donation,  particularly  by  that  which  de- 
clares the  donor's  reason  for  making  it  to 
be  his  desire  to  acknowledge  and  reward 
the  essential  services  rendered  to  him  by 
his  son;  a  desire  accomplished  by  an 
irrevocable  gift  in  favour  of  Joseph  and 
his  issue.  They  also  agree  with  that 
learned  Judge  in  thinking  that  some  fur- 
ther confirmation  of  this  construction  is 
afibrded  by  the  provisions  of  the  then 
existing  will,  which,  it  may  be  presumed, 
the  donor  had  in  his  mind  when  he  ex- 
ecuted the  act  of  donation — a  will  which 
he  afterwards  confirmed  by  his  codicil, 
and  ultimately  left  as  the  final  expression 
of  his  wishes  touching  the  disposal  of  his 
estate. 

It  is,  however,  contended  that  the  in- 
tention thus  attributed  to  the  donor  is 
inconsistent  with  the  law  of  Lower  Ca- 
nada touching  donations  by  acts  vnier 
vivos ;  and  that  the  majority  of  the  Court 
of  Queen's  Bench  was  in  error  in  holding 
that  the  power,  which  it  supposed  the 
donor  had  reserved,  was  one  which  he 
could  lawfully  reserve,  and  one  which,  in 
the  events  that  happened,  he  had  efieo- 
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taally  exercised.  These  propositions  are 
now  to  be  considered. 

It  has  been  assumed  that  the  effect  of 
the  act  of  donation  was  to  create  a  fidu- 
ciary substitution  ("  fidei-commissaria 
substitutio  "),  which  completelj  satisfies 
the  definition  of  such  a  disposition  given 
by  Thevenot  d*Essaule  de  Savigny  in 
chapter  1,  section  2,  of  his  treatise ;  inas- 
much as  by  it  Pierre  Boy  passed  the  ab- 
solute property  in  the  subject  ot  the 
gift  to  Joseph,  who  took  some  beneficial 
interest  therein,  but  became  "  grev6 " 
with  the  obligation  to  transmit  on  his 
death  the  thing  given  to  third  persons, 
viz.,  his  children.  And  such  a  disposition, 
being  made  by  act  inter  vivos,  must  be 
taken  to  be  subject  to  the  general  rule  of 
irrevocability  which  is  expressed  in  the 
old  Coutumes  by  the  words  "  doimer  et 
retenir  ne  vaut."  Again  for  the  trial  of 
the  (|uestion  now  under  consideration  it 
must  further  be  assumed  that  the  "  fidei- 
commissum  "  in  question  is  what  Thevenot 
(chapters  17  and  18)  terms  "simple" 
and  not  "  graduel,"  i.e.,  that  it  extends 
only  to  one  and  not  to  several  and  succes- 
sive classes  of  substitutes,  the  disputed 
clause  being  only  the  reservation  of  a  right 
to  the  donor,  and  the  question  being  the 
lawfulness  of  such  a  reservation. 

Their  Lordships  are  of  opinion  that  for 
the  law  which  obtains  in  Lower  Canada 
they  ought  to  look,  in  the  first  instance, 
to  the  (Svil  Code  of  that  Province,  which, 
though  enacted  after  the  commencement 
of  this  action,  is  admitted  to  be,  when 
the  contrary  is  not  expressed,  declaratory 
only  of  the  law  as  it  previously  existed. 
And  if  this  be  so,  it  follows  that  the 
works  of  learned  French  authors,  whether 
written  before  or  after  the  promulgation 
of  the  Code  Napoleon,  are  useftil  only  in 
so  far  as  they  explain  what  may  be  am- 
biguous or  doubtful  in  the  Canadian  Code. 
They  cannot  control  its  plain  letter  or 
express  provisions. 

The  765th  article  of  the  Code  says, 
"  Gift  inier  vivos  is  an  act  by  which  the 
donor  divests  himself  by  gratuitous  title, 
of  the  ownership  of  a  thing  in  &vour  of 
the  donee,  whose  acceptance  is  requisite, 
and  renders  the  contract  perfect.  This 
acceptance  makes  it  irrevocable,  saving 
the  cases  provided  for  by  law,  or  a  val^ 


resoltdive  candUion.*    Articles  811  to  816' 
explain  what  are  the  cases  provided  for 
by  law  ;  but  none  of  them  are  material 
to  the  present  question,  unless  it  be  the 
final  clause  of  article  816,  which  fijs, 
"  The  stipulation  of  all  other  resolutive 
conditions,  when  legally  made,  has  the 
same  effect  in  gifts  as  in  other  contracts." 
Again,  article  779  says,    "  A  donor  may 
stipulate  for  the  right  of  taking  back 
('  le  droit  de  retour ')  the  thing  given, 
in  the  event  of  the  donee  alone,  or  of  the 
donee  and  his  descendants,  dying  before 
him.     A  resolutive  eondition  may,  in  aU 
cases,  he  stipulated,  either  in  favour  of  the 
donor  or  of  third  persons,**    Artide  782 
says,  "  It  may  be  stipulated  that  a  gift 
inter  vivos  shall  be  suspended,  revoked,  or 
reduced,  under  conditions  which  do  not 
depend  solely  upon  the  will  of  the  donor." 
And  article  713  says,    "  All  gifts  inter 
vivos  stipulated  to  be  reversible  at  the 
mere  will  of  the  donor  are  void."     It  is 
obvious  that  the  law  thus  declared,  how- 
ever closely  it  may  correspond  with  the 
ancient  law  of  France,  as  contained  in  the 
Coutume  de  Paris,  differs  materially  from 
the  law  as  it  exists  under  the  Code  Na- 
poleon. The  latter  prohibits  substitutions 
altogether,   and    avoids  the    instrument 
which  attempts  to  create  one,  but  retains 
the  principle  of  the  irrevocability  of  a  gift 
by  an  act  inter  vivos,  subject  only  to  a 
"  droit  de  retour,"  which  it  thus  limits 
and  defines : — "  Le  donateur  pourra  sti- 
puler  le  droit  de  retour  dee  objets  donnas, 
soit  pour  le  cas  du  prM6ces  du  donataire 
seul,  soit  pour  le  cas  du  pr6d6ce8  du 
donataire  et  de  ses  descendans.     Ce  droit 
ne  pourra  ^tre  stipule  qu'au  profit  du 
donateur  seul."     (See  Code  Civil,  articles 
894,  896,  951.)     Nothing  is  said  in  these 
articles  of  any  resolutive  condition  other 
than  this  limited  "  droit  de  retour." 

A  resolutive  condition  (a  term  which 
comprehends  the  *'  droit  de  retour,"  how- 
ever limited)  is  thus  defined  by  Dallos 
(Repertoire  de  Jurisprudence,  article 
1740)  :  **  II  y  a  condition  r^solutoire,  en 
matiere  de  donations,  lorsque  la  donation 
se  realise  imm6diatement,  avec  tons  les 
effets  qu*elle  doit  produire,  an  profit  du 
donataire,  mais  sous  la  clause  que,  ai  tel 
ev^nement  incertain  arrive,  la  donation 
prendra  fin,    et  que  les    dioses    seront 
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remises  an  m6ine  £tafc  que  s'il  n'y  avait 
pas  en  donation.  Le  donatenr,  qni  ^tait 
maitre  de  ne  point  donner  da  tont^  pent 
evidemment  ne  donner  que  sons  cette, 
modality.  Mais  qnel  sera  Teffet  de  Tac- 
complissement  de  la  condition  r6solntoii*e  P 
On  yient  de  dire  qn'elle  ne  suspend  point 
la  realisation  de  la  donation:  ainsi  le 
donataire  acqniert,  des  k  present,  la  pro- 
pnete  m^me  des  biens.  Mais  lors  de 
raccomplissement  de  la  condition,  la  do- 
nation sera  r^solae,  c'est-4-dire  qne  le 
donataire  cessera  .d'etre  propri^taire  des 
biens  qni  loi  ont  ete  donnas  et  livres." 

It  is  obvious  firom  this  passage  that 
when  a  resolntive  condition  takes  effect  it 
operates  as  a  revocation  of  the  gift,  and 
divests  the  donee  of  the  property  in  the 
snbject  of  the  gift,  which  the  act  of  do- 
nation had  conferred  upon  him.  If,  then, 
it  was  competent  to  Pierre  Roy  by  the 
law  of  Canada  to  stipulate  by  way  of 
resolutive  condition  that,  in  the  event 
of  his  son  dyine  without  lawful  issue,  the 
property  should  pass  as  he  might  direct 
by  will,  there  can  be  no  difficulty  as  to 
the  modus  opercmdi  of  the  condition  when 
it  took  effect.  The  proprietary  right  in 
this  land  thereupon  ceased  to  be  in  Joseph 
Roy  or  his  heirs  :  it  fell  again  within  ttie 
dominion  of  Pierre,  and  became  capable 
of  passing  with  the  rest  of  his  estate 
under  his  will. 

Let  US  now  try  the  legality  of  ttie  sup- 
posed condition  by  the  Articles  of  the 
Canadian  Code.  It  does  not  sin  against 
the  principle  of  irrevocability,  because  its 
accomplishment  does  not  depend  solely 
on  the  will  of  the  donor,  but  on  the  hap- 
pening of  an  event  over  which  he  had  no 
control,  viz.,  the  death  of  Joseph  without 
issue.  If  it  be  objected  that  it  is  not 
strictly  a  "  droit  de  retour  **  within  the 
meaning  of  the  first  clause  of  Article  779, 
because  the  event  on  which  it  depends  is 
not  that  of  the  donee  and  his  descendants 
dying  before  the  donor,  the  answer  is, 
that  it  may  nevertheless  be  "  a  valid  re- 
solutive condition,"  within  the%meaning 
of  the  latter  clause  of  that  Section,  which 
sats  that  a  resolutive  condition  may  be 
stapnlated  either  in  favour  of  the  donor 
alone,  or  of  third  persons.  On  the  letter 
of  the  code  the  supposed  condition  seems 
to  be  a  valid  one.    It  has,  however,  been 

Nbw  Skbibs,  42.— Pbiv.  Coun. 


strenuously  armed  on.  behalf  of  the  ap- 
pellants, that  me  iU^aliiy  of  such  a  con- 
dition is  established  by  the  authority  of 
writers  like  Demolombe  and  Troplong, 
who,  though  they  are  professedly  only- 
commenting  on  the  Code  Napol^n,  inci- 
dentally 9tate  what  was  the  ancient  law 
of  France  on  this  subject.  Their  Lord- 
ships desire  to  say  nothing  that  may  seem 
to  derogate  from  the  authority  of  these 
eminent  jurists.  It  is,  however,  obvious 
that  the  works  cited  do  not  profess  to  be 
a  complete  or  authoritative  exposition  of 
the  old  law ;  and  that  if  they  were,  it 
would  not  follow  that  the  law  of  Lower 
Canada,  during  the  long  period  that  has 
elapsed  since  the  separation  of  that  pro- 
vince from  France,  has  not  more  or  less 
departed  from  the  stricter  rules  which 
even  before  the  Code  iN'apol^on  may  have 
obtained  in  France.  However,  their  Lord- 
ships are  not  satisfied  that  these  writers 
are  so  adverse  to  the  contention  of  the 
respondents  as  they  have  been  represented 
to  be.  Both  sides  have  appealed  to  M. 
Troplong's  commentary  on  the  961st  Ar- 
ticle of  the  Civil  Code,  vol.  ii.,  paragraph 
1261  to  1269.  The  Article  is  that  which 
restricts  the  "droit  de  retour"  within 
the  limits  above  mentioned.  And  the 
general  object  of  the  learned  commen- 
tator is  to  shew  how  particular  provi- 
sions may  Nearly  be  construed  to  be  reser- 
vations of  a  "droit  de  retour"  rather 
than  substitutions;  the  consequence  being 
that  in  the  former  case  the  reservation,  tSl 
within  the  limits  prescribed  by  the  Code, 
will  be  operative ;  and,  if  beyond  those 
limits,  will  be  simply  inoperative :  where- 
as such  provisions,  if  construe  as  sub- 
stitutions, would  vitiate  the  whole  dispo- 
sition. He  applies  this  reasoning  to  a 
stipulation  for  a  "  droit  de  retour  "  to  the 
donor  or  his  heirs,  arguing  that  it  was 
not  because  the  latter  was  really  a  sab- 
stitution,  but  because  its  consequences 
were  similar  to  those  of  a  substitution, 
that  the  Code  Napoleon  limited  the  be- 
nefit of  a  "  droit  de  retour  "  to  the  person 
of  tiie  donor,  excluding  his  heirs.  And 
he  ftdly  admits  that  by  the  ancient  law 
such  a  reservation  would  have  been  valid, 
and  that,  if  the  donor  happened  to  die 
before  it  took  effect,  his  heirs  might  have 
claimed  the  benefit  of  it.  He  says,  "  There 
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will  always  be'this  essential  difference 
between  the  ^  droit  de  retonr '  and  a  snb- 
stitntion,  that  in  the  former  case  the  heir 
comes  forward  as  the  representative  of 
tl^  donor  and  as  exercising  a  right  which 
wonld  have  come  to  him  by  reversion  if 
an  exceptional  law  had  not  deprived  him 
of  it ;  whereas  the  snbstitate  is  only  a 
third  person,  who  is  so  &r  from  exerci- 
sing any  rights  of  the  donor,  that  the 
latter,  in  ms£ing  an  institution  and  snb- 
stitntion,  has  shewn  that  he  does  not  wish 
to  retain  any  of  his  rights,  but  that  he 
abandons  them  all.  He  adds,  "  En  nn 
mot,  dans  le  droit  de  retoor,  stipule^ 
m^me  an  profit  des  h^ritiers,  la  chose  don- 
n6e  remonte  vers  sa  source ;  dans  la  sub- 
stitution, elle  s'en  61oigne ;  dans  I'un  elle 
est  censee  rentrer  dans 'la  succession  du 
donateur  -defunt,  comme  si  elle  n'en  f^t 
jamais  sortie ;  dans  Tautre,  elle  passe  nn 
patrimonie  Stranger."  Troplong,  there- 
fore, must  be  admitted  as  an  authority  in 
&vour  of  the  proposition  that  a  stipula- 
tion for  a  "  droit  de  retonr  "  to  the  donor 
or  his  heirs  waspermitted  by  the  ancient 
French  law.  He  no  doubt  aftei^^ards 
comes  to  the  conclusion  that  where  the 
stipulation  is  for  a  "  droit  de  retonr  "  for 
the  benefit  only  of  a  third  person,  whether 
heir  or  not,  aud  without  mention  of  the 
donor,  the  stipulation  is  either  altogether 
invalid,  or  can  take  effect  only  as  a  sub- 
stitution; *4e  donateur  n'6tant  pas  du 
tout  dans  la  stipulation  de  retonr."  But 
on  this  it  is  to  be  observed  that  if  the 
stipulation  really  imports  the  reservation 
of  a  power  to  the  donor  on  the  happen- 
ing of  a  certain  contingency  to  disposq 
of  the  property  by  his  will,  it  is  in  sub- 
stance a  "  droit  de  retonr  "  to  him  and 
his  testamentary  heirs,  although  he  is  not 
expressly  named  in  the  condition;  its 
effect  being  to  bring  back  the  properly 
into  his  succession  as  if  it  had  never  gone 
out  of  it.  And  the  objection  founded  on 
the  mere  letter  of  the  stipulation,  viz., 
that  it  does  not  in  terms  mention  the 
donor,  can  hardly  prevail  against  the 
words  of  the  779th  Article  of  the  Cana- 
dian Code,  which  says,  "  A  resolutive  con- 
dition may  in  all  cases  be  stipulated  either 
in  fevour  of  the  donor  alone,  or  of  "a 
third  person." 
Their  Lordships  having  to  deal  with  an 


instrument  as  to  the  oonstrootion  and 
effect  of  which  there  has  been  so  much 
difference  of  opinion  amongst  those  con- 
versant with  such  dispositions,  and  with 
the  law  to  be  applied  to  them,  have  natu- 
rally felt  considerable  doubt  in  iibia  case. 
But  the  conclusion  to  which  they  have 
come  is,  that  the  construction  put  upon 
the  disputed  clause  bv  the  majority  of  the 
Court  of  Queen's  Bench  is  correct; 
and  that  there  is  nothing  in  the  law  of 
Lower  Canada  which  is  repugnant  to 
that  construction,  or  to  the  effect  given 
to  it. 

They  may  further  observe  that  even  if 
the  appellants  had  succeeded  in  shewing 
that  the  reservation  implied  in  the  con- 
struction put  upon  the  clause  by  the 
judgment  of  the  Court  of  Queen's  Bench 
was  unlawful,  they  would  not  thereby 
have  established  their  right  to  recover  in 
this  case.  To  establish  their  title  they 
must  shew  that  the  clause  constituted  a 
valid  and  irrevocable  substitution  in  their 
£Ekvour.  That  consequence  does  not  ne- 
cessarily follow,  because  the  clause  was 
not  a  valid  resolutive  condition,  or  even 
because  it  was  not  a  resolutive  condition 
at  all.  The  argument  for  the  appellants 
assumed  that  the  words  might  import  the 
reservation  of  a  power  to  the  donor  to 
"grever"  the  substitutes  with  further 
substitutions.  Henoe,  if  he  did  not  in- 
tend to  create,  and  did  not  create,  an 
irrevocable  substitution  in  favour  of  the 
other  heirs,  the  clause  may  well  be  taken 
to  reserve  a  power,  which  has  not  been 
duly  exercised,  to  "  grever  "  the  institute 
Joseph  Boy  with  further  substitutions. 
But  what  would  be  the  effect  of  holding^ 
either  that  the  condition  was  altogether 
void,  or  that  it  reserved  a  power  to  create 
new  substitutions  in  succession  to  the 
first,  which  had  not  been  exercised  ?  The 
effect  would  obviously  be  that  there  was 
no  valid  substitution  after  that  in  &vonr 
of  Joseph's  children;  and  that  on  the 
failure  of  that,  the  property  became  abso- 
lutely his,  and  capable  of  passing  under 
his  will.  On  this  view  of  the  case  it 
would  be  only  necessary  to  qualify  t^e 
grounds  of  the  judgment,  winch  wonld 
have  to  remain  a  judgment  for  the  dis- 
missal of  the  appellants'  suit.  Their 
Lordships,  however,  have  already  inti- 
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mated  their  opinion  that  the  judgment^ 
as  it  now  stands,  ought  to  be  affirmed. 

This  being  so,  it  is  nnnecessarj  for 
them  to  decide  the  question  of  ratifica- 
tion, and  thej  abstain  the  more  willingly 
from  the  consideration  of  that  question, 
because  thej  have  not  the  benefit  of  the 
judgment  of  the  Court  of  Queen's  Bench 
upon  it.  They  may,  however,  obsenre  that 
whatever  might  have  been  their  opinion 
as  to  the  effect  of  the  act  of  the  10th  of 
October,  1848,  they  would  have  felt  con- 
siderable difficulty  in  holding  that  there 
had  not  been  ''acceptation  tacite"  by 
reason  of  the  receipt  of  the  rents  of  the 
property  bequeathed  by  Joseph  Roy  to 
Madame  Grroth^,  and  in  distinguishing 
this  case  from  that  of  Boy  v.  Oagnon  (1). 
Nor,  as  at  present  advised,  are  they  satis- 
fied that  Mr.  Justice  Smith  was  warranted 
in  treating  the  amendment  in  the  plead- 
ings which  had  been  made  under.a  judge's 
order,  pronounced  after  hearing  both  par- 
ties, as  '*  utterly  irregular  and  insufficient 
to  put  the  plaintiffs  to  answer.'' 

Their'  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  decree  under 
appeal,  and  to  dismiss  thia  appeal  with 
ooets. 


Attorneys ^W.   La   Penoti^re,    for   appellants; 
J.  T.  Simpson,  for  respondent. 


1872.  T  AiFBED  NEtSON  LAUOHTON  (op- 

Nov.  14.  >  pellcmt)  v,  the  lobd  bishop  op 
Dec.  14.  J    SODOB  AND  UAN  (respoTident). 

Isle  of  Ma/n  —  Libel  —  Convocation — 
Bishop's  Charge — Fublication  of — Privi' 
leged  Cormnunication, 

The  charge  of  a  bishop  to  his  clergy  in 
convocation  contained  defamatory  matter 
in  respect  of  a  layman  in  the  diocese  who 
had  pviblicly  attached  the  conduct  of  the 
bishop,  and  the  charge  by  authority  of  the 
bishop  was  afterwards  published  in  a  local 
newspaper: — Held,  that  both  the  cha/rge 
and  the  publication  were  privileged  conu 
municationSy  if  made  bona  fide,  and  for 
the  purpose  of  vinddcatvng  the  conduct  of 
the  bishop. 

This  was  an  appeal  firom  a  judgment 


of  the  Appellate  Court  of  the  Isle  of 
Man. 

The  action  was  brought  by  the  appel- 
lant against  the  respondent  for  libel. 

The  declaration,  by  the  first  count, 
charged  the  libel  to  have  been  published  by 
the  respondent  at  a  general  convocation 
of  all  the  clergy  of  the  island,  and  in  the 
second  count,  the  libel  was  stated  to  have 
been  published  by  the  respondent  in  a 
newspaper  called  the  "  Manx  8un.^*  The 
respondent  did  not  plead,  and  by  the  law 
of  the  Isle  of  Man,  the  entry  of  no  plea 
is  equivalent  to  a  plea  of  Not  GuUiy. 

The  action  was  tried  before  the 
Deemster  and  a  special  jury  at  the 
Common  Law  Court  holden  at  Bamsay 
in  Hilary  Tenn,  1870. 

The  facts  were  as  follows — 

The  appellant  was  a  barrister,  practis- 
ing in  the  Isle  of  Man,  and  a  bill  having 
been  introduced  into  the  House  of  Keys, 
intituled  "  An  Act  for  the  Division  of  tiie 
Parish  of  Braddon,"  he  was  instructed 
to  oppose  the  bill  at  the  bar  of  the 
House  of  Keys.  The  appellant  accord- 
ingly appeared  at  the  bar  of  the  House 
of  Keys,  and  animadverted  upon  the 
manner  in  which  the  respondent  had 
exercised  his  ecclesiastical  patronage,,  and 
otherwise  upon  the  respondent's  nmnage- 
ment  of  his  diocese. 

The  respondent  a^rwards  wrote  his 
charge,  in  which  the  alleged  libels  were 
contained,  and  read  the  same  at  a  convo- 
cation of  his  clergy,  held  in  the  Bishop's 
Court,  and  afterwards  enclosed  the  cha^ 
to  the  editor  of  the  "  Manx  Sun  "  for 
publication. 

The  charge  accused  the  appellant  of 
employing  arguments  and  language  not 
ordinarily  used  by  any  man  of  high  pro- 
fessional repute  when  pleading  before  a 
common  jury  or  parish  vestry,  of  making 
slanderous  statements  and  uncharitable 
imputations,  and  false  accusations  under 
the  apparent  sanction  of  well-informed 
persons,  and  of  making  statements  with 
entire  disregard  to  truth,  "  of  being  a 
wicked  man,"  of  "  making  "  calumnious 
assertions,  "and  of  being"  guilty  of  the 
sin  of  bearing  false  witness  against  his 
neighbour. 

The  Deemster  directed  the  jury  in 
effect  that  both  the  reading  the  charge 
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by  the  respondent,  and  also  the  publica- 
tion of  it  in  the  Manx  Sun,  were  privi- 
leged, and  that  the  jury  could  only  find 
for  the  appellant  in  case  they  thought 
that  the  respondent  had  been  actuated  by 
maHcious  motives  against  the  appellant, 
and  had  exceeded  his  privilege. 

The  jury  returned  a  verdict  for  the 
appellant,  with  400L  damages. 

The  respondent  being  dissatisfied  with 
this  verdict,  traversed  the  same,  and  a 
case  was  stated  for  the  Appellate  Court, 
pursuant  to  the  "  Appellate  Jurisdiction 
Act,  1867." 

The  Appellate  Court,  on  the  29th  of 
June,  A.D.  1870,  ordered  judgment  to  be 
entered  for  the  respondent. 

From  this  judgment  the  present  appeal 
was  brought. 

Sir  J,  Kwrslake  and  Mr.  Ma/nsel  Jones^ 
for  the  appellant. — There  was  no  neces- 
sity for  evidence  of  express  malice  on 
the  part  of  the  respondent.  If  the  matter 
is  ae&matory,  the  law  implies  nUalice. 
Assuming  the  occasions  on  which  the 
libel  was  published  were  privileged  by 
reason  of  an  attack  having  been  made 
upon  the  respondent,  and  of  the  charge 
being  the  respondent's  defence  to  such 
attack,  still  the  parts  of  the  charge  com- 
plained of  were  not  privileged.  They 
were  not  necessary,  and  were  more  ex- 
tensive than  were  necessary  for  such 
defence.  The  libels  contained  an  attack 
upon  the  appellant  which  was  not  ne- 
cessary for  the  defence  of  respondent. 
The  publication  in  the  newspaper  cannot 
in  any  case  be  justified.  There  was  evi- 
dence for  the  jury  of  express  malice  in 
the  respondent  from  the  injurious  expres- 
sions contained  in  the  libels  ;  and  from  the 
fact  that  the  respondent  not  only  read 
the  libel  in  convocation,  but  also  cansed 
it  to  be  published  in  a  newspaper. 
They  referred  to  Starhie  on  Libel  (1), 
Oooh  V.  Wildes  (2),  Parmiter  v.  Oowpla/nd 
(3),  Fryer  v.  Kmnersley  (4),  Campbell  v. 


SpoUtswoode  (5),  Addison  on  Torts^  p.  781, 
Koenig  v.  Bdtchie  (6),  Wright  v.  Woodgate 
(7),  Spill  V.  Maule  (8). 

Mr,  A,  J,  Stephens  and  Mr.  B,  Shaw,  for 
the  respondent. — The  charge  of  a  bishop 
to  his  clergy  in  convocation  is  a  privileged 
communication  provided  it  be  bmM  fide. 
If  the  charge  contained  defamatory  mat- 
ter used  by  the  bishop,  as  in  this  case, 
for  the  purpose  of  vindicating  his  con- 
duct in  the  discharge  of  his  episcopal 
duties,  the  matter  is  privileged.     There 
must  be  evidence  of  malice  in  fjEict.     The 
cases  cited  are  not  cases  of  self-defence. 
The    pnbHcation    of  the    alleged    libel 
was  privileged    by  the    occasion    upon 
which  it  was  made,   and    the   circum- 
stances which  led   to  its  being    made. 
There  was  no  evidence  of  express  mahce 
for  the  Deemster  to  leave  to  the  jury.     It 
watf  the  duty  of  the  Deemster  to  have 
directed  a  verdict    for    the    defendant. 
The  Deemster  did  not  draw  the  atten- 
tion of  the  jury  to  the  distinction  between 
the  first  and  second  counts,  nor  did  he 
adequately  explain  to  the  jury  that  it  was 
not  necessarily  unlawful  for  the  respon- 
dent to  make  statements  having  a  ten- 
dency to  injure  and  lower  the  credit  of 
the  plaintiff,  provided  they  were  made 
bona  fide  and  in  reference  to  his  defence 
as  bishop  of  the  diocese.    They  referred 
to  Taylor  v.  Hawkins  {^),  SomerviUe  v. 
Hawkins  (10),  Woodward  v.  Lander  (11), 
Toogood  V.  Spyring  (12),  Harris  v.  Thomp- 
son (13),  Whiteley  v.  Adams  (14). 

'    Sir  R.  CoLLiEE  delivered  the  judgment 
of  their  Lordships  (15)  as  follows — 

(6)  8  B.  &  S.  769 ;  b.  c.  32  Law  J.  Rep.  (n.s.) 
Q.B.  186. 

(6)  3Falc.  &F.  413. 

(7)  2  Cr.  M.  &  R.  673. 

(8)  38  Law  J.  Rep.  (n.s.)  Exch.  138 ;  b.  c  Law 
Rep.  4  Exch.  232. 

(9)  16  Q,.B.  Rep.  380;  s.  c.  20  Law  J.  Rep. 
(n.s.)  Q,B.  313. 

(10)  10  Com.  B.  Rep.  683 ;  b.  c.  20  Law  J. 
Rep.  (n.s.)  C.P.  131. 


Q 


(1)  Folkard's  Ed.  1869,  p.  289. 

(2)  6  £.  £c  B.  338 ;  b.  c.  24  Law  J.  Rep.  (n. 
B.  367. 


8.) 


lep.  ^ , 

(11)  6Car.  &P.  648. 
(1^ 


(3)  6  Mee.  &  W.  106 ;  b.  c.  9  Law  J.  Rep.  (n.s.) 
Exch.  202. 

(4)  16  Com.  B.  Rep.  N.8.  422 ;  s.  c.  33  Law 
J.  Rep.  (K.8.)  C.P.  96. 


(12)  1  Cr.  M.  &  R.  187  ;  b.  c.  3  Law  J.  Rep. 
(n.8.)  Exch.  347. 

(13)  13  Com.  B.  Rep.  333. 

(14)  16  Com.  B.  Rep.  N.S.  393 ;  b.  c.  33  Law 
J.  Rep.  (n.8.)  C.P.  89. 

(16)  Present:  Sir  J.  W.  Colvile ;  Sir  Barnes 
Peacock;  Sir  Montague  Smith,  and  Sir  B.  P. 
Collier. 
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ThiB  was  an  action  of  libel  broaght  by 
the  appellant,  wlio  is  a  barrister  practising 
in  the  Isle  of  Man,  against  the  Bishop  of 
Sodor  and  Man. 

The  libel  complained  of  is  contained  in 
a  written  charge  read  by  the  bishop  to 
his  clergy  assembled  in  convocation,  and 
afterwards  pnblighed  by  his  anthoriiy  in 
the  Manx  iSwu  newspaper,  a  part  of 
which  charge  purported  to  be  a  reply  to 
a  speech  impugning  the  conduct  of  the 
bishop  addressed  by  the  plaintiff  as  an 
advocate  to  the  House  of  Keys  in  oppo- 
sition to  a  bill.  The  bishop  pleaded  a 
general  denial  of  ^e  allegatious  in 
the  declaration.  The  case  was  tried  be- 
fore one  of  the  Deemsters  and  a  special 
jury.  The  Deemster,  after  defining  the 
legal  meaning  of  libel,  left  it  to  the  jury 
to  say  whether  the  language  of  the  charge 
was  or  was  not  a  libel.  He  further  thus 
directed  them :  "  In  my  opinion  the  occa- 
sion upon  which  the  alleged  libel  was 
committed  was  a  privileged  occasion,  sub- 
ject only  to  this — that  if  there  was  malice, 
actual  malice,  express  malice,  you  will 
find  a  verdict  against  the  bishop  for  the 
excess.'*  *  The  jury  found  a  verdict  for  the 
plaintiff^  with  -iOOZ.  damages. 

This  verdict  was  set  aside  by  the  Ap- 
pellate Comrt  of  the  Isle,  on  the  ground 
that  there  was  no  evidence  of  express 
malice  which  the  Deeinster  was  justified 
in  leaving  to  the  jury,  and  judgment  was 
entered  for  the  defendant,  in  pursuance  of 
a  power  given  to  the  Appellate  Court  by 
a  local  statute  entitled  "The  Appellate 
Jurisdiction  Act,  1867." 

It  has  been  argued  before  their  Lord- 
ships that  the  delivery  by  the  bishop  of 
his  charge  to  the  clei'gy  in  convocation 
fell  within  the  category  of  communica- 
tions absolutely  privileged,  with  respect 
to  which  the  question  of  malice  cannot  be 
inquired  into,,  suph  as  the  charge  of  a 
Judge  to  a  jury,  or  a  speech  delivered  in 
Parliament. 

Inasmuch,  however,  as  one  count  of  the 
declaration  is  founded  upon  the  bishop's 
sending  a  report  of  his  speech  to  a  news- 
paper for  publication,  a  proceeding  cer- 
tainly not  entitled  to  such  absolute 
privilege,  the  decision  of  this  question 
could  not  dispose  of  the  appeal,  and  their 
Lordships  deem  it  enough  in  Ihe  present 


case  to  determine  whether  or  not  the 
communication  was  a  privileged  one  in 
the  ordinary  sense  in  which  that  term  is 
used,  that  is  to  say,  a  communication 
made  under  such  circirmstances  that  the 
prima  facie  inference  of  malice  which  the 
law  draws  from  all  libellous  expressions 
is  rebutted,  And  the  burden  of  proving 
express  malice  thrown  upon  the  plaintiff. 

In  order  to  determine  this  question  as 
well  as  that  of  express  malice  which 
arises  if  it  be  determined  in  favour  of  the 
defendant,  it  is  necessary  to  examine  the 
character  of  the  attacK  to  which  the 
charge  of  the  bishop  purports  to  be  a  de- 
fence, and  the  circumstances  under  which 
that  attack  was  made. 

It  appears  that  a  bill  was  prepared  by 
the  Attorney- General,  under  the  direction 
of  the  Lieutenant-Governor,  entitled  "An 
Act  for  the  division  of  the  parish  of 
Braddon.**  It  proposed  to  sever  from 
that  parish  as  much  of  the  town  of 
Douglas  as  is  contained  within  it,  dividing 
the  severed  district  into  three  parishes, 
and  conferring  on  the  bishop  the  right  of 
appointing  vicars  to  two  of  them,  St. 
George  and  St.  Thomas,  reserving  to  the 
present  vicar  of  Braddon  all  fees  and 
offerings  to  which  he  was  entitled.  It 
should  be  observed  that  a  dispute  was 
pending  between  the  bishop  and  the  vicar 
of  Braddon  as  to  the  patronage  of  St. 
Thomas'  Chapel,  and  that  the  bill  would 
practically  have  settled  that  dispute  in 
favour  of  the  bishop. 

This  bill  was  introduced  into  and 
passed  through  the  Council,  whereupon  a 
public  meeting  was  held,  described  to  be 
of  a  somewhat  excited  character,  in  which 
resolutions  were  passed  for  petitioning 
the  House  of  Keys  against  it ;  this  meet- 
ing was  addressed — it  is  said  effectively — 
by  Mr.  Laughton,  the  appellant,  who  was 
retained  as  counsel  to  oppose  the  bill 
before  the  House  of  Keys. 

The  purport  of  the  speech  of  Mr. 
Laughton  in  the. House  of  Keys,  which 
is  said  by  one  of  those  who  instructed 
him,  to  have  been  made  altogether  in 
pursuance  of  his  instructions,  was  to  the 
following  effect — 

'  He  contended  that  the  bill,  though 
nominally  that  of  the  Attomey-Geneml, 
was  in  reaUty  that  of  the  bishop.    That 
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the  bishop,  under  the  cloak  of  anxiety  for 
the  public  welfare  and  the  .cure  of  souls, 
in  reality  sought  only  increased  patronage 
for  himself,  at  the  expense  partly  of  the 
Vicar  of  Braddon,  his  conduct  to  whom 
was  described  as  an  attempt  "  to  take  by 
violence  the  property  of  his  neighbour." 
After  enforcing  these  views,  not  only  by 
argument  but  by  invective  and  sarcasm, 
much  applauded  by  a  large  number  of 
persons,  who,  as  well  as  the  members  of 
the  House,  appear  to  have  heard  the 
speech,  Mr.  Laughton  proceeded  to  a 
general  attack  upon  the  bishop  in  these 
terms  : 

"  His  Lordship  came  h6re  in  1854,  and 
what  has  he  done  in  the  way  of  patronage  ? 
Has  he  so  supported  the  Manx  Church  as 
to  entitle  himself  to  the  support  and  con- 
fidence of  the  Manx  clergy  and  the  Manx 
people?  Has  he  advanced  the  spiritual 
interests  of  the  diocese  over  which  he  was 
appointed?  Has  he  been  careful  in  ail 
ways  to  do  that  which  would  be  for  the 
good  of  the  souls  committed  to  his  charge  ? 
Or  has  he  not,  by  act  after  act,  till  {he 
whole  island  has  echoed  and  re-echoed 
with  cries  of  *  Shame!'  brought  a  foul 
stain  and  scandal  upon  the  Church  ?" 

He  concluded  his  speech,  during  the 
course  of  which  the  Speaker  of  the  House 
more  than  once  intimated  to  him  that  he 
was  exceeding  his  province  as  an  advo- 
cate, in  the  following  terms  : 

''The  report  of  the  sentiments  and 
opinions  uttered  hei*e  will  go  forth  through 
the  press  ;  and,  probably,  from  this  time^ 
we  may  date  the  restoration  of  the  Manx 
Church,  and  its  future  advancement  may 
be  substituted  for  what  has  hitherto  been 
decided  retrogression." 

It  is  to  be  observed  that  he  here  refers 
not  merely  to  the  facts  which  he  was 
instructed  to  state,  and  the  arguments 
founded  on  them,  but  to  ''  sentiments  and 
opinions  "  which  the  bishop  may  not  un- 
reasonably  have  supposed  to  have  been 
uttered  by  him  fully  as  much  in  his  cha- 
racter of  a  Manx  man,  as  in  that  of  an 
advocate. 

It  was  to  this  speech  that  the  bishop  in 
the  next  assembling  of  his  clergy  in  Con- 
vocation thought  it  proper  to  reply  and 
their  Lordships  are  clearly  of  opinion  that 
his  charge  was  a  privileged  communica- 


tion in  the  ordinary  sense  of  the  term,  on 
the  well-known  prmciple  that  a  commu- 
nication made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which 
he  has,  or  honestly  believes  he  has  a  duty, 
is  privileged,  if  miade  to  a  person  having  a 
corresponding  interest  or  duty,  although 
it  contains  criminatory  matter  which, 
without  that  privilege,  would  be  defama- 
tory and  actionable. 

The  bishop  had  manifestly  an  interest 
in  explaining  and  defending  his  conduct, 
if  indeed  it  were  not  strictly  his  duty  to  do 
so,  and  the  clergy  were  deeply  interested 
in  that  explanation  and  defence. 

It  does  not  necessarily  follow  that  the 
publication  of  the  charge  by  the  bishop  in 
the  local  newspaper  was  equally  privi- 
leged. Considering,  however,  that  the 
laity  as  well  as  uie  clergy  are  deeply 
interested  in  the  character  of  their  bishop 
and  in  his  conduct  of  the  affairs  of  his 
diocese,  and  that  the  speech  impugning 
^s  character  and  conduct  had  been  ad- 
dressed to  both  clergy  and  laiiy,  and  con- 
Y  veyed  to  both  by  the  press,  their  Lordships 
are  of  opinion  that  the  bishop  was  privi- 
leged in  addressing  his  defence  to  both 
tlm)ugh  the  same  channel  which  had 
conveyed  the  attack,  provided  that  he  did 
this  bona  fide,  for  the  purpose  of  vindica- 
ting himself,  or  of  informing  the  pubho 
upon  matters  which  they  were  oonoemed 
to  know,  and  not  of  defieoning  or  injuring 
the  appellant. 

For  these  reasons  their  Lordships  ag^ree 
with  both  the  Courts  of  the  Isle  in  hold- 
ing that  the  communication  was  a  privi- 
leged one  in  the  sense  before  explained. 

The  only  remaining  question  is,  whether 
or  not  there  was  evidence  of  express 
malice  on  the  part  of  the  defendant,  which 
ought  to  hove  been  submitted  to  the  jury ; 
not  indeed  a  mere  particle  or  sdntiUa  of 
evidence,  but  such  as  could  reasonably 
support  a  finding  for  the  plaintifiP.  Ex- 
press malice,  or  as  it  is  sometimes  called 
*'  malice  in  &ct,"  as  distinguished  from 
malice  inferred*  by  law,  is  defined  by 
Parke,  B.,  in  Wright  v.  Woodgate  (7), 
wherein  he  thus  expresses  himself :  "  The 
proper  metminf  of  a  privileged  commnni. 
cation  is  this,  that  the  occasion  on  which 
the  communication  was  made  i^bnts  the 
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inference  'prima  fa^  arising  fit)m  a  state- 
ment prejudicial  to  the  character  of  the 
plaintiff,  and  pnt9  it  upon  him  to  prove 
that  there  was  malice  in  fact — that  the 
defendant  was  actuated  bjc  motives  of 
personal  spite  or  ill-will,  independent  of 
the  occasion  on  which  the  communication 
was  made." 

It  has  been  contended  that  malice  in 
this  sense  is  to  be  inferr^  from  the  Ian- 
mage  of  the  bishop*s  charge,  and  un- 
doubtedly a  privileged  communication 
may  be  couched  in  language  so  much  too 
violent  for  the  occasion  as  to  afford  in 
itself  evidence  of  malice,  whereby  the 
privilege  is  forfeited. 

The  parts  of  the  charge  relied  upon  by 
the  plamtiff  are  the  following — • 

"The  result  of  this  unavoidable  pro- 
ceeding is  now,  unhappily,  too  well  known. 
The  Act  was  proposed  by  the  Attorney- 
General  of  this  isle  as  a  public  Act ;  and 
he  consented  to  make  himself  personally 
responsible  for  it :  I  declined  to  do  so  for 
reasons  which  I  am  not  at  liberty  to  state. 
Vested  interests,  and  the  spiritual  wel£eu:e 
of  the  whole  town  of  Douglas,  were  care- 
fully provided  for ;  an4  a  special  clause 
was  inserted  preserving  to  the  present 
vicar  of  Braddon  his  alleged  legal  rights. 
A^r  protracted  discussions  this  proposed 
measure  was  passed  by  the  council,  and.' 
sent  by  the  heutenant-govemor  to  the 
House  of  Keys. 

"  It  grieves  me  much  to  be  obUged  to 
speak  of  the  reception  which  it  (the  bill) 
met  with  in  this  branch  of  the  insular 
l^islature.  But  regard  for  the  Church 
of  this  isle,  for  my  own  official  influence 
in  this  diocese,  and  for  my  own  personal 
rc^tation  compel  me  to  record,  where 
alone  I  can  speak  on  such  a  subject  with 
becoming  regard  for  the  dignity  of  my 
office,  my  emphatic  protest  against  the 
manner  in  which  this  proposed  measure 
waa  treated  by  the  House  of  Keys ;  and 
to  express  my  surprise  that  any  legislative 
aasembly,  however  constituted,  should 
have  deliberately,  and  with  fore-know- 
ledge of  what  was  intended,  permitted  a 
gross  personal  attack  to  be  made,  in  its 
presence,  upon  a  member  of  the  council, 
without  any  previous  notice  being  given 
him ;  and  that  it  should  have  encouraged 
unproved  charges  against  the  bishop  of 


the  diocese  of  a  serious  nature,  to  be 
made  the  basis  of  an  argument  for  recusing 
even  to  consider  the  bill  as  a  public 
measure ;  and  for  treating  it  as  a  private 
Act,  introduced  by  the  bishop  of  the 
diocese,  under  false  pretences,  and  with 
other  objects  than  those  which  were 
clearly  stated  in  the  preamble  of  the  bill. 

"If  the  statements  to  which  I  refer, 
and  the  language  permitted  in  making 
them,  had  been  addressed  to  any  other 
audience,  in  any  other  place,  I  should 
have  treated  them  as  unworthy  of  any 
serious  attention.  But  when  they  were 
deliberately  uttered  by  counsel  at  the  bar 
of  the  House  of  Keys,  pleading  in  behalf 
of  one  of  my  own  clergy  and  others ;  and 
when  no  member  of  that  house  challenged 
the  accuracy  of  his  statements  of  &cts, 
though  some  protested  against  the  intem- 
perance of  his  expressions;  and  when 
arguments  and  language  were  employed 
with  reference  to  myself  whidi  are  not 
ordinarily  used  by  any  man  of  high  pro- 
fessional repute,  even  when  plea<£ng  be- 
fore a  common  jury  or  a  parish  vestry, 
the  influence  produced  by  such  a  proceed- 
ing, throughout  so  small  a  community  as 
ours,  is  calculated  to  be  of  veiy  serious 
consequence,  indirectly,  to  the  Church  in 
this  diocese;  and  the  practical  result 
must  be  to  deter  me  from  making  any 
other  attempt  to  remedy,  by  local  legisla- 
tion, any  of  those  difficulties  which  have 
grown  up  among  us  from  time  to  time 
affecting  our  spiritual  work,  and  which 
are  becoming  day  by  day  of  increasing 
importance. 

'* '  Magna  est  Veritas  '  is,  however,  an 
aphorism  of  general  implication,  though 
it  is  sometimes  veiy  slow  in  counteracting 
the  effect  of  slanderous  statements,  boldly 
made,  and  of  uncharitable  imputations : 
and  we  all  know  how  any  refritation, 
however  complete,  of  false  accusations, 
propagated  under  the  apparent  sanction 
of  weU-informed  persons,  frequently  fedls 
in  having  its  due  weight  with  ill-dieposed 
persons,  i^inst  the  conclusions  of  pre- 
conceived prejudices  and  of  for^^ne  con- 
conclusions. 

"  Meanwhile '  mens  conscia  recta '  must 
be  the  solace  of  any  public  man  who,  in 
the  discharge  of  his  official  duties,  has  to 
exercise  auUioriiy  in  opposition  to  old  cus- 
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toms,  or  to  private  interests,  or  to  private 
judgment,  as  mnch  as  to  his  owti  personal 
incUjiations ;  and  'fiatjnstitia  mat  ccBlum' 
must  be,  in  a  special  sense,  his  rule  of 
action  who  is  called  to  maintain  order 
and  discipline,  as  well  as  to  teach  unwel- 
come truths,  in  the  household  of  a 
heavenly  Lord  and  Master. 

"  It  IS  not  my  intention,  my  reverend 
brethren,  to  plead,  as  it  were,  before  you 
my  own  justification,  in  reply  to  the 
indictment  which  has  been  preferred 
against  me  in  another  place,  under  cir- 
cumstances of  a  peculiarly  grievous  na- 
ture. You  neither  desire  it  nor  need  it. 
The  time  may  yet  come  when  a  proper 
opportunity  will  be  gi^n  me  of  exposmg 
the  entire  disregard  to  truth  which  cha- 
racterized the  statements  of  which  I  have 
so  much  reason  to  complain.  I  can  only 
remind  you  once  more  that  the  whole 
body  of  our  Church  must  necessarily  suffer 
by  whatsoever  impairs  the  functions  of 
any  one  member  thereof ;  and  I  think  it 
hardly  needful  for  me  to  assure  you  that, 
as  I  should  feel  it  to  be  my  bounden  duty 
to  defend  the  humblest  curate  under  my 
charge  to  the  best  of  my  ability,  against 
any  mlse  imputations  injuriously  affecting 
his  ministerial  influence,  so  I  am,  for  the 
Church's  sake,  constrained  to  protect  the 
office  which  I  hold  from  the  assaults  of 
wicked  men ;  and  this  is  the  only  time 
and  place  which  enables  me  to  do  so  with 
due  regard  to  the  dignity  of  my  office  ; 
and  what  a  learned  judge  (Coleridge) 
has  said,  remains  true — *  What  does  not 
withstand,  has  no  standing  gi;ound.* 

"  Doubtless  it  is  to  such  a  feeling,  or 
what  we,  in  common  parlance,  charac- 
terize as  *  esprit  de  corps,*  or  rather,  loy- 
alty to  the  Church,  as  a  Church,  and  to 
each  other  as  brethren,  which  impelled 
some  of  those  who  were  directly  or  in- 
dierctly  implicated  in  charges  preferred 
against  their  diocesan  unjustly  to  state 
publicly  facts  in  refutation  of  calumnious 
assertions ;  and,  as  far  as  it  was  Jn  their 
power  to  do  so,  tS  correct  mis-statements. 
To  them  some  acknowledgment  is  due 
from  me  of  an  uncommon  exercise  of 
honour,  and  of  courageous  right  feeling  ; 
knowing,  as  they  must  have  done,  that 
they  exposed  themselves  thereby  to  mis- 
representation of  their  animus  and  their 


motives.  It  would  have  been  well,  in 
my  judgment,  for  the  Church  and  for 
themselves,  if  others  having  (as  we  all 
know  they  had)  the  power  to  do  so,  had 
acted  likewise;  or  rather,  been  the  first 
to  set  the  example  of  so  doing.  However 
dignified  such  a  course  may  be  in  a  man 
who  is  conscious  of  his  own  integrity, 
self-complacency  in  treating  the  sin  of 
bearing  fake  witness  against  a  neighbour 
with  '  silent  contempt '  is  not  at  all  times 
and  under  all  circumstances  a  sign  of 
honourable  manliness ;  especially  not  so, 
when  ^public  or  private  utterances  are 
seemingly  encouraged  which  are  mani- 
festly prejudicial  to  the  reputation  and 
influence  of  a  brother  or  a  friend,  who 
b^ars  with  them,  in  common,  though  with 
various  measures  of  responsibihty,  the 
title  of  *  fellow-citizen  with  the  saints, 
and  of  the  household  of  God.' " 

Some  expressions  here  used  undoubt- 
edly go  beyond  what  was  necessary  for 
self-defence,  but  it  does  not  therefore  fol- 
low that  they  afford  evidence  of  maUce 
for  a  jury.  -  To  submit  the  language  of 
privileged  communications  to  a  strict 
scrutiny,  and  to  hold  all  excess  beyond 
the  absolute  exigency  of  the  occasion,  to 
be  evidence  of  malice,  would  in  effect 
greatly  limit,  if  not  altogether  defeat, 
that  protection  which  the  law  throws 
over  privileged  communications. 

The  rule  on  this  subject  is  thus  ex- 
pressed by  the  Court  of  Common  Fleas 
in  Soiuei'viUc  v.  HawJcitis  (10)  : 

"  It  certainly  is  not  necessary,  in  order 
to  enable  the  plaintiff  to  have  the  ques- 
tion of  malice  submitted  to  the  jury,  that 
the  evidence  is  such  as  necessarily  leads 
to  the  conclusion  that  malice  existed,  or 
that  it  should  be  inconsistent  with  the 
non-existence  of  malice ;  but  it  is  neces- 
sary that  the  evidence  should  raise  a  pro- 
bability of  malice,  and  be  more  consistent 
with  its  existence  than  with  its  non-ex- 
istence." 

The  rule  thus  laid  down  has  been  since 
recognized  by  the  Court  of  Common  Pleas 
in  Harris  v.  Thempson  (13),  by  the  Court 
of  Queen's  Bench  in  Taylor  v.  Hawkins 
(9),  and  more  recently  in  iSpiZZ  v.  Maule 
(8),  by  the  Court  of  Exchequer  Chamber. 
In  the  last  case  the  communication,^nma 
fame  privileged,  described  conduct  of  the 
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plaintiff  admittmg  of  two  interpretations 
as  *'  dishonest  and  disgraceful.''  In  de- 
liyering  the  judgment  of  the  Court  of 
Exchequer  Chamber,  the  Chief  Justice 
thus  expressed  himself:  "The  preeump- 
idon  of  law  being  in  &vour  of  the  ab- 
sence of  malice  by  the  defendant,  and  the 
only  evidence  of  malice  being  his  descrip- 
tion of  acts  done  by  the  *  plaintiff,  which 
yrere  capable  of  a  twofold  construction, 
that  presumption  of  innocence  which  at- 
taches to  the  writer  must  also,  where  his 
act  is  capable  of  a  double  aspect,  still 
attend  him.  Starting  with  the  presump- 
tion of  innocence  in  his  &Your,  we  miist 
presume  that  the  defendant  did  entertain 
that  view  of  the  plaintiff's  acts,  which 
induced  him  to  believe,  and  honestly  to 
believe  and  say,  that  the  plaintiff's  con- 
duct was  dishonest  and  disgraceful.  We 
have  not  to  deal  with  the  question  whe- 
ther the  plaintiff  did  or  did  not  act  dis- 
honestly and  disgraceftilly ;  all  we  have 
to  examine  is,  whether  the  defendant 
stated  no  more  than  what  he  believed, 
or  might  reasonably  believe ;  if  he  stated 
no  more  t^an  this  he  is  not  Hable." 

Adopting  the  principle  of  these  cases, 
their  Lordships  do  not  think  it  necessary 
to  determine  whether  or  not  the  language 
of  Mr.  Laughton  was  such  as  is  ordin- 
aorily  used  by  barristers  of  high  reputa- 
tion, nor  whether  or  not  the  accusations 
against  the  bishop  were  false,  or  ^alse 
to  the  knowledge  of  the  plaintiff  or  of 
those  who  insimcted  him,  or  whether 
th^  were  preferred  honestly  or  wickedly. 
It  IS  enough  that,  having  regard  to  the 
circumstances  and  nature  of  the  attack 
upon  him,  the  bishop  may,  in  their  Lord- 
ships' opinion,  have  honestly  believed  that 
erverything  which  he  said  was  true,  and 
proper  f^^r  his  own  vindication,  although, 
in  met,  some  of  his  expressions  exceeded 
-what  was  necessary  for  it ;  and  that  the 
language  of  his  charge  is  more  consistent 
wiw  such  honest  belief,  and  with  the 
purpose  of  self- vindication,  than  with  that 
of  injuring  the  plaintiff.  This  being  so, 
the  Deemster  ought  to  have  decid^  in 
accordance  with  the  case  of  SomerviUe  v. 
Hawkms  (10),  that  the  langilage  of  the 
charge  afforded  no  evidence  of  malice  to 
he  submitted  to  the  jury.  Had  the  bishop 
refearred  to  the  conduct  of  the  plaintiff  on 
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any  other  occasion  than  that  of  his  ad- 
dressing the  House  of  Keys,  or  made  any 
general  attack  upon  his  private  or  pro- 
fessional character,  the  case  would  have 
been  different.  Some  attempt  was  made 
to  shew  malice  by  evidence  extrinsic  of 
the  bishop's  charge.  His  neglect  to 
answer  t^e  plaintiff's  letters  was  relied 
on  in  the  Court  below,  but  little  before 
their  Lordships,  because  the  explanation 
was  sufficient  tiiat  the  letters  were  sent 
to  the  bishop's  legal  adviser  to  be  answered 
by  him.  It  was  contended  that  malice  was 
to  be  inferred  from  the  bishop's  advocate 
objecting  at  the  trial  of  the  cause  to  the 
proof  of  the  truth  of  the  plaintiff's  state- 
ment, and  endeavouring  to  prove  the  im- 
propriety of  the  plaintiff's  demeanour, 
but  theur  Lordships  concur  with  the  Ap- 
pellate Court  that  no  such  inference  could 
be  properly  drawn.  Lastly,  it  was  in- 
sisted that  the  sending  of  the  charge  to 
the  Manx  Btm  was  evidence  of  malice. 
This  was,  in  itself,  under  the  circum- 
stances already  adverted  to,  no  such  evi- 
dence ;  but  if  there  had  been  evidence  of 
malice  dliundey  it  would  have  been  proper 
to  put  to  the  jury  the  question  whether 
the  charge  was  sent  to  the  newspaper 
bona  fide  or  maliciously  in  the  sense  be- 
fore explained. 

For  the  above  reasons  their  Lordships 
'  will  humbly  advise  her  Majesty  that  the 
judgment  of  the  Appellate  Court  of  the 
Isle  of  Man  be  affirmed,  and  this  appeal 
dismissed  with  costs. 


Attorneys — Johnston  &  Monnsey,  for  appellant; 
Park  &  "W.  B.  Nelson,  for  respondent 
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JAMES   BEOWN  {appellant)   v. 

ALEXANDER    M'LAOHLAN    (re- 


flfott^^  Avsiralia — Fencing  Act,  1865 — 
Application  of,  to  Waste  Lands — Lease  for 
Pastoral  Purposes. 

"  The  Fencing  Act,  1865  "  (South  Aus^ 
tralian  Statutes,  1865,  No,  6),  does  not 
apply  to  waste  lands  in  the  colony  demised 
by  the  Croum  for  pastoral  purposes. 

This  was  an  appeal  from  a  jadgment  of 
tlie  Supreme  Court  of  South  Australia, 
delivered  the  Ist  of  September,  1870, 
whereby  it  was  ordered  that  a  verdict 
obtained  by  the  appellant  should  be  set 
aside  and  a  nonsuit  entered. 

The  action  was  brought  by  the  ap- 
pellant to  recover  half  the  value  of  a 
fence  erected  by  him  between  adjoining 
tracts  of  land  respectively  occupied  by 
the  appellant  and  the  respondent,  and  of 
which  the  latter  had  "  availed  "  himself. 

The  action  was  based  on  the  provisions 
of  the  South  Australian  Fencing  Act  of 
1865-6,  No.  6,  the  fourth  section  whereof 
provides  that  "  when  any  occupier  of 
land  has  heretofore  availed  himself,  or 
shall  hereafter  avail  himself,  of  any  fence, 
not  being  a  pai?ty-fence,  dividing  such 
land  from  the  land  adjoining,  the  occu- 
pier in  possession  shall,  upon  demand,  be 
liable  to  pay  to  the  owner  of  such  divid- 
ing fence  one  half-part  of  the  value  at  the 
time  of  such  demand  of  so  much  of  such 
fence  as  shall  abut  upon  the  land  so  occu- 
pied as  aforesaid." 

The  interpretation  clause  of  the  Act 
enacts  that  "  Owner  of  a  dividing  fence  " 
shall  mean  the  person  who,  irrespective 
of  this  Act,  by  act  of  parties,  is  liable  to 
keep  such  fence  in  repair ;  wid  if  none, 
then  the  person  who  would  be  primarily 
damnified,  if  such  fence  were  destroyed.** 
"Fence**  "  shall  mean  any  fence  ordi- 
narily capable  of  resisting  the  trespass 
of  great  cattle.** 

**  Party  fence  "  "  shall  mean  any  fence 
which  has  been  jointly  erected  by  the  own- 
ers or  occupiers  of  adjoining  lands,  to  di- 
vide such  lands,  or  towards  Qie  erection  of 
which  such  owners  or  occupiers  have  con- 
tributed, or  towards  the  cost  of  erecting 
which  either  owner  or  occupier  has  con- 


tributed under  the  provisions  of  this  Act 
or  of  the  Ordinance  hereby  repealed.*' 

The  declaration  contained  two  counts, 
the  first  only  being  material  on  the  ap- 
peal. That  count  in  substance  stated 
that  the  appellant  was  the  owner,  within 
the  meaning  of  the  Fencing  Act,  of  a 
fence  erect^  before  the  passing  of  the 
Act,  which  divided  certain  land  therein 
mentioned  firom  land  occupied  by  the 
respondent,  and  that  the  respondent  had, 
before  the  commencement  of  the  action, 
availed  himself  of  such  fence  within  the 
meaning  of  the  Act.  The  count  then 
went  on  to  allege  a  deAmnd  in  writing, 
one  calendar  month  before  the  commence- 
ment of  the  action,  of  half  the  value  of 
the  fence  from  the  respondent  and  non- 
payment of  the  same. 

The  respondent  pleaded  :  1st — That  the 
appellant  was  not  the  owner  of  the  fence ; 
2ndly — That  the  respondent  was  not  the 
occupier  of  the  adjoining  land;  Srdly — 
That  the  fence  was  not  a  dividing  fence ; 
and  4)thly — That  the  respondent  had  not 
availed  himself  thereof. 

The  replication  joined  issue  on  these 
pleas. 

The  material  fects  of  the  case  were 
as  follows — 

The  appellant  and  respondent  were 
lessees  of  contiguous  tracts  of  land  in 
South  Australia,  which  were  known  by 
the  name  of  "  sheep  runs,**  and  were  held 
under  pastoral  leases,  granted  by  the 
Colonial  Grovemmont  to  persons  in  the 
colony  for  the  purposes  of  sheep  fiekmi- 
ing  and  pasturage.  These  leases  were 
granted  pursuant  to  the  provisions  of 
various  Acts  of  the  Colonial  Parlia- 
ment, which  prescribe  the  conditions  ajid 
covenants  subject  to  which  they  are 
held,  and  contained  covenants  that  the 
lessees  should  not,  at  any  time  during  the 
demise,  do  any  act  of  waste  on  the  de- 
mised premises,  nor  excavate,  dig  or 
plough,  break  up  or  convert  into  tillage, 
any  part  thereof,  except  as  therein  pro- 
vided; and  should  not,  during  the  said 
term,  without  the  hcense  in  writing  of 
the  governor  of  the  province  for  the  time 
being,  first  obtained  for  every  such  pur- 
pose, fell  or  cut  down  any  trees  or  other 
timber  or  then  thereafter  growing  upon. 
the  waste  lands  demised,  except  for  ereo^ 
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tions,  fencings,  firewood,  or  for  the  pur- 
pose of  cultivation  according  to  the  pro- 
viso in  that  behalf  therein  contained.  And 
lastly,  should  and  would,  at  all  times 
thereafter  during  the  demise,  in  every  re- 
spect comply  with,  do,  perform  and  carry 
into  effect  all  and  every  the  regulations 
which  the  governor  for  the  time  being 
should  at  any  time,  or  from  time  to  time, 
see  fit  to  make,  order  and  promulgate, 
either  regulating  the  tenure  or  occupa- 
tion of  the  waste  lands  of  the  Crown  in 
the  said  province,  or  for  the  governance 
of  the  aboriginal  inhabitants  of  the  said 
province,  in  so  far  as  such  regulations 
may  affect  the  lessee  in  respect  of  the  re- 
servation therein  contained,  and  the  rights 
of  entry  and  other  rights  which  such  abo- 
riginal inhabitants  should  from  time  to 
time  have,  use  and  exercise. 

By  the  regulations  as  to  leases  of  waste 
lands  in  the  colony,  made  by  virtue  of  an 
Act  of  South  Australia,  1857,  it  is  provided 
**  that  all  other  waste  lands,  not  previously 
occupied  under  a  lease  or  a  contract  for  a 
lease,  will  be  let  in  single  blocks  to  the 
highest  bidder  at  public  auction,  for  a 
term  not  exceeding  fourteen  years.  All 
waste  lands  having  been  previously  occu- 
pied under  lease  or  contract  for  a  lease, 
but  reverting  to  the  Crown  by  effluxion 
of  time  or  other  cause,  will  be  let  to  the 
highest  bidder  at  public  auction  for  a  term 
not  exceeding  seven  years.** 

*'  The  whole  or  any  portion  of  any  run 
may  be  reserved  or  resumed  for  public 
pm>pose8,  after  giving  six  months*  notice, 
whether  for  sale  or  otherwise.  In  case  of 
resumption,  the  proportionate  rent  paid 
or  to  be  paid  in  respect  of  the  quanti^  of 
land  so  resumed  will  be  returned  or  al- 
lowed to  the  lessee." 

"Whenever  it  shall  be  deemed  expe- 
dient to  sell  or  resume  for  any  public  pur- 
pose any  land  included  in  a  pastoral  lease, 
the  lessee  may  claim  the  value  of  improve- 
ments effected  on  land  so  sold  or  resumed, 
if  such  claim  is  made  within  one  month 
after  notice  of  such  intended  sale  or  re- 
sumption. The  lessee  must  name  a  va- 
luer within  one  month  after  receiving  the 
notice  before  mentioned,  who,  with  a 
vainer  to  be  appointed  by  the  surveyor- 
general,  will  award  the  amount  of  com- 
pensation to  be  paid  to  the  lessee  for  such 


improvements.  If  the  two  valuers  can- 
not agree,  they  shall  have  power  to  choose 
an  umpire ;  and  if  the  lessee  fails  to  nfiime 
a  valuer,  as  herein  required,  the  sur- 
veyor-general will  proceed  to  value  the 
improvements,  or  will  nominate  some 
other  person  to  act  in  his  place,  which 
valuation  will  be  conclusive,  and  pay- 
ment will  be  made  to  the  lessee  according 
to  such  valuation.*' 

"  Whenever  any  such  compensation  is 
awarded  in  respect  of  land  resumed  for 
the  purpose  of  sale,  the  particular  lots 
of  land  on  which  the  improvements  have 
been  effected  will  be  offered  for  sale  as 
"  special  country  lots,*'  the  ordinary  up- 
set price  of  the  land  being  increased 
by  the  amount  of  such  compensation, 
which  amount  will  be  paid  over  to  the 
lessee  after  the  sale  of  the  land,  or  allowed 
in  the  abatement  of  the  pui'chase  money, 
if  the  land  is  purchased  by  the  lessee.*' 

The  appellant  became  lessee  of  a  part 
of  the  land  held  by  him,  comprising  alto- 
gether an  area  of  nearly  180  square  miles, 
under  a  lease  dated  the  1st  of  July,  1859, 
granted  for  a  term  of  six  years;  but 
under  the  Act  of  1868,  No.  20,  of  the 
South  Australian  Legislature,  he  was  en- 
titled, as  a  matter  of  right,  to  a  renewal 
of  the  lease  for  a  term  of  five  years,  on 
giving  notice  that  he  desired  such  renewal 
within  a  certain  time  before  the  expira- 
tion of  the  original  lease.  Pursuant  io 
this  provision,  the  appellant  applied  for 
and  obtained  a  renewed  lease,  dated  the 
12th  of  July,  1865.  The  remaining  part 
of  the  appellant's  run  was  held  under  a 
lease  dated  the  8th  January,  1866,  granted 
for  a  term  of  fourteen  years. 

In  the  year  1863  the  appellant  erected, 
at  his  own  expense,  a  wood  and  wire 
fence,  capable  of  resisting  the  trespass  of 
sheep  and  larg^  cattle,  extending  eleven 
miles  along  the  boundary  of  his  run,  and 
separating  it  from  that  occupied  by  the 
respondent;  and  it  was  in  respect  of  so 
much  of  this  fence  that  he  claimed  the 
contribution  which  was  the  subject  of  the 
action. 

The  respondent  was,  at  the  time  of  the 
demand  mentioned  in  the  declaration,  the 
ocpupier  of  the  land  adjoining  the  fence, 
and  the  fence  was  a  dividing  fence,  and 
the  respondent  had  availed  himself  of  it 
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before  tlie  demand  mentioned  in  ihe  de* 
daration. 

The  trial  took  place  before  Mr.  Jnstioe 
Wearing,  on  the  8th  of  April,  1870. 

The  only  question  left  to  the  jury  to 
determine  was,  whether  the  appellant  was 
the  owner  of  the  fenoe  in  question  within 
the  meaning  of  the  Fencing  Act,  1865, 
and  the  learned  Judge  told  the  jmy  that 
the  Act  wairanted  them  in  giving  half 
the  value  of  the  fence  when  the  party 
charged  had  availed  himself  of  it,  and 
that  there  was  evidence  that  the  defen- 
dant had  done  so. 

The  juiy  found  a  verdict  for  the  appel- 
lant for  1841. 

On  the  5th  of  May,  1870,  the  respon- 
dent obtained  a  rule  calling  on  the  appel- 
lant to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had 
between  ^the  parties,  on  the  grounds,  first, 
of  misdirection  by  the  learned  Judge  in 
directing  the  jury  that  the  plaintiff  was 
the  owner  of  the  fence,  the  subject  of  the 
action,  within  the  meaning  of  the  Fencing 
Act. 

On  the  Ist  of  September,  1871,  the 
Supreme  Court  delivered  judgment,  and 
decided  that  the  Fencing  Act,  1865,  was 
not  intended  to  apply  to  fences  erected  by 
pastoral  lessees,  and  ordered  the  rule  to 
be  made  absolute. 

The  grounds  of  this  decision  were  that 
a  former  repealed  ordinance  giving  a  right 
to  contribution  for  the  erection  of  fences 
did  not  apply  in  the  case  of  pastoral 
lessees,  and  that  this  raised  the  presump- 
tion that  the  present  Act,  whidi  was  in 
pari  materia,  did  not  apply;  that  this 
presumption  could  not,  however,  form  any 
ground  for  the  judgment  of  i^e  Court, 
unless  there  was  something  in  the  nature 
and  incidents  of  the  tenure  of  pastoral 
lessees  to  render  it  improbable  that  the 
Legislature  intended  to  include  them  in 
the  provisions  of  the  new  Act ;  but  that 
lookmg  at  their  position,  the  powers  of 
resumption  reserved  to  the  Crown,  the 
rights  of  entry  and  passage  res^<ved  to 
the  Aborigines,  and  under  certain  circum- 
stances to  the  public,  and  the  provisions 
of  the  Scab  Act  giving  a  right  and  im- 
posing an  obligation  upon  all  persons 
driving  sheep  to  cross  runs  in  a  direct 
Jine,   it   would   seem  that    the   erection 


of  fences  was  not  authorised  by  their 
leases,  and  could  not,  therefore,  be  the 
subject  of  compensation  from  a  person 
who,  by  erecting  a  fence  abutting  on  that 

Srevioui^  erected,  was  himself  a  wrong- 
oer.  The  Couii,  therefore,  concluded 
that  the  Act  only  applied  to  land  pur- 
chased from  the  Grown,  and  not  to  land 
held  for  pastoral  purposes. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr,  Field  and  Mr.  Ounningham,  for  the 
appellant. — The  judgment  proceeds  on  an 
erroneous  conception,  as  well  of  the  inten- 
tion of  the  Fencing  Act  as  of  the  legal 
position  of  pastoral  lessees.  The  reason- 
ing by  whicn  the  Supreme  Court  arrived 
at  the  conclusion  that  fences  erected  by 
pastoral  lessees  do  not  come  under  the 
operation  of  the  Act  is  erroneous.  The 
langua^  of  the  Act,  while  exceedingly 
compr^ensive,  is  at  the  same  time  clear 
and  decisive.  The  question  is  whether 
the  appellant  was  the  owner  of  the  dirid- 
ing  fence  in  question.  /  The  Act  defines 
"  Sie  owner  of  a  dividing  fence  "  to  be 
"  the  person  who,  irrespective  of  the  Act, 
by  act  of  parties,  is  liable  to  keep  such 
fences  in  repair,  and,  if  none,  then  the 
person  who  would  be  primarily  damnified 
if  such  fence  were  destroyed."  There  is 
a  clause  in  the  appellant*s  lease  binding 
him  to  keep  fences  in  repair.  The  appel- 
lant would  be  the  person  primarily  dam- 
nified by  the  destruction  of  the  fence,  it 
having  been  erected  at  his  expense.  Ac- 
cording to  aither  branch  of  the  definition 
the  appellant  would  be  the  owner  of  the 
dividing  fence  in  question  within  the 
meaning  of  the  Act.  The  conclusion  from 
the  reservations  that  the  erection  of  fences 
by  pastoral  lessees  is  not  authorised  by 
their  leases,  is  a  violent  and  untenable 
inference  to  draw.  By  the  lease  the 
lessees  are  restrained  generally  from  cut- 
ting down  timber  or  trees ;  they  are  never^ 
thdess  permitted  to  do  so  for  the  purpose 
of  fencing,  and  in  the  renewal  leases  there 
is  always  a  covenant  binding  the  lessee  to 
keep  fences  in  repair. 

Mr.  Cohen  and  Mr.  Strangways^  for  the 
respondent. — The  only  question  to  be  de- 
cided upon  this  appeal  is  in  respect  of  the 
application  of  the  Fencing  Act.  That 
Statute  was  intended  to  apply  to  land  sold 
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by  the  Crown,  and  was  never  intended  to 
applj  and  does  no<r  apply  to  the  waste 
lands  <^  the  colony  denused  by  the  Crown 
for  pastoral  pnrposes  only.  The  owner- 
ship of  this  land  remains  in  the  Crown. 
Tl^  Fencing  Act  was  intended  to  repeal 
the  Ordinance  of  1846,  which  had,  been 
passed  for  the  fencing  of  land  and  to 
make  other  provisions.  The  right  for 
which  the  appellant  contends  was  created 
by  the  Ordinance  of  1846.  There  is  no 
question  that  that  Ordinance  did  not  apply 
to  waste  lands  occnpied  for  pastoral  par- 
poses.  The  Fencing  Act  of  1865  was  only 
intended  to  apply  in  the  same  way  to  land 
absolutely  sold  by  the  Crown.  The  sta- 
tute professes  to  repeal  the  ordinance, 
and  to  re-enact  its  provisions.  It  has 
been  contended  that  the  words  of  the  Act 
are  large  enough  to  embrace  lands  held 
under  pastoral  leases.  But  the  intention 
of  the  Act  is  declared  by  the  preamble. 
The  lands  of  the  colony  consist  of  two 
classes — ^first,  lands  absolutely  sold  by  the 
(}ov«mment,  and  waste  lands  demised  for 
pastoral  purposes.  The  Legislature  of  the 
colony  has  had  this  fact  in  view.  The 
statutes  are  of  two  classes,  viz.,  those 
regulating  the  permanent  use  of  lands 
absolutely  purchased  from  the  Crown,  and 
those  reg^ulating  the  temporary  use  and 
occupation  of  waste  lands.  The  Fencing 
Act  of  1865  is  only  applicable  to  lands 
purchased. 

SiE  James  W.  Colvilb  delivered  the 
judgment  of  their  Lordships  (I). — 

The  appellant  and  -respondent  are  the 
holders  of  contiguous  runs  in  South 
Australia,  leased  by  the  Crown  for  pas- 
toral purposes.  In  1870  the  appellant 
commenced  an  action  in  the  Supreme 
Court  of  the  colony  for  the  recovery  from 
the  respondent  of  half  the  value  of  a 
fence  erected  by  the  former  on  the  boun- 
dary line  between  the  two  ruiys.  His 
rig^t  of  action  was  founded  on  the  4th 
section  of  the  local  statute  known  as 
•*  The  Fencing  Act,  1865,"  which  is  in 
these  .words — 

"  When  any  occupier  of  land  has  here- 
tofore availed  himself,  or  shall  hereafter 

(1)  Present  Sir  J.  W.  Colvile,  Sir  Barnes 
Fea<x)ck,  Sir  Montague  Smith,  and  Sir  R  P. 
Collier. 


avail  himself  of  any  fence,  not  being  a 
party  fence,  dividing  such  land  from  the 
land  adjoining,  the  occupier  in  possession 
shall,  upon  demand,  be  liable  to  pay  to 
the  owner  of  such  dividing  fence  one- 
half  part  of  the  value  at  the  time  of  such 
demand  of  so  much  of  such  fence  as  shall 
abut  upon  the  land  so  occupied  as  afore- 
said." ' 

At  the  trial  it  was  either  admitted  or 
proved  that  the  plaintiff  was  at  the  time 
of  the  erection  of  the  fence,  which  was 
finished  in  June,  1863,  a  tenant  of  the 
Crown  for  pastoral  purposes,  of  the  run 
called  Avenue  Range,  and  had  continued 
to  be  so  up  to  the  date  of  the  commence- 
ment of  the  action ;  that  he  had  erected 
the  fence  on  the  boundary  line ;  that  the 
defendant  was,  at  the  time  of  the  demand, 
occupier  of  the  adjoining  run  known  as 
Mount  Scab ;  and  before  the  demand  had 
availed  himself  of  the  fence  within  the 
meaning  of  the  Act ;  and,  further,  that 
the  demand  was  duly  made.  And 
it  is  admitted  that,  in  this  state  of  thines, 
the  plaintiff  was  entitled  to  recover,  if  ne 
were  the  owner  of  a  dividing  fence  within  ' 
the  true  intent  and  meaning  of  the  Act. 

The  jury,  under  the  direction  of  the 
learned  Judge  who  tried  the  cause,  found 
a  verdict  for  the  plaintiff,  and  assessed 
the  damages  at  1842.  The  defendant 
afterwards,  under  leave  reserved  at  the 
trial,  moved  for  and  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  had ;  and, 
upon  argument,  the  full  Court,  on  the 
ground  that  the  Fencing  Act  of  1865 
must  be  held  to  apply  oiJy  to  land  pur- 
chased from  the  Crown,  and  not  to  land 
held  for  pastoral  purposes,  ordered  that 
the  verdict  entered  for  the  plaintiff  should 
be  set  aside,  and  a  nonsuit  entered. 

The  appellant  being  dissatisfied  with 
this  judgment,  applied  for  special  leave 
to  appeal  on  the  ground  that,  although 
the  sum  in  dispute  was  below  the  appeal- 
able amount,  the  question  deteimined 
against  him  was  one  of  general  interest 
and  considerable  importance  in  the  colony ; 
and  such  leave  was  accordingly  granted, 
but  on  the  understanding  that  the  appeal 
should  be  confined  to  the  substantial  ques- 
tion involved  in  the  judgment  of  the 
Court,  and  that  no  formalx)bjection  should 
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be  taken  on  the  grotrnd  that  the  order 
was  not  for  a  new  trial,  but  to  enter  a 
nonsuit. 

The  appeal  has  been  fiairlj  argued  on 
that  understanding,  and  the  only  question 
for  their  Lordships'  determination  is,  whe- 
ther the  learned  Judges  of  the  Supreme 
Court  were  right  in  holding  that  the 
statute  does  not  apply  to  land  held  for 
pastoral  purposes ;  or,  in  other  words, 
that  the  appellant  was  not  the  owner  of  a 
dividing  fence  within  the  meaning  of  the 
Act.  If  they  are  right,  the  foundation 
of  the  action  fiedls.  If  they  are  wrong, 
the  appellant  is  entitled  to  retain  his  ver- 
dict, and  to  have  judgment  entered 
accordingly. 

The  object  of  the  "  Fencing  Act,  1865," 
as  declared  in  its  preamble,  was  to  repeal 
the  Ordinance  (No.  10,  of  1846)  which 
had  been  passed  to  encourage  the  fencing 
of  land,  and  to  make  other  provisions  in 
lieu  thereof.  It  accordingly  did  repeal 
that  ordinance,  and  enacted  the  provi- 
sions upon  which  the  present  question 
has  arisen.  It  is,  however,  to  be  observed 
that  the  particular  right  upon  which  the 
appellant's  action  was  founded  was  not 
for  the  first  time  enacted  by  the  latter 
statute.  It  is  substantially  ihe  same  as 
that  given  by  the  first  section  of  the  re- 
pealed ordinance  to  those  who  were  within 
its  operation.  The  Chief  Justice,  in  de- 
livering the  judgment  of  the  Supreme 
Court,  stated  that  it  had  been  conceded 
on  the  argument,  that  the  ordinance  could 
not  apply  to  fences  upon  lands  held  for 
pastoral  purposes.  Mr.  Field  was  at  first 
inclined  to  question  the  correctness  of  this 
admission  (if  made)  ;  but,  as  t^e  argu- 
ment proceeded,  it  appeared  that  in  1846 
when  the  ordinance  was  passed,  waste 
lands  occupied  for  pastoral  purposes  were 
held  not  under  leases,  but  under, mere 
licenses  from  the  Crown,  and  that,  conse- 
quently, it  was  impossible  to  bring  the 
holders  of  such  lands  within  the  definition 
of  an  owner  contained  in  the  4th  clause 
of  the  ordinance.  It  is,  therefore,  now 
admitted  that,  when  the  fence  in  question 
was  completed,  viz.,  in  June,  1863,  the 
appellant  could  not  have  enforced  under 
the  then  existing  law  any  such  right  as 
he  now  asserts  against  the  respondent,  or 
other  occupier  of  Mount  Scab ;  and  fur- 


ther, that  the  ordinance  having  no  appli- 
cation to  the  waste  lands  held  for  pastoral 
purposes,  was  designed  only  to  encourage 
the  fencing  of  lands  of  which  the  owner- 
ship had  been  or  might  be  thereafter 
purchased  from  the  Crown.  The  only 
question,  therefore,  is,  whether  the  appel- 
lant has  acquired  the  right  on  which  he 
insists  by  force  of  the  subsequently  en- 
acted "  Fencing  Act  of  1865." 

Much  of  the  argument  before  their 
Lordships  has  turned  upon  the  peculiar 
nature  of  the  tenure  under  which,  in  this 
colony,  waste  lands  are  and  have  been 
held  under  the  Crown  for  pastoral  pur- 


It  is  unnecessary  to  trace  with  particu- 
larity the  legislation  which  has  taken 
place  on  this  subject  by  means  either  of 
Orders  in  Council,  Imperial  Statutes,  Acts 
of  the  Local  Legislature,  or  regulations 
promulgated  by  the  Executive  Grovem- 
ment  under  some  statutory  authority.  It 
is  sufficient  to  state  that  the  public  docu- 
ments admitted  by  the  consent  of  the 
parties  in  evidence  on  the  record,  and  the 
statutes  to  which  their  Lordships'  atten- 
tion has  been  directed,  seem  abundantly 
to  establish  the  following  propositions — 

Ist.  That,  ever  since  the  first  establish- 
ment of  the  colony  in  1834,  there  have 
been  two  distinct  classes  of  real  property : 
the  first,  consisting  of  land  absolutely 
sold  by  Government  to  settlers  and  immi- 
grants for  agricultural  or  building  pur- 
poses; and, 'the  other,  of  the  residue  of 
the  waste  lands,  the  ownership  whereof 
remained  in  the  Crown,  forming  as  it 
were  the  public  stock  by  the  provident 
use  of  which  the  future  development  of 
the  colony  was  to  be  secured. 

2nd.  That  although  the  Crown  has  been 
in  the  habit  of  granting  the  temporaiy 
use  and  occupation  of  large  portions  of 
these  waste  lands  for  pastoral  puiposes, 
its  power  of  doing  so  has  always  been 
jealously  controlled ;  that,  in  the  first 
instance,  it  granted  mere  licenses  to  de- 
pasture so  many  head  of  sheep  or  cattle 
without  any  definition  of  area,  or  the 
grant  of  an  exclusive  right  in  the  soU; 
that  when  leases  came  into  use  its  power 
of  leasing  was  limited  as  to  time  (a  limi- 
tation which,  though  enlarged  from  time 
to  time,  still  exists)  ;  and  that  every  lease 
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so  granted  contained  varioiis  conditions 
and  provisions  which  went  to  restrict  the 
powers  of  the  lessees ;  to  secure  certain 
privileges  for  the  aboriginal  inhabitants 
and  the  general  public ;  and,  above  all,  to 
reserve  to  the  Crown  the  right  of  re- 
Boming  the  lands  in  certain  events  for 
public  purposes,  one  of  such  purposes 
being  the  absolute  sale  of  any  part  of  them 
to  agricultural  settlers. 

3rd.  That,  in  particular,  such  leases 
vere  made  voidable  whenever  the  lands 
comprised  in  them  should  be  declared  to 
be  part  of  a  hundred ;  it  being  in  such 
case  provided  that  so  much  of  the  land 
included  in  the  hundred  as  might  remain 
waste,  should  be  subject  to  certain  rights 
of  common  in  favour  of  the  proprietors  of 
the  purchased  and  settled  lands  in  the 
hundred;  and  even  when  not  required 
for  that  purpose  should  not  be  demised 
to  a  pastond  leasee  for  mpre  than  one 
year. 

From  this  state  of  things  it  has  natu- 
rally resulted,  as  was  pointed  out  by  Mr. 
Strangways,  that  the  written  law  of  the 
colony  has  had  a  tendency  to  divide  itself 
into  two  distinct  classes,  viz..  Acts  de- 
sired to  regulate  the  permanent  use  and 
enjoyment  of  the  purchased  lands,  and 
Acts  designed  to  regulate  the  temporary 
use  and  occupation  of  the  waste  lands, 
and  especially  to  restrain  the  improvident 
alienaUpn  of  large  tracts  of  such  land. 

The  Ordinance  of  1846  is  admitted  to 
have  been  exclusively  a  law  of  the  former 
dass. 

It  has,  however,  been  argued  that,  in- 
asmuch as  the  terms  of  the  Fencing  Act, 
1865,  are  wide  enough  to  embrace  the 
tenants  of  the  Crown  under  pastoral 
leases,  that  Act  must  be  taken  to  apply  to 
them  unless  they  are  excluded  from  its 
operation  by  express  words,  or  necessary 
intendment ;  and  that  the  Legislature  in 
passing  it,  and  in  repealing  the  former 
ordinance,  must  be  presumed  to  have  in- 
tended so  to  extend  the  provisions  for 
the  encouragement  of  fencing. 

Their  Lordships  are  not  satisfied  that 
this  reasoning  is  correct  They  conceive 
that,  in  dealing  with  a  statute  which  pro- 
fesses merely  to  repeal  a  former  statute 
of  limited  operation,  and  to  re-enact  its 
provisions  in  an  amended  form,  they  are 


not  necessarily  to  presume  an  intention 
to  extend  the  operation  of  those  provisions 
to  classes  of  persons  not  previously  subject 
to  them,  unless  the  contrary  is  shewn ; 
but  that  they  are  to  detemune  on  a  &ir 
construction  of  the  whole  sta^te  con- 
sidered with  reference  to  the  surrounding 
circumstances  whether  such  an  intention 
existed. 

Mr.  Field,  indeed,  contended  that  the 
intention  might  be  presumed  since  the 
same  motives  which  induced  the  Legisla- 
ture to  encourage  the  fencing  of  the 
settled  and  purchased  lands,  would  make 
it  desire  to  encourage  the  fencing  of  the 
waste  lands  leased  ^r  pastoral  purposes ; 
and  he  also  relied  on  the  stipulations  in 
the  renewed  leases  which  bound  the 
tenant  to  keep  existing  fences  in  repair. 
But  there  are  many  reasons  why  the 
Legislature  should  encourage  the  fencing 
of  lands  in  a  hundred  parcelled  out 
amongst  small  proprietors,  and  containing 
certain  common  la^ds  on  which  such  pro- 
prietors have  a  right  of  pasturage,  which 
have  no  application  to  the  construction  of 
boundary  fences  ]E>etween  the  vast  districts 
^demised  for  pastoral  purposes  for  short 
terms  of  years.  Moreover,  the  judgment 
under  appeal  suggests  various  reasons 
founded  on  the  Crown's  right  of  resump- 
tion ;  and  on  the  conditions  imposed  on 
the  lessees  in  favour  of  the  aborigines 
and  the  public,  which,  if  not  absolutely 
inconsistent  with  the  existence  of  the 
supposed  intention,  do  at  least  render  it 
highly  improbable.  Again,  the  stipula< 
tions  for  the  keeping  up  the  fences  are 
satisfied  by  supposing  that  they  apply  to 
such  fences  as  are  required  for  cattle  or 
sheep  pens,  or  other  purposes  connected 
with  the  use  of  the  run.  They  do  not 
necessarily'  imply  a  desire  even  on  the 
part  of  the  Crown  to  encourage  the  inclo- 
sure  of  vast  tracts  of  waste  land  within 
boundary  fences.  And  although  their 
Lordships  were  referred  to  a  late  Act, 
No.  17  of  1869,  of  which  the  33rd  section 
contemplates  the  fencing  in  by  pastoral 
lessees  of  areas  of  the  demised  land  com- 
prehending even  twenty-five  square  miles; 
that  enactment  seems  to  shew  that  the 
encouragement  to  such  fencing  consisted 
in  a  reduction  of  the  rent  payable  to  the 
Crown,  and  contradicts  rather  than  con- 
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firms  the  notion  that  the  Crown  lessees 
were  within  the  operation  of  the  General 
Fencing  Act  of  1865. 

Again,  looking  to  the  provisions  of 
"The  Fencing  Act,  1865,"  itself,  they 
seem  to  their  Lordships  to  afford  strong 
grounds  for  the  conclusion  that  it  does 
not  extend,  and  was  never  intended  to 
extend,  to  lands  leased  for  pastoral  par- 
poses. 

One  of  the  definitions  of  "  the  owner  of 
a  dividing  fence  "  is  "  the  person  who, 
irrespective  of  this  Act,  by  act  of  parties, 
is  liable  to  keep  such  fence  in  repair.'* 
These  wOrds  seem  to  point  to  a  contract 
between  a  private  proprietor  and  his  sub- 
tenants, and  hardly  to  include  one  be- 
tween tiie  Crown  and  its  lessees.  Aeain, 
as  Mr.  Strangeways  pointed  out,  the  fence 
contemplated  is  ^*one  ordinarily  capable 
of  resisting  the  trespass  of  great  cattle." 
It  need  not,  in  the  first  instance,  be  a 
fence  capable  of  resisting  the  trespass  of 
sheep,  though,  afber  it  has  become  a  party 
fence  by  the  operation  of  the  Act,  or 
otherwise,  it  may  be  made  so  capable  by 
either  of  the  part-occupiers  under  section 
6.  Yet  it  would  seem  that  the  majority 
of  runs  are  depastured  by  sheep  ipore 
generally  than  by  large  cattle ;  whereas, 
on  ihe  common  lands  in  the  settled  hun- 
dreds, large  cattle  are  found  in  greater 
numbers  Uian  sheep. 

Stronger  arguments  against  the  ap- 
pellant's construction  of  the  Act  are, 
however,  to  be  found  in  the  following 
considerations.  K  the  Act  applies  to 
lessees  for  pastoral  purposes,  then  the 
Crown,  at  the  expiration  of  the  lease  of 
one  of  the  runs,  may  find  itself  subject  to 
all  the  liabilities  which  attach  to  the 
owner  of  land  bounded  by  a  party  fence. 
Such  a  consequence,  if  intended,  could 
hardly  fail  to  be  expressed.  And,  if  the 
Crown  were  not  so  bound,  the  occupier 
who  had  availed  himself  of  the  fence 
might  incur  the  burthen  of  paying  half 
its  cost  without  reaping  the  corresponding 
advantage. 

Again,  it  is  clear  that,  under  the  4th 
section  of  the  Act,  if  it  is  taken  to  apply 
to  the  lands  leased  for  pastoral  purposes, 
an  occupier  of  such  land  might  be  retro- 
spectively subjected  to  liability  which, 
but  for  the  Act,  he  would  not  have  in- 


curred. In  the  present  case  it  is  no  doubt 
true  that,  though  the  fence  Was  erected 
before  the  passing  of  the  Fencing  Aot^ 
the  appellant's  right  of  action  is  founded 
on  an  act  done  by  the  respondent  after 
the  date  of  the  Act,  in  order  to  avail  him- 
self of  the  fence.  But  it  might  have 
been  otherwise.  The  4th  section  says: 
"  When  any  occupier  of  land  has  hereto- 
fore availed  himself,  or  shall  hereafter 
avail  himself  of  any  fence,"  &c.  This 
provision  is  reasonable  if  it  is  limited  to 
those  who,  under  the  repealed  ordinance, 
would  have  incurred  a  similaT  liability. 
But  it  ^  hardly  reasonable  to  suppose 
that  the  Legislature  intended  by  the 
clause  in  question  to  impose  retrospec- 
tively a  new  liability  on  ihe  occupiers  of 
pastoral  runs. 

It  does  not  appear  to  their  Lordships 
to  be  necessary  for  the  determination  of 
this  appeal  to  go  the  len^h  of  affirming 
the  opinion  expressed  by  the  learned 
Chief  Justice,  to  the  effect  that  the  erec- 
tion of  such  a  fence  as  that  in  question 
was  an  actual  violation  of  the  Crown 
leases,  and  that  both  the  party  erecting 
it  and  the  pariy  availing  himself  of  it 
were  wrong-doers,  a  proposition  which 
their  Lordships  think  is  extremely  doubt- 
ftd.  But  for  the  reasons  above  given 
they  are  of  opinion  that  the  conclusion  to 
which  the  Court  unanimously,  and  with 
all  the  advantages  of  local  knowledge, 
came  upon  the  argument  of  the  rule,  vis., 
that  the  Fencing  Act,  1865,  does  not 
apply  to  land  held  fdr  pastoral  purposes 
was  correct;  and  they  will  accordingly 
humbly  advise  fler  Majesty  €6  affirm  the 
judgment,  and  to  dismiss  this  appeal  with 
costs. 


Attorneys— Torr,  Janeway,  Tagart  &  Janeway, 
for  the  appellant ;  Johnston  &  Mounsey,  for 
respondent. 
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BOBBBT  HART  (oppellO/fU) ; 
JOHANNES    VON     GUMPACH 

(respondetU), 

China  —  Treaty  of  Tientsin  —  British 
Courts — Jurisdiction — Defamation  —  Pri' 
rileged  Oommunication, 

By  the  treaty  of  Tientsin,  Article  XV,,  it 
is  provided  that  "  all  questions  in  regard  to 
rights,  whether  of  property  or  persons, 
arising  between  British  subjects,  shall  be 
stihject  to  the  jurisdiction  of  the  British 
OMthoriHes.'* 

The  appellant,  a  British  subject,  on  be- 
kaJf  of  the  Chinese  Oovemment,  engaged 
the  respondent,  a  British  subject,  as  a 
'Professor  at  a  Chinese  College,  In  conse* 
quence  of  representations  made  by  the  ap- 
peUant  to  the  Chinese  Oovemment  the 
respondent  was  dismissed.  In  an  action  by 
the  respondent  against  the  appellant  for 
false  representations: — Held,^r«^,  that  the 
wrong  complained  of  not  being  anojdof  the 
Chinese  Oovemment,  the  action  was  pro- 
perly brought  in  the  British  Court  at 
Shanghai ;  secondly,  that  comnmnications 
made  by  the  appellant  to  the  Chinese  Oo- 
vemment were  privileged,  and  so  far  justi* 
fied  as  to  rebut  the  inference  of  malice 
arismgfrom  defamatory  statements. 

This  was  an  appeal  from  two  judg- 
ments of  the  Supreme  Court  for-  China 
and  Japan,  established  at  Shanghai  under 
the  treaty  of  Tientsin. 

The  appellant  and  the  respondent  were 
Britbh  subjects  resident  in  China  within 
the  jurisdiction  of  the  Supreme  Court 
at  Shanghai. 

The  respondent,  on  the  22nd  day  of 
February,  1870,  commenced  an  action 
ag^nst  the  appellant  in  the  Supreme 
Court. 

The  petition  stated  that  in  the  month 
of  August,  1866,  the  appellant  represented 
to  the  respondent  that  the  appellant  was 
laitrusted  by  the  Chinese  and  English  Go- 
vernments with  the  formation  of  a  College 
and  Obserratory  at  Peking,  and  that 
he  was  authorised  to  appoint  professors  in 
Tarious  branches  of  sciences  and  learning. 
That  the  appellant  by  letter  informed  the 
.respondent  that  he  had  been  selected  for 
appointment  to  the  chair  of  Mathematics 
and  Astronomy  in  the  Tung  w6n  Kwan, 

Nbw  Semes,  42. — ^Pbit.  Coxtx, 


at  Peking,  ct^d  that  his  salary  would  oom- 
mence  at  the  rate  of  600Z.  per  annum  from 
the  date  of  his  departure  from  Europe, 
That  relying  upon  the  representation  of 
the  appellant,  the  respondent  accepted  the 
appointment,  left  England,  proceeded  to 
China,  and  amved  at  Peking  on  or  about 
the  22nd  day  of  November,  1866,  and  forth- 
with signified  to  the  appellant  his  readi- 
ness to  enter  upon  his  duties  in  connection 
with  the  said  college  and  observatory. 
That  in  truth  and  in  &ct,  at  the  date  of 
the  arrival  of  the  respondent  at  Peking, 
the  said  college  and  observatory  had  no 
existence,  nor  had  the  said  appellant  any 
authority  from  the  Chinese  Gfovemment 
to  found  the  same,  or  to  appoint  professors 
in  various  branches  of  science  and  learning. 
That  the  respondent  remained  at  Peking 
from  the  date  of  his  arrival  till  about  the 
28th  of  November,  1869,  and  that  during 
the  whole  of  this  period  no  steps  whatever 
were  taken  by  the  appellant  towards  the 
foundation  of  a  coUege  and  observatory. 
That  about  the  22nd  day  of  September, 

1869,  the  appellant  wilfully  and  falsely 
represented  to  the  Tsung  li  Yamfen,  or 
foreign  board  at  Peking,  that  the  respon- 
dent had  asked  to  be  reheved  from  his 
duties  and  declined  to  perform  them. 
That  the  appellant  further  wilfully  and 
falsely  represented  to  the  said  Tsung  li 
Tamin,  that  the  respondent  had  absented 
himself  from  Peking  at  a  time  when  his 
active  services  might  be  required  in  the 
said  college.  That  in  consequence,  and 
by  reason  of  the  said  wilful  and  false  re- 
presentations of  the  appellant,  an  intima- 
tion was  sent  by  the  said  Tsung  li  Yam^n 
to  the  respondent  that  his  services  were 
no  longer  required,  and  the  respondent 
had  been  unable  to  obtain  any  pay,  salary 
or  compensation  since  the  said  SOth  day 
of  September,  1868.  That  the  respondent 
has,  m  consequence  of  the  wilful  misre- 
presentations, fraud,  slander  and  deceit  of 
the  appellant,  suffered  great  pecuniary 
loss  and  personal  inconvenience. 

The  appellant  on  the  2nd  day  of  March, 

1870,  filed  an  answer  to  the  petition. 
The    answer    traversed    the    material 

averments  in  the  petition,  and  stated  that 
previous  to,  and  at  the  time  of  the  said 
representations  therein  mentioned,  the 
appellant  was,  and  represented  himself  to 
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the  respondent  as  being  a  sq^rant  of  the 
Chinese  Imperial  Qovemment ;  and  that 
the  said  representations  mentioned  were 
made,  and  all  and  any  that  were  made  by 
the  appellant  to  the  respondent  were 
made  in  that  capaoity,  and  no  other ;  and 
that  the  Imperial  Gt)7emment  had  never 
disayowed  we  acts  of  the  appellant,  nor 
denied  the  acenracy  or  truth  of  any  repre- 
sentations made  by  him. 

And  for  a  farther  answer  to  the  peti- 
tion, that  previous  to,  and  at  the  time  of 
the  said  representations  complained  of, 
the  respondent  and  the  appellant  were 
both  in  the  employ  of  the  Chinese  Govern- 
ment, and  it  was  the  appellant's  dut^  in 
pursuance  of  such  employment,  at  various 
times,  and  from  time  to  time  to  report  to 
the  Tsung  li  Yam^u  or  foreign  board  at 
Peking  upon  the  conduct  and  movements 
of  the  professors  attached  to  the  Tung 
w6n  Kwan,  and  upon  those  of  the  re- 
spondent amongst  others ;  that  the  appel- 
lant, in  the  ordinary  course,  and  in  the 
lawful  exercise  of  his  duty,  and  because  it 
became  necessary  and  incumbent  uponhim, 
by  his  duty  to  the  said  Chinese  Govern- 
ment, in  pursuance  of  such  employment  as 
aforesaid  to  do  so,  and  as  an  act  of  duty, 
and  not  otherwise,  made  certain  reports  of 
and  concerning  the  conduct  and  movements 
of  the  respondent,  which  were  the  wilful 
and  fiUse  representations  complained  of. 

And  for  a  further  answer  to  the  peti- 
tion, that  in  so  far  as  it  related  to  any  re- 
presentations made  and  acts  done  having 
reference  to  the  said  Tung  wSn  Kwan, 
the  appellant  was  previous  to,  and  both 
he  and  the  respondent  were  during  the 
whole  of  the  time  in  the  petition  re* 
ferred  to  in  the  employment  of  the  Chinese 
Cbvemment,  and  in  such  employment  it 
became,  and  was  the  appellant's  duty  to 
superintend  all  the  affairs  connected  with 
the  Tung  w^n  Kwan  and  the  foreigners 
connected  therewith,  and  to  make  such 
representations,  write  such  letters,  and  do 
such  acts,  and  pay  such  sums  of  money 
as  to  the  appellant  in  his  discretion 
should  seem  fit  in  the  premises,  and  that 
any  and  every  of  the  representations 
made,  letters  written,  acts  done,  or  sums 
of  money  held  by  the  appellant,  or  with- 
held from  the  respondent  by  the  appellant^ 
or  by  the  appellant's  order  as  alleged  in 


the  petition,  were  so  made,  written,  done, 
held  or  withheld  respectively  by  the 
appellant  in  the  exercise  of  his  fawfdl 
authority  in  pursuance  of  such  employ- 
ment, and  in  the  exercise  of  his  duty  as  a 
servant  of  the  Imperial  Chinese  Govern- 
ment^ and  in  pursuance  of  no  other  ob- 
ject, and  in  virtue  of  his  said  position 
and  in  virtue  of  no  other. 

On  the  16th  of  March,  1870,  the  re- 
spondent obtained  leave  to  demur  to  the 
answer  of  the  appellant. 

The  demurrer  came  on  for  argument 
before  the  Judges  of  the  Supreme  Court, 
and  the  Court  delivered  a  judgment^  and 
ordered  certain  paragraphs  of  the  appel- 
lant's answer  to  be  struck  out. 

The  cause  was  heard  on  the  13th  day  of 
April,  1870,  and  the  jury  returned  a  ver- 
diet  for  the  appellant  upon  the  charge  of 
fraudulent  representations,  and  for  the 
respondent  with  respect  to  the  wilful  and 
fiEilse  representations  to  the  Tsung  U 
Yamdn,  and  assessed  the  damages  at 
1,800Z.,  and  a  decree  in  the  terms  of  the 
verdict  of  the  jury  was  made  by  the 
Supreme  Court. 

On  the  20th  of  April,  1870,  the  appel- 
lant obtained  a  rule  calling  upon  the 
respondent  to  shew  cause  why  the  verdict 
should  not  he  set  aside,  on  the  around 
of  misdirection — ^the  Judge  not  having 
directed  that  the  misrepresentations  were 
privileged ;  and  on  the  CTOund  that  the 
jury  had  not  considered  the  question 
whether  the  misrepresentations  were  wil* 
fully  false. 

The  rule  came  on  for  argument,  and  on 
the  8rd  of  May  the  Court  dischai^ged  the 
rule  with  costs. 

From  these  orders  the  proBent  appeal 
was  brought. 

Sir  J.  KarslaJce  and  Mr.  HerseheU  for  the 
appellant. — ^The  claim  of  the  respondent 
against  the  appellant  upon  wmoh  the 
respondent  obtained  a  verdict  was  in  re- 
spect of  acts  done  in  China  by  the  i^pel- 
lant^  a  high  official  functionaiy  of  the 
Chinese  Empire,  in  his  official  capacity. 
These  matters  cannot  be  inquired  into 
and  adjudicated  upon  by  her  Britannic 
Majesty's  Court  for  Cluna  and  Jiq)an. 
The  appellant  was  not  civilly  answerable 
in  any  Court  for  such  acts.    The  reports 
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made  by  ihe  appellant  to  the  Chinese 
Goyemment  were  made  in  his  official  ca- 
pacity, with  respect  to  the  conduct  of,  the 
respondent  as  a  subordinate  official  of  the 
same  Gh)Yemment,  and  snch  reports  were 
absolntely    privileged.      Such    privilege 
afforded  a  defence  to  an  action.      An 
^ig^lish  Court  would  not  exercise  juris- 
diction  to  punish  a  wrong  committed  by 
a  defendant  if  it  appeared  tiiat  the  act 
complained  of  was  committed  by  the  de« 
fendant  as  the  servant  of  a  foreign  state. 
But  if  these  communications  were  not 
absolutely  privileged,  the  Judge  ought 
to   have   directed    the   pury    that   the 
reports  were  so  i&r  privileged  that  the 
action  would  not  lie  in  respect  of  them, 
except  upon  proof  that  ihe  appellant  was 
aetuated  by  eomress   tiiaUce  in   making 
them.     The    Judge    ought   further   to 
have    told  the  jury  that  there  was    no 
evidence  of  such  malice.   They  referred  to 
Wheaton^s   IrUemoUimial    Law    (1),  The 
Thtke  of  Brunswieh  v.  The  King  of  Hcmover 
(2),  WadswoHh  v.  The  Queen  of  Spain  (8), 
2>e  ffaher  v.  The  Queen  of  Portugal  (4), 
Ihtke  of  Brunswick  v.  Harmer  (5),  Olad- 
stone  V.   The  Ottoman   Bank    (6),    The 
Secretary  of  State  for  India  v.  KamacJiee 
Boye  Sahaha  (7),  Buron  v.  Denman  (8), 
jPVoy  V.  Blackbume  (9),  and  Statutes  3  & 
4i  Win.  4.  c.  93,  6  4  7  Vict.  cc.  80-93. 

Mr,  Benjamin  and  Mr.  Myburgh  for  the 
respondent. — ^The  action  was  properly 
brought  in  Her  Majesty's  Supreme  Court 
at  Shanghai.  Both  the  appelliuit  and  the 
respondent  were  British  subjects  resident 
in  China,  and  the  wrong  complained  of 
"WBB  not  committed  by  the  appellant  as 
tlieservantof  the  Emperor  of  dhina.  The 
misrepresentation  complained  of  was  com- 
xnittea  by  the  appellant  in  his  personal 
character,  and  not  as  the  servant  of  a 
fixreign  state.    But  even  if  the  act  com- 

(1)  Dan.  ed.  pt  2,  c  1. 

(2)  6  Bear.  1;  0.  c  13  Law  J.  Bep.  (n.s.) 
Chanc  107.    * 

(3)  20  Law  J.  Bep.  (h.s.)  Q.B.  488;  b.  c  17 
aB.  Bep.  171. 

(4)  20  Law  J.  Bep.  (k.s.)  aB.  488 ;  8.  c.  17 
Q.B.  Bep.  196. 

(6)  19  Uw  J.  Bep.  (K.8.)  Q.B.  20. 
'6)  82  Law  J.  Bep.  (h.s.)  Chanc.  228. 
7)  18  Moore  P.C.  22. 
;8)  2  Ezch.  B^.  167. 
(9)  3B.&8.  576. 


plained  of  were  committed  by  the  appellant 
as  the  servant  of  a  foreign  state,  he  would 
not  be  relieved  from  liability.  The  wrong 
complained  of  is  a  Mae  representation 
which  is  a  tort  for  which  as  a  minister  he 
would  be  liable  personally.  The  maxim 
respondeat  superior  does  not  apply  to  a 
tort.  This  case  must  be  governed  by  the 
law  of  England,  which  recognises  no 
wrongful  acts  of  state.  There  is  no  ground 
for  contending  that  the  representation  was 
a  privileged  communication.  The  words 
were  defsunatory  in  themselves,  and 
therefore  furnish  evidence  of  express 
malice.  Thev  referred  to  Rogers  v.  Eaj* 
endro  Butt  (10),  Tohin  v.  The  Queen  (11), 
Feather  v.  The  Queen  (12),  Irtain  v.  Orey 
(13),  Oreen  v.  Bateman  (14),  The  OaroUne 
(15),  Dawkins  v.  Lord  Paulet  (16). 

Sir  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (17). — This 
IS  an  appeal  from  judgments  of  Her 
Majesty's  Supreme  Court  for  China  and 
Japan  at  Shanghai,  established  in  the 
dominions  of  the  Emperor  of  China  by 
virtue  of  the  Treaty  of  Tientsin. 

The  appellant  and  respondent  are  En- 
glish subjects  in  the  service  of  the  Chinese 
Government.  The  former  holds  the  office 
of  Inspector-General  of  Customs,  one  of 
his  duties  being  to  treat  with  foreigners 
on  matters  in  which  the  Imperial  Govern- 
ment is  concerned,  under  the  general 
direction  of  the  Tsung-li  Yam^n,  a  Board 
of  Ministers  for  Foreign  Affairs. 

The  Chinese  Government  having  deter- 
mined to  establish  a  college  at  Peking  for 
the  purpose  of  teaching  "  Western  lan- 
guages and  sciences,"  the  appellant  was 
authorized  by  the  Yamen  to  engage  pro- 
fessors, and  was  invested  with  the  general 
superintendence  of  the  college.    Acting 


^    (10) 

J.  Bep. 


(10)  18  Moore  P.C.  209. 

16  Com.  B.  Bep.  N.S.  810 ;  6.  c  38  Law 
.  (k.8.)  C.P.  199. 
(12')  6  B.  &  S.  267 ;  b.  c.  36  Law  J.  Bep.  (n.s.) 
Q.B.  200. 

(13)  84  Law  J.  Bep.  (n.b.)  C.P.  813 ;  s.  c.  Com. 
B.  Bep.  N.S.  686. 

(14)  6H.L.  Ca8.691. 

(16)  Kent's  Inter.  Law,  Hd.  1866,  166. 

(16)  39  Law  J.  Bep.  (n.s.)  Q.B.  63;  b.  c.  Law 
Bep.  6  Q.B.  94. 

(17)  Sip  James  W.  CoWle,  Sir  Barnes  Peacock, 
Sir  Montagne  Smith  and  Sir  Bobert  P.  Collier. 
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on  this  anthoritj  he  came  to  England,  and 
the  respondent  on  his  appointment  ac- 
cepted the  office  of  Professor  of  Mathe- 
matics and  Astronomy  in  the  college  at  a 
salary  of  GOOZ.  a  year. 

The  action  which  gives  occasion  to  this 
appeal  was  brought  by  the  respondent  for 
alleged  false  representations  made  by  the 
appellant  to  the  Yam^n  respecting  his 
conduct  as  Professor  which  led  to  his  dis- 
missal by  that  board. 

The  petition  included  a  charge  of 
alleged  misrepresentation  made  to  induce 
the  respondent  to  accept  the  professorship, 
which  the  jury  disposed  of  in  favour  of 
the  appellant.  It  also  contained  a  money 
claim  which  will  be  separately  considered 
hereafter. 

In  the  answer  of  the  appellant  to  the 
charge  of  false  representation,  he  denied 
that  he  had  wilfully  and  falsely  made  the 
alleged  representations,  and  he  asserted 
that  the  representations  respecting  the 
respondent  were  contained  in  a  report 
made  by  him  to  the  YamSn  in  the  course 
of  his  duty  as  a  servant  to  the  Imperial 
Chinese  Government. 

The  respondent  demurred  to  the  para- 
graphs of  the  answer  which  raised  the 
defence  of  official  privilege,  and  the  Court 
ordered  the  paragraphs  to  be  struck  out. 
This  is  one  of  the  orders  appealed  from. 

The  other  issues  were  tried  before  the 
Assistant  Judge  and  a  jury,  and  a  verdict 
found  for  the  plaintiff  (the  respondent) 
with  large  damages. 

A  rule  nisi  was  afterwards  obtained  for 
a  nonsuit  or  a  new  trial  on  the  ground  of 
misdirection,  and  that  the  verdict  was 
against  the  evidence. 

The  misdirections  complained  of  were : 
Ist,  the  Judge  not  having  directed  the 
jury  that  the  representations  were  privi- 
leged ;  2nd,  not  having  left  to  the  jury 
whether  the  representations  were  wilftilly 
false  ;  3rd,  that  there  was  no  evidence  to 
go  to  the  jury  that  the  representations 
were  wilfully  false.  The  last  point  ap- 
pears in  the  rule  as  a  ground  of  nonsuit ; 
but  it  may  be  taken  as  an  objection  to 
the  direction  of  the  Judge,  because,  if 
there  was  no  evidence  that  the  statements 
were  wilfully  false,  the  Judge  ought  to 
have  directed  a  verdict  for  the  defendant. 

After  argument  the  Court  discharged 


the  i*ule,  which  is  the  second  order  ap- 
pealed- from. 

It  will  be  convenient  first  to  advert  to 
the  &cts,  and  the  trial,  and  the  rule  for  a 
new  trial,  before  considering  the  judgment 
on  the  demurrer. 

The  respondent,  and  the  appellant,  and  ' 
Mr.  Campbell,  his  secretary,  were  ex- 
amined, and  a  long  correspondence  read, 
upon  the  trial.  It  appeared  that,  on  the 
15th  August,  1866,  the  respondent,  who 
was  then  in  England,  received  an  official 
letter  from  the  appellant  to  say  he  had 
been  selected  for  appointment  "to  the 
Chair  of  Mathematics  and  Astronomy  at 
theTungv-wen-Kwan  (College)  at  Peking." 
After  £s  arrival  at  Peking,  obstacles 
arose  to  the  establishment  of  a  class  in 
astronomy,  and  to  the  erection  of  an  ob- 
servatory. The  respondent  was  disap- 
pointed, and  complained  of  the  delay,  and 
especially  of  the  loss  of  the  opportunitieB 
he  expected  for  scientific  observations. 
He  evinced  at  the  same  time  great  disin- 
clination to  become  the  teacher  of  a  class 
in  mathematics.  He  continued  to  receive 
his  salary,  but  no  classes  in  mathematics 
or  astronomy  were  formed.  Various 
suggestions  were  made  to  expedite  the 
formation  of  these  classes  and  to  employ 
the  time  of  the  respondent  meanwhile, 
but  they  led  to  no  result.  In  1868  he 
went  to  the  Hills,  and  was  absent  from 
Peking  for  some  time.  About  June  in 
that  year  he  had  interviews  with  the 
appellant  and  Mr.  Campbell,  in  which  he 
expressed  his  determination  to  return  to 
England.  This  fact  is  beyond  dispute, 
for  it  is  admitted  in  the  respondent's  own 
evidence. 

The  appellant  and  Mr.  Campbell  state 
that  at  these  interviews  the  respondent 
also  declared  that  he  would  not  teach 
mathematics.  The  appellant  says — '^He 
protested  against  being  called  on  to  teach 
mathematics ;  it  was  an  indignity  to  a 
man  in  his  position  to  teach  mathematics. 
He  positively  refused  to  do  so."  Mr. 
Campbell  says — "  In  June,  1868,  he  was 
constantly  complaining.  He  told  me  he 
was  required  to  teach  mathematics,  and 
he  could  not,  and  would  not."  The  re- 
spondent was  not  recalled  to  contradict 
these  explicit  statements.  He  no  doubt 
said  in  his  evidence  in  chief,  "  Daring  the 
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whole  of  the  time  I  was  not  called  upon 
to  perform  any  duties,  nor  did  I  refuse  to 
do  any.*'  This  may  be  literally  true,  as 
classes  were  not  actually  formed.  He 
adds — "  Mr.  Hart  came  to  me,  and  asked 
me  whether  I  would  take  again  the  Chair 
of  Mathematics.  I  expressed  my  astonish- 
ment, as  I  understood  Mr.  Jamieson  was 
appointed.  I  said  I  preferred  to  keep  to 
our  agreement.  Hart  appeared  satisfied." 
This  evidence  cannot  be  regarded  as  a 
satisfiEictory  denial  of  the  explicit  state- 
ments that  he  had  declared  that  he  would 
not  teach  mathematics.  It  is  to  be  ob- 
seryed  that  there  is  no  proof  of  the  ap- 
pointment of  Mr.  Jamieson. 

At  one  of  these  interviews  discussions 
took  place  with  reference  to  putting  an 
end  to  the  respondent's  engagement,  and 
the  terms  on  which  it  should  be  done. 
According  to  the  appellant's  evidence  it 
was  arranged  that  the  respondent  should 
give  up  his  appointment  at  the  end  of  the 
coming  September  quarter,  on  receiving 
his  sa^OT  for  that  quarter,  and  in  addi- 
tion an  imowance  of  one  year's  salary  and 
a  free  passage  home.  The  respondent 
denies  that  such  an  arrangement  was 
made,  but  the  £Etct  is  beyond  dispute  that, 
early  in  the  following  month  of  October, 
the  quarter's  salary  and  a  year's  addi- 
tional salary  were  received  by  him.  Soon 
after  this  payment,  he  wrote  to  enquire 
whether  the  year's  pay  was  "  an  annual 
addition  "  to  his  salary. 

Now,  whatever  misunderstanding  may 
have  existed  upon  the  question  of  a 
final  agreement  to  terminate  his  engage- 
ment having  been  come  to,  there  could 
be  none  as  to  the  grounds  upon  which 
the  allowance  of  a  year's  pay  had  been 
made  by  the  appellant,  who  at  once 
replied  to  this  enquiry  by  a  letter  of  the 
15th  of  October,  1868— "You  now  en* 
quire  if  the  year's  pay  is  'an  annual 
addition '  to  your  salanr  ?  it  is  not ;  it  is 
simply  the  aUowance  I  promised  should 
be  issued  to  you  at  the  end  of  the  Sep- 
tember quarter,  on  the  termination  of 
your  connection  with  the  college."  In 
the  same  letter  ho  was  told  that  the  Com- 
missioner of  Customs  had  instructions  to 
provide  for  him  a  free  passage  home.  The 
respondent,  in  reply  to  this  letter,  pro- 
tested against  the  propositions,  and  the 


truth  of  the  statements  contained  in  it ; 
but  he  kept  the  money. 

The  respondent  remained  in  China,  but 
for  a  year  there  seems  to  have  been  no 
communication  between  the  parties.  On 
the  11th  of  October,  1869,  however,  he 
wrote  to  the  appellant,  asking  for  1,200 
or  1,500  taels  on  account  of  his  salary, 
and  suggesting  whether  it  would  not  be 
expedient,  "  in  the  common  interest^  and 
more  especially  in  that  of  the  Imperial 
Government,"  to  settle  all  diflferences  by 
arbitration  or  otherwise.  He  was  asked 
to  state  what  the  differences  were,  and  he 
answered  by  giving  a  series  of  questions, 
so  framed  as  to  open  his  original  engage- 
ment and  all  subsequent  agreements,  and 
to  leave  generally  to  an  arbitrator  what 
he  was  in  justice  and  equity  entitled  to 
receive  as  compensation  from  the  Chinese 
Gt)vemment.  The  appellant,  in  a  long 
letter  in  reply,  recapitulated  the  history 
of  the  respondent's  relations  with  the  Im- 
perial Government,  and  in  the  end  stated 
that  the  questions  were  not  of  a  nature 
^hich,  as  the  agent  of  the  Government, 
he  would  be  justified  in  submitting  to 
arbitration. 

In  the  course  of  this  renewed  corre- 
spondence, the  respondent  expressed  a 
strong  desire  to  stay  in  China,  and  urged 
his  claim  "in  the  common  interest  of 
science  at  large,  and  of  Chinese  science  in 
particular,"  and  expressed  a  desire  '*to 
write  the  history  of  Chinese  astronomy 
and  mathematics."  It  appears  also  that 
about  this  time  Mr.  Martin,  the  head  of 
the  professors,  made  a  communication  to 
the  appellant  in  his  favour,  which  induced 
the  appellant  to  recall  the  despatch  he 
had  sent  to  the  Yam^n,  reporting  the  re- 
spondent's resignation ;  and  on  the  22nd 
of  November,  1869,  he  thus  writes  to 
Mr.  Martin — 

"  Inspectorate-General  of  Cuatoms. 
"  Peking,  22nd  November,  1869. 

"  Sir, — Having  reference  to  Mr.  Von 
Gumpach,  who  claims  to  stills  hold  an 
appointment  in  the  Tung- wen- K wan,  I 
beg  to  inform  you  that  I  never  had  any 
desire  to  displaos  him,  and  as  he  himself 
does  not  desire  to  be  regarded  as  having 
resigned,  I  have  written  officially  to  the 
Yam6n  to  withdraw  my  former  despatch, 
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and  to  state  that  Mr.  Yon  Gnmpach,  with 
J  our  approbation,  continues  to  retain  his 
position. 

"  I  am,  Sir, 
"  Your  obedient  servant, 
"  Bobert  Hart, 

"  Inspector- General. 
"  Rev.  W.  A.  P.  Martin,  D.D., 

**  President  of  the  Tnng-w^n-Kwan, 
"  Peking.'* 

On  the  same  day  the  appellant  sent  the 
following  despatch  to  the  Yam^n — 

"  Peking,  22nd  November,  1869. 

'*  It  will  be  remembered  that  I  addressed 
the  Yam^n  in  my  despatch  of  22nd  of 
September,  1869,  with  reference  to  Fang- 
Ken-pa  (Yon  Gumpach)  who  was  long 
since  engaged  by  me  in  behalf  of  the 
Yam^n  as  a  professor  in  the  Tnng-w^n- 
Kwan  (Zi^.,  Government  School  of  Lan- 
guages), explaining  that,  in  consequence 
of  my  having  refused  his  request  to  raise 
a  raised  terrace  (observatory?)  and  to 
purchase  books,  Eang-Ken-pa  had  after- 
wards steadily  declined  to  do  any  of  the 
work  that  was  allotted  to  him.  And  I 
(therein)  reported  that  he  had  said  to  me 
in  June,  1868,  that  '  as  there  had  been 
words  to  the  effect  that  he  might  return 
to  his  country,  why  perhaps  he  had  better 
resign  and  do  so.*  I  now  have  to  state 
that  I  am  told  by  Ting-wei-liang  (Mr.  W. 
Martin),  the  head  of  the  professors,  that 
Fang-Ken-pa  has  not  yet  returned  home, 
and  further  that  he  holds  that  my  action 
above,  in  requesting  of  the  Yam^n  that 
his  functions  might  cease  (i.e.),  to  accept 
his  resignation),  was  without  any  agree- 
ment or  consent  on  his  part. 

"  Since,  therefore,  the  professor  in 
question  declares  that  he  has  not  resigned, 
I  have  to  request  the  Yam^n  wiU  lay 
aside  my  despatch  about  his  functions 
ceasing. 

"  I  must  consult  with  the  newly-made 
head  of  the  college  as  to  the  way  in  which 
this  matter  is  to  be  settled. 

"  As  in  duty  bound,  I  write  this  for  the 
information  of  the  Yam^n. 

"  A  necessary  despatch,  &c." 

This  attempt  to  reinstate  the  respondent 
was  frustrated  by  his  own  hostile  pro- 
ceedings. On  the  27th  of  November  the 
respondent  wrote  to  the  appellant  a  letter, 
in  which  he  says — 


''  Your  reAisal  to  settle  the  differences 
pending  between  us,  either  by  fear  arbi- 
tration or  amicable  arrangement,  imposes 
on  me  the  necessity  of  submitting  them  to 
a  legal  decision.  With  this  view  I  intend 
proceeding  to  Shanghai  to-morrow,  and  I 
therefore  request  that  you  will  be  pleased 
to  inform  the  Imperial  Gk)vemment  with 
both  the  occasion  for,  and  the  object  of, 
my  temporary  absence  from  the  capital." 

He  added  that  there  could  be  no  ob- 
jection, as  he  was  told  in  1867  that  stu- 
dents would  not  be  ready  to  join  the 
astronomical  class  for  seven  or  eight 
years. 

The  letter  was  reported,  as  the  re- 
spondent desired,  to  the  Yam^n,  and  the 
action  taken  by  them  upon  it  appears  in 
the  following  despatch  from  that  Board 
to  the  appellant — 

"  The  Yam^n  to  Mr.  Hart,  Inspector- 
General  of  Customs. 
"  (No.  375.) 

"  November  29th,  1869. 

"  On  the  28rd  of  November,  the  Yam^ 
received  a  despatch  from  the  Inspector- 
General,  reporting  that,  having  reference 
to  Professor  vou  Gumpach,  who,  accord- 
ing to  an  intention  formed  in  June,  1868, 
having  resigned  his  appointment,  was  to 
have  gone  home.  President  Martin  had 
stated  that  Mr.  von  Gumpach,  still  in 
Peking,  disputes  the  Inspector-General's 
report  concerning  his  resignation.  The 
Inspector-General  thereon  proceeds  to  say, 
^As  Mr.  von  Gumpach  now  maintained 
that  he  has  never  resigned,  the  Yam^ 
is  requested  to  consider  the  despatch  re- 
porting him  to  have  resigned  as  not 
written.' 

"  Just  as  the  Yamen  was  drafting  its 
reply,  another  despatch  was  received  from 
the  Inspector-General,  dated  28th  No- 
vember, and  which  states — 

"  The  Inspector-General's  last  despatch 
requesting  the  Yamdn  to  cancel  a  former 
despatch  reporting  Mr.  Yon  Gumpach's 
resignation,  was  duly  communicated  to 
Mr.  Von  Gumpach  by  President  Martin. 
Professor  Von  Gumpach  has  now  written 
to  say  that  it  is  his  intention  to  leave 
Peking  on  the  28th  November  to  go  to 
Shanghai  to  procure  a  legal  decision  in 
those  matters  wherein  he  considers  the 
Inspector-General's  action  wrong,  and  he 
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requests  that  the  same  may  be  reported 
to  the  Yam^n. 

"On  the  28th,  Professor  Von  Qum- 
paoh  left  Peking. 

"  In  acting  thns,  and  in  leaving  with- 
out permission,  Professor  Von  Gumpach 
appears  to  the  Inspector-Qeneral  U>  be 
doing  what,  if  allowed  to  pass  unnoticed, 
may  be  harmful  to  the  interests  of  the 
Tungvw^n-Kwan.  The  Tam^n  is  there- 
fore requested  to  consider  the  matter, 
and  issue  instructions  for  the  Inspector- 
General's  guidance. 

"  Having  received  the  foregoing  report, 
the  Yamdn,  in  reply,  has  now  to  state 
that,  in  view  of  the  action  thus  taken  by 
Professor  Von  Gumpach,  it  is  not  fitting 
that  he  should  be  any  longer  retained  as 
a  professor  in  the  said  college. 

"  The  Inspector-General  is  accordinglv 
hereby  instructed  to  acquaint  the  presi- 
dent with  the  Yamdn's  decision,  and  to 
intimate  the  same  to  Mr.  Von  Gumpach. 

"TheYamdn,  in  conclusion,  leaves  it 
to  the  Inspector-General  to  be  guided  by 
circumstances  in  deciding  whether  or  not 
to  issue  a  year's  pay  and  allowance  for 
passage  home  to  Mr.  Von  Gumpach." 

The  decision  of  the  Yamdn  was  notified 
to  the  respondent  on  the  SOth  November, 
and  the  correspondence  appears  to  be 
closed  by  the  two  following  letters  from 
the  i^pellant's  secretary,  Mr.  Campbell, 
to  the  respondent — 

"ShaDghai,  December  15,  1869. 
"  Dear  Mr.  Von  Gumpach, — Mr.  Hart 
requests  me  to  intimate  to  you  that  the 
President  of  the  Tung-w^n-Ewan  has 
sanctioned  the  payment  to  you  of  salary 
for  the  period  from  the  1st  October,  1869, 
to  the  30th  November,  1869,  minus  a 
sum  of  158  taels,  authorised  to  be  paid 
on  your  account  to  Mr.  Edkins. 
"  Believe  me,  yours  truly, 

"J.  D.  Campbell, 

"  Chief  Secretary. 
"  Jobs.  Von  Gkmpach,  Esq. 
"Ac.     &c.     &c." 

'*  Inepectorate  General  of  Customs, 

"Shanghai,  December  18,  1869. 

"  Sir,— ;I  am  directed  by  the  Inspector. 
General  of  Customs  to  acknowledge  your 
letter  of  the  17th  instant. 


"  I  am  to  hand  you  the  enclosed  cheque 
for  176^.  2m,  balance  of  pay  due  to  you  at 
the  end  of  November  last. 

"  And,  with  reference  to  the  concluding 
paragraph  of  your  letter,  I  am  to  inform 
you  that  the  Tsung-li  Tam^n  has  author- 
ised the  Inspector-General  to  decide 
whether  or  not  a  passage  home  and  a 
money  allowance  of  one  year's  pay  shall 
be  given. 

"I  am.  Sir, 

"  Your  obedient  servant, 

"  J.  D.  Campbell, 
"  Chief  Secretary. 
"  Jobs.  Von  Gumpach,  Esq. 

"  Astor  House,  Shanghai." 

The  misrepresentations  fdleged  in  the 
petition  to  have  been  made  by  the  appel- 
lant to  the  Tamdn  are,  "  that  the  plamtiff 
had  asked  to  be  relieved  from  his  duties, 
and  declined  to  perform  them ;  and  that 
he  had  absented  himself  from  Peking  at 
a  time  when  his  active  services  might  be 
required  at  the  college.** 

The  proof  that  representations  were  * 
made  to  the  Yam^n  in  the  terms  alleged 
is  not  at  all  clear,  particularly  as  to  the 
part  relating  to  the  active  services  of  the 
respondent.  But  it  is  not  necessary  to 
examine  minutely  this  proof  in  consider- 
ing the  grounds  of  objection  to  the 
direction  of  the  Judge'  which  are  stated 
in  the  rule  for  a  new  trial. 

The  direction,  so  far  as  it  relates  to  thp 
misrepresentations,  was  as  follows : 

"The  second  issue  was,  whether  Mr, 
Hart,  by  misrepresenting  that  the  Baron 
was  absent  from  Peking  when  he  was 
Wanted,  made  a  false  statement,  and  did 
the  Chinese  Government  dismiss  him  in 
consequence.  It  was  a  thino^  specially 
for  the  jury  to  consider,  whether  the 
representations  were  warranted  by  facts." 

This  is  the  whole  of  the  summing  up 
on  this  issue  (except  as  to  damages),  and 
their  Lordships  are  of  opinion  that  it  is 
clearly  defective  and  erroneous.  They 
think,  in  the  lowest  view  that  can  be 
taken  of  the  relations  of  these  gentlemen 
to  the  Imperial  Government,  and  to  each 
other,  that  the  representations  made  by 
the  Inspector- General  were  privileged 
communications  in  the  ordinary  sense  in 
which  those  words  are  understood  ;  that 
is  to  say,  communications  so  far  justified 
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by  the  occasion  on  which  they  are  made, 
that  the  inference  of  malice,  which,  jpnVrwJ 
fade^  arises  from  defamatory  statements, 
is  rebntted,  and  the  bnrden  of  proving 
express  malice  thrown  on  the  plaintiff. 

The  appellant  was  entrusted  by  the 
Government  with  the  general  superin- 
tendence of  the  college  and  its  professors, 
and  it  was  his  duty  to  make  reports  to  the 
Yam6n  upon  matters  relating  to  its  ma- 
nagement and  welfare.-  The  resignation 
of  a  professor,  his  absence  from  Peking, 
and  any  avowed  disinclination  or  refusal 
to  perform  the  duties  for  which  he  was 
engaged,  were  matters  which  would  be 
withm  his  province  to  report.  Reports 
80  made,  although  defamatory,  are  prtDui 
facie  justifiable,  and  the  duty  of  making 
them  rebuts  the  malice  which  the  law  im- 
plies, and  renders  proof  of  actual  malice, 
that  is,  of  some  wrong  and  improper 
motive,  necessary  to  the  maintenance  of 
an  action. 

It  was  not  denied  on  the  part  of  the 
Respondent  that  this  qualified  privilege 
attached  to  the  communications  made  by 
the  appellant  to  the  Yam^n,  but  it  was 
contended  that  the  question  was  not  pro- 
perly raised  by  the  form  of  the  issues ; 
and,  further,  that  actual  malice  must  be 
taken  to  have  been  found  by  the  jury. 
The  Supreme  Court  appear  to  have 
adopted  this  contention  in  discharging 
the  rule  for  a  new  trial. 

But,  in  the  view  taken  by  their  Lord- 
ships, the  question  of  privilege  was  sub- 
stantially involved  in  the  issues  to  be 
tried.  In  technjpal  strictness,  perhaps, 
the  plaintiff  ought  to  have  alleged  that 
the  representations  were  malicious,  but  it 
may  be  taken  in  substance  to  be  so  al- 
leged in  the  averment  that  the  repre- 
sentations were  wilfully  false.  If,  however, 
this  be  assumed  in  the  plaintifiTs  &vour, 
it  follows  that  the  proof  must  be  the  same 
on  a  traverse  of  that  allegation  as  if 
malice  had  been  expressly  averred. 

The  Judge,  ought,  therefore,  to  have 
explained  to  the  jury  the  relation  and 
position  of  the  parties,  and  (assuming  for 
the  present  the  existence  of  a  limited  pri- 
vilege only)  ho  should  have  told  them 
that  the  action  would  not  lie  if  the  state- 
ments were  made  honestly,  and  in  a 
belief  of  their  truth,  and  that  the  burden 


was  on  the  plaintiff  to  prove  they  were 
not  so  made. 

No  such  explanation,  however,  was 
given.  The  Judge  only  asked  the  jury 
whether  the  appellant  had  made  false 
statements,  and  whether  the  representa- 
tions were  warranted  by  facts.  The  last 
question  is  clearly  misleading.  In  cases 
of  this  kind,  the  question  is  not  as  upon 
a  plea  of  the  truth  of  the  libel,  whether 
the  representations,  are  true,  or  warranted 
by  facts ;  but  whether,  although  they  may 
not  be  true,  the  defendant  might  have 
honestly  believed  them  to  be  so,  and  made 
them,  without  malice,  in  the  (^scharge  of 
his  duty. 

The  material  word  "wilftdly,"  which 
might  have  opened  the  minds  of  the  jury, 
although,  without  explanation,  imper^ 
fectly,  to  the  real  issue,  was  omitted  s^to- 
gether  from  the  question.  The  Supreme 
Court,  in  supporting  the  direction,  say  it 
was  not  necessary  to  ask  the  jury  whe- 
ther the  representations  were  "  wiHully  *' 
false,  because  they  had  the  paragraphs 
before  them  which  distinctly  charged  the 
defendant  with  making  wilfolly  false 
statements.  Their  Lordships  cannot  con- 
cur in  this  opinion,  and  relieve  the 
summing  up  from  the  objection  made  to 
it  on  this  ground. 

The  consideration  of  the  Judy's  direc- 
tion by  their  Lordships  has  hi^erto  pro- 
ceeded on  the  assumption  that  there  wap 
evidence  proper  to  be  lefb  to  the  jury,  and 
on  that  assumption  it  appears  to  them  to 
be  wrong ;  but,  on  reviewing  the  proof 
offered  at  the  trial,  they  have  come  to  the 
conclusion  that  there  was  no  evidence  of 
malice  to  sustain  the  action. 

Their  Lordships  have  carefully  gone 
through  the  evidence  and  correepondeneei, 
and  have  not  found  any  acts  or  expres- 
sions of  the  Inspector-General  which 
indicate  bad,  or  even  unfriendly  feeling 
towards  the  respondent ;  on  the  contrary, 
he  appears  to  have  given  consideration  to 
his  complaints  and  remonstrances,  ex- 
plained to  him  from  time  to  time  the 
difficulties  attending  the  formation  of  the 
School  of  Astronomy,  and  shewn  a  desire 
to  mitigate  the  disappointment  occasioned 
by  the  delay.  When  the  respondent  ex- 
pressed a  wish  to  return  to  Europe,  the 
appellant  did  uQt  press  him  to  do  so,  but 
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appears  to  have  been  willing  either  to  re- 
tain him  as  a  professor,  and  provide  some 
employment  for  him  in  the  college,  or  to 
accept  his  resignation  and  fiEtcilitate  his 
retiun  to  Englajid,  offering,  in  the  latter 
case,  allowances  which  shew  that  he  was 
not  dealing  with  him  in  a  harsh  or  un- 
friendly manner.  It  is  to  be  observed 
that  the  respondent  himself  in  his  evi- 
dence at  the  trial  does  not  suggest  that 
any  unfriendly  feeling  existed  or  was 
shewn  to  him.  On  the  contrary,  he  says : 
"I  believe  Mr.  Hart  had  the  best  inten- 
tion to  carry  out  the  schemes  proposed." 
It  was  contended  that  the  representa- 
tions themselves  supply  evidence  of  malice. 
It  is  no  doubt  true  that  malice  may  in 
some  cases  be  inferred  from  the  defama- 
tory statements  themselves;  but  where 
representations,  if  bona  fide^  are  privi- 
leged by  the  occasion  on  which  they  are 
made,  Uie  mere  circumstance  that  they 
are  defamatory  does  not  furnish  that 
proof;  it  must  be  shewn,  either  from  the 
nature  of  the  language  employed,  or  by  ex- 
trinsic evidence,  that  they  were  prompted 
by  bad  feeling  or  wrong  motives,  and  it 
is  not  sufficient  in  such  cases  that  the 
representations  are  consistent  with  the 
existence  of  malice,  they  must  be  incon- 
sistent with  bona  fides  and  honesty  of 
purpose.  (The  cases  on  this  point  were 
cit^  and  their  authority  recognised  by 
this  Board  in  Laughton  v.  The  Bishop  of 
Bodar  and  Man  (IS). 

The  representations  in  this  case  afford 
no  intrinsic  evidence  of  malice.  They 
relate  only  to  the  conduct  of  the  respon- 
dent as  a  professor  of  the  college,  and  it 
would  be  the  duty  of  the  appellant  to 
make  them  to  the  Tam^n,  if  they  were 
tme  or  he  believed  them  to  be  so.  But  it 
is  said  the  evidence  proves  they  were  un- 
true in  fact.  Their  Lordships  are  by  no 
means  satisfied  that  it  does ;  on  the  con- 
trary, there  is  much  which  leaves  the  im- 
pression, if  that  had  been  the  question, 
that  the  respondent  had  really  resigned 
Iiis  appointment. 

With  regard  to  the  statement  respect- 
ing the  respondent's  absence  from  Peking, 
their  Lordships  have  been  unable  to  find 
the  evidence  of  what  the  exact  represen- 

(18)  42  Law  J.  Rep.  (k.8.)  P.O.  11. 
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tation  was.  K  it  related  to  his  going  to 
Shanghai,  there  was  foundation  for  it. 

Undoubtedly,  however,  if  the  truth  of 
the  statements  had  been  the  issue  to  be 
tried,  it  would  have  been  proper  to  leave 
the  evidence  to  the  jury;  but  that,  as 
ahready  observed,  is  not  the  issue.  The 
question  is  whether  the  statements  are  so 
groundless  that  they  afford  evidence  that 
the  appellant  knew  and  believed  they 
were  untrue,  and  acted  from  malicious 
motives  in  making  them?  Their  Lord- 
ships think  that  the  appellant  might  have 
honestly  believed  he  was  reporting  what 
was  substantially  true,  and  that  i£ere  is 
no  evidence  from  which  it  can  be  reason- 
ably inferred  that  he  was  acting  otherwise 
than  in  the  bona  fide  discharge  of  what 
he  conceived  to  be  his  duty.  But  it  is 
enough  to  say  that  it  is  consistent  with 
the  evidence  that  such  were  his  belief 
and  motives,  in  the  absence  of  any  proof 
that  he  really  entertained  hostile  or  un- 
friendly feeling  towards  the  respondent. 
The  respondent,  therefore,  fsdled  to  sus- 
tain the  burden,  thrown  upon  him  by  the 
law,  of  proving  actual  malice. 

Having  come  to  the  above  conclusions, 
it  is  almost  unnecessary  for  their  Lord- 
ships to  say  that,  if  the  only  question  on 
the  rule  had  been  whether  the  verdict 
was  against  the  evidence,  they  must  on 
that  ground  have  directed  a  new  triaL 
They  now  advert  to  this  part  of  the  rule, 
chiefly  because  the  Court  in  their  judg- 
ment seemed  disposed  to  renounce  the 
exercise  of  the  power  to  grant  new  trials 
in  cases  of  verdicts  against  evidence,  ex- 
cept where  they  are  "  evidently  perverse," 
The  Judges  refer  to  the  possiDle  incon- 
venience of  a  single  Judge  having  to 
exercise  it.  Their  Lordships  think  the 
Court  ought  not  thus  to  limit  their  dis- 
cretion. Undoubtedly,  whether  the  Court 
is  composed  of  a  single  Judge  or  many, 
the  verdicts  of  juries  should  not  be  dis- 
turbed, unless  the  Court  can  come  to  a 
dear  conclusion,  on  definite  grounds,  that 
they  are  wrong.  But  when  this  conclu- 
sion is  arrived  at,  it  would  be  the  duty 
of  the  Court,  in  many  cases,  to  act  upon 
its  own  opinion.  The  Judges  below  may 
perhaps  have  intended  to  allow  a  wider 
meaning  to  the  terms  "  perverse  verdicts  " 
than  is  commonly  given  to  them^  but  if 
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the  rule  apparently  laid  down  by  their 
judgment  should  be  really  acted  on,  ver- 
dicte  founded  on  mistake  or  prejudice 
would  be  in  effect  irreversible. 

Their  Lordships  now  come  to  the  con- 
sideration of  the  22nd  and  24th  para- 
graphs of  the  answer,  which  were  ordered 
to  be  struck  out  on  demurrer. 

The  22nd  paragraph  alleges,  in  sub- 
stance, that  the  appellant  and  respondent 
were  in  the  employment  of  the  Chinese 
Government,  and  that  it  was  the  duty  of 
the  appellant  to  report  to  the  Yam6n 
upon  the  conduct  of  the  professors  of  the 
college,  and  that  in  the  exercise  of  such 
duty,  and  as  an  act  of  duty,  and  not 
otherwise,  he  made  the  representation 
complained  of. 

The  24th  paragraph  is  to  the  effect 
that  it  was  the  respondent's  duty,  by 
virtue  of  his  employment  by  the  Chinese 
Cbvemment,  to  superintend  the  affairs  of 
the  college,  and  the  foreigners  connected 
therewith,  and  to  make  such  representa- 
tions and  reports  as  to  him  in  his  dis- 
cretion should  seem  fit  in  the  premises 
(not  alleging  to  whom),  and  that  the 
representations  complained  of  were  made 
in  the  exercise  of  his  lawfal  authority, 
and  •  of  his  duty  as  a  servant  of  the 
Chinese  Government,  and  in  pursuance 
of  no  other  object. 

These  paragraphs,  in  their  Lordships' 
opinion,  state  relevant  facts  to  raise  the 
issue  that  the  reports  were,  from  the  re- 
lation of  the  parties  to  the  Chinese 
Qtjvemment,  privileged  in  the  limited 
sense  before  explained.  The  Court  below 
struck  them  out,  on  the  ground  that  they 
must  be  taken  to  admit  that  the  reports 
were  wilfully  false  and,  by  implication, 
malicious.  This  is  not  clear  upon  the 
construction  of  the  paragraphs  them- 
selves ;  but  looking  at  them  with  reference 
to  the  rules  which  regulate  the  nature 
and  form  of  pleading  in  the  Court  below, 
their  Lordships  think  that  the  order  to 
strike  them  out  ought  not  to  have  been 
made.  According  to  these  rules,  plead- 
ings are  to  be  in  the  form  of  petitions 
and  answers.  The  petition  is  to  contain 
a  narrative  of  the  fects  relied  on,  divided 
into  paragraphs.  The  answer  is  to  shew 
the  nature  of  the  defence ;  it  must  deny 
the  material  allegations  intended  to  be 


questioned,  and  allege  "  any  matter  of 
fact  not  stEited  in  the  petition  on  whick 
the  defendant  relies."     This  is  not  ana- 
logous to  the  English  system  of  pleading 
in  the  Courts  of  Common  Law,  where,  in 
general,  each  plea  is  separately  regarded, 
and  must  furnish  a  complete  answer  in- 
dependently of  all  other  pleas  on    the 
Record.    The  paragraphs  of  an  answer 
are  not  in  the  nature  of  such  separate 
pleas,  and,  unless  where  clearly  so   in- 
tended, should  not  be  so  treated.     Cafies 
may  obviously  occur  where  justice  would 
not  be  done  unless  the  paragraphs  of  an 
answer  were  read  together.     In  this  case 
the  appellant,  in  one  part  of  his  answ^er, 
denies  that  the  representations  were  ^ivil- 
ful  and  false,  and  in  the  paragraphs  in 
question    alleges    facts,    shewing    under 
what    circumstances    they    were    made. 
Their  Lordships  consider  that  both  parts 
of  the  answer  should  have  been  allowed 
to  remain  on  the  Record ;  and  that,  if 
necessary  to  do  so,  in  order  to  ascertain 
the  questions  to  be  tried,  the  Court  should 
have  settled  the  issues  under  Rule   58. 
If  this  course  had  been  followed,  the  mis- 
carriage   which    occurred    at  the    trial 
would  probably  have  been  avoided.     On 
the  ground,   therefore,  that  these  para- 
graphs  of  the    answer    allege    matters 
relevant  to  the  defence,  their  Lordships 
think  that  the  order  for  striking  them 
out  ought  to  be  set  aside,  and  the  para- 
graphs restored  to  the  Record. 

The  opinion  expressed  by  their  Liord- 
ships  upon  the  points  hitherto  discussed 
is  sufficient  to  dispose  of  both  the  irule 
and  the  demurrer,  in  favour  of  the  ap>- 
pellant.  But  it  was  contended  on  lus 
behalf  that  he  was  entitled  to  judgment 
on  the  demurrer,  not  merely  on  the 
ground  of  the  limited  privilege  above 
explained,  but  on  the  higher  ground  that 
the  facts  alleged  in  the  answer  were  suffi- 
cient to  establish  an  absolute  privilege, 
precluding  an  enquiry  by  an  English 
Court  of  Law,  or  at  least  by  the  Queen's 
Court  established  in  China,  into  any  re- 
port, however  wilftilly  false,  and  ma- 
licious, made  under  colour  of  his  office  by 
the  appellant  to  the  Yam^n,  concerning 
the  respondent  as  a  professor  of  the 
college. 

Their  Lordships  however  think    that 
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the  answer  does  not  contain  sufficient 
facts  to  enable  them  to  give  judgment  for 
the  appellant  on  this  ground. 

It  was  argued  that  what  had  been 
done  was  an  act  of  State,  and  therefore 
beyond  the  cognizance  of  a  Municipal 
Court.  But  the  wrong  complained  of  is 
not  an  executive  act  of  the  Chinese 
OoTemment,  nor  of  the  appellant  as  its 
agent.  The  action  is  founded  not  on  the 
dismissal  of  the  respondent  from  his  post^ 
but  on  alleged  £Edse  and  wrongful  repre- 
sentations, which  are  said  to  have  led  to 
it.  If  the  power  to  dismiss  had  been 
delegated  by  the  Chinese  Gk>yemment  to 
the  appellant,  and  he  had,  from  whatever 
motives,  discharged  the  respondent  by 
virtue  of  that  authority,  it  may  be  that 
his  act  should  be  regarded  as  an  act  of 
the  Gbvemment.  But  it  is  not  necessary 
to  consider  the  supposed  case,  or  the 
principles  which  determine  the  effect  of 
the  acts  of  sovereign  powers,  and  their 
f^ents,  since  the  wrong  complained  of 
does  not  in  their  Lordships'  view  fall 
within  that  category.  The  dismissal  in 
this  case  was  the  act  of  the  Yam^n,  and 
the  legality  of  their  act  is  not  in  any  way 
impugned. 

A  farther  contention  on  this  part  of 
the  case  was,  that  questions  of  this  kind 
arising  between  officers  in  the  service  of 
a  foreign  Grovemment  ought  not  to  be 
entertained  by  an  English  Court,  although 
the  litigants  might  be  English  subjects. 
It  was  urged  that  it  would  be  against 
public  policy  and  the  comity  of  nations 
to  allow  of  such  enquiries. 

This  contention  opens  a  question  of 
(^reat  importance;  but  their  Lordships 
think  that,  in  the  present  case,  the  facts 
stated  in  the  answer  are  insufficient  to 
raise  it. 

By  the  law  of  England,  actions  for 
libel,  and  other  personal  wrongs  arising 
in  foreign  countries,  may  be  brought  in 
an  English  Court;  and  any  special  cir- 
cumstances which  preclude  the  Court 
from  entertaining  them  should  be  shewn. 
MoHyn  v.  Fabrigas,  and  the  Notes  thereto, 
1  8mUh*8  Leading  Cases,  6th  edition,  623, 
and  8coU  v.  Lord  Seymour  (19). 

(19)  1  Hurl.&C.  219;  8.c.  31  Law  J.  Rep. 
(V.8.)  Ezch.  457. 


Now  the  answer  does  not  state  what 
are  the  laws  and  customs  of  China  with 
reference  to  reports  of  this  kind,  nor 
whether  any  protection  is  allowed  to  the 
officers  making  them,  nor  what  specific 
privileges  were  accorded  to  the  appellant 
as  a  servant  of  the  Chinese  Government. 
It  does  not  allege  that  he  was  a  minister, 
with  the  duty  of  advising  on  affiaiirs  of 
state,  or  even  that  his  reports  were  con- 
fidential, or  that  it  is  contrary  to  the  law 
or  policy  of  China,  or  the  usages  of  the 
service,  to  allow  a  subordinate  officer,  if 
maliciously  defiabmed,  to  seek  redress  in 
the  Courts. 

It  was  admitted  that  the  present  case 
was  one  of  the  first  impression,  and  no 
decision  could  be  found  which  governs  it. 
The  immunity  accorded  to  Judges,  coun- 
sel, and  others  engaged  in  the  adminis- 
tration of  justice,  against  actions  for 
statements  made  in  the  course  of  duty, 
and  the  recent  case  of  Dawldns  v.  Lord 
Pmdet  (16),  in  which  the  same  protection 
was  extended  to  reports  made  by  a  mili- 
tary officer  for  the  information  of  the 
Commander-in-Chief,  were  referred  to. 
The  immunity  in  these  cases  rests  upon 
grounds  of  public  policy  and  convenience ; 
the  object  being  to  secure  the  free  and 
fearless  discharge  of  high  public  duty  in 
the  administration  of  justice,  and  the 
maintenance  of  military  discipline,  on 
which  the  wel&re  and  the  safety  of  the 
state  depend. 

The  principle  of  this  rule  may  be 
capable  of  application  to  cases  other  than 
those  abeady  brought  within  it,  but  it 
does  not  seem  apposite  to  the  circum- 
stances of  the-present. 

Considerations  of  pubh'c  policy  arise, 
if  at  all,  in  this  case  upon  the  suggestion 
that  it  is  contrary  to  the  comity  of  nations, 
and  therefore  against  the  public  interests 
of  this  country  to  entertain  a  suit  involv- 
ing an  inauiry  into  reports  made  by  an 
officer  in  tne  service  of  a  foreign  state  to 
the  government  of  that  state. 

Their  Lordships  are  not  prepared  to 
say  that  cases  may  not  occur  in  which 
effect  should  be  given  to  these  considera- 
tions. If  it  were  shewn  that  by  the  law 
and  customs  of  China  officers  in  the 
service  of  the  government  were  absolutely 
protected  in  making  reporte  concerning 
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their  subordinates,  and  that  it  was  against 
the  policy  of  the  empire  to  allow  them  to 
be  questioned  by  any  Ck)urt,  it  might  be 
proper  to  hold  that  it  would  be  contrary 
to  the  comity  of  nations,  and  therefore 
against  our  own  public  policy,  haying 
regard  to  this  comity,  to  allow  a  subject 
of  the  Queen,  who  had  voluntarily  entered 
into  tluit  service,  to  maintain  such  an 
action  as  the  present.  But  this  is  not 
shewn,  and  if  the  law  and  customs  of 
China  should  be  otherwise,  and  it  is  not 
the  policy  of  that  empire  to  prevent 
redress  for  a  wrong  inflicted  under  the 
colour  of  official  reports,  in  the  case  of 
such  a  servant  as  Uie  appellant  appears 
to  be,  then  it  may  well  be  that  nothing 
would  be  found  in  English  public  policy 
to  preclude  the  Queen's  Courts  from  en- 
tertaining the  action  between  her  own 
subjects. 

It  was  then  insLsted  that,  if  the  Queen's 
Courts  in  England  might  entertain  the 
action,  it  would  still  be  contrary  to  the 
spirit  of  the  Treaty  of  Tientsin,  which 
authorised  the  Queen  to  establish  Courts 
of  justice  in  China,  that  her  Court  so 
estaolished  should  take  cognizance  of  it. 
Their  Lordships  are  uniu[)le  to  find  in 
the  treaty  sufficient  grounds  for  this 
contention. 

By  Article  XV.  "  All  questions  in  re- 
gard  to  rights,  whether  of  property  or 
persons,  arising  between  British  subjects, 
shall  be  subject  to  the  jurisdiction  of  the 
British  authorities ;"  and  the  eflfect  of  the 
order  of  the  Queen  in  Council  establish- 
ing the  Supreme  Court,  and  declaring 
its  powers  and  jurisdiction,  is,  that  the 
law  of  England,  as  between  British  sub- 
jects, shall  be  administered  in  it.  Their 
Lordships,  therefore,  are  unable  to  de- 
clare that  the  same  principles  of  law 
shall  not  be  applied  to  the  decision  of  the 
action  in  the  Court  below,  which  would 
have  governed  it,  if  brought  in  the 
Queen's  Courts  in  England;  especially 
when  no  act  of  the  Chinese  government 
is  impugned,  and  no  law  or  custom  of 
China  is,  for  anything  which  appears, 
violated.  « 

In  case  the  action  should  again  be 
taken  to  trial  (which  their  Lordships 
cannot  anticipate  will  happen)  it  will 
be  the  duty  of  the  Judge  to  rule  that  the 


Reports  were  privileged  in  the  limited 
sense  above  explained,  and  that  the  action 
cannot  be  maintained  without  proof  of 
express  malice ;  and,  if  the  same  evidence 
only  is  given,  to  direct  a  verdict  for  the 
defendant,  on  the  ground  Uiat  it  does  not 
afford  such  proof. 

Their  Lordships  desire  also  to  point 
out  that,  in  their  view,  the  evidence  fails 
to  connect  the  dismissal  with  the  alleged 
Mse  representations.  The  first  of  tiiem, 
relating  to  the  respondent's  wish  to  be 
relieved  from  his  duties,  and  declining  to 
perform  them,  was  made  long  before,  and 
there  is  really  no  proof  that  it  led  to  the 
dismissal,  which  proceeded  on  the  fact 
that  the  respondent  had  gone  to  Shang- 
hai, without  permission,  for  the  purpose 
of  tiAdng  legal  proceedines.  It  was  "  in 
view  of  the  action  thus  ta^en  by  the  pro- 
fessor," to  use  the  words  of  their  despatch, 
that  the  YamSn  decided,  "  It  is  not  fit- 
ting that  he  should  be  any  longer  retained 
as  a  professor  of  the  college."  It  is  to 
be  observed  that  it  was  not  at  all  likely 
he  would  be  retained,  after  he  had  taken 
this  hostile  step. 

It  only  remains  to  consider  the  money- 
demand.  It  appears  that  the  Chinese 
government  were  willing  to  pay  176  taels 
to  the  respondent,  as  the  balance  of  his 
salary  to  November,  1869,  and  a  cheque 
was  sent  to  him  by  Mr.  Campbell  for  that 
amount  in  the  letter  of  the  18th  of  De- 
cember, 1869.  It  does  not  clearly  appear 
on  whom  it  was  drawn.  It  was  sug- 
gested that  the  fund  out  of  which  it  was 
payable  was  in  the  hands  of  the  bankers 
of  the  government,  and  Uiat  the  cheque 
was  not  paid,  owing  to  the  refusal  of  the 
respondent  to  give  the  receipt  required 
of  him ;  but,  however  this  may  be,  there 
is  no  evidence  that  the  appelhmt  had  re- 
ceived the  money,  and  held  it,  as  the 
agent  of  the  respondent. 

This  point  was  not  raised  by  the  rule 
for  a  new  trial ;  bat  that  is  not  now  ma- 
terial, for  the  rule  being  made  absolute, 
the  entire  verdict  will  be  set  aside.  Their 
Lordships  think  it  ri^ht  to  state  that,  in 
their  opinion,  no  evidence  whatever  ap- 
pears to  support  this  claim.  They  think 
also  the  28]xi  paragraph  of  the  answer, 
which  alleges  that  the  money  was  en- 
trusted to  the  appellant  as  the  servant 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  1872  to  MICHAELMAS  1873, 


87 


of  the  govemmeut,  to  be  disposed  of  at 
his  discretion,  is  a  clear  answer  to  the 
demand,  as  it  n^atives  that  the  appel* 
lant  held  the  money  as  the  respondent's 
agent  or  to  his  nse.  The  paragraph, 
therefore,  ought  not  to  have  been  struck 
out  on  demurrer. 

In  the  result,  their  Lordships  will 
hambly  advise  her  Majesty  to  direct  that 
the  order  made  upon  tiie  demurrer  ought 
to  be  reversed,  and  that  the  demurrer 
onght  to  be  disallowed  with  costs;  and 
also  that  the  order  discharging  the  rule 
nisi  to  set  aside  the  verdict  should  be  re« 
▼ersed,  and  that  in  lieu  thereof  it  should 
be  ordered  that  the  verdict  be  set  aside, 
and,  if  the  parties  so  desire,  that  there  be 
a  new  trial  in  the  cause. 

Tbe  respondent  must  pay  the  costs  of 
tills  appeal. 

Attorneys— Murray  &  Hutchins,  for  appellant ; 
Brooks  &  Co.,  for  respondent. 


1878.    f  EMMA   LAGESSE    (appellant)  v. 
Jan.  29.  \     luoib  allabd  (respondent). 

Mauritius — Will — Construction — "  En- 
faaUs  naiureU  reconnw**  —  Marriage  of 
Parents— Code  Civil,  Arts.  756,  757,  913. 

JL  testator  having  **  enfants  naturels  re* 
connus  "  made  his  vnU,  and  hequeathed  one 
moiety  of  the  estate  of  which  he  shovM  die 
po99essed  to  these  children.  The  testator 
subsequent  married  the  mother  of  the 
children  amd  died,  not  having  revoked  the 
mU : — ^Held,  that  the  wiU  must  he  construed 
hy  the  circuinstances  of  the  testator  at  the 
dcUe  of  the  wiUj  and  that  the  legacy  given 
to  the  children  was  a  moiety  of  the  whole 
succession  and  not  of  the  "  quotite  disponi- 
hie:' 

This  was  an  appeal  ftrom  a  judgment 
of  the  Supreme  Court  at  Mauritius. 
The  action  was  brought  by  the  respon- 
dent against  the  widow,  and  executor  of 
Leonce  Lagesse,  deceased,  to  recover  a 
legacy  bequeathed  to  the  respondent  by 
the  will  of  the  said  Leonce  Lagesse. 


The  declaration  in  the  action  was  dated 
the  28th  April,  1870,  and  sought  payment 
of  the  legacy  of  10,000  dollars  with  coste 
and  interest. 

The  appellant  put  in  two  pleas  which 
she  afterwards  abandoned  and  a  third 
plea  which  was  as  follows : 

That  even  admitting  that  the  said 
alleged  legacy  be  good  and  valid  in  law, 
the  same  ought  to  be  reduced  according 
to  law,  inasmuch  as  the  alleged  legacy 
and  the  other  legacies  which  were  made 
to  several  parties  by  Leonce  Lagesse  by 
his  last  will  and  testament  referred  to  in 
the  declaration,  exceed  the  quotite  dis- 
ponible  of  this  succession,  and  inasmuch, 
further,  as' the  children  of  Leonce  Lagesse 
are  themselves  under,  and  by  virtue  of 
the  aforesaid  last  will  and  testament,  the 
legatees  of  one  half  of  the  quotite  dis- 
ponible  of  their  father's  succession,  which 
legacy  the  defendant  says  ought  to  be  paid 
in  preference  to  all  the  other  legacies. 

The  respondent  filed  a  replication  join* 
ing  issue  on  this  plea. 

The  will,  so  far  as  was  material  to  the 
suit,  was  as  follows — 

"  Geci  est  mon  Testament.  Je  soussigne, 
Leonce  Lagesse,  ai  fait  mon  testament 
comme  suit. 

"1.  J'ai  reconnu  pour  mes  enfants 
naturels  C^cile  et  Marie  filles  de  Madlle. 
Azema  Bouche  aussi  appelee  Emma 
Bouch^  ;  je  declare  reconnaitre  par  le  pre- 
sent aussi  pour  mon  enfant  naturel 
Fenfiajit  dont  la  dite  Demoiselle  Bouche 
est  actuellement  enceinte  et  je  donne  et 
legue  k  ces  trois  enfants  (Cecile  Marie  et 
celui  dont  Madlle.  Bouch6  est  enceinte)  la 
moiti6  de  tons  les  biens  g^n^ralement 
quelconques  que  je  laisserai  au  jour  de 
mon  d^ces. 

*'  2.  Je  donne  et  legue  a  Madlle.  Emma 
Bouche  sus-nommee  une  somme  de  viugt 
mille  piastres  plus  mon  immeuble  avec 
tout  ce  qui  en  depend  situ6  au  Port  Louis 
a  Tangle  des  Bues  Madame  et  des  Creole 
acquis  par  moi  de  Mr.  Arthur  Edwards 
et  en  outre  tons  mes  meubles  meublants 
et  autres  effets  mobiliers  qui  se  trouvent 
a  '  Plaisance,'  k  Texception  de  ma  voiture 
et  de  mon  oheval. 

"  3.  Je  donne  et  l^gue  a  Mme.  Allard 
ma  soeur  une  somme  de  dix  mille  piastres, 
avec  la  condition  expresse  que  si  elle 
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venait  k  monrir  sans  enfiajits  la  dito 
somme  reviendra  pour  une  moitie  a  mes 
trois  enfants  naturels  sus-nommes  et  pour 
Tantre  moitie  a  mes  antres  heritiers. 

"16.  Je  nomme  pour  mes  ex^cuteurs 
testamentaires  mes  deux  freres  Edmond 
et  Alphonse  Lagesse. 

"Comme  condition  du  legs  que  j'ai 
fait  ci-dessus  a  Madlle.  Emma  Boucho, 
elle  n'aura  pas  la  jouissance  legale  dos 
biens  qui  proviendront  a  ses  trois  en£ants 
sus-nommes  de  ma  succession ;  et  elle 
aura  Tadministration  des  dits  biens  mais 
sous  le  contr61e  de  mon  frere  Alphonse 
Lagesse  et  de  M.  Pelte,  notaire,  que  je 
honame  pour  conseils  a  Madlle.  Emma 
Bouche  en  ce  qui  concerne  les  biens  de 
mes  trois  enfants ;  ces  deux  conseils,  ou 
Tun  d*eux,  en  cas  de  deces  d'absence  ou 
d'emp6cbement  de  Tautre,  devront,  jusqu'a 
lamajorite  de  mes  enfEmts  ou  leur  manage, 
surveiller  Temploi  de  leurs  capitaux ;  quant 
aux  revenus  qui  proviendront  de  ces  capi- 
taux, ils  devront  servir  aux  frais  d'^duca- 
tionret  d*entretien  des  ditsenfantsjusqu*^ 
concurrence  d'une  somme  qui  sera  d^ter- 
min^e  par  les  denz.  conseils  que  j'ai 
nomm6s  plus  haut,  et  le  surplus  sera 
plac6  surement  toujours  sous  le  contrdle 
des  sus-dits  conseils." 

The  child  spoken  of  in  the  will  as  in 
ventre  sa  mere  died  shortly  after  birth  in 
the  lifetime  of  the  testator. 

The  testator  on  the  10th  of  August, 
1867,  married  the  appellant  Emma 
Bouche,  and  the  said  children  were 
thereby  made  legitimate.  The  testa- 
tor died  on  the  10th  of  April,  1870, 
without  having  either  revoked  or  modified 
his  will. 

The  Code  Civil  provides — 

Art.  756 :  "  Les  enfetnts  naturels  ne 
sont  point  heritiers ;  la  loi  ne  leur  accorde 
de  droit  sur  les  biens  de  leurs  pere  ou 
mere  dec6des,  que  lorsqu*ils  out  ete 
legalement  reconnus." 

Art.  757 :  "  Si  le  pere  ou  la  mere  a 
laisse  des  descendants  legitimes,  ce  droit 
est  d*un  tiers  de  la  portion  hereditaire  que 
Tenfant  naturel  aurait  cue,  s'il  eut  fete 
legitime ;  il  est  de  la  moitie  lorsque  les 
pere  ou  mere  ne  laissent  pas  de  de- 
scendants, mais  bien  des  ascendants,  on 
des  frei*es  ou  sceurs ;  il  est  de  trois  quarts 
lorsque  les  pore  ou  mere  ne  laissent  ni 


descendants  ni  ascendants,  ni  ftreres  ni 
sojurs.'* 

Art.  900:  "Les  enfents  naturels  ne 
pourront,  par  donation  entre  vife  on  par 
testament,  rien  recevoir  aa-del^  de  ce 
que  leur  est  accord^  au  titre-  des  suc- 
cessions." 

Art.  913:  "Les  lib^ralit^,  soit  par 
acte  entre  vifs,  soit  par  testament,  ne 
pourront  exceder  la  moiti6  des  biens  du 
disposant,  s*il  ne  laisse  k  son  deces  qu'un 
enfant  legitime ;  le  tiers,  s*il  laisse  deux 
enfants ;  le  quart,  s*il  en  laisse  trois  on  nn 
plus  grand  n ombre." 

The  Supreme  Court  gave  judgment 
rejecting  the  pleas  of  the  app^ant,  and 
ordering  the  appellant  to  elect,  within 
two  weeks,  between  the  one  half  of 
the  estate  under  the  testament,  and  the 
reserve  of  two- thirds  which  the  appellant's 
children  were  entitled  to  claim  as  In- 
timated children — the  costs  to  come  out  of 
the  estate. 

From  this  judgment  the  appeal  was 
brought. 

Mr,  Mackeson^  Mr.  WestlaJee,  and  Mr, 
B^-ycBy  for  the  appellant. — By  French 
law,  the  rights  of  children  and  other 
heirs  to  their  legal  reserve  in  the 
assets  of  a  deceased  are  fixed  beyond 
the  power  of  a  testator  to  destroy  op 
limit.  The  will  is  only  applicable  to  the 
quotite  disponiblCf  over  which  alone  the 
testator  had  power  of  disposition.  The 
children  ought  not  to  be  put  to  their 
election  between  their  legal  reserve  and 
the  legacy  given  them  by  the  will.  The 
testator's  children  are  entitled  to  their 
legal  reserve  of  two  thirds,  and  also  to 
one  half  of  the  quotite  disponible.  There 
is  a  defect  in  the  gift  to  the  respondent. 
The  legacy  to  the  respondent  contained  a 
substitution  prohibee.  It  is  therefore  abso* 
lutely  void.  They  referred  to  the  Code 
Civil,  Arts.  338,  745,  756,  757,  761,  843, 
784, 857,  895, 920,  925, 926,  1,010, 1,013 ; 
Le  Sieur  de  Montalembert  (1)  ;  Gheylard*s 
case  (2)  ;  Oaute  v.  Moi'and  (3)  ;  La  Cloche 
V.  La  Cloche  (4)  ;  Eoddy  v.  Fitzgerald  (6)  ; 


(1)  10  Sirey,  pt.  2,  p.  7. 

(2)  18Ibid.pt  2,  p.  270. 

(3)  24  Ibid.  pt.  1,  p.  81 

(4)  fl  Law  J.  " 
Kep.  3  P.O.  125. 

(6)  6  HX.  Cas.  823. 
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The  ProcureuT'Oeneral  v.  Bruneau  (6)  ; 
Demolomhe  on  Succession,  vol.  ii. ;  Pothter 
<m  Succession,  Art.  331. 

The  Solicitor  General  (Sir  0.  Jessel) 
and  Mr.  Cutler,  for  the  respondent. — 
The  words  of  the  will  have  no  special 
meaning,  the  constraction  depends  npon 
the  intention  of  the  testator  to  he  collected 
from  the  language  of  the  will.  All  the 
authorities  support,  this  position,  the 
grammatical  not  the  technical  is  the  true 
ineaning.  The  testator's  words,  "tons 
les  biens  g6n6ralement  quelconques  que  je 
laisserai  au  jour  de  mon  deces,''  cannot 
without  violence  be  restricted  to  the 
quotas  cUsponible.  There  is  no  refer- 
ence in  the  will  to  the  quoOte  disponible 
but  a  simple  gift  of  half  the  testator's 
propeHy.  The  children  of  the  testator 
being  illegitimate  at  the  date  of  the 
win,  could  not  by  any  means  receive  by 
will  or  otherwise  more  than  one  moiely 
of  the  property,  the  testator  having  at 
the  time  legitimate  brothers  and  sisters. 
They  referred  to  Orey  v.  Pearson  (7) 
Code  Civil,  Arts.  1,004,  1,005,  1,010; 
Rogron,  Les  Codes  Franqais,  Merlin^s 
Repertoire  de  Jurisprudence,  Boudin  v. 
De  Lasonchais  (8),  DeUattre  v.  OSraldy 
(9),  Montmorand  v.  B'Ahancourt  (10), 
B^enrieth  v.  Jelsh  (11),  Boscredon  v.  St, 
Chrmain  (12). 

SiE  James  W.  Colvilb  delivered  the 
judgment  of  their  Lordships  (13). — ^The 
fiicts  in  this  case  are  undisputed.  On  the 
24ib  of  December,  1866,  L6once  Lagesse, 
who  was  domiciled  in  the  island  of  Mau- 
ritins,  made  his  will  in  what  is  termed  the 
mystique  or  fiecret  form.  He  was  at  that 
time  hvin^  in  cohabitation  with  the  appel- 
lant, who  nad  had  two  children  by  Mm, 
and  was  then  encei/nie  of  a  third. 

The  first  clause  of  the  will,  upon  the 
construction  of  which  the  determination 
of  this  appeal  depends,  is  in  these  words — 

(6)  36  Law  J.  Eep.  (n.s.)  P.O.  56. 

(7)  6  H.L.  Cas.  61 ;  s.  c  26  Law  J.  Bep.  (n.s.) 
ChaDC  473. 


(8)  34  Sirey,  pt  2,  p.  460. 

(9)  46  Ibid.  pU  2,  p.  183. 

(10)  66  Ibid,  pt  2,  p.  lOi. 

(11)  62  Ibid.  pt.  2,  p.  22. 

(12)  69lbid.pt.  2,  p.  119. 

(13)  Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  Smith  and  Sir  Bobert  P.  Collior. 


**  J'ai  reconnu  pour  mes  enfants  naturels 
C6cije  et  Marie,  fiUes  de  Mademoiselle 
Az^ma  Bouch6,  •  aussi  appel^e  Emma 
Bouch6;  je  declare  reconnadtre  par  le 
pr^ent  aussi  pour  mon  enfant  naturol 
l*enfant  dont  la  dite  Demoiselle  Bouchc 
est  actuellement  enceinte ;  et  je  donne  et 
legue  k  ces  trois  en£a.nts  la  moiti^  de  tons 
les  hiens  g6neralement  quelconques  que 
je  laisserai  au  jour  de  mon  d6ces.** 

By  the  second  clause  he  made  certain 
hequests  in  favour  of  the  appellant;  hy 
the  third  he  gave  a  sum  of  10,000  dollars 
to  his  sister,  Madame  Allard  the  re* 
spondent,  adding  these  words,  "  Avec  la 
condition  expresse  que  si  elle  venait  k 
mourir  sans  enfants,  la  dite  somme  revien* 
dra  pour  une  moiti6  k  mes  trois  enfants 
4iaturels  sus-nomm^  et  pour  I'autre  moiti6 
k  mes  autres  h^ritiers."  By  subsequent 
clauses  he  gave  various  other  legacies, 
and  by  the  15th  he  gave  all  the  residue 
of  what  he  might  leave  to  his  brother 
Edmond,  his  brother  Alphonse,  his  sister 
Madame  Allard,  and  the  children  of  an- 
other sister  named  Madame  Roussol,  in 
four  equal  shares.  By  the  16th  clause  he 
made  Edmond  and  Alphonse  his  testa- 
mentary executors,  and  by  the  17th  he 
imposed,  as  a  condition  on  the  legacy  given 
to  the  appellant,  that  she  should  not  have 
"  la  jouissance  legale  des  biens  qui  pro- 
viendront  k  ses  trois  enfants  sus-nomm6s 
de  ma  succession  ;"  but  should  administer 
that  property  under  the  control  of  his 
brother  Alphonse,  and  a  notary  named 
Pelte,  as  her  counsellors,  and  further 
directed  that  two  particular  debts  of 
55,000  dollars  and  10,000  dollars  which 
were  due  to  him  should  form  part  of  his 
children's  share  in  his  succession. 

The  child,  of  which  the  appellant  was 
enceinte  at  the  date  of  the  wiU,  was  after- 
wards bom,  but  died  in  the  testator's 
lifetime ;  and  it  being  now  admitted  that 
her  interest  in  the  legacy,  whatever  it  may 
have  been,  survived  to  the  other  children, 
the  wiU  may  be  read  as  if  there  had  been 
no  mention  of  her  therein. 

On  the  10th  of  August,  1867,  the 
testator  married  the  appellant,  thereby 
legitimatizing  her  children;  and  on  the 
28th  of  April,  1870,  he  died  without 
having,  either  before  or  after  his  marriage, 
revoked,  altered,  or  republished  his  will. 
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The  law  applicable  to  these  facts,  so  far 
as  it  relates  to  the  status  of  the  children 
and  their  general  rights  in  their  Other's 
estate,  is  equally  nndispnted. 

By  the  will  the  children  were  placed  in 
the  category  of  "enfants  natnrels  re- 
connns."  As  such,  their  father  leaving 
brothers  and  a  sister,  they  would  have 
been  entitled  to  one  half  of  his  succession 
if-  he  had  died  intestate.  If  he  died 
testate,  they  would  have  been  entitled,  as 
is  now  admitted  on  both  sides,  by  analogy 
to  the  rights  of  legitimate  children,'  if  not 
by  the  letter  of  the  code,  to  a  legal  reserve 
to  the  extent  of  three-eighths  of  the  suc- 
cession, if  there  were  three  of  them,  and 
of  one-third  if  there  were  but  two  of  them. 
And  their  father  was  precluded  by  the 
908th  Article  of  the  Code  Civil  from 
exercising  his  power  of  disposition  over 
the  rest  of  the  property  in  their  fovour, 
so  as  to  make  their  share  exceed  one-half 
of  the  whole  succession ;  or,  according  to 
some  authorities  (as  will  be  afterwards 
seen),  even  so  as  to  give  them  more  than 
their  legal  reserve.  By  the  marriage  the 
children  were  raised  to  the  status  of  le- 
gitimate children.  They  therefore  became 
the  sole  legal  heirs  of  their  father,  entitled 
as  such  to  the  whole  succession  if  he  died 
intestate,  and  to  a  legal  reserve  of  two- 
thirds  of  it  if  he  died  testate.  And  they 
further  became  entitled,  if  in  competition 
not  with  other  heirs,  but  with  the  legatees 
of  the  testator,  to  take  the  benefit  of  any 
legacy,  whatever  its  amount,  which  he 
might  give  them  by  his  will,  in  addition 
to  their  legal  reserve,  out  of  the  remaining 
one-third  of  the  succession,  unless  he 
should  express  an  intention  that  the  gift 
was  not  to  be  cumulative. 

These  propositions,  which  were  ulti- 
mately admitted  by  both  sides  during  the 
argument,  are  supported  by  Articles  334, 
756,  757,  and  908,  and  by  Articles  331, 
745,  913,  and  857  of  the  Civil  Code. 

On  the  28th  of  April,  1870,  the  re- 
spondent,  Madame  Allard,  brought  her 
suit  against  the  appellant,  **  acting  as  the 
legal  guardians  of  Cecile  Lagesse  and  Ma- 
rie Lagesse,  the  two  infant  children  bom 
from  her  marriage  with  the  testator 
L6onoe  Lagesse,"  and  against  Alphonse 
Lagesse,  "  acting  as  the  testamentary  ex- 
ecutor of  the  testator,"  for  the  recovery  of 


the  legacy  of  10,000  dollars  bequeathed 
to  her  by  will,  with  interest  thereon  from 
the  date  of  the  service  of  the  declaration 
on  the  defendants. 

The  appellant  originally  filed  three 
pleas.  The  first  simply  alleged  that  the 
plaintiff  had  no  right  of  action  against  the 
minors  Cecile  Lagesse  and  Marie  Lagesae 
for  the  causes  set  forth  in  her  declaration. 
The  second  alleged  that  the  legacv  given 
to  the  plaintiff  was  null  and  void  to  all 
intents  and  purposes,  inasmuch  as  it  con- 
tained a  "  substitution  prohib^,"  or  pro- 
hibited entail,  within  the  meaning  of  the 
896th  Article  of  the  Civil  Code.  The 
third  plea  was  to  the  effect  that,  even  if 
the  legacy  were  good  and  valid  in  law,  it 
ought  to  be  reduced  according  to  law, 
inasmuch  as  that  and  the'  other  legacies 
given  b^  the  will  exceeded  the  disposable 
proportion  ("  quotit^  disponible  ")  of  the 
testator's  succession ;  and  inaamuch,  fur- 
ther, as  the  above-named  minors,  Lagesse, 
were  themselves,  under  and  bv  virkie  of 
the  said  will  and  testament,  the  legatees^ 
of  one-half  of  th^  ("  quotit^  disponible  *') 
disposable  proportion  of  their  father's 
succession,  which  said  legacy  the  defend- 
ant alleged  ought  to  be  paid  in  preference 
to  all  the  other  legacies  given  by  the 
testator. 

The  respondent  filed  her  replication  on 
the  14th  of  June,  and  on  the  13th  of 
July,  1870,  the  appellant  filed  a  notice 
whereby  she  formally  abandoned  her  first 
and  second  pleas,  and  declared  that  she 
would  on  the  trial  of  the  cause  rest  her 
defence  only  upon  the  third  plea,  which 
she  had  pleaded  on  behalf  of  her  minor 
children. 

The  cause  was  accordingly  tried  on 
that  plea,  and  the  Court  held  that  upon 
the  true  construction  of  the  will  the 
legacy  given  by  its  first  clause  was  a  gift 
of  a  moiety  of  the  whole  aucoession,  and 
not  of  a  moieiy  of  the  "  quotit^  disponible  ** 
only.  The  formal  judgment  was  as  fol- 
lows —  "  The  Court  r^'ects  the  pleas  of 
the  defendant,  widow  Lagesse ;  but,  in- 
asmuch as  the  children  of  the  late  L^noe 
Lagesse  are  entitled  to  a  legal  reserve  of 
two-thirds  of  the  estate  of  their  hito 
father,  and  that  if  they  determine  to  claim. 
such  legal  reserve,  the  amount  of  the 
plaintiff's  legacy  may  have  to  be  reduced. 
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the  defendant  is  hereby  ordered  within 
two  weeks  from  this  date,  to  state  whether 
ahe  takes  the  one-half  of  the  estate  nnder 
the  testament,  or  the  reserve  of  two-thirds 
established  by  the  law  in  favour  of  the 
children.  Costs  of  the  action  hitherto  to 
be  costs  of  succession/'  The  appeal  is 
against  this  judgment.  The  appellant  by 
her  case  and  at  the  Bar  has  sought,  not- 
wiUistanding  her  former  abandonment  of 
her  second  plea,  to  raise  again  the  question 
whether  the  legacy  to  the  respondent  is 
not  void  by  reason  of  its  containing  a 
forbidden  substitution ;  and  she  has  also 
taken  objection  to  the  judgment  for  treat- 
ing the  costs  of  the  actions  up  to  that  stage 
aa  costs  of  succession.  But  the  principal 
question  argued  before  their  Lordships 
has  been,  as  it  was  in  the  Court  below, 
tliat  which  arises  on  the  third  plea,  viz., 
whether  upon  the  true  construction  of  the 
i^ill,  the  minors  are  entitled  to  a  legacy 
of  one-half  of  the  ("  quotit6  disponible  '*) 
disposable  proportion  of  their  ^Either's 
anocession,  in  addition  to  their  legal  re- 
aerve.  The  appellant  has  by  her  counsel 
^ven  up  the  point  raised  by  the  last 
sentence  of  the  plea,  and  no  longer  con- 
tends that  this  legacy,  if  given,  is  payable 
in  preference  of  the  other  legacies. 

The  present  claim,  therefore,  on  behalf 
of  the  minors,  is  that  they  are  entitled  to 
two  thirds  of  the  whole  succession  as 
their  legal  reserve ;  and  also  to  a  moiety 
of  the  remaining  one-third  or  to  one-sixth 
of  the  whole  estate  as  a  legacy,  but  sub- 
ject as  to  the  latter  to  any  reduction 
which  may  be  necessary  by  reason  of  the 
xnsnfficiency  of  the  estate  to  pay  that  and 
the  other  legacies  in  full. 

The  detennination  of  the  question  thus 
raised  seems  to  their  Lordships  to  depend 
aolely  on  the  interpretation  of  the  will ; 
and  in  particular  the  first  clause  of  it. 

There  was  some  discussion  at  the  Bar 
as  to  the  rule  of  construction  to  be  ap- 
plied. Their  Lordships  are,  however,  of 
opinion  that  it  is  their  duty  to  consider, 
and  if  possible  ascertain,  what  were  the 
meaning  and  intention  of  the  testator 
-when  he  penned  or  dictated  the  words  : 
**  Je  donne  et  legue  k  ces  trois  enfants  la 
moiti^  de  tons  les  biens  generalement 
queloonques  que  je  laisserai  an  jour  do 
mon  d^oes*';  and  that  the  surrounding 

New  Sxbibb,  42. — ^Pbiv.  Couir. 


circumstances,  if  any,  which  are  to  enter 
into  the  consideration  of  that  question 
must  be  those  which  existed  at  the  date 
of  the  will.  They  are  also  of  opinion 
that  when  the  true  construction  of  the 
gift  has  been  thus  ascertained  the  con- 
struction cannot  be  affected  by  any  alter- 
ation in  the  circumstances  of  the  testator, 
between  the  date  of  his  will  and  that  of 
his  death.  The  words  cannot  be  taken 
to  mean  one  thing  at  one  time  and  another 
thing  at  another  time.  Mr.  Mackeson  in 
his  reply,  as  their  Lordships  understood 
him,  fairly  admitted  this ;  but  argued  for 
another  proposition,  which  their  Lord- 
ships think  is  equally  incontestable,  viz., 
that  although  the  construction  of  the  gifb 
must  be  constant,  its  operation  and  enect 
may  vary  at  different  times,  and  must 
ultimately  be  determined  by  the  circum* 
stances  of  the  testator,  and  of  his  family, 
at  the  time  of  his  death. 

Thus  if  the  true  construction  of  the 
clause  be  that  it  imports  a  legacy  of  a 
moiety  of  only  the  disposable  proportion 
of  the  estate,  the  amount  of  that  legacy 
will  be  determined  not  only  by  the  state 
of  the  testator's  assets  at  the  time  of  his 
death,  but  by  the  fact  that  by  means  of 
their  legitimation  the  children  had  ac- 
quired a  right  to  a  legal  reserve  of  two- 
thirds  instead  of  one  of  one-third.  And 
a  further  consequence  of  the  legitimation 
of  the  children  was  that  they  thereby 
became  entitled  to  claim  the  full  benefit 
of  the  legacy  in  addition  to  their  legal 
reserve;  whereas,  had  their  status  re- 
mained unaltered,  they  could  at  most 
have  claimed  the  difference  between  their 
legal  reserve  and  one  moiety  of  the  whole 
succession.  On  the  other  hand  if  the 
respondent's  construction  is  to  prevaO, 
and  the  claim  is  to  be  held  to  import  a 
gift  of  one-half  of  the  whole  succession, 
it  may  have  come  to  pass  that  although 
such  a  disposition  was  for  the  benefit  of 
the  children  so  long  as  they  were  mereljr 
''  enfants  naturels  reconnus,"  because  it 
gave  them  something  in  addition  to  their 
legal  reserve,  it  ceased  to  be  of  any  benefit 
to  them  when,  as  legitimate  children, 
they  had  become  entitled  to  more  than 
one-half  of  the  succession  by  way  of  legal 
reserve. 

Their  Lordships  have  now  to  consider 
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which  of  the  two  constnictions  is  the  true 
one. 

The  words  of  the  clause  in  question, 
taken  in  their    natural    sense,   are   un- 
doubtedly consistent  with  the  construction 
put  upon  them  by  the  Court  below ;  and 
the  circumstances  of  the  testator  when 
the  will  was  made  strongly  favour  that 
construction.     His  first  and  undisputed 
object  w£is  to  acknowledge  the  children 
as  his  natural  children.      He  myst  be 
taken  to  have  known  that  by  doing  that 
he  gave  them  a  right  to  one-half  of  his 
succession,  if  he  died  intestate ;  and  that, 
if  he  died  testate,  he  could  not  give  them 
more,  although  he  might  cut  down  their 
share  to  their  legal    reserve  of   three- 
eighths  or  one-third  according  to  their 
number.     If  the  state  of  the  family  had 
remained  unaltered,  it  would  be  difficult, 
if  not  impossible,  to  resist  the  conclusion 
that  the  intention  of  the  testator  when 
he  sat  down  to  make  his  will  was  to  en- 
sure to  his  children  all  that  the  law  would 
have  given  to  them  if  he  had  died  intes- 
tate;  and  that  he  therefore  determined 
to  divide  his  whole  possessions  "into  two 
equal  parts,  giving  one  to  the  children, 
and  disposing  of  the  other,  of  which  they 
could  not  in  any  circumstances  take  any 
share,  amongst  the  other  members  of  his 
family.     Every  clause  and  every  word  of 
the  will  is  consistent  with  this  construc- 
tion.  The  17th  clause  in  particular' shews 
that  at  least  in  that  part  of  his  will  the 
testator  was  advisedly  dealing  with  his 
succession,  including  the   children's  re- 
serve.    On  the  other  hand,  the  construc- 
tion for  which  the   appellant  contends, 
viz.,  that  the  first  clause  is  a  gift  only  of 
one  moiety  of  whatever  might  be  the 
**  quotit6  disponible  **  at  the  time  of  the 
testator's   death,  implies  that  when  he 
made  his  will,  he  was  intentionally  giving 
to  his   children  more  of  his  estate  by 
three-sixteenths  or  one-third,  as  the  case 
might  be,  than  the  law   would  permit 
them  to  take.     It  is  true  that  Demolombe, 
in  commenting  upon  the  908th  Article  of 
the  Code  (see  Traite  cles  Testaments^  livre 
3,  titre  2,  part  1,  chap.  2,  Article  554  ter., 
torn.  1,  p.  557),  puts  the  case  of  a  dispo- 
sition somewhat  similar  to  that  which  the 
construction  of  the  lower  Court  in  this 
case  assumes  the  testator  to  have  made, 


and  comes  to  the  conclusion  that  it  is  not 
competent  to  a  testator  having  a  natural 
child,  and  a  brother,  to  will  away,  or  to 
throw  the  whole  of  his  legacies  upon  that 
brother's  moiety,  leaving  the  moiety  of 
the  natural  children  untouched.  And  he 
seems  to  hold,  that  the  effect  of  the  908th 
Article  is,  that  if  a  fSather  dies  testate, 
leaving  legal  heirs,  his  natural  children 
cannot  take  more  than  their  legal  reserve. 
He  admits,  however,  that  this  is  a  con- 
tested and  doubtful  question.  The  ante- 
cedent improbability,  therefore,  of  such  a 
disposition  is  not  so  great  as  that  of  one 
which  would  necessarily  contravene  the 
908th  Article. 

Mr.  Mackeson  insisted  that  the  legacy 
in  question  is  a  universal  legacy  within 
the  terms  of  the  1,003rd  Article  of  the 
Code.     Being  the  gift  of  an  aliquot  part 
only  of  the  whole  succession,  or  of  "la 
partie  disponible  "  (as  the  case  may  be), 
it  seems  to  be  rather  a  legacy  "  a  titre 
universel,"   as   defined    by   the    1,010th 
Article.     The  distinction,  however,  may 
be  immaterial  for  the  purposes  of  the 
argument     under     consideration.      Mr. 
Mackeson  further  argued  that,  inasmuch 
as  a  testator  cannot  give  more  than  that 
over  which  the  law  gives  him  a  power  of 
disposition,  a  universal  legacy,  however 
expressed,  must  be  taken  to  be  only  a  gift 
of  that  which  the  testator  might  give  to 
a  stranger ;  and  therefore  that,  according 
to  French  law,  if  a  testator  in  terms  be- 
queaths "  that  of  which  he  may  dispose," 
or  even  his  "  quotit^  disponible,"  that  is 
as  much  a  universal  legacy  as  one  which 
in  the  amplest  terms  professes  to  dispose 
of  the  testator's  whole  property.    But 
why  is  this  ?     The  reasons  \nll  be  found 
in  Demolombe'fl   TraiU  des   TeetamenU, 
livre  iii.  titre  2,  chapter  5,  Article  540 
(tome  iv.  p.  472).     He  says  a  legacy  is 
universal  when  it  gives  to  the  legatee  a 
possible  right  to  all  that  the  testator  may 
have  at  his  decease;  and  ho  goes  on  to 
shew  that  this  is  the  effect  of  a  gifl  which 
is  in  terms  one  of  only  "  la  partie  dis- 
ponible," since  it  is  possible  that  by  the 
death   in  the  testator's  lifetiu^e   of  his 
children,  or  other  heirs  entitled  to  a  re- 
serve, the  legatee  may  eventually  become 
entitled  to  the  universality  of  the  estate. 
Again,  it  is  no  doubt  true  that  a  universal 
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legacy,  wbicb  purports  in  the  amplest 
terms  to  be  a  gift  of  all  the  property 
whi^h  the  testator  may  have  at  his  de- 
cease, may  take  effect  only  as  a  gift  of 
"la  partie  disponible;"  but  that  is  be- 
canse  the  law  has  imposed  npon  the  snc- 
cession  certain  charges  in  the  way  of  legal 
reserve  Or  otherwise,  which  override  and 
control  the  terms  of  the  gift  and  limit  its 
effect.  It  is,  however,  difficult  to  see  how 
these  differeot  propositions  affect  the 
question  of  constmction  which  their 
Lordships  have  to  decide.  It  does  not 
follow  because  a  legacy  of  the  whole  suc- 
cession and  a  legacy  of  "la  partie  dis- 
ponible"  may  in  some  cases  have  the^ 
same  effect,  that  therefore,  when  they 
would  not  have  the  same  effect,  a  testator 
who  has  used  the  larger  terms  is  to  be 
taken  to  have  meant  only  that  which 
would  have  been  expressed  by  the  other 
and  more  restricted  terms.  Their  Lord- 
ships can  find  nothing  in  the  Civil  Code 
which  supports  the  proposition  that  a 
testator,  whatever  language  he  may  have 
used,  cannot  be  take^  to  have  intended 
to  deal  with  any  but  the  disposable  pro- 
portion of  his  succession.  On  the  con- 
trary that  Code  in  all  its  elaborate  pro- 
Titfiona  for  "rapport"  and  "partage" 
seems  to  assume  that  testators  may  in 
point  of  fact  attempt  to  exceed  their  legal 
power  of  disposition.  And  in  livro  iii., 
titre  2,  chapter  7  (Articles  1,075  ei  seq,) 
it  expressly  gives  to  a  father  the  power  of 
directing  by  will  what  particular  portions 
of  bis  estate  shall  form  part  of  the  legal 
reserve  of  his  children.  The  first  clause 
of  the  will  in  question,  if  construed  as 
ibe  Court  below  has  construed  it,  merely 
sought  to  secure  that  the  children  should 
receive  the  full  moiety  of  the  succession, 
to  which  they  would  have  been  entitled 
ab  ifUestaio.  The  circumstance  that  by 
reason  of  subsequent  events  such  a  pro- 
vision has  become  practically  inoperative 
is  no  reason  for  holding  that  it  was  never 
made. 

The  various  decided  cases  cited  from 
Sirey  and  Dalloz  do  not  really  affect 
the  question  of  construction.  They  un- 
doubtedly shew  a  preponderance  of  autho- 
rity in  favour  of  the  proposition  that  an 
heir  entitled  to  a  reserve  is,  when  in  com- 
petition with  legatees,  either  universal  or 


particular,  entitled  to  claim  the  benefit  of 
any  legacy  which  may  have  been  given  to 
him  out  of  the  "  quotite  disponible,"  in 
addition  to  his  le^  reserve,  unless  the 
testator  has  clearly  manifested  an  inten- 
tion to  the  contrary.  But  this  proposition 
was  not  contested  in  the  present  suit. 
The  only  question  was,  whether  there  was 
any  legacy  capable  of  so  taking  effect  ? 

It  was  further  argued  by  Mr.  Mackeson 
that  the  construction  for  which  he  con- 
tended would  be  natural,  had  the  will 
been  republished  by  the  testator  after  his 
marriage.  The  answer  to  that  argument 
is  that  the  will  was  never  republished ; 
and  that  it  is,  therefore,  unnecessary  to 
consider  how  far  the  altered  circumstances 
of  the  testator  would  have  affected  its 
construction  if,  having  been  republished, 
it  had  to  be  construed  as  a  document 
speaking  from  the  date  of  the  republica- 
tion. It  seems  to  their  Lordships  that, 
in  the  absence  of  republication,  it  is  mere 
matter  of  speculation  whether  the  tes- 
tator, in  leaving  his  will  after  his  mar- 
riage as  it  was  before  that  event,  acted 
from  mere  carelessness,  or  advisedly.  If 
he  did  so  advisedly,  it  would  not  follow 
that  he  must  therefore  be  taken  to  have 
conceived  that  the  legacy  was  one  which 
would  take  effect  in  favour  of  his  legitima- 
tized children.  He  may  have  thought  that 
their  reserve  of  two-thirds  was  a  sufficient 
provision  for  them,  and  have  intended  the 
remaining  one-third  to  be  applied,  so  far 
as  it  wocdd  extend,  in  satisfaction  of  the 
other  legacies.  It  is  clear  that  he  cannot 
have  had  a  continuing  intention  to  secure 
to  his  children,  after  they  were  legiti- 
matized, all  that  the  law  would  have  given 
to  them  on  an  intestacy ;  since,  in  that 
case,  he  would  have  revoked  the  will,  and 
allowed  the  whole  succession  to  pass  to 
them  by  operation  of  law.  Again,  if  he 
advisedly  omitted  to  revoke  his  will,  he 
must  have  had  a  continuing  intention  to 
make  some  provision  for  the  other 
members  of  his  family ;  nor  does  it  seem 
probable  that,  having  originally  be- 
queathed to  them  legacies  to  an  amount 
which,  apparently,  exceeds  one-third  of 
the  whole  succession,  he  should  have  left 
their  legacies  unqualified  if  he  intended 
to  leave  only  one-sixth  of  his  estate  to 
satisfy  them.    It  is,  however,  obviously 
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unsafe  to  act  on  speculations  of  this  kind. 
The  duty  of  a  Court  of  Justice  in  such 
a  case  is  to  ascertain,  as  it  best  may,  by 
the  ordinary  rules  of  construction,  what 
the  testator  intended  when  he  made  his 
will ;  and  to  give  effect  to  that  intention 
so  £ar  as  present  circumstances  will  per- 
mit. And  the  conclusion  to  which  their 
Lordships  have  come  is  that,  in  this  case, 
the  Court  below  has  put  the  right  con- 
struction upon  the  disputed  clause  of  the 
will  in  question. 

Two  other  points  which  were  raised  at 
the  Bar  remain  to  be  noticed.  The  first 
is  that  which  is  founded  on  the  alleged 
invalidity  of  the  gift  to  the  respondent,  by 
reason  of  its  containing  a  forbidden  sub- 
stitution. Their  Lordships  are  clearly  of 
opinion  that,  after  the  formal  abandon- 
ment of  this  point  in  the  Court  below,  it 
would  be  improper  to  allow  it  to  be  argued 
here.  They  give  no  opinion  upon  it  fur- 
ther than  by  saying  that  it  does  not 
appear  to  them  to  be  by  any  means  so 
clear  as  the  learned  counsel  for  the  appel- 
lant have  represented  it  to  be  (see  DeinO' 
loiribe,  TraitS  des  Donations,  ^c,  tom.  i. 
pi>.  Q7f  et  aeq,,  articles  68  et  seq,)  If  the 
minors  have  any  substantial  interest  in 
raising  the  question,  their  proper  course 
is  to  apply  to  the  Court  below  for  leave 
to  do  so  in  the  subsequent  proceedings  of 
the  cause.  The  judgment  under  appeal 
is  obviouslv  only  an  interlocutory  one, 
and  must  be  followed  by  proceedings  for 
the  due  division  and  administration  of  the 
assets,  and  the  proportionate  abatement 
of  the  different  legacies.  It  is  difficult, 
however,  to  see  how  the  minors  can  be 
interested  in  raising  this  question,  if  they 
elect  to  take  (as  no  doubt  their  raardians 
will,  for  them,  elect  to  take)  uieir  legal 
reserve,  since,  in  that  case,  they  will 
receive  in  full  all  that  upon  the  true  con- 
struction of  the  will  they  are  entitled  to. 
Had  the  appellant's  construction  pre- 
vailed, the  minors  would  have  had  a 
material  interest  in  disputing  the  validity 
of  any  particular  legacy,  if,  as  would 
seem  from  the  1,013th  article  of  the  code 
and  Demolombe's  commentary  thereon 
(Traite  des  Testaments^  livre  iii.  titre  ii. 
chap.  i.  articles  602,  et  seq,)\  they,  as 
legatees,  "  k  titre  universel,"  are  not  only 
not  entitled  to  be  paid  in  preference  of 


the  pMtrticular  legatees,  but  are  bound  to 
contribute  rateably  with  the  heirs  to  the 
extent  of  "  laquotite  disponible"  towards 
the  payment  of  particular  legacies.  It 
was,  however,  suMCsted  that,  wt  their 
quality  of  heirs  entifled  to  a  reserve,  they 
might  incur  responsibility  to  the  other 
persons  interested  in  the  estate  by  reason 
of  their  omission  to  raise  this  question. 
Their  Lordships  cannot  conceive  that  they 
can  do  so,  particularly  in  this  suit,  which 
seems  likely  to  become  a  general  adminis* 
tration  suit.  But  this  too  is  a  point 
which,  if  there  be  anything  in  it,  should 
be  submitted  to  the  Court  below  in  tho 
subsequent  course  of  the  suit. 

The  only  remaining  question  is,  whether 
the  ludgment  under  appeal  can  be  im« 
peacned  on  the  ground  that  it  directs  the 
costs  of  the  action  up  to  that  stage  to  be 
costs  of  succession.  It  is  unnecessary  for 
their  Lordships  to  consider  whether  it  is 
in  accordance  with  the  practice  of  this 
tribunal  to  allow  an  appeal,  which  has 
failed  on  all  other  points,  to  be  supported 
as  an  appeal  upon  the  question  of  costs ; 
because  they  are  of  opinion  that  in  this 
case  the  objection  cannot  be  maintained. 
The  declaration  prayed  that  the  costs 
should  be  costs  of  succession  of  the  said 
L^once  Lagesse,  bui^  in  case  of  contests* 
tion,  should  be  paid  by  the  contesting 
party.  The  words  of  the  judgment  are 
^'  costs  of  the  action  hitherto  to  be  costs 
of  succession."  Mr.  Mackeson's  objec- 
tion  was  founded  on  the  1,016th  article  of 
the  code,  which  says — "  Les  frais  de  la 
demande  en  d^Hvrance  seront  ik  la  charge 
de  la  succession,  sans,  n^anmoins,  qu'il 
puisse  en  r^sulter  de  reduction  de  la 
reserve  legale."  There  is  nothing  in  the 
words  of  the  decree  from  which  it  can  be 
inferred  with  certainty  that  in  ^q  final 
administration  of  the  estate,  the  Court 
below  will  not  apply  this  i^cle  in  its 
integrity.  But  even  if  it  be  intended  to 
throw  the  costs  upon  the  whole  succes- 
sion, including  the  reserve,  their  Lord- 
ships are  not  prepared  to  say  that  it 
exceeded  its  powers  in  doing  so.  Demo- 
lombe,  in  commenting  on  this  article  of 
the  code  {Traite  des  Testaments^  livre  iiL 
titre  ii.  chap.  v.  'art.  519,  vol.  iv.  p.  459), 
after  stating  as  a  general  proposition  that 
tho  aggregate  amount  of  the  legacy  and 
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of  the  ooBts  of  the  ''  demande  en  deliv- 
rance'*  most  not  exceed  the  disposable 
proportion  of  the  estate,  or  break  in  upon 
the  l^al  reserve,  goes  on  to  say — "II 
n'en  serait  aatrement  qn'antant  que 
rheritier  reserrataire  anrait  61eve  nne  pre- 
tention mal  fondle;  car,  il  devait  ^tre 
alors  condamn6  anx  d6pens,  lors  m6me 
qnesa  reserve  s'en  tronverait  entam6e." 

Again,  what  was  in  this  case  the 
contestation  which  has  occasioned  the 
chief  part  of  the  costs  of  this  litigation  ? 
It  was  in  effect  a  claim  by  the  heirs 
entitled  to  a  reserve  to  a  legacy  in  addi- 
tion to  their  legal  reserve ;  a  claim  in  the 
character  of  legatees,  not  of  heirs  pro- 
tecting the  snccession,  which  they  have 
fidled  to  establish.  It  cannot  be  doubted 
that,  in  each  a  case,  the  Court  below 
loight  have  acted  on  the  prayer  of  the 
declaration,  and  nnder  the  130th  Article 
of  the  Code  of  Civil  Procedure  have  con- 
demned the  appellant  in  costs.  The 
decree  therefore,  however  to  be  construed, 
is  in  ease  of  the  appellant  and  of  those 
whom  she  represente. 

Their  Lonlships  will  humbly  advise 
ber  Majesty  to  affirm  the  judgment  under 
appeal,  and  to  dismiss  the  appeal  with 
costs. 


Attorneys— Valpy   &    Chaplin^    for    appellant; 
Kynaston  &  Gasquet,  for  respondent 


1873.  1  THE  QUBBN  {appellant)  v. 
March  18.  j      bdwabd  cootb  (respondent). 

Canadian  (hurts —  Indictment  —  Evi- 
dence — DeposiHon  of  Prisoner. 

By  statfUes  of  Quebec  (31  Vict.  c.  32, 
32  Vict.  c.  29)  commissioners  were  ap» 
pointed  to  investigate  the  origin  of  any  fires 
in  the  cities  of  Quebec  and  Montreal,  with 
power  to  compel  the  attendance  of  witnesses 
and  to  examine  them  on  oath : — Held,  that 
the  constitution  of  such  Courts  loas  tuithin 
the  power  of  the  Provincial  Legislature, 

Therespondentwas  indicted  for  arson  ;  a/nd 
ai  the  trial  the  deposition  of  the  respondent 
taken  on  oath  upon  a^n  inquiry  into  the 


cause  of  the  fire,  was  admitted  as  evidence 
m  support  of  the  indictment : — Held,  that 
the  evidence  was  admissible. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Queen*s  Bench  for  the  pro- 
vince of  Quebec,  Canada,  on  a  Case  re- 
served  under  the  provisions  of  article  77 
of  the  Consolidated  Statutes  of  Lower 
Canada. 

The  Case  stated,  that  the  respondent 
was  indicted  for  arson  of  a  warehouse  in 
his  occupation ;  that  the  respondent 
pleaded  not  guilty,  and  was  tried  before  the 
Court  of  Queen's  Bench,  at  the  criminal 
term  holden  at  Montreal,  and  evidence 
was  adduced  by  the  Crown  and  by  the 
prisoner ;  that  in  the  course  of  the  evi- 
dence for  the  Crown,  two  depositions  made 
and  sworn  to  by  the  prisoner,  with  his 
signature  subscribed  to  each,  taJcen  by  the 
Fire  Commissioners  at  an  investigation  into 
the  cause  and  origin  of  the  fire  at  the  re- 
spondent's warehouse,  before  any  charge 
or  accusation  against  him  or  any  other 
person  had  been  made,  were  produced  in 
evidence  against  him,  and  which,  after 
having  been  duly  proved,  were  submitted 
to  the  jury  as  evidence  against  him,  ob- 
jection being  previously  made  by  the 
prisoner.  The  jury  returned  a  verdict  of 
guilty. 

The  respondent  afterwards  moved  in 
arrest  of  judgment  to  set  aside  the  ver- 
dict on  the  ground  that  the  depositions 
were  inadmissible  in  evidence,  as  state- 
ments made  by  the  prisoner,  because  they 
were  not  made  i^ely  and  voluntarily  and 
without  compulsion  or  fear,  and  without 
the  obligation  of  an  oath. 

The  Fire  Commissioners,  before  whom 
the  depositions  were  taken,  were  ap- 
pointed  under  the  provisions  of  the  sta- 
tutes, 31  Vict.  c.  32,  and  32  Vict.  c.  29, 
under  which  Acts  they  are  empowered 
to  investigate  the  origin  of  any  fires 
occurring  in  the  cities  of  Quebec  and 
Montreal,  to  compel  the  attendance  of 
witnesses  and  to  examine  them  on  oath, 
and  to  commit  to  prison  any  witnesses 
refusing  to  answer  without  just  cause. 

The  case  came  on  for  argument  in  the 
Court  of  Queen's  Bench,  appeal  side,  and 
on  the  15th  March,  1872,  the  Court  gave 
judgment  that    the   production  of  the 
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deposition  of  tlie  prisoner  before  the 
Fire  Commissioners  at  Montreal  was 
illegal,  and  that  the  verdict  be  quashed 
and  set  aside;  but  the  Court  ordered 
that  the  respondent  be  tried  anew. 

From  this  judgment  this  appeal  was 
brought. 

Sir  /.  KarslaJce  and  Mr,  Bcnni^as^  for  the 
appellant. — The   depositions  received  in 
evidence  by  the  Judge  before  whom  the 
indictment  was  tried  were  properly   so 
received.     The'  depositions  were  admis- 
sible in  evidence  against  the  respondent, 
although  made  upon  oath,  and  although 
made  by  him  as  a  witness,  whose  attend- 
ance might    have    been   compelled.     A 
deposition  made  on  oath  under  such  cir- 
cumstances as   in    the   present    case* is 
evidence  against  the  person  making  it,  as 
an  admission  made  by  him,  whether  the 
person  before  whom  the  deposition  was 
taken  had  or  had  not  authority  by  law  to 
administer  an   oath  or  to   take  deposi- 
tion.    The  Fire  Commissioners  were  not 
bound  by  law  to  give  the  respondent  any 
caution  before  receiving  his  evidence ;  and 
the  fact  that  they  gave  him  no  caution, 
does  not  prevent  his  admissions   being 
evidence  against  him.     Under  these  cir- 
cumstances there   was    no    ground    for 
moving  in  arrest  of  judgment,  nor  for 
awarding  a  new  trial.     They  referred  to 
The  King  v.  Haworth  (1),   The  Queen  v. 
Qoldshede  (2),  The  Queen  v.  Sloggeit  (3), 
The   Queen  v.    Chidley    (4),  The   Q^een 
V.  Ghesham  (5),  The  Queen  v.  Garhett  (6), 
The  Queen  v.  Scott  (7),    The  Queen  v. 
Leuns  (8),  The  Queen  v.  Oillw  (9),  and 
Taylor  on  Evidence,  vol.  i.  p.  763,  ed.  1864 
The  respondent  did  not  appear. 

Sib  R.  p.  Collier  delivered  the  judg- 
ment  of  their  Lordships  (10). 

(1)  4  Car.  &  P.  2o4. 

(2)  1  Car.  &  K.  657. 

(3)  Dears.  C.C.  656. 
U)  8  Cox,  C.C.  365. 

(6)  Ku8S.  on  Crimes,  4  Ed.  vol.  iii.  p.  418. 

(6)  Don.  C.C.  237. 

(7)  Dears.  &  B.  C^.  47. 

(8)  6  Car.  &  P.  161. 
^9)  17  Ir.  C.L.  Rep.  612. 

(10)  Sir  James  W.  Colvile ;  Sir  Barnes  Pcacoclc; 
Lord  Justice  Mcllish ;  Sir  Montague  Smith ;  and 
Sir  E.  P.  Collier. 


Edward  Coote  (the  respondent)  was 
convicted  of  arson,  subject  to  a  question 
of  law  reserved  by  Mr.  Justice  Badgley 
(the  Judge  who  presided  at  the  trial) 
for  the  consideration  of  the  Appeal  side 
of  the  Court  of  Queen's  Bench,  in  pur- 
suance  of  c.  77.  s.  57  of  the  Consolidated 
Statutes  of  Lower  Canada.  The  question 
reserved  was,  whether  or  not  the  prosecu- 
tor  was  entitled  to  read  as  evidence 
against  the  prisoner  depositions  made  by 
him  under  the  following  circumstances : 

An  Act  of  the  Quebec  Legislature  ap- 
pointed officers  named  "  Fire  Marshalls  " 
for  Quebec  and  Montreal  respectively, 
with  power  to  enquire  into  the  cause  and 
origin  of  fires  occurring  in  those  cities, 
and  conferred  upon  each  of  them  "all  the 
powers  of  any  judge  of  session,  recorder 
or  coroner,  to  summon  before  him  and 
examine  upon  oath  all  persons  whom  he 
deems  capable  of  giving  information  or 
evidence  touching  or  concerning  snch 
fire."  These  officers  had  also  power,  if 
the  evidence  adduced  afforded  reasonable 
ground  for  believing  that  the  fire  was 
kindled  by  design,  to  arrest  any  suspected 
person,  and  to  proceed  to  an  examination 
of  the  case  and  committal  of  the  accused 
for  trial  in  the  sanle  manner  as  a  justice 
of  the  peace. 

Upon  an  enquiry  held  in  pursuance  of 
this  statute  as  to  the  origin  of  a  fire  in  a 
warehouse  of  which  Coote  was  the  occu- 
pier, he  was  examined  on  oath  as  a  wit- 
ness.  No  copy  of  his  depositions  accom- 
panies the  record,  but  their  Lordships 
accept  the  following  statemenlL  of  Mr. 
Justice  Badgley  as  to  the  circumstances 
under  which  they  were  taken : 

"  Among  the  several  persons  examined 
respecting  that  fire  was  Coote  himself, 
upon  two  occasions  at  an  interval  of  three 
or  four  days  between  his  two  appearances, 
on  each  of  which  he  signed  his  deposition 
taken  in  the  usual  manner  of  such  pro- 
ceedings, and  which  was  attested  by  the 
Commissioners.  Upon  both  occasions  lie 
acted  voluntarily  and  without  constraint ; 
there  was  no  charge  or  accusation  against 
him  or  any  other  person ;  he  was  free  to 
answer  or  not  the  questions  put  to  hini^ 
and  frequently  exercised  his  privilege  of 
refusing  to  answer  such  questions.  Some 
days  after  the  date  of  the  latter  depoa. 
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iion,  and  after  the  final  close  of  tlie 
enquiry,  Coote  was  arrested  upon  the 
charge  of  arson  of  his  premises  and  dnly 
committed  for  trial." 

At  his  trial  the  above-mentioned  depo- 
sitions were  duly  proved,  and  admitted  in ' 
evidence  after  being  objected  to  by  the 
counsel  for  the  prisoner.  The  objection 
taken  at  the  trial  appears  to  have  been 
that  to  constitute  such  a  Court  as  that  of 
the  Fire  Marshall  was  beyond  the  power 
of  the  provincial  legislature,  and  that  con- 
sequently the  depositions  were  illegally 
taken.  Subsequently  other  objections 
were  taken  in  arrest  of  judgment,  and  the 
question  of  the  admissibility  of  the  depo- 
sitions was  reserved.  It  was  held  by  ihe 
whole  Court  (in  their  Lordships'  opinion 
rightly)  that  the  constitution  of  the  Court 
of  the  Fire  Marshall,  with  the  powers 
given  to  it,  was  within  the  competency  of 
the  provincial  legislature;  ^)ut  it  was 
further  held  by  a  majority  of  the  Court 
that  the  depositions  of  the  prisoner  were 
not  admissible  against  him,  because  they 
were  taken  upon  oath,  and  because  he  waa 
not  cautioned  that  whatever  he  said  might 
be  given  in  evidence  against  him,  and 
after  the  manner  in  'which  justices  of 
the  peace  are  required  to  caution  accused 
persons,  by  an  Act  of  the  British  Parlia- 
ment adopted  in  this  respect  by  the 
Colonial  legislature.  The  Cfourt  held  the 
conviction  to  be  bad,  but,  inasmuch  as  the 
objection  to  it  was  not  founded  on  the 
merits  of  the  case,  made  an  order  direct- 
ing a  new  trial. 

Their  Lordships  are  unable  to  concur 
in  what  appears  to  be  the  view  of  one  of 
the  Judges  of  the  Court  of  Queen's  Bench, 
tiiat  the  law  on  the  subject  of  the  recep- 
tion in  evidence  against  a  prisoner  of 
statements  made  by  him  upon  oath  is  so 
unsettled  that  every  Judge  is  at  liberty 
in  every  case  to  act  upon  his  own  indivi- 
dual opinion. 

It  is  true  that  doubts  have  from  time 
to  time  arisen  on  this  subject,  and  that 
conflicting  dicta,  and  indeed  decisions, 
may  be  found  upon  it ;  but,  in  their  Lord- 
ships' opinion,  all  such  doubts  have  been 
set  at  rest  by  a  series  of  recent  decisions, 
not  indeed  promulgating  any  new  law, 
but  declaring  what  the  law  has  always 
been  if  properly  understood. 


In  the  case  of  The  Kingy.  Raworih  (1), 
a  deposition  on  oath  made  by  the  prisoner 
as  a  witness  against  a  person  named 
Sheard,  on  a  charge  of  forgery,  was  re- 
ceived in  evidence  by  Mr.  Justice  J.  Parke, 
against  the  prisoner,  on  an  indictment  for 
forgery.  In  The  Qiieen  v*  Ooldshede  and 
another  (2),  Lord  Denman  admitted 
against  the  defendants,  on  a  charge  of 
conspiracy,  answers  which  they  had  made 
on  oath  in  a  suit  in  Chancery.  In  The 
Queen  v.  Sloggett  (3),  the  prisoner  was 
examined  in  the  Court  of  Bankruptcy, 
under  an  adjudication  against  him,  and 
answered  questions  tending  to  criminate 
himself  without  objection.  At  a  certain 
stage  of  his  examination  he  was  told  by 
the  Commissioner  to  consider  himself  in 
custody.  On  a  case  reserved,  it  was  held 
by  the  Court  of  Criminal  Appeal  that  so 
much  of  his  examination  as  was  taken 
before  his  committal  to  custody  was  evi- 
dence against  him.  In  that  case,  Jervis, 
C.  J.,  observes,  "  The  test  is  whether  he 
may  object  to  answer.  If  he  may,  and 
does  not  do  so,  he  voluntarily  submits  to 
the  examination  to  which  he  is  subjected, 
and  such  examination  is  admissible  as 
evidence  against  him."  In  The  Qiteen  v. 
Chidley  and  Oummins  (4),  Cockbum,  C. J., 
admitted  a  deposition  made  by  Cummins, 
when  Chidley  alone  was  accused  of  the 
offence  for  which  they  were  afterwards 
both  tried.  The  learned  editor  of  the  4th 
edition  of  Russell  on  Orimes  thus  reports 
a  case  of  The  Queen  v.  Sarah  •Gliesham 
(5)- 

"  Where  the  prisoner  was  indicted  for 
administering  poison  with  intent  to  mur- 
der her  husband,  the  coroner  stated  that 
he  had  held  an  inquest  on  his  body,  which 
was  adjourned,  and  that  the  prisoner  was 
present  as  a  witness  on  the  second  occa- 
sion; no  charge  had  at  that  time  been 
made  against  her  ;  she  made  a  statement 
on  oath,  which  the  coroner  took  down  in 
writing.  Lord  Campbell,  C.J.,  after  con- 
sulting Parke,  B.,  admitted  the  statement, 
and  the  prisoner  was  convicted  and  exe- 
cuted." 

The  case  of  Tlie  Queen  v.  Oarhett  (G) 
accords  with  the  foregoing.  There  the 
prisoner  objected  to  answer  certain  ques- 
tions on  the  ground  that  his  answers 
might  criminate  him.      His  objections, 
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which  were  based  on  reasonable  grounds, 
were  overmled,  and  he  was  compelled  to 
answer.  It  was  held  by  a  majority  of  the 
Judges  on  a  Crown  case  reserved  that  the 
particular  answers  so  given  were  inad- 
missible against  him,  but  it  does  not 
appear  to  have  been  suggested  that  the 
rest  of  his  deposition  was  not  admissible. 

The  case*  of  The  Queen  v.  Scott  (7) 
seems  to  go  somewhat  further.  It  was 
there  held  by  the  Court  of  Criminal  Appeal 
(Coleridge,  J.,  dissenting)  that  although, 
under  the  Bankruptcy  Act  then  in  force 
(12  &  13  Vict.  c.  106),  the  bankrupt  was 
bound  to  answer  certain  questions,  not- 
withstanding that  they  might  tend  to 
criminate  him,  nevertheless  such  answers 
were  admissible  against  him,  the  compul- 
sion under  which  he  acted  being  one  of 
law.  and  not  the  improper  exercise  of 
judicial  authority. 

From  these  cases,  to  which  others  might 
be  added,  it  results,  in  their  Lordships* 
opinion,  that  the  depositions  on  oath  of  a 
witness  legally  taken  are  evidence  against 
him  should  he  be  subsequently  tried  on  a 
criminal  charge,  except  so  much  of  them 
as  consists  of  answers  to  questions  to 
which  he  has  objected  as  tending  to  crimi- 
nate him,  but  which  he  has  been  impro- 
perly compelled  to  answer.  The  exception 
dependsupon  the  principle,  "nemotenetur 
seipsum  accusare,"  but  does  not  apply  to 
answers  given  without  objection,  which 
are  to  be  deemed  voluntary. 

The  Chief  Justice  indeed  suggests  that 
Coote  may  have  been  ignorant  of  the  law 
enabbng  him  to  decline  to  answer  crimi- 
nating  questions,  and  that  if  he  had  been 
acquainted  with  it  he  might  have  withheld 
some  of  the  answers  which  he  gave.  As 
a  matfcer  of  fact,  it  would  appear  that 
Cooto  was  acquainted  with  so  much  of  the 
law ;  but  be  this  as  it  may,  it  is  obvious 
that  to  institute  an  enquiry  in  each  case 
as  to  the  extent  of  the  prisoner's  know- 
ledge of  law,  and  to  speculate  whether, 
if  he  had  known  more,  he  would  or  would 
not  have  refused  to  answer  certain  ques- 
tions, would  be  to  involve  a  plain  rule  in 
endless  confusion.  Their  Lordships  see 
no  reason  to  introduce,  with  reference  to 
this  subject,  an  exception  to  the  rule  re- 
cognised as  essential  to  the  administration 
of  the  criminal  law,  ''Ignorantia  juris 


non  excusat."     With  respect  to  the  ob- 

i'ection  that  Coote  when  a  witness  should 
lave  been  cautioned  in  the  manner  in 
which  it  is  directed  by  statute  that  per- 
sons accused  before  magistrates  are  to  be 
cautioned  (a  question  said  by  Mr.  Justice 
Badgley  not  to  have  been  reserved,  but 
which  is  treated  as  reserved  by  the 
Court),  it  is  enough  to  say  that  the  caution 
is  by  the  terms  of  the  statutes  applicable 
to  accused  persons  only,  and  has  no  appli- 
cation whateyer  to  witoesses.  If,  indeed, 
the  Fire  Marshall  had  exercised  the  power 
which  he  possessed  of  arresting  Coote  on 
a  criminal  charge  (but  which  he  did  not 
exercise),  then  it  would  have  been  proper 
to  caution  him  before  any  furtiier  state- 
ment from  him  had  been  received. 

A  question  haa  been  raised  on  the  part 
of  the  Crown  whether  or  not  the  Court 
had  the  power  of  ordering  a  new  trial, 
inasmuch  as  c.  77.  s.  63,  of  the  Consoli- 
dated Statutes  of  Canada,  giving  the 
Court  power  to  direct  a  new  trial,  has 
been  repealed  by  the  subsequent  Statute, 
82  A  38  Vict.  c.  29.  s.  80,  which  does  not 
itself  in  terms  confer  any  such  power,  bat 
in  the  view  which  their  Lordships  take  of 
the  case  it  becomes  unnecessary  to  deter- 
mine this  question. 

For  the  reasons  above  riven  their  Lord- 
ships will  humbly  advise  her  Majesty  that 
the  order  made  by  the  Court  of  Queen's 
Bench  be  reversed;  that  the  conviction 
be  affirmed ;  and  that  the  said  Court  of 
Queen's  Bench  be  directed  to  cause  the 
proper  sentence  to  be  passed  thereon. 


Attorneys— Biiicboff,  Bompas  &  Bischoff;  for 
appellant* 
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THE  LONDON   OHABTERED   BANK 
OP  AUSTBALIA  (appeUcmU)  V. 

WILLIAM  QEOBGE    LEMP&IEUB 

AND  OTHERS  (respondents). 

Feme  covert — Contract  by  —  Liability 
of  Separate  Estate — General  Engagement, 

A  feme  covert  hamng  property  settled  to 
her  separate  use  for  life^  with  remainder  as 
she  should^  notwithstanding  covertwre^  by 
deed  or  vnll  appoint,  with  remainder  to  her 
exeeiUors  or  aamimstratorsj  opened  two  ac^ 
counts  with  her  bankers,  a  private  and  arh 
odmimsiraHon  a4icount,  and  directed  the 
hankers,  by  the  joint  letter  of  herself  and 
her  husbcmd,  to  consider  any  overdraft  on 
her  private  account  secured  by  the  ad^ 
nUnis^atian  accotmt  The  administration 
account  was  subject  to  the  trusts  of  the 
tettlement.  At  her  death  the  private  account 
was  overdrawn  : — ^Held,  that  she  had  cor^ 
traded  so  as  to  bind  her  separate  estate,  and 
that  the  bankers  hnd  a  lien  on  the  admini' 
tiration  account  in  respect  of  t^$  overdrawn 
prinaie  account, 

Tliis  was  an  appeal  from  a  decree  of 
the  Supreme  Conrt  of  the  Colony  of 
Victoria. 

The  appellants  were  a  company  carry- 
ing on  the  business  of  banking  in  the 
Colony  of  Yiotoria. 

The  respondents  were  the  trustees  of  a 
settlement  and  the  executors  and  trustees 
of  the  will  of  Anne  Young  Aitkin,  de- 
ceased. 

The  following  were  the  material  £Mts 
on  appeal 

Jeremiah  ^C^eorge  Ware  died  intestate 
on  the  22nd  of  October,  1859.  His  per- 
sonal  estate  was  of  great  value,  to  one- 
third  share  of  which  Anne  Young  Aitkin 
became  entitled  as  his  mdow.  He  also 
owned  considerable  real  estate,  in  which 
Anne  Young  Aitkin  was  entitled  to  dower. 

Letters  of  administration  of  the  personal 
estate  of  Jeremiah  Gteorge  Ware  were 
granted  to  Anne  Young  Aitkii^  and  a 
suit  was  instituted  for  the  administra- 
tion of  the  said  estate. 

By  an  order  made  therein,  one  of  the 
respondents  was  appointed  receiver  and 
manager  of  the  rents  and  profits  of  tiie 
real  estate  of  Jeremiah  George  Ware. 

During  ber  widowhood  Anne  Young 

Ifjrw  8xBiif»  42.— Fbxt.  Covn« 


Aitkinkept  two  accounts  at  the  appellant's 
bank.  One  was  a  private  account,  and  was 
opened  and  kept  simply  in  the  name  of 
Anne  Young  Ware,  and  the  other  was  an 
administration  account,  and  was  opened 
and  kept  hj  her  as  administratrix  of  the 
estate  of  Jeremiah  G^eorge  Ware.  The 
private  account  was  kept  in  funds  by 
cheques  drawn  from  time  to  time  on  the 
administration  account. 

On  the  20th  of  March,  1862,  Anne 
Young  Aitkin,  then  Anne  Young  Ware, 
widow,  intermarried  with  James  William 
Manifold  Aitkin. 

The  share  of  Anne  Young  Aitkin  in  the 
personal  estate  of  Jeremiah  George  Ware 
had  not  been  ascertained  at  the  time  of 
her  second  marriage,  but  all  the  debts  of 
the  intestate  had  then  been  paid,  and  she 
was  then  to  the  knowledge  of  the  bank 
entitled  to  a  large  sum  in  respect  of  such 
share,  and  was  also  entitled  to  arrears  of 
dower. 

In  contemplation  of  marriage  and  in 
pursuance  of  an  agreement  a  settlement 
was  executed  on  the  19th  of  March,  1862, 
which  was  as  follows — 

"  That,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  said 
intended  marriage,  and  of  five  shillings, 
she,  the  said  Anne  Young  Ware,  with  the 
privity  and  consent  of  the  said  James 
William  Manifold  Aitkin,  assigned  to  the 
trustee  the  dower  and  estate,  or  right  and 
title  to  dower,  which  the  said  Anne  Young 
Ware  hath  or  is  or  may  be  entitled  to,  or 
which  may  hereafter  be  assigned  to  her, 
in  and  out  df  all  and  singular,  or  any 
part  of  the  real  estate  of  which  the  said 
Jeremiah  George  Ware,  deceased,  was 
seized,  or  to  which  he  was  beneficially 
entitled  at  the  time  of  his  decease.  And 
all  income  or  share  of  rental  or  produce 
which  is  now  due,  or  which  may  here- 
after become  due  and  payable,  or  be 
assigned  to  the  said  Anne  Young  Ware, 
as  or  in  respect  of  her  said  dower  or 
right  of  dower.  And  all  the  estate,  right, 
title  and  interest  of  the  said  Anne  Young 
Ware,  into  and  out  of  the  same  real  estate, 
and  all  benefit  and  advantage  thereof.  To 
have,  hold,  receive  and  teke  the  said 
dower,  estate,  or  right  and  title  of,  or  to 
dower  and  income,  share  of  rental,  and 
moneys  in  trust  for  the  said  Aime  Young 
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y^are,  her  executors,  administratorB,  and 
assigns,  until  the  said  intended  marriage. 
And  from  and  after  the  solemnization 
thereof,  upon  tmst,  during  the  life  of  the 
said  Anne  Young  Ware,  to  pay  all  moneys, 
rents  or  income,  which  may  come  to  the 
hands  of  such  trustees  or  trustee  under 
or  in  respect  of  the  said  conveyance  and 
assignment  of  dower  or  estate,  right 
or  title  of  dower  hereinbefore  contained, 
unto  the  said  Anne  Young  Ware,  for  her 
sole  and  separate  use  and  benefit  exclu- 
sively and  independently  of  her  husband 
for  the  time  being,  and  without  being 
in  any  manner  subject  to  his  debts,  con- 
trol, mterforence  or  engagements.  And 
tiie  receipts  of  the  said  Anne  Young 
Ware  alone  shall,  notwithstanding  her 
coverture,  be  sufficient  discharge  for  the 
said  moneys,  rents  or  income,  and  she 
shall  not  have  power  to  dispose  or  deprive 
herself  of  the  benefit  thereof  by  way  of 
anticipation.  And  upon  the  death  of  the 
said  Anne  Young  Ware,  all  moneys,  rents 
or  income  which  may  have  accrued  or 
become  due  or  payable  in  respect  of  such 
dower  of  her,  the  said  Anne  Young  Ware, 
as  aforesaid,  and  which  may  not  have 
been  receivedinher  lifetime  by  the  trustees 
or  trustee  for  the  time  being  under  these 
presents,  shall  be  held  by  them  upon 
tmst  for  such  person  or  persons  in  such 
manner  and  for  such  purposes  as  the  said 
Anne  Young  Ware  shall,  notwithstanding 
coverture  by  any  deed  or  deeds,  with  or 
without  power  of  revocation  and  new 
appointment,  or  1^  will  or  codicil  from 
tune  to  time  appoint.  And  in  default  of 
and  subject  to  every  or  any  such  appoint- 
ment as  aforesaid,  in  trust  for  the  ex- 
ecutors or  administrators  of  the  said 
Anne  Young  Ware  absolutely  as  part  of 
her  personal  estate.  And  Anne  Young 
Ware,  with  the  privity  and  consent  of 
the  said  James  William  Manifold  Aitkin, 
assigned  all  that  the  one  equal  third  part 
or  share,  and  all  other  the  share  and 
interest  to  which  as  the  widow  of  the 
said  Jeremiah  George  Ware,  deceased, 
the  said  Anne  Young  Ware  is  entitled 
out  of  in  and  to  all  and  singular  the 
personal  estate  of  the  said  Jeremiah 
Qeorge  Ware,  howsoever  constituted  or 
invested,  and  of  and  in  the  moneys  which 
have  arisen,  or  which  may  arise,  by  the 


sale  and  conversion  into  money  of  tiie 
said  personal  estate  of  the  said  Jeremiah 
GFeorge  Ware,  deceased,  or  anv  part 
thereof;  and  the  corresponding  share  tp 
which  the  said  Anne  Young  Ware  is  en- 
titled, or  the  income  produced  by  such 
personal  estate  in  the  meantime,  and 
until  the  same  shall  be  sold  and  converted 
into  money ;  and  also  the  share  to  which 
the  said  Anne  Young  Ware  is  or  may  be 
entitled,  of  and  in  the  net  profits  arising 
from  the  use  and  employment  of  the  said 
personal  estate,  since  the  decease  of  the 
said  Jeremiah  George  Ware,  to  hold  ihe  said 
parts  or  shares,  and  premises  lastly  herein- 
before assigned  unto  the  said  William 
George  Lempriere  and  William  MacRobie, 
their  executors,  administrators  and  as- 
signs, in  trust  for  the  said  Anne  Young 
Ware,  her  executors,  administrators  and 
assigns,  until  the  said  intended  marriage ; 
and  after  the  solenmization  thereof,  npon 
trust,  that  the  said  William  George 
Lempriere  and  William  MacRobie  and 
other  the  trustees  and  trustee  for  the 
time  being,  acting  under  these  presents, 
shall,  with  and  out  of  any  principal 
moneys  which  may  come  to  their  or  his 
hands  or  himd  by  virtue  of  the  assign- 
ment lastly  hereinbefore  contained,  in  the 
first  place  appropriate  and  set  apart  the 
sum  of  15,()()0Z.,  and  do  and  shall  pay, 
transfer,  assign  or  otherwise  dispose  of 
the  said  sum  of  15,000Z.,  or  any  part  or 
parts  thereof,  and  the  stocks,  funds  and 
securities,  in  or  upon  which  the  same  sum 
or  any  part  thereof  may  for  the  time 
being  be  invested,  and  the  dividends,  in- 
terest and  annual  produce  thereof,  or  any 
part  of  the  same  respectively,  to  such 
person  or  persons  upon  such  trusts,  for 
such  intents  and  purposes,  and  in  such 
manner  as  the  said  Anne  Young  Ware, 
notwithstanding  her  said  intended  cover- 
ture by  any  deed  or  deeds,  with  or  without 
power  of  revocation  or  new  appointment, 
or  by  will  or  codicil,  shall  from  time  to  time 
direct  or  appoint.  And  in  defistult  of  and 
until  such  direction  or  appointment,  and 
so  far  as  any  such  direction  or  appoint- 
ment, if  incomplete,  shall  not  extend  to, 
and  shall  during  the  joint  lives  of  the 
said  Anne  Young  Ware  and  James  William 
Manifold  Aitkin  pay,  apply  and  dispose  of 
the  said  interest^  diviaenda  and  annual 
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prodnce  of  the  said  sum  of  15,000Z.,  or 
of  the  'stocks,  funds  or  securities  in  or 
upon  which  the  same  may  be  invested, 
into  the  proper  hands  of  her,  the  said 
Anne  Yoimg  "Ware,  for  her  own«ole  and 
separate  use  and  benefit,  exclusively  and 
independently  of  her  said  intended  hus- 
band, and  without  being  in  any  wise 
subject  to  his  debts,  control,  interference 
or  engagements;  and  h*om  and  imme- 
diately after  the  decease  of  either  of  them 
tfie  said  Anne  Young  Ware  and  James 
William  Manifold  Aitkin,  the  said  sum  of 
15,0002.,  and  the  stocks,  funds  and  se- 
curities upon  which  the  same  sum  or  any 
part  thereof  shall  for  the  time  being  be 
mvested,  and  the  dividends,  interest  and 
annual  produce  thereof  respectively  as 
shall  have  been  unappointed  and  undis- 
posed of  by  the  said  Anne  Young  Ware 
shall  remain  and  be  upon  the  trusts 
following,  that  is  to  say,  if  the  said  Anne 
Young  Ware  shall  survive  the  said  James 
William  Manifold  Aitkin,  in  trust  for  the 
said  Anne  Young  Ware,  her  executors, 
administrators  and  assigns,  for  her  and 
their  absolute  use  and  benefit ;  but  if  the 
said  James  William  Manifold  Aitkin 
should  survive  the  said  Anne  Young 
Ware,  then  in  trust  for  the  executors  and 
administrators  of  the  said  Anne  Young 
Ware  as  part  of  her  personal  estate." 

On  the  4th  of  April,  1862,  Anne  Young 
Aitkin  and  her  husband  called  at  the 
Gkelong  branch  of  the  appellant's  bank, 
and  had  an  interview  with  the  manager, 
a^id  signed  the  following  letter—* 

"  Geelong,  4th  April,  1862. 
"  The  Manager,  London  Chartered  Bank, 
"  G^long. 

"  Dear  Sir, — Herewith  I  send  you  two 
cheques,  amounting  to  1,363Z.  Ss,  7d,  and 
4,4342. 18«.  7d.  drawn  by  me  on  my  pri- 
vate account  and  administration  account, 
and  hereby  request  you  to  transfer  the 
amount  to  accounts  respectively  to  be 
opened  in  your  bank  in  the  name  of 
*  A.  Y.  Aitkm  '  and  'A.  Y.  Aitkin,  admi- 
nistratrix.* Any  cheques  outstanding,  or 
any  bills  drawn,  accepted  or  endorsed 
'A.  Y.  Ware,'  or  *  A,  Y.  Ware,  adminis- 
tratrix,' to  be  placed  to  the  new  accounts 
respectively.  And  you  will  consider  any 
private  Overdraft  of  mine  secured  by  my 
administration  deposits  in  your  hands, 


and  please  to  recognise  Mr.  John  Ware's 
signature  as  formerly  on  the  administra- 
tion account. 

"  I  am,  yours  truly, 

"A.  Y.Aitkin. 

"  I  consent,  James  M.  Aitkin." 

The  sums  of  1,363Z.  3a.  7d.  and  4,434Z. 
18a  7d,  mentioned  in  this  letter  were  at 
the  date  thereof  standing  to  the  credit  of 
the  said  private  and  adnmustration  ac« 
counts  respectively,  and  were  thereupon 
transferred  to  new  accounts  opened  in 
accordance  with  the  request  contained  in 
the  said  letter.  The  said  Anne  Young 
Aitkin  continued,  with  her  husband's 
consent,  to  operate  on  the  new  accounts 
thus  opened  with  the  bank.  On  the  20th 
of  October,  1863,  she  fawnsferred  8,000Z., 
and  on  the  3rd  of  March,  1864,  she  trans- 
ferred 6,000Z.  from  the  administration 
account  to  a  deposit  account  at  interest, 
and  these  sums  remained  so  deposited 
until  her  death. 

Anne  Young  Aitkin  overdrew  her  pri- 
vate account  to  a  large  amount,  and  at  the 
time  of  her  death  there  was  due  in  respect 
of  such  overdraft,  including  interest  at  the 
cmTcnt  rate  charged  by  the  bank  accord- 
ing to  the  usual  course  of  dealing,  the  sum 
of  13,438Z.  28.  8d. 

Anne  Young  Aitkin  died  on  the  19th  of 
June,  1867. 

By  her  will,  dated  the  3rd  of  October, 
1864,  sheappointedallmoneyswhichmight 
have  accrued  in  respect  of  her  dower  in 
the  real  estate  of  Jeremiah  George  Ware, 
and  which  might  not  have  been  received 
in  her  lifetime,  to  be  paid  upon  her  death  to 
and  held  by  the  trustees  of  her  will  upon 
the  same  trusts  as  were  thereinafter  de- 
clared concerning  a  sum  of  15,000^?; 
an4  as  to  this  sum  she  gave  5,000Z.,  part 
thereof,  to  her  husband,  and  the  rest  upon 
trusts  for  her  children.  By  the  same  will, 
she  exercised  the  appointment  reserved 
to  her  by  the  settlement  over  the  residue 
of  the  moneys  comprised  therein,  and 
appointed  the  same  upon  certain  trusts 
for  her  children. 

On  the  death  of  the  said  Anne  Young 
Aitkin  the  appellants  claimed  to  be  entitled 
to  be  paid  the  moneys  and  interest 
due  on  the  overdraft  of  her  private 
account  out  of  her  share  in  the  personal 
estate  and  her  dower  in  the  real  estate  of 
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her  first  linsband,  and  more 
out  of  the  sums  of  8,000Z.  and  6,000Z.  so 
deposited  as  aforesaid,  and  the  interest 
thereon.  This  claim  was  disputed  by  the 
persons  interested  under  the  settlement 
made  on  Anne  Young  Aitkin's  second 
marriage  and  under  her  will. 

The  appellants  thereupon  filed  a  bill  in 
equity  for  the  purpose  of  enforcing  the 
said  claim. 

The  bill  set  out  the  circumstances  under 
which  the  appellants'  claim  arose,  and 
prayed  that  it  might  be  declared  that  the 
share  to  which  Anne  Young  Aitkin  was 
entitled  as  widow  of  Jeremiah  George 
Ware  in  his  personal  estate,  and  the 
moneys  payable  in  respect  of  her  dower 
in  his  real  estate,  were  liable  to  make 
good  the  sum  due  to  the  appellants,  with 
interest  in  respect  of  the  said  over* 
draft,  and  that  tmtil  such  overdraft  was 
fully  paid  the  appellants  had  a  lien  upon, 
and  were  entitled  to  retain,  the  deposits  of 
8,000i.  and  6,000Z.  as  security  for  the  same. 

Answers  were  put  in  to  the  bill.  The 
main  defence  raised  was,  that  the  settle* 
ment  made  on  Anne  Young  Aitkin's 
second  marriage  was  disclosied  in  the 
course  of  the  interview  of  the  4th  of 
April,  1862,  that  the  appellants'  claim  was 
defeated  by  the  settlement,  and  that  the 
persons  interested  thereunder  and  under 
Anne  Young  Aitkin's  will  took  her  share 
in  her  first  husband's  estate,  discharged 
from  all  lien  on  behalf  of  the  appellants. 

The  suit  was  heard  before  the  Primary 
Judge  in  Equity  of  the  Supreme  Court 
of  victoria,  and  on  the  12th  of  December, 
1870,  judgment  was  given  dismissing  the 
bill  with  costs. 

The  appellants  appealed  to  the  Supreme 
Court  of  victoria,  but  the  appeal  was  dis- 
missed with  coats. 

From  this  judgment  the  present  appeal 
was  brought. 

The  Solicitor-Oeneral  {Sir  O,  Jeseel)^ 
Mr.  JHchinson  and  Mr,  Kekevnch^  for  the 
appellants. — ^The  existence  of  the  settle- 
ment if  not  intentionally  concealed  from 
the  appellants  at  least  was  not  disclosed. 
It  did  not  become  known  to  the  appellants 
during  Mrs.  Aitkin's  life.  The  appellants 
were  not  bound  to  enquire  whether  any 
settlement  existed.    The  debt  in  respect 


of  which  the  appellants  sped  was  con- 
tracted without  notice  of  the  settlement 
Under  the  circumstances  proved  by  the 
evidence,  the  appellants  are  entitled  to  a 
lien  on  the  deposits  of  8,000^  and  6,0001., 
or  so  much  thereof  as  is  attributable  to 
Mrs.  Aitkin's  share  in  her  first  husband's 
estate,  paramount  to  the  interests  of  all 
persons  claiming  under  her  appointment 
liven  if  the  se^ement  is  held  good  as 
against  the  appellant's  lien,  yet  lirs,  Ait- 
km  having  exercised  the  power  of  ap* 
pointment  by  will  thereby  conferred  on 
her,  the  deposit  account,  or  so  much  thereof 
as  is  attributable  to  her  share  in  her  first 
husband's  estate,  over  which  that  powtf 
extended,  or  at  all  events  so  much  thereot 
as  was  appointed  in  &vour  of  her  second 
husband,  is  liable  to  the  Batis£BM>tion  of  ilie 
debt  due  to  the  appellants  on  the  security 
of  the  letter  of  the  4th  of  April,  1862. 
The  separate  estate  of  a  married  woman 
is  liable  for  general  engagements.    The 
appellants  are  the  creditors   of  a  feme 
covert  having  property  settled  to  her  sepa- 
rate use  and  a  general  power  of  appoint- 
ment ;  that  appointment  she  has  exercised 
for  the  benefit  of  voluntieers.    The  appel- 
lants are  entitled  as  creditors  to  be  paid 
in  priority  to  volunteers.     There  is  abun- 
dant   authority  for    this    position.     In 
Johnson  V.  OaUagher  (1),  Lord  Justice 
Turner  has  collected  all  the  authorities  on 
the  subject,  and  the  liability  of  the  sepa- 
rate estate  of  a  feme  covert  to  satisfy 
general  engagements  is  there  fully  con- 
sidered.    They  referred  to  IKK  v.  Swwjd- 
8on  (2),   Vaughan  v.  Vanderstegen  (3), 
Stigden  on  Towers^  8th  ed.,  Chap.  XI.  s.  8, 
Haynes  v.  Forehawe  (4),  Eepeyr  v.  Lake 
(5),  Archhold  v.  Oommissioners  of  OharU 
table  Donations  (6),  Hare  v.  JeweU  (7), 
Brondey  v.   SmUh  (8)   and   JETtdl^aon  v. 
Lombard  (9). 

(1)  3  De  Gez,  F.  &  J.  618 ;  8.  c  80  Lav  J. 
Bep.  (n.8.)  Chanc.  298. 

(2)  7  Ves.  162. 

(3)  2  Drew.  166 ;  b.  c  28  Law  J.  Bep.  (k.s.) 
Chanc  793. 

(4)  17  Jut.  930. 

(5)  10  Hare,  260. 

(6)  2  HX.  Gas.  499. 

(7)  1  Kay  &  J.  671. 

(8)  26  Beav.  644 ;  8.  c.  29  Law  J.  Bep*  (k.8.) 
Chane.  18. 

(9)  1  Law  Rep.  H.  L.  &ig.  ^  Ir.  App.  824. 
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Mr,  Southgatef  Bir  B.  Baggallay^  Mr. 
OoUoii^  Mr,  Lindley,  Mr.  Hall  and  Mr. 
CecU  BueseUy  for  the  respondents. — It  is 
admitted  by  the  bill,  and  the  title  of  the 
appellants  to  relief  is  founded  on  the  as- 
sumption that  the  letter  of  April  4th, 
1862,  did  not  give  the  bank  any  legal 
right  to  apply  the  moneys  forming  part 
of  the  intestate's  estate  in  payment  of 
what  might  become  due  from  the  adminis- 
tratix  to  the  bank  on  her  own  private 
account.     The  letter  did  not  purport  to 
give,  and  was  never  intended  or  under- 
stood to  give,  the  bank  any  lien  or  charge 
on  Mrs.  Aitkin's  share  of  the  intestate's 
estate,  or  on  the  funds  comprised  in  the 
settlement  over  which  she  had  a  general 
power  of  appointment.     The  right  of  the 
bank  to  relief  is  based  on  an  alleged  frau- 
dulent concealment  of  the  settlement,  but 
there  is  no  proof  of  any  fraud.    Even  if 
the  fraud  had  been  proved,  it  would  not 
give  the  bank  a  right  against  parties 
claiming  under  the  settlement  which  had 
been  executed  prior  to  the  date  of  the 
alleged  fraud,  or  against  the  fund  com- 
pri^  in  the  settlement.     The  evidence 
shews  that  the  manager  of  the  bank  was 
aware  of  the  existence  of  a  settlement. 
The  miuiager,  at  all  events,  knew  of  the 
marriage,   and    knew  that  Mrs.  Aitkin 
claimed  to  exercise  rights  over  the  moneys 
standing  to  her  private  account,  which 
she  could  not  have  been  entitled  to  do 
otherwise  than  by  virtue  of  a  settlement. 
Such  knowledge  was  su£Glcient  to  consti- 
tute constructive  notice  of  the  existence 
of  a  settlement.     The    case  raised  by 
the    bill    is    that    there    is    a    specific 
claim   upon    the    frind.     It    is   impos- 
sible   to  extend  the    claim  which    the 
law  gives  to  the  separate  estate  of  a 
married  woman.     If  a  power  is  given  to 
be  exercised  by  will  creditors  cannot  touch 
the  properfy.    It  is  not  the  mere  posses- 
sion of  the  power  but  the  exercise  of  the 
power  which  can  give  or  create  any  lien. 
There  was  no  exercise  of  the  power.    The 
case  of  Johnson  v.  Oallagher  (1)  is  relied 
on  by  the  appellants  to  establish  their 
equity,  and  particularly  the  judgment  of 
Lord  Justice  Turner,  but  Lord  Justice 
Knight  Bruce  diflfered.  They  referred  to— 
Hughes  v.  Wdls  (10);  SoeheU  r.  Wray 
(10)  9  Hare,  749. 


(11) ;  Traa  v.  Pmrose  (12) ;  Hidme  v. 
Termmt  (13);  Heatley  v.  Thomas  (14); 
Peacock  v.  Monk  (15) ;  Shattock  v.  Shat* 
took  (16). 

Lord  Justice  James  delivered  the 
judgment  of  their  Lordships  (17)  : — 
'  The  appellants  in  this  case  had  certain 
dealings  and  transactions  with  one  Anne 
Young  Aitkin  and  her  husband,  out  of 
which  their  present  claini  arises.  She  was 
the  widow  and  administratrix  of  one  Jere- 
miah George  Ware,  deceased,  who  had  died 
(as  far  back  as  October,  1859)  intestate, 
possessed  of  property,  real  and  personal, 
to  a  very  large  amount. 

A  suit  was  instituted  in  the  Supreme 
Court  of  Victoria,  for  the  purpose  of  ad- 
ministering that  estate,  and,  in  the  course 
of  that  suit,  a  receiver  and  manager  of 
the  rents  and  profits  of  the  real  estates 
of  the  intestate  was  appointed,  but  the 
administration  of  the  personal  estate  by 
the  administratrix  was  not  otherwise  in- 
terfered with  by  the  Court. 

Mrs.  Aitkin,  then  Mrs.  Ware,  employed 
the  appellants  as  her  bankers,  and  had  two 
accounts  with  them:  one  her  private 
account ;  the  other  her  administration 
account  opened  with  her  as  Anne  Ware, 
administratrix.  The  receiver  kept  his 
account  with  the  same  bank. 

In  March,  1862,  she  intermarried  with 
Mr.  Aitkin.  Shortly  after  her  marriage, 
she  and  her  husband  called  at  the  bank, 
and  at  their  request  the  two  accounts 
were  transferred  to  her  by  her  new  name, 
and  on  that  occasion  she  signed  a  letter 
as  follows — 

"  Geelong,  April  4,  1862. 

"  Dear  Sir, — ^Herewith  I  send  you  two 
cheques  amounting  to  1,3682.  3^.  Id.  and 
4,434Z.  IBs,  7d,f  drawn  by  me  on  my  pri- 
vate account  and  administration  account, 
and  hereby  request  you  to  transfer  the 
amounts  to  accounts  respectively,  to  be 
opened  in  your  bank  in  the  name  of 

(11)  4  Bro.  C.C.  488. 

(12)  6  Sim.  555. 

(18)  WhiU)  &  T.'s  Leading  Oases  488. 

(14)  16  Vos.  596. 

(15)  2  Ves.  sen.  190. 

(16)  Law  Kep.  2  Eq.  182 ;  B.  c  85  Law  J.  Kep. 
(n.8.)  Chane.  509. 

(17)  Loid  Justice  James ;  Sir  Barnes  Peacock ; 
Lord  Justice  Mellbh ;  and  Sir  Montague  Qmth, 
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*A.  Y.  Aitkin'  and  *A.  Y.  Aitkin,  Ad- 
ministratrix.*  Any  cheques  outstanding, 
or  any  bills  drawn,  accepted  or  endorsed 
*  A.  Y.  Ware  *  or  *  A.  Y.  Ware,  Adminis- 
tratrix,*  to  be  placed  to  the  new  accounts 
respectively.  And  you  will  consider  any 
private  ovCTdraft  of  mine  secured  by  my 
administration  deposits  in  your  hands, 
and  please  to  recognise  Mr.  John  Ware's 
signature  as  formerly  on  the  administra- 
tion account. 

"  I  am,  yours  truly, 

"A.Y.Aitkin. 
"  The  Manager,  London  Chartered 

"Bank,  Geelong." 
And  the^husband  signed  his  name  to  the 
words  "I  consent,"  written  thereunder. 

Afterwards,  and  up  to  the  time  of 
Mrs.  Aitkin's  death  in  June,  1867,  very 
large  sums  were  drawn  out  by  her  on  her 
private  account ;  and  the  same  was  over- 
drawn at  that  time  to  the  extent  of 
18,438Z.  But  during  the  same  period 
very  large  sums  were  paid  in  to  the  ad- 
ministration account,  which  were  fix)m 
time  to  time  placed  on  deposit  at  interest 
with  the  bank.  Amongst  the  sums  so 
deposited,  were  two  sums  of  6,000i.  and 
8,000L,  which  are  especially  the  subject 
of  this  suit.  After  the  death  of  Mrs. 
Aitkin,  an  order  was  made  for  the  transfer 
of  the  balance  in  the  hands  of  the  bank 
belonging  to  the  estate  to  the  credit  of 
the  cause ;  and  it  is  alleged,  and  appears 
to  be  the  &ct,  that,  in  the  first  instance, 
the  manager  of  the  bank  wa«  minded  to 
obey  such  order  to  its  full  extent,  without 
setting  up  any  claim  to  retain  the  said 
deposits  of  8,000Z.  and  6,000Z.,  and  "  acted 
so  as  to  make  the  receiver  suppose  that 
those  sums  were  transferred,  as  well  as 
the  other  moneys  in  their  hands,  but 
before  actual  transfer,  the  manager  placed 
those  two  sums  to  a  suspense  account, 
insisting  that  he  had  a  right  to  apply 
them  to  the  over  draft  on  the  private 
account." 

Nothing  material,  however,  appears  to 
turn  on  this  vacillation  of  purpose  or  on 
this  conduct  of  the  manager.  The  two 
sums  had  actually  been  placed  on  deposit 
by  Mrs.  Aitkin  herself  before  the  appoint- 
ment of  the  receiver;  the  moneys  were 
still  in  the  hands  of  the  bank,  and  nothing 
was  actuaUy  done  to  affect  the  right  (if 


the  bank  had  the  right)  so  to  retain  and 
apply  those  deposits.  Prima  fade  the 
bank  had  that  right  under  the  letter  of 
Mrs.  ^tkin,  conciupred  in  by  her  husband. 
Whatever  moneys  were  deposited  by  her 
after  that  letter  were  paid  by  her  and  re- 
ceived  by  the  bank,  on  the  conditions 
contained  in  her  letter,  and  the  bank  could 
not  have  been  called  on  to  pay  over  what 
they  so  received  on  the  administration  ac- 
count until  the  private  account  had  been 
first  discharged,  unless  by  some  person 
having  some  better  equity,  of  which  the 
bank  had  notice.  Of  course  the  bank 
had  notice  of  one  such  equity  from  the 
very  nature  of  the  case,  viz.,  that  the 
moneys  so  paid  in  were  assets  of  the  in- 
testate's estate,  and  might  therefore  be 
followed,  if  necessary,  by  the  creditors  of 
the  deceased,  and  by  the  other  next  of 
kin  beneficially  entitled.  Bat  no  snch 
claim  has  been  made  by  either  creditors 
or  next  of  kin  as  such,  and  it  is  abun- 
dantly clear,  and  is  admitted,  that  there 
are  other  assets  forthcoming  far  more 
than  sufficient  to  answer  all  their  claims 
and  that  the  overdrafts  of  Mrs.  Aitkin  are 
much  less  than  her  distributive  share  of 
the  net  residue.  It  would  appear  dear, 
therefore,  that  the  bank  had  so  hr  the 
right  of  retainer  claimed  by  them. 

It  appears  however  that,  on  the  occasion 
of  her  marriage,  and  before  the  date  of 
her  letter,  she  had  by  marriage  settlement 
settled  her  share  of  the  residnaiy  estate 
upon  trusts  under  which  several  of  the 
respondents  claim  to  have  a  preferable 
right  to  that  share,  including  all  her  right 
and  interest  to  and  in  the  said  deposits  of 
8,000Z.  and  6,000Z. 

But,  unless  the  bank  had  notice  of  that 
settlement,  they  cannot  be  affected  there- 
by so  as  to  deprive  them  of  their  right  to 
retain  moneys  deposited  with  them  under 
the  circumstances  above  stated*  There 
is  a  contest  of  &ct  as  to  whether  the  bank 
had  or  had  not  such  notice,  the  manager 
deposing  that  he  never  heard  of  it,  the 
husband,  on  the  other  hand,  deposing 
that  it  was  distinctly  mentioned  to  him 
at  the  interview  when  the  letter  was 
signed,  and  with  reference  to  the  arrange- 
ments then  made.  In  this  conflict  of  o^ 
against  oath,  it  would  be  impossible  to 
hold  that  the  fact  of  notice,  the  onu8  of 
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provixig  whioli  lies  on  the  respondents, 
had  been  made  oat,  and  the  probabilities 
arising  from  the  surrounding  circum- 
stanoes  and  the  transaction  itself  are  in 
&your  of  the  manager's  statement  and 
not  of  the  husband's.  And  this  might  be 
sufficient  to  dispose  of  the  case  so  far  as 
r^;ards  the  rignt  to  the  14,0002.  now 
retained. 

But  it  is  not  B&ias&iCborj  to  dispose  of  a 
case  merely  on  the  balance  of  such  conflict- 
ing testimony,  especiallj  as  in  the  argu- 
ments in  the  Supreme  Court  of  the  colony, 
and  here,  the  case  of  the  bank  has  been 
yeiT  much  put  on  th^ir  rights  derived 
under  the  settlement  itself. 

By  that  settlement  it  was  agreed — 
[His  Lordship  read  the  settlement.] 

It  is  admitted  by  all  the  adult  respon- 
dents  that  Mrs.  Aitkin's  share  is  much 
more  than  15,0002.  mentioned  in  the 
settlement,  and  as  between  the  appellants 
and  the  infiEuit  respondent  the  question 
raised  and  argued  is,  which  has  the  better 
right,  the  bank  as  creditors,  or  the  in&nt 
as  i^pointee,  under  Mrs.  Aitkin's  will, 
she  haying  by  her  will  appointed  the  same 
between  her  husband  and  her  children. 

On  the  part  of  the  bank  it  was  con- 
tended that  whether  the  settlement  was 
Imown  to  both  parties,  or  was  only  known 
to  the  husband  and  wife,  the  letter  must 
be  considered  to  haye  been  written 
honestly  and  with  the  intention  of  bind- 
ing the  deposits  to  the  extent  of  any 
interest  which  it  was  then  in  her  power 
to  charge  at  law  or  in  equity.  The  words 
in  that  letter,  "secured  by  my  administra- 
tion deposits  in  your  hiuids,"  must  haye 
the  same  construction  and  effect  as  if  the 
letter  had  gone  on  to  say,  so  far  as  I  haye 
power  to  charge  them.  She  had,  at  that 
moment^  power,  by  deed  or  will,  to  charge 
them  to  the  full  extent  of  the  amount  of 
her  dower,  and  of  the  15,0002.,  and  it  is 
contended,  and  their  Lordships  are  of 
opinion,  that  the  letter  being  in  fayour  of 
purchasers  for  yalue  is  a  sufficient  and 
substantial,  though  informal  execution,  of 
the  lady's  power  under  the  marriage 
settlement,  and  as  to  everything  which 
she  had  power  to  dispose  of  by  deed 
thereunder,  and  so  that  the  claim  of  the 
bank  would  be  paramount  to  the  claims 
of  any  persons  under  her  will.    But  it 


was  yery  much  pressed  by  the  counsel  for 
the  respondents  that  no  such  case  was 
made  by  the  bill,  and  no  such  issue  raised 
as  that  of  the  right  to  haye  an  informal 
execution  of  a  power  supplied  in  equity. 
The  foots,  howeyer,  being  all  stated,  the 
letter  of  charge,  the  settlement,  and  the 
will,  the  fact  that  the  particular  head  of 
equity  under  which  the  plaintiff's  claim 
is  not  distinctly  charged  does  not  appear 
to  raise  any  yery  serious  difficulty. 

The  issue  is  not  one  of  iact :  it  is  a 
conclusion  of  equity. 

But  as  it  is  true  that  this  yiew  of  the 
case  is  not  in  terms  presented  by  the  bill 
and  does  not  appear  to  haye  been  consi- 
dered in  the  colony,  their  Lordships  haye 
thought  it  right  to  consider  the  questions 
which  appear  to  haye  been  argued  and 
disposed  of  in  the  Supreme  Court,  and 
which  may,  in  fact,  haye  a  material  bear- 
ing on  the  rights  of  the  respondents  inter 

$6, 

The  appellants  made  and  make  the  fol- 
lowing case : — 

We  are,  they  say,  creditors  of  a  married 
lady  haying  a  separate  estate,  and  a  power 
for  our  purpose  equiyalent  to  a  separate 
estate;  and  the  lady  haying  exercised 
that  power  by  will  in  fayour  of  yolunteers, 
we  are  entitled  to  be  paid  our  debts  out 
of  the  moneys  appointed  in  priority  to 
the  yolunteers. 

The  appellants  rely  on  the  law,  as  laid 
down  by  the  Lord  Justice  Turner,  in 
Johnson  y.  Oallagher  (1 )  : — 

"  Since  the  case  of  Jones  y.  Harris  (18), 
there  is  not,  so  for  as  I  am  aware,  any 
case  opposed  in  any  degree  to  the  doctrine 
of  the  separate  estate  being  liable  for 
general  engagements,  except  the  case  of 
Aguilar  y.  AguUar  (19),  which  followed 
Jones  y.  Harris  (18),  and  the  dicta  of  Sir 
John  Leach  in  QreaUey  y.  Nohle  (20),  and 
Stuart  y.  Lord  Kirhwcdl  (21)  ;  and  on  the 
contrary,  the  cases  of  ifurra/y  y.  Barlee 
(22),  Owens  y.  Dickenson  (23),  Burke  v. 
Tuite  (24),  Vattghan  y.  Vanderstegen  (3), 

(18)  9  Ves.  493. 

(19)  5  Madd.  414. 

(20)  3  Madd.  79. 

(21)  3  Madd.  387. 

(22)  3  Myl.  &  K.  209. 

(23)  Cr.  &  Ph.  48. 

(24)  19  Jr.  £q.  Law  Bep.  467* 
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and  Wright  v.  Chard ^  (25),  contain  very 
decisiye  dicta  in  favour  of  such  liability. 
The  weight  of  authority,  therefore,  seems 
to  me  to  be  in  favour  of  the  liability.  I 
think,  too,  that  the  principle  on  which 
all  the  oases  proceed,  that  a  married 
woman  in  respect  of  her  separate  estate 
is  to  be  considered  as  a  feme  a'ole^  is  also 
in  £sivonr  of  it;  and  upon  the  whole, 
therefore,  I  have  come  to  the  conclusion 
that  not  only  the  bonds,  bills,  and  pro- 
missory notes  of  married  women,  but 
also  their  general  engagements,  may  affect 
their  separate  estates,  except  as  the 
Statute  of  Frauds  may  interfere  where 
the  separate  property  is  real  estate.  I 
am  not  prepared,  however,  to  go  the 
length  of  sajing  that  the  separate  estate 
will,  in  all  cases,  be  affected  by  a  mere 
general  engagement.  The  cases  of  Jonea 
V.  Harris  (IS)  BXidAgvilarY.AguUar  (19), 
shew  that  the  engagement  which,  if  the 
married  woman  was  a  feme  sole,  the  law 
would  create  for  repayment  of  the  consi- 
deration of  a  void  annuity,  would  not 
affect  it.  It  seems  to  follow  that,  to  affect 
the  separate  estate,  there  must  be  some- 
thing more  than  the  mere  obligation 
which  the  law  would  create  in  the  case 
of  a  single  woman.  What  that  something 
more  may  be  must,  I  think,  depend  in  each 
case  upon  the  circumstances.  What  might 
affect  the  separate  estate  in  the  case  of  a 
married  woman  living  separate  from  her 
husband  might  not,  as  I  apprehend,  affect 
it  in  the  case  of  a  married  woman  living 
with  her  husband.  What  might  bind  the 
separate  estate,  if  the  credit  be  given  to 
the  married  woman,  would  not,  as  I  con- 
ceive, bind  it  if  the  credit  be  not  so  given. 
The  very  term  'general  engagement,' 
when  applied  to  a  married  woman,  seems 
to  import  something  more  than  mere  con- 
tract^ for  neither  in  law  nor  in  equity  can 
a  married  woman  be  bound  by  contract 
merely — AyUit  v.  Ashton  (26) .  According 
to  the  best  opinion  which  I  can  form  of  a 
question  of  so  much  difficulty,  I  think, 
that  in  order  to  bind  the  separate  estate 
by  a  general  engagement,  it  should  ap- 
pear &at  the  engagement  was  made  with 

(26)  4  Drew.  673j  8.  c.  29  Law  J.  Rep.  (n,s.) 
Chanc.  82. 

(26)  1  My].  &  Or.  105;  8.  c.  5  Law  J.  Hep. 
(n.8.)  Ohanc.  ?!• 


reference  to  and  upon  the  fedth  or  credit 
of  that  estate,  and  that  whether  it  was  so 
or  not  is  a  question  to  be  judged  of  by 
this  Court  upon  all  the  circumstances  of 
the  case.*'  ..."  The  separate  estates  of 
married  women  being  thus  far  bound  by 
their  debts,  obligations  and  engagements, 
it  h£ts  next  become  a  question  how  far 
those  debts,  obligations  and  engagements 
affect  the  corpus  of  the  property,  where 
the  married  woman  has  a  limited  interest 
only,  as,  for  instance,  a  life  estate  with  a 
power  of  appointment.  The  cases  on  this 
subject  may,  as  it  seems  to  me,  well  be 
classed  under  three  heads ;  first,  where 
the  power  of  jappointment  has  been 
genewd,  by  deed  or  writing  or  by  will ; 
secondly,  where  it  has  been  by  will  oidy, 
and  the  power  has  been  exercised ;  and 
thirdly,  where  there  has  been  a  limitation 
in  default  of  appointment  and  the  power 
has  not  been  exercised.  In  cases  foiling 
under  the  third  class  there  cannot,  as  it 
seems  to  me,  be  any  reasonable  doubt 
that  the  debts  and  engagements  of  the 
married  woman  cannot  prevail  against 
the  parties  entitled  in  default  of  appoint- 
ment, and  the  case  of  Nail  v.  Ttmier  (28) 
impliedly  decides  that  point.  In  cases 
£Eklling  under  the  second  class,  where  the 
power  of  appointment  is  by  will  only  and 
has  been  exercised,  but  not  for  creditors, 
the  authorities  do  not  appear  to  me  to  be 
consistent.  In  Norton  v.  TurviU  (29),  as 
explained  in  Sockeit  v.  Wray  (11),  the 
exercise  of  the  power  by  the  will  of  the 
married  woman  seems  to  have  been  held 
to  have  let  in  a  bond-creditor  against  the 
appointees  under  the  will ;  and  in  Hughes 
V.  Wells  (10)  I  seem  to  have  intimated 
that  this  might  be  the  effect  of  the  exer- 
cise of  the  power,  as  in  other  cases  of  the 
exercise  of  the  general  power  of  appoint- 
ment by  will,  and  certamly  not  upon  the 
ground  that  power  is  property.  But  the 
Vice- ChanceUor  Kindersley,  in  whose 
judgment  I  have  quite  as  much  confidence 
as  in  my  own,  seems  to  have  dissented 
from  Hughes  v.  Wells  (10)  in  the  case  of 
Vauyhan  v.  Vanderstegen  (3),  and  I  ob- 
serve that  Sir  William  Grant  has  treated 
the  point  as  doubtful  in  Heathy  v.  Thomas 
(30).     I  say  no  more,  therefore,  upon  this 

(28)  5  Sim.  555. 

(29)  2  P.  Wins.  144. 
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point  than  that  it  may  be  considered  as 
open.  Bui  in  eases  falling  under  the  first 
dasSf  where  the  power  of  appovrUment  has 
been  by  deed  or  toritvng  or  will,  the  Courts 
have  certainly  held  the  corptis  of  the  prO' 
perty  to  he  subject  to  the  debts  wnd  engage* 
meats  of  the  married  womcm,** 

It  is  said,  indeed,  that  the  Lord  Justice 
Enight  Bruce  did  not  concur  with  his 
colleague,  and  that  Lord  St.  Leonards  has 
ezpreiraed  an  opinion  that  the  Lord  Justice 
Knight  Bruce' s  view  was  the  more  cor- 
rect. It  will  be  observed,  however,  that 
the  point  of  difiference  was  as  to  whether 
a  general  engagement  could  create  the 
obligation,  and  not  at  all  as  to  the  second 
point  as  to  how  far  the  obligation,  if  it 
exists,  binds  the  corpus  of  property  sub- 
ject to  a  power  of  appointment  in  the 
married  woman. 

The  term  "  general  engagement "  is  an 
ambiguous  and  misleading  one.  If  it  is 
meant  merely  to  say  that  goods  sold  to  a 
married  woman  in  the  ordinary  course  of 
domestic  life,  that  contracts  expressed  to 
be  made  by  her  in  refi|)ect  of  property  not 
ber  separate  estate,  e,g,y  for  buying  or 
selling  or  letting  or  hiring  a  house,  do 
not  necessarily  impose  a  liability  to  be 
satisfied  out  of  separate  estates  which  she 
may  happen  to  have,  in  that  sense,  and  to 
that  extent,  the  proposition  that  her  sepa- 
rate estate  is  not  liable  to  her  general  en- 
gagements is  quite  accurate.  But  that 
do^  not  affect  the  rule  as  laid  down  by 
Lord  Justice  Turner  as  to  general  engage- 
ments, as  to  which  it  appears  that  they 
were  made  with  reference  to  and  upon  the 
£Euth  or  credit  of  the  separate  estate.  It 
will  be  useful  to  refer  to  Lord  Langdale's 
expressions,  quoted  by  the  Lord  Justice 
Turner — 

"  It  is  perfectiy  clear  that  when  a  woman 
has  property  settled  to  her  separate  use, 
she  may  bind  that  property  without  dis- 
tinctly stating  that  she  intends  to  do  so. 
She  may  enter  into  a  bond,  bill,  promi*. 
Bory  note  or  other  obligation,  which,  con- 
sidering her  state  as  a  married  woman, 
could  only  be  satisfied  by  means  of  her 
separate  estate,  and  therefore  the  inference 
is  conclusive  that  there  was  an  intention, 
and  a  clear  one,  on  her  part,  that  her  se- 
parate estate,  which  would  be  the  only 
means  of  satisfying  the  obligation  into 

Niw  Sbbibs,  42.--PBnr.  CJoun. 


which  she  entered,  should  be  bound. 
Again,  I  apprehend  it  te  be  clear  that 
where  a  married  woman  having  separate 
estate,  but  not  knowing  pei^ectiy  the 
nature  of  her  interest,  executes  an  instru- 
ment by  which  she  plainly  shews  an  in- 
tention tebind  the  interest  which  belongs 
to  her,  then,^  though  she  may  make  a 
mistake  as  te  the  extent  of  the  estate 
vested  in  her,  the  law  will  say  that  such 
estate  as  she  may  have  shall  be  bound  by 
her  own  act." 

It  would  be  very  inconvenient  that  a 
married  woman  with  a  large  separate  pro- 
perty should  not  be  able  to  employ  a 
solicitor  or  a  surveyor,  or  a  builder,  or 
tradesman,  or  hire  labourers  or  servante, 
and  very  unjust,  if  she  did,  that  they 
should  have  no  remedy  against  such 
separate  property. 

It  is  true  that,  in  Shattock  v.  Shattoch 
(16),  the  Master  of  the  Bolls  expressly 
overruled  the  judgment  of  the  Lord  Justice 
Turner,  and  held  that  even  a  promissory 
note  given  by  a  married  woman  living 
separate  and  apart  from  her  husband,  and 
having  property  settied  to  her  separate 
use  for  Hfe,  with  a  power  to  appoint  the 
same  by  deed  or  will,  and  appointing  it  by 
will,  was  not  a  debt  payable  out  of  the 
property  so  appointed.  In  that  judgment 
he  bases  his  dissent  from  the  Lord  Justice 
on  the  ground  that  the  authorities  cited 
by  the  latter  do  not  warrant  his  conclu- 
sion. 

Their  Lordships  are  not  able  to  concur 
in  that  view  of  the  authorities,  and  have 
arrived  at  the  conclusion  that  Lord  Justice 
Turner's  judgment  is  expressed  with  his 
usual  accuracy. 

One  of  the  cases,  Heatley  v.  Thomas^ 
(14),  when  carefully  examined,  is  a  direct 
authority  for  the  Lord  Justice's  proposi- 
tion. There,  a  bond  creditor  of  the 
married  woman  sought  payment  out  of 
property  appointed  by  her  will.  A  doubt 
was  raised  in  that  case  on  the  true  con- 
struction of  the  settlement  as  to  whether 
it  did  in  fact  give  her  a  power  of  disposal 
by  deed  or  otherwise  inter  vivos  as  well  as 
by  will,  and  that  doubt  being  resolved  in 
the  affirmative,  the  plaintiff  obtained  the 
decree  sought  for  by  him.  Sir  William 
Grant's  observations  are  these— 

"The  question  is,  whether  this   wafl 
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separate  property  to  all  intents  and  pur- 
poses. In  Sockett  v,  Wray  (11),  Lord  Alvan- 
ley  did  not  consider  a  married  woman  who 
had  only  a  power  of  appointment  by  will, 
as  having  separate  property ;  distinguish- 
ing that  case  from  Norton  v.  Tv/rvill  (29), 
where  the  creditor  was  allowed  to  resort 
to  the  separate  property  after  the  death  of 
the  wife,  as  she  had  a  power  of  appointing 
either  by  deed  or  will.  Upon  the  question 
in  Soekettv,  Wray  (11),  whether  the  wife 
could  give  the  property  to  her  husband. 
Lord  Alvanley  held  that  she  could  not;  that 
she  could  not  affect  it  in  any  way  but  by 
a  revocable  instrument ;  and  the  bond  was 
an  instrument  not  revocable.  If  this  was 
absolute  separate  property  in  Mrs.  John- 
son, upon  the  plaintiff's  construction  of 
the  deed,  that  takes  it  out  of  the  case  of 
Sockett  V.  Wray  (11),  and  brings  it  to  that 
of  Hulms  V.  Tennant  (13)." 

In  that  case  it  is  obvious  that  Sir  Wil- 
liam Grant  considered  that  property 
settled  to  a  married  woman's  separate  use 
for  life,  with  power  to  dispose  of  it  by 
deed  or  will,  was  in  effect  separate  pro- 
perty. That  case  was  in  one  respect  a 
strong  one,  as  there  was  no  gift  over 
except  in  the  eveht  of  her  dying  in  her 
husband's  lifetime.  She  survived  him, 
and  therefore,  irrespective  of  the  settle- 
ment, became  again  possessed  of  the  pro- 
perty in  her  original  right ;  so  that  upon 
the  death  of  her  husband,  the  property 
stood  settled  to  herself  for  life,  remainder 
as  she  should  by  deed  or  will  appoint,  re- 
mainder to  herself  absolutely.  But  having 
property  over  which  at  the  time  of  making 
the  bond  she  had  absolute  power  of  dis- 
position, notwithstanding  her  coverture, 
the  bond  by  which,  notwithstanding  her 
coverture,  she  had  bound  herself,  was  de- 
creed to  be  satisfied  out  of  it. 

In  the  present  case  it  is  to  be  noted 
that  the  gift  is  to  the  married  woman  for 
her  separate  use  for  life,  with  remainder, 
as  she  should,  notwithstanding  her  cover- 
ture, by  deed  or  will  appoint,  with  re- 
mainder  to  her  executors  or  administra- 
tors. Their  Lordships  are  satisfied  that 
on  the  weight  of  authority  and  on  principle 
they  ought  to  treat  this  as  what,  in  com- 
mon sense,  and  to  common  apprehension, 
it  would  be,  an  absolute  gifb  to  the 
sole  and  separate  use  of  the  lady.    The 


words  are  an  expansion  and  expression 
of  what  would  be  implied  in  the  word  sole 
and  separate  use;  and  they  conceive  them- 
selves at  liberty  to  hold  that  such  a  form 
of  gifb  to  a  married  woman,  without  any 
restraint  on  anticipation,  vests,  in  equity, 
the  entire  corpus  in  her  for  all  purposes, 
as  fully  as  a  similar  gift  to  a  man  would 
vest  it  in  him. 

In  the  Supreme  Court  of  Victoria  the 
question  appears  to  have  been  discussed 
and  determined  mainly  on  the  applicability 
or  non-applicability  of  the  case  of  Vaughan 
V.  Vanderategen  (3),  which  it  is  necessary 
therefore  to  consider.  In  that  case  the 
married  woman  had  only  power  to  appoint 
by  will.  The  Vice-Chancellor  held  that 
a  creditor  was  not  entitled  to  be  paid  out 
of  property  appointed  by  such  will,  but 
on  a  second  hearing,  held  that  where  a 
fraud  had  been  practised  on  the  creditor, 
he  was  so  entitled.  His  reasoning  was 
shortly  this  :  the  fraud  created  an  equit- 
able demand  which  would  have  been 
enforced  against  any  property  of  the 
married  woman,  ana  t^at  being  so  it 
would,  like  a  man's  debt,  be  payable  not 
only  out  of  her  own  assets,  but  in  aid  of 
them  out  of  any  property  which  she  had 
a  general  power  to  appoint,  and  had 
actually  appointed. 

It  is  not  easy  to  see  on  what  principle 
the  fraud  could  alter  the  nature  of  &e 
property  subject  to  appointment  or  affect 
the  appointees.  It  is  easy  to  see  how 
fr^ud  might  make  that  a  debt  to  which 
the  married  woman  would  be  in  equity 
liable  notwithstanding  her  coverture,  and 
that  there  being  such  a  liability  or  debt, 
equity  would  deal  with  any  property  to 
which  she  was  notwithstanding  coverture 
absolutely  entitled,  and  any  property  over 
which  she  had  a  general  power  of  ap- 
pointment, exactly  as  it  would  do  in  the 
case  of  a  raan  or  feme  sole  dying  indebted. 
Given  the  relation  of  debtor  and  creditor 
in  equity,  all  the  consequences  of  such 
relation  would  appear  to  follow  just  as  if 
there  were  no  coverture  in  the  case. 

But  the  case  of  Vaughan  v.  Vanderstegen 
(3)  was  before  the  Lord  Justice  Turner 
in  Johnson  v.  QaUagher  (l),and  it  was  with 
the  frill  knowledge  of  that  case,  and  after 
having  had  the  advantage  of  well  weigh- 
ing  tiio   judgment  of  Yice- Chancellor 
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Emderslej,  that  the  Lord  Justice  laid 
down  the  propositioDS  whioh  have  been 
previonslj  cited,  and  the  concurrence  of 
their  Lordships  with  which  has  been 
above  stated. 

It  appears  to  their  Lordships  therefore 
that  it  was  not  necessary  for  the  appellants 
to  make  out  a  case  of  fraud.  All  that  was 
necessary  was  to  shew  that  the  married 
woman  intended  to  contract  so  as  to  make 
herself,  that  is  to  say,  her  separate  pro- 
perty, the  debtor,  and  upon  the  facts  of 
this  case  that  does  not  appear  to  be  open 
to  any  substantial  doubt.  Assuming  for 
the  moment  that  the  letter  did  not  operate 
as  a  defective  execution  of  her  power,  it 
at  all  events  shewed  unequivocally  that 
she  contracted  that  her  interest  in  the 
intestate's  estate,  t.e.,  her  separate  pro- 
perty, should  be  liable  to  the  debt. 

In  the  Supreme  Court  it  was  considered 
sufficient  to  say  that  the  case  was  based 
entirely  on  fraud,  and  that  the  firaud  not 
being  proved  the  bill  ought  to  be  dis- 
missed with  costs.  Their  Lordships  agree 
that  the  fraud  was  not  proved.  They  are 
satisfied  that  the  non-mention  of  the  set- 
tlement (if  it  was  not  mentioned)  was 
perfectly  honest.  The  lady  and  her 
husband  well  knew  that  what  she  had 
reserved  to  herself  would  be  an  ample  se- 
curitv  for  anything  which  she  was  likely  to 
overdraw  pending  the  winding  up  of  the 
estate,  which  probably  was  protracted  for 
many  more  years  than  they  contemplated, 
and  the  lady  and  her  husband  (as  their 
Lordships  are  well  satisfied)  honestly  in- 
tended to  give  and  did  give  that  ample 
security. 

It  may  be  right,  in  order  to  avoid  any 
possible  misapprehension  of  the  judg- 
ment of  the  Supreme  Court,  to  say  a  few 
words  on  the  effect  of  a  charge  of  fraud 
made  and  not  proved.  K  the  case  is  based 
on  the  fraud,  the  failure  to  prove  it  must 
be,  like  the  fiEdlure  to  prove  any  other 
essential  ingredient,  fatal.  But  if,  striking 
out  the  charge  of  fi*aud,  there  is  sufficient 
equity  stated  and  proved,  if,  as  in  this 
case,  the  fraud  is  Uirown  in  by  way  of 
subsidiary  answer  to  the  counter-case  of 
the  respondent,  it  is  a  matter  only  affect- 
ing costs. 

Their  Lordships  are  of  opinion  that  on 
eaofa  of  the  several  grounds  stated  above, 


the  appellants  are  entitled  substantially  to 
the  relief  they  have  asked. 

The  injunction  asked  was  probably  not 
necessary,  as  it  is  difficult  to  see  how  an^ 
action  at  law  could  be  sustained ;  but  it 
was  however  proper,  as  the  action  at  law 
could  not  have  properly  tried  the  real 
questions  between  the  parties,  which 
were  as  to  their  respective  priorities  over 
the  separate  trust  estate  of  2k  feme  covert. 
As  to  the  costs  of  the  proceedings,  of 
course,  the  costs  paid  by  the  appellants 
must  be  repaid  to  them.  As  to  their  own 
costs  their  Lordships  are  of  opinion, 
having  regard  to  the  nature  of  the  suit  and 
claim,  that  the  proper  order  will  be  that 
they  should  add  their  costs  to  their  debt. 

Their  Lordships  will  therefore  humbly 
recommend  to  Her  Majesty  as  follows 
— That  the  orders  of  the  Supreme  Court 
of  Victoria  ought  to  be  discharged, 
and  in  lieu  thereof  a  declaration  inado 
that  the  share  to  which  the  said  Anne 
Young  Aitkin  (formerly  Ware)  was  en- 
titled as  widow  of  the  said  intestate  in  his 
?ersonal  estate,  to  the  extent  of  the 
5,000L  mentioned  in  the  settlement,  and 
the  moneys  payable  in  respect  of  her 
dower  in  his  real  estate,  are  liable  to 
make  good  the  sum  due  to  the  appellants, 
with  interest  as  aforesaid  in  respect  of  the 
said  overdraft.  And  that  until  such  over- 
draft is  fully  paid,  the  appellants  have  a 
lien  upon  and  are  entitled  to  retain  the 
deposits  of  8,000Z.  and  6,000Z.,  as  repre- 
senting' part  of  the  said  sum  of  15,000^., 
as  security  for  the  same. 

That  an  account  be  taken  of  what  was 
due  in  respect  of  the  overdraft  in  the  bill 
mentioned  for  principal  and  interest  up  to 
the  time  when  the  deposited  sums  of  8,000Z. 
and  6,000Z.  were  carried  to  a  suspense 
account,  and  a  like  account  of  principal 
and  interest  on  those  sums  up  to  the  same 
date,  and  the  balance  at  that  date,  ascer- 
tained. That  the  taxed  costs  of  the 
appellants  of  the.  suit  in  the  Courts  below 
and  of  this  appeal  be  added  to  or  set  off 
against  such  balance,  as  the  case  may  be. 
Any  balance  due  from  the  bank  to  be  paid 
to  the  legal  personal  representative  of 
Mrs.  Aitkin  ;  and,  as  to  any  balance  due 
to  the  bank,  they  are  to  be  at  liberty  to 
apply,  as  they  may  be  advised  in  the  ad« 
ministration  suit,  for  payment  out  of  hei: 
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share  of  the  intestate's  estate,  to  the  ex- 
tent of  the  said  sum  of  15,000^.  and  the 
arrears  of  dower.  And  the  decree  is  to 
be  without  prejudice  as  to  how,  as  be- 
tween the  persons  interested  under  the 
settlement  and  will,  and  as  respects  any 
other  estate  of  Mrs.  Aitkin,  the  debt  of 
the  bank  ought  to  be  borne. 

That  the  costs  paid  by  the  appellants  to 
any  parties  be  repaid  to  them. 

Solicitors  —  Messrs.  Fresbfield,  for  appellants; 
Messrs.  Muiray  &  Hutchins,  Sladen  &  Mac- 
kenzie, and  Wadeson  &  Malleson,  for  re- 
spondents. 


{CHARLES  PATON  HENDERSON 
&  CO.,  appellants^  v,  the 
COMPTOIR  d'eSCOMPTE  DB 
PARIS,  respondents. 

Hong-Kong — BiU  of  Lading — Form  of 
— Order  or  Assigns — Endorsement — Title 
to  Ooods — Notice, 

H,  ^  Oo,  at  Ma/nchester  consigned  goods 
for  sale  to  L,  ^  Oo,  at  Hong-Kong  upon 
the  teiins  tlud  the  proceeds  should  he  re- 
mitted  to  H,  Sf  Go,  to  meet  the  acceptances 
of  Jj,  ^  Co,  L,  ^  Oo,  endorsed  the  hill  of 
lading  for  consideration  to  their  hankers^ 
and  on  the  arrival  of  the  goods  they  were 
delivered  to  the  hankers.  The  hill  of  lading 
omitted  the  words  "  or  order  or  assigns^*: — 
Held,  that  the  omission  of  these  words  did 
not  operate  as  notice  of  the  agreement  he' 
tween  H,  8f  Go.  and  L,  §c  Go,,  and  that  the 
hanJcers  hod  a  good  legal  and  eqrdtahle 
title  to  the  goods. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  at  Hong  Kong, 
dismissing  with  costs  a  bill  filed  by  the 
appellants,  by  which  they  prayed  that  it 
might  be  declared  that  certain  sums  of 
money  received  by  the  respondents  in  re- 
pect  of  goods  shipped  by  the  appellants 
from  London  to  Hong  Kong  by  the  ship 
Ariel,  and  consigned  to  Messrs.  Lyall, 
Still  &  Co.  there  for  realisation,  had  been 
received  by  the  respondents  in  trust  for 
the  appellants,  and  that  the  respondents 
might  be  ordered  to  pay  to  the  appellants 
such  sums  of  money  and  interest. 

The    respondents,    by    their    answer, 


claimed  the  said  goods  as  transferees  for 
valuable  consideration,  without  notice, 
under  an  endorsement  of  the  bill  of  lading 
of  the  goods,  and  that  thev  were  entitled 
to  retain  the  proceeds  of  the  sales  of  the 
said  goods,  In  satis&tction  of  a  certain 
promissory  note  given  by  the  firm  of 
Lyall,  Still  &  Co.,  to  secure  the  due  pay- 
ment of  which  the  bill  of  lading  had  been 
so  endorsed,  and  also  under  their  general 
lien  as  bankers  of  the  firm  of  Lysll,  Still 
&Co. 
The  facts  were  as  follows — 
The  appellants  were  merchants,  carry- 
ing on  business  at  Manchester,  and  in 
1866  they  commenced  business  with  Lyall, 
Still  &  Co.,  merchants  at  Hong  Kong,  by 
consigning  goods  to  the  firm  at  Hong 
Kong.  It  was  agreed  that  goods  should 
be  shipped  and  bills  of  lading  forwarded, 
and  that  the  proceeds  of  the  shipments 
should  be  remitted  in  first-class  bank 
bills  to  meet  the  acceptances  of  the  con- 
signees against  shipments. 

In  the  month  of  September,  1866,  in 
pursuance  of  such  agreement  the  appel- 
lants shipped  fifty  bales  of  T  cloths  on 
board  the  ship  Ariel,  on  account  of  the 
firm  of  Lyall,  Still  &  Co.,  under  bills  o' 
lading,  which  were  as  follows — 

"  Shipped  in  good  order  and  condition 
by  C.  P.  Henderson  &  Co.,  of  Manchester, 
in  and  upon  the  good 
ship  called  Ariel,  where- 
of Keay  is  master  for 
this  voyage,  and  now 
lying  in  the  port  of 
London,  and  bound  for 
Hong  Kong,  50  bales 
1^51/000  merchandise,      one 

60  Bales  Merchandise  pattern  parcel  be- 
and  one  pattern  parcel  ing  marked  and 
numbered  as  per  margin,  and  are  to  be 
delivered  in  like  good  order  and  condition 
at  the  aforesaid  port  of  Hong  Kong  (the 
act  of  God,  the  Queen's  enemies,  fire  and 
all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers  and  navigation,  of 
whatever  nature  and  kind  soever,  ex- 
cepted), unto  Messrs.  Lyall,  Still  &  Co., 
of  Hong  Kong.  Freight  for  the  said 
goods  having  been  paid  here,  ship  lost  or 
not  lost,  with  primage  and  average  accus- 
tomed. In  witness  whereof  the  master 
or  purser   of  the  ship  or  vessel  hath 
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afBrmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  one  of  which  bills  being 
accomplished,  the  rest  to  stand  void. 

"  Dated  in  London  this        day  of  Sep- 
tember, 1866." 

The  invoice  was  as  follows — 

"  Invoice  of  50  bales  T  cloths,  shipped 
by  C.  P.  Henderson  &  Co.,  per  Ariel,  firom 
London  to  Hong  Kong,  and  consigned  to 
Messrs.  Lyall,  Still  &  Co.  there,  for  reali- 
sation, the  proceeds  to  be  remitted  to 
Messrs.  Geo.  Lyall  &  C.  P.  Still,  London, 
in  first-class  bank  bills  specially  to  meet 
their  acceptance  of  C.  P.  Henderson  & 
Co. 's draft  (or  any  renewal  thereof)  against 
this  shipment,  and  bought  for  account  and 
risk  of  Messrs.  Geo.  Lyall  &  C.  P.  Still, 
London." 

The  bills  of  lading,  together  with  the 
invoice,  were  received  by  Lyall,  Still  &  Co., 
at  Hong  Kong,  and  on  or  about  the  30th 
November,  1866,  and  before  the  arrival 
of  the  ship  Ariel^  Lyall,  Still  &  Co.,  en- 
dorsed and  delivered  to  the  respondents 
the  said  bills  of  lading.  The  bills  of  lad- 
ing were  endorsed  and  delivered  to  the 
respondents  for  the  purpose  of  obtaining 
the  release  of  certain  silk  documents 
which  had  been  previously  deposited  with 
the  respondents  as  collateral  security  for 
the  payment  at  nwiturity  by  the  firm  of 
Lyall,  Still  &  Co.,  of  two  bills  of  exchange 
for  the  sums  of  ^22,000  and  ^22,500  re- 
pectively. 

The  ship  Ariel  arrived  at  Hong  Kong 
in  January,  1867,  and  the  said  fifty  bales 
were  delivered  to  the  respondents  on  the 
7th  of  January,  1867,  the  respondents 
handed  to  LyaU,  Still  &  Co.,  the  bill  of 
lading,  endorsed  to  the  respondents  as 
aforesaid,  receiving  from  them  a  receipt 
as  foUowB — 

'*  Hong  Kong, 

"  7th  January,  1867. 

"  Beceived  of  the  Comptoir  d'Escompte 
de  Paris   (Hong  Kong  agency)  bill  of 


lading  for 


^51/000,     50 


bales,  merchandise  per  Ariel  (valued  at 
If7fi26),  proceeds  of  which  we  hereby 


engage  to  pay  to  said  bank  as  soon  as 
collected,  on  account  of  our  promissory 
note  for  ^22,500  dated  21st  December, 
1866,  and  interest  ^209/59.  It  is  at  the 
same  time  understood  that  the  goods  in 
question  are  stored  for  account  and  be- 
long to  the  said  bank  until  such  proceeds 
have  been  paid. 

"Lyall,  Still  &  Co." 

In  accordance  with  the  terms  of 
this  receipt,  Lyall,  Still  &  Co.,  sold  the 
said  fifty  bales,  and  remitted  the  proceeds 
of  the  sales  to  the  respondents. 

The  acceptance,  for  the  price  of  the  fifty 
bales  due  to  the  appellants,  was  dis- 
honoured at  maturity. 

The  cause  was  heard  before  the  Acting 
Chief  Justice  of  Hong  Kong,  who  dis- 
missed the  appellant's  bill  with  costs, 
upon  the  ground  that  the  respondents  had 
obtained  a  legal  title  to  the  goods,  by  the 
endorsement  of  the  bill  of  lading  and  by 
the  delivery  of  the  goods. 

From  this  judgment  the  appeal  was 
brought. 

Sir  B.  Baggallay  and  Mr,  Oardiner^  for 
the  appellants. — The  bill  of  lading  was  not 
negotiable  at  law.  The  respondents  held 
it  subject  to  all  the  equities  between  the 
appellants  and  the  firm  of  Lyall,  Still  & 
Co.  The  respondents  had  notice  from 
the  form  of  the  bill  of  lading,  that  the 
firm  of  Lyall,  Still  &  Co.,  had  no  power 
or  authority  to  transfer  the  goods,  or  to 
indorse  the  bill  of  lading.  They  had  by 
the  form  of  the  bill  of  lading  and  by 
their  knowledge  of  the  circumstances  of 
the  firm  of  LyaU,  Still  &  Co.,  when 
they  endorsed  the  bill  of  lading,  notice 
of  the  terms  of  the  contract  under  which 
these  goods  were  consigned  to  the 
firm  of  Lyall,  Still  &  Co.  The  respon- 
dents having  acquired  the  produce  of  the 
sale  of  the  goods,  with  notice,  or  con- 
structive notice,  of  the  terms  of  the  con- 
tract entered  into  between  the  appellant 
and  the  firm  of  Lyall,  Still  &  Co.,  became 
trustees  for  the  appellants,  of  such  produce. 

They  referred  to  Jones  v.  Smith  {!), 
Erniter  v.  Walters  (2),  Wilson  v.  Eart  (3). 

(1)  1  Hare  43. 

(2)  41  Lav  J.  Hep.  (27.S.)  Chanc.  175;  s.  c.  Law 
Rep.  7  Chanc.  75. 

(3)  35  Law  J.  Rep.  (n.s.)  Chanc.  569 ;  8.  c.  Law 
Rep.  1  Chanc  463. 
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Mr,  Jackson  and  Mr.  EveriU^  for  the 
respondents. — The  bill  of  lading  was  en- 
dorsed and  delivered  to  the  respondents  by 
Lyall,  Still  <&  Co.,  for  valuable  considera- 
tion, and  without  notice,  either  actual  or 
constructive,  of  any  equitable  claim  or 
interest.  The  respondents  were  bona  fide 
transferees  and  had  a  right  to  the  goods. 
In  any  event,  the  equitable  title  of  the 
respondents  was  completed  and  perfected 
by  delivery  to  them  of  the  goods  com- 
prised in  the  biU  of  lading.  The  goods 
were  purchased  on  account  of  the  6rm  of 
Lyall,  Still  &  Co.,  and  were  shipped  and 
consigned  to  them  as  purchasers,  and  with 
the  intention  that  the  right  of  property  in 
the  goods  should  vest  in  them.  K  the 
goods  were  consigned  to  them,  and  the 
property  vested  in  them,  subject  to  any 
special  agreement  that  the  proceeds  of 
the  sale  should  be  remitted  for  payment 
of  the  acceptance  given  for  the  price  of 
the  goods,  any  such  agreement  was  a  pri- 
vate agreement  and  was  not  Intended 
to  affect  or  interfere  with  the  absolute 
right  and  power  of  Lyall,  Still  &  Co., 
to  deal  with  and  dispose  of  the  goods  as 
absolute  owners  as  between  themselves 
and  third  parties. 

They  referred  to  Kennedy  v.  Green  (4), 
Le^  Neve  v.  Le  Neve  (5). 

Sib  R.  Collier  delivered  the  judgment 
of  their  Lordships  (6).— The  facts  of  this 
case,  about  which  there  is  no  dispute,  may 
be  very  shortly  stated.  A  firm  in  Man- 
chester, Messrs.  Henderson  &  Co.,  pur- 
chased a  quantity  of  goods,  pledging 
their  own  credit,  on  behalf  of  Messrs. 
Lyall,  Still  &  Co.,  who  were  a  firm  in 
London,  having  a  branch  at  Hong  Kong. 
An  arrangement  was  entered  into  by  the 
parties,  which  is  embodied  in  an  invoice 
of  these  goods,  which  is  as  follows — 
"  Livoice  of  fifty  bales,  T.  cloths,  shipped 
by  C.  P.  Henderson  &  Co.,  per  Ariely 
from  London  to  Hong  Kong,  and  con- 
signed to  Messrs.  Lyall,  Still  &  Co. 
there  for  realization,  the  proceeds  to  be 
remitted  to  Messrs.  George  Lyall  & 
C.  F.  Still,  London,  in  first-class  bank 

(4)  3  Myl.  &  K.  699. 
(6)  White  &  Tudor's  Cas.  281. 
(6)  Sir  J.  W.  CoWile,  Sir  B.  Peacock,  Sir  Mon- 
tague Smith  and  Sir  E.  P.  Collier. 


bills,  specially  to  meet  their  aocepianoe 
of  C.  P.  Henderson  &  Co.'s  dr^  (or 
any  renewal  thereof)  against  the  ship- 
ment, and  bought  for  account  and  risk  of 
Messrs.  George  Lyall  <fe  C.  F.  Still, 
London." 

Now,  that  was  the  arrangement  entered 
into  between  the  parties,  and,,  as  between 
the  parties,  their  Lordships  are  of  opinion 
that    Messrs.    Lyall,     Still    <fe    Co.,   of 
Hong  Kong,  were  under  the  obligation  so 
to  deal  with  the  goods  as  to  realize  pro- 
ceeds fi:om  their  sale,  and  to  transmit 
those  proceeds  to  Lyall,  Still  &  Co.,  in 
liondon,  for  the  purpose  indicated  in  this 
invoice,  namely,   of   meeting    their  ac- 
ceptances to  Messrs.  Henderson.    It  ap- 
pears that  a  bill  of  lading   was  made 
out,  which  is  in  the  usual  form,  with  this 
difference,  that  the  words, "  or  order  or 
assigns,*'  are  omitted.  It  has  been  argued 
that,   notwithstanding    the   omission  of 
these  words,  this  biU  of  lading  was  a 
negotiable  instrument,  and  there  is  some 
authority,  at  nisi  prius^  for  that  proposi- 
tion ;  but,  undoubtedly,  the  general  view 
of  the  mercantile  world  has  been  for  some 
time  that,  in  order  to  make  bills  of  lading 
negotiable,  some  such  words  as  "order 
or  assigns"  ought  to  be  in  them.    For 
the  purposes  of  this  case,  in  the  view 
their  Lordships  take,  it  may  be  assumed 
that  this  bill  of  lading  was  not  a  negoti- 
able instrument. 

The  bill  of  lading  and  the  invoice  were 
received  by  Messrs.  Lyall,  Still  4  Co. 
at  Hong  Kong  on  the  13th  of  November, 
1866,  and  soon  after,  it  does  not  precisely 
appear  when,  this  bill  of  lading  was 
endorsed  to  the  defendants,  who  are 
bankers  at  Hong  Kong.  It  was  endorsed 
for  this  purpose:  it  was  in  order  to  enable 
Messrs.  Lysdl,  Still  &  Co.,  of  Hong  Kong, 
to  obtain  back  from  the  defendants  certain 
silk  documents,  as  they  are  described, 
which  were  deposited  'with  them  to  meet 
two  acceptances,  one  for  ^2,000  and  the 
other  for  ^22,500.  It  appears  that  Lyall, 
Still  &  Co.  met  the  first  biU ;  but  when 
the  second  bill  became  due  they  borrowed 
a  sum  of  money  sufficient  to  pay  it  of  the 
bankers,  the  defendants,  on  giving  their 
promissory  note  dated  31st  of  December, 
1866,  and  from  that  time  this  bill  of  lading 
remained  with  the  bankers  aa  a  securi^ 
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for  their  repayment  of  that  loan  npon 
their  promissory  note.  What  next  oc- 
cnrred,  which  is  material,  is  stated  very 
£urly  in  the  case  of  the  appellants.  They 
state  that  the  ship  Ariely  tlwt  is  the  ship 
carrying  these  goods,  "arrived  at  Hong 
Kong  early  in  Jannary,  1867,  and  the 
said  fif^  bales  were  delivered  to  the 
respondents  on  the  7th  January,  1867 ; 
the  respondents  handed  to  the  said  firm 
of  Lyall,  Still  &  Co.  the  said  bill  of 
ladmg  endorsed  to  the  respondents  as 
aforesaid,  receiving  from  them  a  receipt 
as  follows : — *  Hong  Kong,  7th  January, 
1867.  Received  of  the  Comptoir  d'Es- 
compte  de  Paris  (Hong  Kong  Agency) 
bill  of  lading  for  E.  S.  C.  P.  H.  ^51,100, 
fifty  bales  merchandise  per  Ariel,  valued 
at  ]^7,625,  proceeds  of  which  we  hereby 
engage  to  pay  to  the  said  bank  as  soon  as 
collected  on  account  of  our  promissory 
note  for  $22,600,  dated  2l8t  December  (it 
should  be  31st  December),  1866,  and  in- 
terest ;$F209/59.  It  is  at  the  same  time 
understood  that  the  goods  in  question  are 
stored  for  account  and  belong  to  the  said 
bank  until  such  proceeds  have  been  paid 
Lyall,  Still  &  Co.'  The  case  farther 
s^tes  that  in  accordance  with  the  terms 
of  the  said  receipt,  the  said  firm  of  Lyall, 
Still  &  Go.  sold  the  said  fifty  bales  for 
i86,887-60,  and  remitted  the  proceeds  of 
the  sales  of  the  said  bales  amounting  to 
^,887*50  to  the  respondents,  who  applied 
the  same  in  part  satisfaction  of  the  said 
promissory  note  for  ij(22,500." 

The  view  of  their  Lordships  is  this :  that 
assuming,  as  they  do,  that  the  bill  of 
lading  was  not  a  negotiable  instrument, 
its  endorsement  and  delivery  to  the  bank 
gave  them  only  an  equitable  right  to  the 
goods.  But  in  theirTjordships'  view  the 
transaction,  which  took  place  subse- 
quently, amounted  to  a  delivery  of  these 
goods  to  the  bank  after  the  goods  had 
been  landed  and  delivered  in  pursuance 
of  the  bill  of  lading,  and  when  the  bill 
of  lading  was  functus  officio.  It  appears 
to  their  Lordships  that  Lyall,  Still  &  Co. 
having  received  these  goods  at  Hong 
Kong  did  deliver  the  possession  of  them 
to  the  bank.  It  is  true  that  the  bank  did 
not  take  them  to  their  own  warehouses, 
probably  because  they  had  not  warehouses 
cosTenient  to  hold  them ;  and  the  bank 


did  not  sell  them  themselves,  probably 
because  it  would  not  be  in  the  way  of  their 
business  to  sell  them.  They  employed 
Lyall,  Still  &  Co.  to  sell  them  for  the 
bank ;  but,  in  their  Lordships'  opinion,  in 
so  selling  them  Lyall,  Still  &  Co.  acted 
but  as  brokers  to  the  bank ;  and  possession 
was  in  fact  delivered  to  the  bank  of  the 
goods  by  LyaU,  StiU  &  Co.,  after  Lyall, 
Still  &  Co.  at  Hong  Kong  had  the  goods 
in  their  possession,  and  were  able  so  to 
deliver  them. 

That  being  so,  in  their  Lordships'  opinion, 
the  bank  after  that  delivery  united  in 
themselves  a  legal  and  equitable  title  to 
the  goods.  If  that  be  so,  the  only  ques- 
tion which  remains  is,  whether  they  had 
actual  or  constructive  notice  of  the  trust 
which,  as  between  the  original  parties, 
Henderson  &  Co.,  and  Lyall,  Still  &  Co,, 
in  their  Lordships*  opinion  existed  ? 

It  is  conceded  that  there  was  no  actual 
notice.  The  question  remains  whether 
there  was  constructive  notice,  and  it 
should  be — in  order  to  make  out  the  case 
of  the  plaintiff — constructive  notice  at 
the  time  of  the  endorsement  of  the  bill 
of  lading.  That  constructive  notice  is 
attempted  to  be  inferred  in  this  way,  and 
in  this  way  only :  It  is  said  that  the  bill 
of  lading  was  in  an  unusual  form,  omitting 
the  woi3s,  "or  order  or  assigns,"  that  the 
bank  ought  to  have  taken  notice  of  the 
bill  of  lading  being  in  that  unusual  form, 
that  they  ought  hence  to  have  inferred 
that  it  was  probable  that  some  such 
equitable  arrangement  existed  as  that 
which  is  now  proved,  and  that  they  ought 
to  have  made  enquiries  on  the  subject.  It 
does  not  appear  why  the  words,  "or  order 
or  assigns,"  were  omitted.  There  is  no 
evidence  whatever  that  they  were  omitted 
intentionally  with  a  yiew  in  any  way  to 
carry  into  effect  the  arrangement  between 
the  parties.  It  is  admitted  as  a  fact  that 
Lyall,  Still  &  Co.  at  Hong  Kong,  when 
they,  endorsed  the  bill  of  lading  to  the 
bank,  were  not  aware  of  this  omission. 
And  their  Lordships  think  that  it  may  be 
assumed,  fi^om  the  conduct  of  the  bank  and 
other  circumstances,  that  they  did  not 
notice  it. 

Their  Lordships  are  further  of  opinion 
that  the  omission  of  these  words,  if 
noticed,  was  not  a  circumstance  firom 
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which  the  peonliar  arrangements  subsist- 
ing between  the  appellants  and  Lyull, 
Still  &  Co.  were  necessarily  to  be  in- 
ferred ;  nor  even  one  which  would  neces- 
sarily excite  the  suspicions  of  a  man  of 
business  of  ordinary  prudence,  and  put 
him  on  enquiry  into  the  nature  of  those 
arrangements.  They  cannot  therefore 
impute  to  the  respondents,  either  from 
their  failure,  if  they  did  fail,  to  observe 
the  omission,  or  from  their  failure,  if  they 
did  observe  it,  to  make  further  enquiry 
into  the  title  of  Lyall,  Still  &  Co.,  what 
in  the  decided  cases  is  sometimes  called 
"wilful  blindness,"  and  sometimes  "gross 
negligence."  And  they  are  of  opinion 
that  to  hold  that  the  mere  absence  of 
these  words  from  the  bill  of  lading,  with- 
out more,  was  constructive  notice  to  the 
bank  would  be  carrying  the  doctrine  of 
constructive  notice  further  than  it  has 
ever  been  carried,  certainly  much  further 
than  it  has  been  the  tendency  of  the 
courts  in  recent  cases  to  carry  it. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  decision  of  the  Court  below  was 
right,  and  they  will  humbly  advise  Her 
L^jesty  that  that  decision  be  affirmed, 
and  that  this  appeal  be  dismissed,  with 
costs. 


Solicitors — ^Messrs.  Travers  Smith  &  Co.,  for  appel- 
lants ;  Mossrs.  Lyne  &  Holman,  for  respondents. 


1873. 
June  19 


..{ 


THE  ATTORNEY-GENERAL  OF  HONQ 
KONQ  ((wpellant)  v,  KWOE- 
A-siNG  (respondent). 


Hong  Kong — Extradition — Treaties  of 
Nankin  and  Tientsin — Ordinance  ofELcmg 
Kong,  No,  2,  1850 — Gnmes — Offences — 
Habeas  Corpus  Act,  31  Car,  2.  c.  2.  s,  6. 

By  Ordinance  No,  2, 1850,  of  Hong  Kong 
it  wa^  enacted  "  that  if  any  compladnty  ^c, 
he  made  or  forwarded  to  any  magistrate  or 
court,  desiring  the  arrest  of  any  person 
being  a  Chinese  subject,  and  then  tdthin  the 
said  colony  of  Hong  Kong,  and  alleging 
that  such  person  has  committed,  or  is 
charged  with  having  committed  any  crime 
or  offence  against  the  laws  of  China,  8fc,,  it 


shaU  and  ma/y  he  lawful  for  such  magis- 
trate to  issue  a  summons  or  warrani  for  the 
appeara/nce  or  apprehension  of  such  person:" 
— Held,  that  the  words  ^^  crime  or  offence 
against  the  laws  of  China "  mean  those 
ordinary  crimes  and  offences  which  are 
punishable  by  the  laws  of  aU  naHons,  and 
which  are  not  peculiar  to  the  laws  of  Ohvna, 
and  that  piracy  is  within  the  meaning  of  the 
Ordinance, 

The  respondent,  a  Chinese  coolie,  VHis 
charged  before  a  magistrate  at  Hong  Kong 
with  murder  and  piracy  on  hoard  a  French 
ship,  in  which  he  was  a  passenger,  on  the 
high  seas : — Held,  that  murder  and  piracy 
under  the  above  drctimstances  were  not 
offences  against  the  laws  of  China  within  the 
meaning  of  the  Ordinance, 

By  31  Car,  2.  c.  2.  s,  Q,U  is  provided 
^Hhat  no  pei'son  set  at  large  upon  any 
*  Habeas  Corpus '  shall  be  again  imprisoned 
or  committed  for  the  same  offence  by  any 
person  other  than  by  the  legal  process  of  ihe 
court  having  jurisdiction  of  the  sa/m^:" — 
Held,  that  this  provision  only  applies  when 
the  second  arrest  is  substantially  for  the 
same  cause  as  the  first. 

\. 
This  was    an  appeal  from   two  judg- 
ments of  the  Supreme  Court  at  Hong 
Kong. 

The  appellant  was  the  Attom6y-(}eneral 
for  the  colony  of  Hong  Kong,  and  the  re- 
spondent was  a  cooHe  and  a  native  of 
China. 

The  circumstances  under  which  the 
appeal  arose  were  as  follows — 

In  January,  1871,  the  respondent^  who 
was  then  in  Hong  Kong,  was  arrested  and 
committed  to  prison  on  a  charge  of  mur- 
der on  the  high  seas  of  the  captain  and 
part  of  the  crew  of  a  French  vessel  called 
La  Nouvelle  Penelope, 

An  application  was  then  made  by  the 
Chinese  Government  that  the  respondent 
might  be  handed  over  to  the  Chinese  au- 
thorities, and  the  respondent  was  com- 
mitted to  gaol  by  warrant  reciting  an  ap- 
plication by  the  Chinese  Government,  and 
stating  that  upon  investigation  of  the  case 
it  appeared  to  the  magistrate  that  there 
was  cause  to  believe  that  the  respoud<mt 
was  a  subject  of  China,  and  that  he  bad 
committed  certain  crimes  against  the  lows 
of  China  by  feloniously  seizing  the  said 
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ship  at  sea,  and  by  murdering  the  captain 
and  certain  of  the  crew  ;  and,  fiirther,  that 
he,  after  committing  the  said  crimes,  felo- 
niously seized  a  boat  belonging  to  the  said 
ship,  and  landed  at  a  place  called  Pahka, 
in  Chinese  territory,  and  it  was  thereupon 
adjudged  that  the  respondent  should 
be  committed  to  gaol  for  detention  pend- 
ing the  receipt  of  orders  from  the  Lieu- 
tenant Governor  as  to  his  ftirther  dis- 


"  The  Treaty  of  the  Bogue,"  Article  9, 
provides,  **  K  lawless  natives  of  China, 
having  committed  crimes  or  offences 
against  their  own  government,  shall 
flee  to  Hong  Kong  ...  a  communi- 
cation shall  be  made  to  the  proper 
English  officer,  in  order  that  the  said 
criminals  and  offenders  may  be  seized, 
and,  on  proof  or  admission  of  their  guilt, 
be  delivered  up." 

By  Ordinance  No.  2  of  Hong  Kong, 
A.D.  1850,  for  carrying  out  the  treaties 
between  Great  Britain  and  China,  so  far 
as  relates  to  Chinese  subjects  within  the 
colony  of  Hong  Kong,  after  referring  to 
the  provisions  of  the  previous  treaty,  it 
was  enacted  by  Section  1,  that  if  any 
complaint,  or  information,  or  any  commu- 
nication by  any  oflBcer  of  the  Chinese 
Government  be  made  or  forwarded  to  any 
magistrate  or  Court  (other  than  the 
Supreme  Court),  desiring  the  arrest  of  any 
person  being  a  Chinese  subject,  and  then 
within  the  colony  of  Hong  Kong,  and 
alleging  that  such  person  has  committed 
or  is  charged  with  having  committed  any 
crime  or  offence  against  the  laws  of  China, 
or  if  it  should  appear  in  the  course  of  any 
investigation  before  such  magistrate  or 
Court  that  any  person,  being  a  subject  of 
China,  has  committed  any  such  crime  or 
offence,  it  shall  be  lawful  for  such  magis- 
trate or  Court  to  issue  a  summons  or  war- 
rant for  the  appearance  or  apprehension 
of  such  person,  or  if  such  person  be 
already  in  custody,  it  shall  be  lawful  to 
detain  such  person,  and  to  investigate  the 
alleged  crime  or  offence  m  the  same  man- 
ner as  if  such  person  were  charged  with 
a  crime  or  indictable  offence  within  the 
said  colony. 

By  Section  3, — "  If  at  the  close  of  the 
invesfigation  it  shall  appear  to  the  ma- 
gistrate  or  Court  that  such  person  as 
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aforesaid  is  a  subject  of  China,  and  that 
there  is  probable  cause  for  believing  that 
he  has  committed  such  crime  or  offence, 
it  shall  be  lawful  for  such  magistrate  or 
Court  to  commit  such  person  to  prison, 
and  to  direct  the  gaoler  to  detain  such 
person  in  prison  uniil  the  said  gaoler 
shall  receive  some  order  or  orders  from 
the  Governor  of  Hong  Kong  relative  to 
the  further  detention,  discharge  or  trans- 
mission of  such  person  to  the  nearest 
Chinese  authorities,  or  to  such  other 
Chinese  authorities  as  to  the  said  Go- 
vernor shall  seem  fit ;  and  the  said  magis- 
trate or  Court  shall,  upon  making  such 
committal  as  aforesaid,  transmit  to  the 
said  Governor  of  Hong  Kong  the  minutes 
of  such  investigation,  and  all  documents 
in  his  or  its  possession  connected  with 
the  charge  against  such  person,  in  order 
that  such  person  may  be  dealt  with  ac- 
cording to  the  treaties  aforesaid." 

By  the  Treaty  of  Tientsin  the  former 
treaty  was  abrogated,  and  by  Article  21 
of  the  said  Treaty  of  Tientsin  new  pro- 
visions are  made  with  regard  to  the  • 
extradition  of  criminals  from  the  colony  of 
Hong  Kong  to  the  Chinese  Govern- 
ment. 

Immediately  after  the  commitment  of 
the  respondent,  a  writ  of  habeas  corpus 
was  granted  by  the  Supreme  Court  to 
discharge  him. 

The  return  to  the  writ  was  as  fol- 
lows— 

"Whereas  the  above-mentioned  de- 
fendant was,  on  this  day,  duly  convicted 
before  Charles  May,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said 
colony,  for  that  the  defendant,  <fcc. ;  and 
a  communication  having  been  received  re- 
quiring the  rendition  of  the  defendant  on 
behalf  of  the  Chinese  Government  as  a 
subject  of  China,  who  had  conmiitted  cer- 
tain crimes  and  offences  against  the  laws 
of  China  by  participating  in  the  murder 
of  a  portion  of  the  crew  of  the  French 
ship  Nouvelle  Penelope,  and  it  appear- 
ing to  me,  upon  investigation  of  the  case, 
that  there  is  cause  to  believe  that  the  said 
defendant  is  a  subject  of  China,  and  that 
he  has  committed  the  said  crimes  against 
the  laws  of  China  by  feloniously  seizing 
the  said  ship  at  sea,  and  murdering  the 
captain  and  certain  of  the  crew  of  the 
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said  ship,  on  the  4tli  October  last  past,  at 
sea,  and,  farther,  that  after  the  commis- 
sion of  the  said  crimes  he  did  felonionslj 
seize  a  boat  belonging  to  the  said  ship 
and  land  at  a  place  called  Pahka  in 
Chinese  territory  on  the  11th  of  October 
aforesaid ;  it  was  thereupon  adjudged  that 
the  said  defendant  for  the  said  offence 
should  be  committed  to  jail  for  detention 
^nding  the  receipt  of  orders  from  his 
Excellency  the  Lieutenant-Gtevemor  as 
to  his  further  disposal. 

"  These  are  therefore  to  command  you 
the  said  constable  to  take  the  said  de- 
fendant and  him  safely  convey  to  the 
said  jail,  and  there  deliver  him  to  the 
said  superintendent  or  keeper,  together 
with  this  precept ;  and  I  do  hereby  com- 
mand you  the  said  superintendent  or 
keeper  to  receive  the  said  defendant  into 
your  custody  in  the  said  jail  and  there  to 
imprison  him  as  aforesaid. 

"  Given  under  my  hand  and  seal  at 
Victoria  aforesaid,   the  7th  day  of  Feb- 
ruary,   in    the    year  of  our    Lord   one 
thousand  eight  hundred  and  seventy-one. 
"  (Signed)         C.  May, 

"  Police  Magistrate." 

On  the  18th  of  April,  1871,  the  Supreme 
Court,  upon  a  motion  to  discharge  the  re- 
spondent, directed  that  he  should  be  dis- 
charged. 

The  appellant,  as  Attomey-Gteneral  of 
the  colony,  thereupon  caused  the  respon- 
dent to  be  arrested  on  a  charge  of  piracy 
jure  gentium^  with  the  view  to  his  trial 
on  that  charge  by  the  Supreme  Court. 

The  respondent  was  accordingly  brought 
before  a  magistrate  and  evidence  upon 
the  new  charge  was  taken  de  novo,  and 
the  respondent  was  conmiitted  for  trial. 

The  appellant,  as  Attorney-General  of 
the  colony,  thereupon  filed  an  information 
against  the  respondent  for  piratically 
and  feloniously  seizing  the  Nouvelle 
Penelopcy  her  apparel  and  tackle,  at  sea, 
and  for  assaulting  the  captain  and  certain 
of  the  crew. 

After  this  committal  of  the  respondent 
a  second  writ  of  habeas  corpus  to  dis- 
charge the  prisoner  was  granted  by  the 
Supreme  Court,  and  a  rule  to  discharge 
this  writ  was  subsequently  discharged  by 
the  Supreme  Court  on  the  22nd  May, 
1871,  and  the  respondent  was    set  at 


liberty  on  the  grounds,  among  others, 
that  the  offence  chai^d  in  the  second 
warrant  of  commitment  was  the  same  as 
that  charged  in  the  first  warrant,  and 
that  the  magistrate  had  no  power  to  com- 
mit the  prisoner  a  second  time  for  the 
same  offence. 

From  these  two  judgments  the  present 
appeal  was  brought. 

The  AUomey-Oeneral  (Sir  J.  P.  Gole- 
ridge),     the    Solicitor-Oeneral     (Sir    G, 
Jessel)  and  Mr,  Bowen,  for  the  appellant. 
—The  Ordinance  No.  2  of  1850  was  at 
the  time  of  the  delivery  of  judgment  a 
binding  ordinance,  and  legalised  the  ren- 
dition of  prisoners,  under  the  21st  article 
of  the  Treaty  of  Tientsin.     Murder  is  a 
crime  within  the  extradition  provisions  of 
the  Treaty  of  Tientsin,  and  the  prisoner 
was  properly  surrendered  for  such  crime. 
There  were  besides  circumstances  which 
shewed  that  he  was  also  guilty  of  the 
crime   of   piracy  jure  gentium.    If  the 
crime  were  piracy  ^wre  gentium  and  justi- 
ciable at  Hong  Kong,  it  would  still  be  an 
extradition  crime  within  the  provisions  of 
the  treaty.     The  depositions  shew  that 
the  crime  was  murder,  and  not  justifiable 
homicide  only.    There  was  no  evidence 
that  the  Nouvelle  Penelope  was  a  slave 
ship,    or  that  the  respondent   and   his 
fellow  emigrants   were  under  unlawful 
coercion  or  restraint,  still  less  that  the  cir- 
cumstances were  such  as  to  justify  the 
acts   of  the  respondent  and   his  fellow 
emigrants.     The  proceedings  before  the 
police  magistrate,  and  the  requisition  for 
the  rendition  of  the  prisoner,  were  regular 
and  legal,  and  the  prisoner  ought  to  have 
been    surrendered.      There   must   be  a 
prima  fade  case  to  justify  extradition, 
and  the  offence  must  be  a  crime  speci- 
fied by  the  treaty.     What  was  done  in 
Hong  Kong  would  be  done  in  England 
upon    an     application    to    extradite    a 
IVench  subject.      The  charter  of  Hong 
Kong  gives  the   government  power  to 
enact  laws  for  the  peace  of  the  colony. 
In  1850  it  did  enact  Ordinance  No.  2. 
The  ordinance  was  a  law  and  has  never 
been  repealed.     The  crime  of  murder  and 
piracy  is  an  offence  against  the   law  of 
China.     The  rule  of  law  that  the  law  of  a 
country    follows    tho    subjects    of   that 
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country  wherever  they  go,  though  not  part 
of  the  law  of  England,  is  the  law  of  many 
countries.     But  there  was  also  evidence 
of  stealing.     The  law  was  properly  put 
in  motion.     The  next  question  is  whether 
the  respondent  was  guilty  of  piracy  jure 
gentium.     But  if  he  is  not  guilty  of  piracy 
jure  genUum  he  is  still  the  object  of  ren- 
dition.   The    words   of   the  treaty  are 
general,  there  is  nothing  to  limit  them. 
The  Queen's  law  incorporates  the  law  of 
nations.    Piracy  is  an  oflfence  within  the 
intention  of  the  ordinance.     The  case  In 
re  Teman  (1)  is  said  expressly  to  shew 
that  piracy  means  such  an  oflfence  as  by 
the  municipal  law  is  constituted  piracy. 
The  Act  of  Parliament  under  discussion 
in  that  case  was  passed  for  the  express 
pnrpose  of  giving  eflfect  to  a  particular 
treaty.    The  treaty  between  the  United 
States  and  this  country  and  the  treaty  of 
Tientsin  are  not  in  pari  materia^  the  lan- 
gnage  is  altogether  different.     The  words 
in  the^^ordinance  are  criminal  subjects  of 
China.    The  words  are  very  large.     It  is 
said  that  this  was  a  case  of  £alse  imprison- 
ment,  but  false  imprisonment  will  not 
justify  murder.     The  respondent  might 
have  been  tried  for  the  murder  of  each 
separate  man  and  for  each  theft.     The 
second  arrest  was  not  for  the  same  oflfence. 
The  charge   on   which   the   respondent 
was  arrested  ^the  second  time,  was  dif- 
ferent from  that  on  which  he  was  arrested 
the  first  time.     The  second  arrest  did  not 
fall  within  the  provisions  of  31  Car.  2.  c.  2. 
8.  6.    On  the  depositions  taken  before 
the  magistrate  on  the  second  occasion 
there  was  evidence  to  justify  the  magis- 
trate committing  the  respondent  for  tnal. 
The  respondent  ought  either  to  be  tried 
in  the  Supreme  Court  of  Hong  Kong  for 
the  oflfences  charged    against    him,    or 
given  up  to  the  Chinese  Government  in  " 
pursuance  of  the  provisions  of  the  treaty. 
The  Judge  had  no  right  to  decide  the 
question  of  piracy  upon  motion  for  habeas 
corpus.    Piracy  is  defined  in  WJieaton*s 
International  Law  (2).     The  offenders  at 
the  time  of  the  act  must  be  without  law- 
M   authority.      Crimes    committed   by 
foreigners  on  board  a  foreign  ship  are  not 
justiciable  before  the  tribunals  of  anothw 
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country.  A  subject  of  China  who  com- 
mits an  oflfence  anywhere  is  prima  facie  a 
criminal  subject  of  China.  England  is 
the  only  nation  which  does  not  act  upon 
this  principle.  The  law  of  England  treats 
piracy  as  a  crime.  Piracy  jure  gentium 
is  a  crime  in  every  country. 

Mr,  Fitzjames  Stephen  and  Mr,  Arthur 
Stoney  for  the  respondent. — Both  the 
orders  appealed  agamst  were  valid,  and 
ought  to  be  aflirmed.  Taking  the  second 
branch  of  the  case  first  it  involves  the 
construction  to  be  put  upon  s.  6  of  the 
Habeas  Corpus  Act,  31  Car.  2.  c.  2.  This 
question  is  not  one  of  much  practical  im- 
portance, for  whether  the  respondent  was 
Hberated  rightly  or  wrongfully  his  release 
from  custody  was  not  an  acquittal,  and 
does  not  prevent  him  from  being  brought 
to  trial  at  Hong  Kong  for  the  oflfence 
with  which  he  is  chfu-ged.  The  only 
object  of  the  commitment  was  to  secure 
his  safe  custody  at  the  trial,  and  there  is 
nothing  to  shew  that  this  may  not  be 
securea  by  issuing  abench  warrant  or  some 
analogous  process.  With  regard  to  the 
construction  of  the  section  it  is  clear  that 
the  legislature,  to  prevent  oppression  by 
false  imprisonment,  intended  and  enacted 
that  when  a  person  had  been  conmiitted 
upon  one  set  of  facts,  and  a  habeas  corpus 
had  been  granted,  he  should  not  be 
committed  again  on  the  same  facts.  At 
the  time  of  the  passing  of  the  Habeas 
Corpus  Act  there  was  great  jealousy  of 
the  action  of  the  inferior  Courts.  Ai  to 
the  more  important  question  in  the  case 
relating  to  the  extradition  of  the  respon- 
dent;  the  Chief  Justice  in  the  Court 
below  had  before  him  the  proceedings 
before  the  magistrate  and  also  the  evidence 
which  was  brought  up  by  certiorari.  In 
weighing  this  evidence  and  drawing  the 
conclusion  that  it  did  not  sustain  the 
charge  against  the  respondent,  he  was  in 
a  position  analogous  to  that  of  a  grand 
jury,  and  his  decision  ought  not  to  be 
disturbed  by  this  Coui-t.  There  are 
several  authorities  which  shew  that  in 
extradition  cases  a  Superior  Court  like  the 
Queen's  Bench  will  review  the  finding  of 
the  magistrate  on  the  facts.  In  the  case 
of  In  re  Bennet  Bu/rley  (3)  Chief  Justice 
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Bichards  expresses  his  opinion  that  the 
Superior  Courts  possess  this  power.  In 
AndersmVs  Case  (4)  the  Court  of  Queen's 
Bench  in  Canada  upon  habeas  corpus  con- 
sidered the  evidence  before  the  magistrates 
with  great  minuteness.  The  Supreme 
Court  of  Hong  Kong  under  Ordinance  No. 
4  of  1845,  has  the  powers  of  the  Court  of 
Queen's  Bench,  and  if  it  appears  that  the 
Chief  Justice,  who  must  be  taken  to  be 
more  femiHar  with  the  character  of  the 
evidence  than  a  stranger  to  the  island, 
has  fairly  exercised  his  discretion  there 
are  strong  reasons  for  not  interfering 
with  it.  There  is  no  proof  that  the 
crime  with  which  the  respondent  was 
charged  was  an  offence  against  the  law 
of  China  within  the  extradition  treaties. 
He,  a  native  of  China,  was  charged  with 
the  murder  of  a  French  subject  on  a 
French  ship  on  the  high  seas.  Now  it 
cannot,  in  the  absence  of  the  positive 
evidence  of  experts,  be  presumed  that 
this  is  an  offence  against  the  laws  of 
China.  It  is  only  under  modem  legis- 
lation that  a  British  subject  can  be  tried 
in  England  for  the  murder  of  a  foreigner 
abroad.  (24  &  25  Vict.  c.  100.  s.  9, 
Wharton^s  Conflict  of  LaivSy  c.  11,  p.  949.) 
Some  proof  ought  to  be  given  of  the 
Chinese  law,  otherwise  under  the  general 
words  of  the  ordinance  a  requisition 
might  be  made  for  the  sequestration  of  a 
man  charged  with  some  offence  against 
the  religious  ceremonies  of  China.  K  the 
offence  is  piracy,  jure  gentium  ^  the  case 
of  The  Queen  v.  Ternan  (1)  is  an  autho- 
rity that  the  criminal  should  be  tried  in 
Hong  Kong,  but  not  surrendered.  The  de- 
positions do  not  disclose  a  case  of  piracy, 
jure  gentium^  justiciable  in  Hong  Kong. 
The  evidence  is,  that  Chinese  passengers 
on  board  a  French  ship  overpowered  the 
master  and  crew,  and  made  for  the  nearest 
shore,  where  they  landed.  This  does  not 
establish  a  case  of  piracy,  jure  gentium. 
The  Solicitor 'Q&neral  in  reply. 

Gur,  adv.  milt. 

LoED  Justice  Mellish  delivered  the 
judgment  of  their  Lordships  (5). — This 

(4)  20  Upper  Canada  Queen's  Bench  Rep.  124. 

(5)  SirJ.W.Colvile,SirB.Phillimore,  Sir  Barnes 
Peacock,  Lord  Justice  Mellish,  and  Sir  Montague 
Smith. 


is  an  appeal  by  the  Attorney-General 
of  the  Colony  of  Hong  Kong,  from  a 
judgment  of  the  Supreme  Court  of 
that  colony,  whereby  the  respondent, 
Kwok-a-Sing,  a  Chinese  cooHe,  who  had 
been  brought  before  the  Court  by  a  writ 
of  habeas  corpus,  was  ordered  to  be  re- 
leased from  custody,  and  an  order  made 
thereon,  dated  the  18th  of  April,  1871, 
and  also  from  a  judgment  and  order  of 
the  same  Court,  dated  the  22nd  of  May, 
1871,  whereby  he  was  again  ordered  to 
be  released  from  custody.  The  first  writ 
of  habeas  corpus  was  issued  on  the  7th  of 
February,  1871,  and  was  directed  to  the 
keeper  of  the  gaol  at  Victoria,  Hong  Kong. 
The  return  to  the  writ  was  dated  the 
same  day,  and  set  out  a  wcurant  of  a 
police  magistrate,  which  was  as  follows — 

[His  Lordship  read  the  return  to  the 
writ.] 

This  warrant  was  issued  under  an  or- 
dinance of  the  colony  No.  2,  of  1850. 
By  the  IXth  Article  of  the  Supplemen- 
tary Treaty  of  Nankin,  dated  the  8th  of 
October,  1843,  called  the  Treaty  of  the 
Bogue,  it  was  agreed  that,  if  lawless  na- 
tives of  China,  having  committed  crimes 
or  offences  against  their  own  government, 
shall  flee  to  Hong  Kong,  a  communica- 
tion shall  be  made  to  the  proper  English 
officer  that  the  said  criminals  and  offen- 
ders may  be  seized,  and  in  proof  or  ad- 
mission of  their  guilt  be  delivered  up. 

Ordinance  No.  2,  of  1850,  was  passed 
by  the  Legislative  Council  of  the  colony, 
and  the  material  parts  of  it  were  as  fol- 
lows— 

"Whereas,  by  the  treaties  between 
Great  Britain  and  China,  provision  is 
made  for  the  rendition  for  trial  to  officers 
of  their  own  country  of  such  subjects  of 
China  as  have  committed  crimes  or  offences 
against  their  own  government,  and  after- 
wards taken  refuge  in  Hong  Kong. 

[His  Lordship  read  sections  1  and  3  of 
the  ordinance.] 

By  the  Treaty  of  Tientsin  made  the 
29th  of  June,  1858,  new  provisions  were 
made  with  regard  to  the  extradition  of 
criminals  from  the  colony  of  Hong  Kong 
to  the  Chinese  Government  in  substitution 
of  those  of  the  Treaty  of  the  Bogue, 
which  was  abrogated. 

The  depositions  taken  before  the  ma- 
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gistrate  and  the  doonments  before  him 
haying  reference  to  the  committal  of 
Kwok-a-Sing,  were  afterwards  bronght 
before  the  Supreme  Court  in  obedience 
to  a  writ  of  certiorari.  The  depositions 
contained  the  evidence  of  Wong  Akee 
and  Chan  Assan,  two  Chinese  who  had 
been  passengers,  and  of  Paul  Verret  and 
Joseph  Simon,  two  Frenchmen,  who  had 
been  seamen  on  board  the  French  ship 
Nouvette  Penelope  which  left  Macao  on 
the  Ist  of  October,  1870,  with  310  Chinese 
coolies  on  board,  on  a  voyage  to  Peru. 
All  the  coolies  were  examined  by  the 
Porfeaguese  authorities  at  Macao  before 
they  embarked  to  ascertain  that  they 
went  voluntarily,  but  nevertheless  "Wong 
Akee  said  that  he  was  kidnapped,  which 
he  explained  to  mean  that  he  had  been 
persnaded  by  a  fraud  to  go  to  the  barra- 
coon,  and  that  he  told  the  authorities  he 
was  willing  to  go  to  Peru  contrary  to  the 
tmth,  because,  from  the  threats  of  the 
Chinese  who  brought  him  there,  he  was 
a&aid  that  his  head  would  be  cut  off  if  he 
did  not.  It  was  also  proved  that  about 
100  of  the  other  coolies  said  that  they 
were  kidnapped.  There  was  no  proof  that 
Kwok-a-Sing  had  been  kidnapped  or 
that  be  was  among  those  who  said  they 
had  been  kidnapped.  The  master  of  the 
ship  and  the  charterer  selected  eight  of 
the  cooHes  to  be  headmen  over  the 
others  and  paid  them  three  dollars  a  piece 
a  month  for  acting  as  headmen.  Kwok- 
a-Sing  was  one  of  those  selected.  At 
half-past  four  on  the  afternoon  of  the 
4th  of  October,  when  the  ship  was  prose- 
cuting her  voyage  on  the  high  seas,  about 
twenty  of  the  coolies  collected  near  a  sea- 
man, who  was  keeping  guard  at  a  barrier 
that  was  placed  across  the  deck,  attacked 
him  and  threw  him  overboard.  They 
afterwards  attacked  the  captain,  who  was 
walking  unarmed  on  the  deck,  killed  him, 
and  threw  him  overboard.  They  also 
killed  several  others  of  the  crew  and  ob- 
tained complete  command  of  the  vessel 
and  chang^  her  course  to  the  coast  of 
China.  It  was  positively  sworn  by  Chun 
Assun  that  Kwok-a-Smg  was  one  of 
those  who  attacked  the  captain,  and  the 
other  witnesses  prove  that  he  was  one  of 
the  coolies  who  kept  the  command  of  the 
Teasel  until  the  vessel  arrived  back  on  the 


coast  of  China.  There  was  also  some 
evidence  that  Kwok-a-Sing  and  other 
coolies  took  possession  of  the  captain's 
watch  and  a  quantity  of  dollars  on  board. 
When  the  ship  arrived  on  the  coast  of 
China  Kwok-a-Sing  and  other  coolies  left 
the  vessel  in  a  boat.  The  vessel  itself 
was  run  aground,  and  was  left  to  be 
plundered  by  the  natives.  Among  the 
documents  returned  by  the  magistrate  to 
the  Supreme  Court  was  the  following 
letter  from  the  Colonial  Secretary  to  the 
magistrate — 

"  Received  3rd  of  February. 
"  Colonial  SecreUry's  Office, 

"  3rd  of  February,  1871. 

"  Hong  Kong,  No.  53. 

"  Sir, — I  have  the  honour  to  acquaint 
you,  by  desire  of  his  Excellency  the 
Lieutenant-Governor,  that  an  application 
has  been  received  from  Her  Majesty's 
consul  at  Canton,  claiming  on  behalf  of 
the  Chinese  authorities  the  rendition  of 
the  man  *  Aping,'  who  is  charged  with 
participation  in  the  murder  of  a  portion 
of  the  crew  of  the  French  ship  Ntmvelle 
Penelope, 

"  I  have,  &c., 
"  (Signed)       J.  Grardiner  Austin, 

"  Colonial  Secretary. 

"  C.  May,  Esq., 

"  First  Police  Magistrate." 

Several  objections  were  made  to  the 
validity  of  the  return,  and  were  argued 
before  the  Chief  Justice.  He  delivered 
judgment  on  the  29th  of  March,  1871, 
and  held  several  of  the  objections  to  be 
valid,  and  afterwards  on  the  18th  of  April 
ordered  Kwok-a-Sing  to  be  discharged. 

On  the  26th  of  April,  1871,  the  At- 
tomey- General  caused  Kwok-a-Sing  to 
be  again  arrested  on  a  charge  of  piracy, 
jure  gentium,  with  a  view  to  his  trial  on 
that  charge  before  the  Supreme  Court  of 
Hong  Kong.  The  evidence  of  witnesses 
was  again  taken,  and  Kwok-a-Sing  was 
committed  for  trial.  Another  writ  of 
habeas  corpus  was  issued,  and  return  made 
setting  out  the  magistrate's  warrant  by 
which  he  was  committed  to  take  his 
trial.  On  the  22nd  of  May,  1871,  he 
was  again  ordered  to  be  discharged  upon 
the  ground  that  his  second  arrest  was  a 
violation  of  the  6th  section  of  the  "  Ha- 
beas Corpus  Act." 
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The  first  qnestion  which  their  Lord- 
ships will  consider  is  whether  assnming 
that  there  was  safficientj?rirwa/acie  evi- 
dence against  Kwok-a-Sing  to  prove  that 
he  was  guilty  of  the  murder  of  the  French 
captain,  and  that  he  was  guilty  of  piracy, 
jure  gentium,  in  running  away  with  the 
vessel,  these  acts  constitute  crimes  and 
offences  against  the  law  of  China  within 
the  meaning  of  the  first  section  of  Ordi- 
nance No.  2  of  1850,  or  crimes  and 
offences  against  the  Gt)vemment  of  China 
within  the  preamble  of  the  same  Ordi- 
nance. There  is  no  doubt  that  the  ex- 
treme generality  of  the  words,  "  crimes 
and  offences  against  the  law  of  China," 
makes  their  construction  very  difficult. 
They  cannot  be  intended  to  mean  that 
every  Chinese  subject  who  is  proved  to 
have  done  something  which  the  law  of 
China  makes  a  crime  or  an  offence,  is  to 
be  given  up  to  the  Chinese  Government. 
If  this  were  the  meaning  of  the  words, 
every  Chinese  who  had  done  something 
which  the  law  of  China  treats  as  a  political 
offence,  or  who  had  done  anything  which 
the  law  of  China  treats  as  criminal,  though 
the  law  of  all  European  countries  treats  it 
as  innocent,  might  be  given  up.  Some 
limitation,  therefore,  must  be  put  upon 
the  meaning  of  the  words,  and  their  Lord- 
ships think  that,  in  determining  what 
that  limitation  is  to  be,  they  ought  to 
bear  in  mind  the  position  of  the  colony  of 
Hong  Kong  with  reference  to  Cmna. 
There  was,  when  the  treaty  was  made,  a 
manifest  risk  that  the  colony  of  Hong 
Kong  might  become  the  refuge  of  the 
criminal  classes  of  the  city  of  Canton  and 
other  Chinese  towns,  and  it  was  impos- 
sible that  the  Colonial  Government  could 
punish  Chinese  subjects  for  acts  com- 
mitted within  the  territory  of  China. 
Having  regard  to  this  object  their  Lord- 
ships think  that  the  words  crimes  and 
offences  ought  to  be  confined  to  those  or- 
dinaiy  crimes  and  offences  which  are 
punishable  by  the  laws  of  all  nations,  and 
which  are  not  peculiar  to  the  laws  of 
China.  In  the  treaty  of  Tientsin  the 
persons  to  be  delivered  up  are  described 
generally  as  criminals.  All  ordinary 
crimes — such  as  murder,  robbery,  theft, 
arson — committed  by  a  Chinese  within 
Chinese  territory  or  in  Chinese  ships  on 


the  high  seas  would  be  within  the  mean- 
ing of  the  oi'dinance.  Their  Lordships 
are  also  of  opinion  that  piracy,  at  lea^ 
in  certain  circumstances,  would  be  with- 
in the  meaning  of  the  ordinance.  They 
think  it  may  properly  be  assumed,  with- 
out proof,  that  China  has  laws  to  pnnish 
piracy  on  her  own  coast,  and  if  it  was 
proved  that  a  subject  of  China  who  had 
taken  refu^  in  Hong  Kong  was  a  pirate 
in  this  sense,  that  he  was  a  person  who 
went  from  the  Chinese  coast  to  plunder 
ships  at  sea,  returning  with  his  plunder 
again  to  China,  they  are  of  opinion  that 
such  a  person  might  be  given  up  under 
the  ordinance.  On  a  claim  for  the  ren- 
dition of  such  criminals  as  these,  it  would 
not,  in  their  Lordships*  opinion,  be  ne- 
cessary to  produce  the  evidence  of  ex- 
perts to  prove  what  is  the  law  of  China. 

Their  Lordships  have  now  to  consider 
whether  there  was  evidence  that  Kwok-a- 
Sing  had  been'*guilty  of  crimes  against 
the  laws  of  China  within  the  meaning  of 
the  ordinance.  He  is  accused  of  two 
crimes,  murder  and  piracy.  The  alleged 
murder  was  the  murder  of  a  Frenchman 
on  board  a  French  ship  in  which  Kwok-a- 
Sing  was  a  passenger  on  the  high  seas. 
They  have,  therefore,  to  consider  whether 
murder  by  a  subject  of  China  of  a  person 
who  is  not  a  subject  of  China,  committed 
outside  the  Chinese  territory,  is  a  crime 
against  the  laws  of  China  within  the 
meaning  of  the  ordinance ;  and  they  are 
of  opinion  that  it  is  not.  Their  Lord- 
ships cannot  assume,  without  evidence, 
that  China  has  laws  by  which  a  Chinese 
subject  can  be  punished  for  murdering 
beyond  the  boundary  of  the  Chinese  ter- 
ritory a  person  not  a  subject  of  China, 
Up  to  a  comparatively  late  period  Eng- 
land had  no  such  laws.  Moreover,  sJ- 
though  any  nation  may  make  laws  to 
punish  its  own  subjects  for  offences  com- 
mitted outside  its  own  territory,  stiU,  in 
their  Lordships'  opinion,  the  general 
principle  of  criminal  jurisprudence  is  that 
the  quaUty  of  the  act  done  depends  on 
the  law  of  the  place  where  it  is  done. 
Now,  the  law  as  to  what  constitutes  murder 
differs  in  different  places.  Suppose  that 
a  subject  of  China  kills  an  Englishman 
within  English  territory,  or  on  board  an 
English  ship,  under  circumstances  which 
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according  to  English  law,  might  amount 
to  manslanghter  only,  conld  it  possibly  be 
right  for  the  English  Government  to  sur- 
render such  a  person  to  the  Chinese  Go- 
vernment to  be  tried  according  to  Chinese 
law,  to  which  the  distinctions  between 
murder  and  manslaughter  maj  be  wholly- 
unknown  ?  On  the  whole,  therefore,  on 
these  two  grounds — first,  that  it  cannot 
be  assumed  without  evidence  that  there 
is  any  law  in  China  to  punish  a  Chinese 
subject  for  murder  committed  upon  a 
foreigner  within  a  foreign  territory ;  and, 
secondly,  because  even  if  it  could  be  as- 
sumed that  there  was  such  a  law,  still, 
this  offence  having  been  committed  with- 
in French  territory  ought  to  be  treated 
as  an  offence  against  French  law,  and  not 
as  an  offence  against  Chinese  law,  their 
Lordships  are  of  opinion  that  there  was 
no  evidence  before  the  magistrate  that 
Kwok-a-Sing,  in  murdering  the  French 
captain,  committed  an  offence  against  the 
laws  of  China  according  to  the  true  con- 
struction of  the  ordinance. 

Their  Lordships  have  next  to  consider 
whether  there  was  sufficient  evidence  be- 
fore the  magistrate  that  Kwok-a-Sing  had 
committed  an  act  of  piracy  ^wrc  gentium^ 
and,  if  there  was  such  evidence,  whether 
that  would  make  his  imprisonment,  for 
the  purpose  of  being  delivered  to  the 
Chinese  authorities,  lawful. 

Now,  their  Lordships  are  of  opinion 
that  there  was  before  the  magistrate  suf- 
ficient pnma  facie  evidence  that  Kwok-a- 
Sing  had  committed  an  act  of  piracy  ^wre 
gentium  to  justify  his  committal  for  trial 
for  that  offence  at  Hong-Kong.  They 
Bee  no  reason  to  doubt  that  the  charge  of 
Sir  Charles  Hedges,  Judge  of  the  High 
Court  of  Admiralty,  to  the  Grand  Jury, 
as  reported  in  the  case  of  Nix  v. 
Dawson  (9),  and  which  was  made  in 
the  presence,  and  with  the  approval  of 
Chief  Justice  Holt,  and  several  other 
common  law  Judges,  contains  a  correct 
exposition  of  the  law  as  to  what  constitutes 
piracy  jure  gentium.  He  there  says— 
"  Piracy  is  only  a  sea  term  for  robbery, 
piracy  being  a  robbery  within  the  juris- 
diction of  the  Admiralty.  If  the  mariners 
of  any  ship  shall  violently  dispossess  the 

(9)  13  St  Tri.  654. 


master,  and  afterwards  carry  away  the 
ship  itself  or  any  of  the  goods  with  a 
felonious  intention  in  any  place  where 
the  Lord  Admiral  hath  jurisdiction,  this 
is  robbery  and  piracy."  Of  course  there 
can  be  no  difference  between  mariners 
and  passengers,  and  there  was  unques- 
tionably evidence  that  Kwok-a-Sing  was 
a  parfy  to  violently  dispossessing  the 
master  and  carrying  away  the  ship  itself 
and  the  goods  therein;  and  the  only 
question  can  be  whether  there  was  suffi- 
cient evidence  that  the  act  was  done  with 
a  felonious,  that  is  a  piratical,  intention. 
Li  their  Lordships'  opinion,  there  was 
evidence  of  such  an  intention  on  the  part 
of  Kwok-a-Sing  fit  to  be  left  to  a  jury, 
though  they  wish  to  be  understood  as 
giving  no  opinion  which  way  a  jury  ought 
to  find  on  this  question. 

Next,  it  must  be  considered  what  was 
the  legal  duty  of  the  magistrate  when  he 
had  received  the  evidence;  ought  he  to 
have  signed  a  warrant  enabling  the  Go- 
vernor to  deliver  Kwok-a-Sing  to  the 
Chinese  authorities  to  be  tried  for  both 
murder  and  piracy,  or  ought  he  to  have 
committed  him  to  be  fried  for  the  piracy 
at  Hong  Kong?  In  their  opinion  he 
ought  to  have  committed  him  to  be  tried 
for  the  piracy  at  Hong  Kong.  They  think 
that  the  acts  of  piracy /wre  gentium  with 
which  Kwok-a-Sing  was  charged  may  be 
plainly  distinguished  from  those  acts  of 
piracy  which  they  have  before  stated  to 
be,  in  their  opinion,  within  the  ordinance 
and  the  treaties.  If  Chinese  subjects 
starting  from,  and  returning  to,  Chinese 
territory,  attack  a  ship  of  some  other 
nation,  whether  in  harbour  or  at  sea, 
they,  making  that  territory  as  it  were  the 
base  of  their  operations,  must  be  held  to 
commit  an  offence  against  the  municipal 
law  of  China  and  against  the  Chinese 
Government,  whether  they  commit  an 
act  of  piracy ^We  gentium  or  not;  but  if 
Kwok-a-Sing  committed  an  offence  against 
the  municipal  law  of  any  nation  he  com- 
mitted an  offence  against  the  municipal 
law  of  France,  to  which  he  was  subject  at 
the  time,  and  not  against  the  municipal 
law  of  China,  and  if  he  is  punishable  by 
the  law  of  China,  he  is  only  so  punishable 
because  he  has  committed  an  act  of  piracy 
which,  jure  gentium^  is  justiciable  every- 
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where.  They  are  of  opinion  that  such  an 
offence  is  not  an  offence  against  the  law  of 
China  within  the  meaning  of  the  ordinance. 
On  the  whole,  therefore,  they  are  of 
opinion  that  the  warrant  by  which  the 
magistrate  authorised  the  Qt)vemor,  if  he 
thought  fit,  to  deliver  Kwok-a-Sing  to 
the  Chinese  authorities  to  be  tried  by 
them  for  murder  and  piracy,  was  an  ille- 
gal warrant  and  one  beyond  his  jurisdic- 
tion, and  that,  therefore,  the  first  order 
of  the  Chief  Justice  for  the  release  of 
Kwok-a-Sing  was  right  and  ought  to  be 
affirmed. 

Having  come  to  this  conclusion,  their 
Lordships  need  not  give  any  opinion  upon 
the  validity  of  the  other  grounds  on  which 
the  Chief  Justice  thought  that  Kwok-a- 
Sing  ought,  on  the  first  occasion,  to  be 
discharged.  They  think,  however,  it  is 
right  to  state  that  they  do  not  agree  with 
the  Chief  Justice  that  the  evidence  before 
him  proved  that  La  Nouvelle  Penelope 
was  a  slave-ship,  and  that  Ewok-a-Sing 
and  the  other  coolies  who  acted  with  him 
were  justified  in  killing  the  captain  and 
the  French  sailors,  for  the  purpose  of  ob- 
taining their  liberty.  There  was  evidence 
from  which  it  might  be  inferred  that  some 
of  the  coolies  had,  by  fraud  or  by  threats 
on  the  part  of  other  Chinese,  been  induced 
to  go  to  the  barracoon,  and  embark  on 
board  the  ship  against  their  will.  They 
appear,  however,  all  to  have  professed  to 
the  Portuguese  authorities  at  Macao  that 
they  were  willing  emigrants ;  and  there 
was,  in  their  Loi^ships'  opinion,  no  suffi- 
cient evidence  .upon  the  depositions  that 
either  the  Portuguese  authorities  at 
Macao,  or  the  French  captain  and  crew, 
were  any  parties  to  compelling  any  of  the 
coolies  to  leave  China  against  their  will. 

Their  Lordships  have  next  to  consider 
whether  the  judgment  and  order  of  the 
22nd  of  May,  1871,  whereby  Kwok-a- Sing 
was,  for  the  second  time,  discharged  from 
custody,  was  valid.  He  was  discharged 
solely  upon  the  ground  that  he  had  been 
committed  a  second  time  for  the  same 
offence,  contrary  to  the  6th  section  of 
the  31  Car.  2.  c.  2.  They  cannot  agree 
with  the  construction  which  the  Chief 
Justice  has  put  upon  this  section  of  the 
statute.  The  principal  object  of  the  sec- 
tion seems  to  have  been  to  prevent  persons 


who  had  been  brought  up  on  a  writ  of 
haheas  corpus^  and  mscharged  on  giving 
bail  and  entering  into  their  own  recogni- 
zance from  being  again  arrested  for  the 
same  offence,  and  obliged  to  sue  ont  a 
second  writ  of  habeas  corpus.  This  ap- 
pears frt)m  the  provision  by  which  the 
person  discharged  may  be  again  arrested 
by  the  order  of  the  Court  wherein  he  shall 
be  bound  by  recognizance  to  appear,  or 
other  Court  having  jurisdiction  of  the 
cause.  The  words,  "  other  Court  having 
jurisdiction  of  the  cause,"  were  probably 
added  to  meet  the  caAC  of  an  indictment 
having  been  moved  by  certiorari  from  one 
Court  to  another. 

They  do  not  say,  however,  that  the 
section  may  not  also  apply  to  cases,  where 
a  prisoner  is  discharged  unconditionally 
upon  the  ground  that  the  warrant  on 
which  he  is  detained  shews  no  valid  cause 
for  his  detention.  They  think,  however, 
it  can  only  apply,  when  the  second  arrest 
is  substantially  for  the  same  cause  as  the 
first,  so  that  the  return  to  the  second  writ 
of  habeas  corpus  raises  for  the  opinion  of 
the  Court  the  same  question  with  reference 
to  the  validity  of  the  grounds  of  detention 
as  the  first.  Li  the  present  case  the 
second  warrant  is  a  warrant  by  which 
Kwok-a- Sing  was  committed  to  take  his 
trial  at  Hong  Kong  for  piracy  jure  gentium^ 
and  was,  in  thefir  opinion,  a  valid  warraat. 
They  think  he  ought  not  to  have  been 
discharged  from  his  custody  under  that 
valid  warrant,  because  he  had  been  pre- 
viously discharged  from  an  unlawfdl 
imprisonment. 

Their  Lordships  will  accordingly  hum- 
bly recommend  to  her  Majesty,  that  the 
judgmente  and  orders  of  the  Supreme 
Court  of  Hong  Kong  of  the  29th  of 
March,  1871,  and  the  18th  of  April,  1871, 
should  be  affirmed,  and  that  the  judgment 
and  order  of  the  22nd  of  May,  1871,  should 
be  reversed,  and  that  there  should  be  no 
coste  of  the  appeal. 


Solicitors — The  Queen's  Prootor,  for  the  appellant ; 
Messrs.  Shaen,  Roscoe  &  Massey,  for  the  rcspon- 
dent* 
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THB  CABQO  EX  "  ABOOS.' 


1873. 

MajSO. 

AdmiraUy-— Cargo — Port  ofDischarae — 
FreigM— Master— Auihrnty  of—B%U  of 
Lading, 

A  cargo  of  petroleum  was  shipped  m 
London  for  Havre^  to  he  delivered  to  the 
order  of  the  shippers^  or  their  assigns.  The 
bill  of  ladmg  provided^  "  The  goods  to  be 
taken  out  within  tweniy-four  hours  after 
arrival^  or  pay  101,  10s,  a  day  demur' 
rage,**  On  her  arrivdl  at  Havre  the  ship 
was  not  allowed  to  remain  in  harbour^  on 
account  qf  her  dangerous  cargo,  and  the 
master  took  her  to  Jkonfleur  and  TrouviUe^ 
hui  being  unable  to  remaiin  in  those  ports 
for  (he  same  reason^  he  returned  to  Ha/ore^ 
and  was  allowed  to  remain  in  the  outer 
KarbouTf  where  the  goods  might  Jiave  been 
discharged.  No  biU  of  lading  was  presentedf 
nor  was  any  request  made  to  deliver  the 
goods.  After  waiting  four.,days,  the  master 
carried  the  goods  back  to  London : — ^Held, 
firsif  that  the  freight  to  Havre  had  been 
earned;  secondly,  that  the  master  had 
authorUy  under  the  dreumstances  to  carry 
(he  goods  back  to  London;  and  that  the 
shipowners  were  entiUed  to  homeward  freight 
and  to  eaopenses  at  Hawre,  but  not  to  demW' 
rage  or  expenses  incurred  vn  attempting  to 
enter  (he  ports  ofHonfleur  and  TrduvUle. 

[For  the  report  of  the  abore  case  see 
42  Law  J.  Bep.  (n.s.)  Adm.  49.] 


1878. 
Jiify29. 


THB  GHAUDliBE  GOLD  MINING 
COMPANY    or    BOSTON   (op- 

pellarUs);  v, 

GIOBGB  DESBABATS  AND  OTHESa 

(respondents). 

Lower  Canada — OorporaUon — Eight  to 
acquire  Land — Sale  of  Land — Warranty^-' 
*•  Arri^e-garant " — Eviction  — BestOution 
—Code  OwU,  Arts,  126,  866,  1,507-9, 10. 

By  the  Civil  Code  of  Lower  Canada^  Art, 
866,  corporations  are  declared  to  be  pro- 
hibited  from  acquiring  immoveahle property 
without  the  permission  of  the  Crown,  Art. 
1,507  declares  that  *'  legal  warranty  is  im* 
plied  by  law  in  the  contracts  of  sale  without 
stiputatum:'    Art.  1,509  declares  ''that, 
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although  it  be  stipulated  that  the  seller  ie 
not  obliged  to  any  warramiy,  he  is,  never* 
thelessy  obliged  to  a  warranty  against  hie 
personal  acts,**  Art,  1,510  dedares  that 
*'  When  there  is  a  stiptdaUon  excluding 
warranty^  the  seller^  in  case  of  eviction,  ie 
obliged  to  return  the  price  of  the  thing  sold.** 
The  appeUantSj  a  mining  corporation,  pur* 
chased  la/nd  in  Canada  from  F.,  who  had 
purchased  from  the  respondents,  ^  The  deed 
of  sale  from  the  respondents  to  F.  limited 
the  transfer  to  the  rights  and  ifiterest  of 
the  respondents,  and  guaranteed  F.  ctgainst 
"  all  mortgages,  debts  and  dowers  whatever,*' 
Neither  the  respondents  nor  F,  had  any 
tide  to  the  land,  and  the  appellants  were 
evicted.  In  an  action  by  the  appellants 
against  the  respondents,  as  **  drriere^go^ 
rant,**  under  Art,  126  of  tJie  CivUjOode, — 
Held,  first,  that  the  appellants,  being  a 
corporation,  were  incapable  of  acquiring 
tiUe  to  the  land  and  that  a  legal  war- 
ranty,  under  Art,  1,507,  can  only  apply  to 
a  vaUd  sale,  and  was  therefore  not  vmpUed 
in  the  sale  from  F,  to  the  appellants ;  second' 
ly,  that  the  *^  legal  warraniy  **  was  excluded 
by  the  express  warranty  on  the  sale  by  the 
respondents  to  F, ;  and  thirdly,  thai  the  rioht 
to  the  restHution  of  the  price,  under  Art. 
1,510,  is  independent  of  warranty,  and  can 
only  be  enforced  between  tfhe  immediate 
parties  to  a  sale. 

This  was  aa  appeal  firom  a  judgment  of 
the  Court  of  Queen's  Bench  of  Lower 
Canada. 

The  appellants  were  a  body  corporate, 
under  the  laws  of  the  state  of  Massa- 
chusetts,  carrying  on  the  business  of  a 
mining  company  there,  and  also  in  the 
province  of  Quebec. 

The  respondents  were  the  representa- 
tives of  one  Ceorge  Desbarats,  deceased. 

The  action  was  brought  by  the  appel- 
lants against  the  respondents,  as  repre- 
senting their  arrikre^garant  or  ''remote 
warrantor,"  under  the  126th  article  of  the 
Code  of  IVocedure  for  Lower  Canada — 

•'  Art.  126  of  the  Civil  Code  of  Lower 
Canada  provides  that,  in  case  of  real  war- 
ranty (en  matiere  de  garantieformelle),  the 
purchaser  who  is  disturbed  or  evicted  is 
not  bound  to  call  in  first  his  immediate 
warrantor,  but  he  may  summon  in  war- 
ranty any  more  remote  warrantor  who 
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may  eventually  be  bound  to  intervene  in 
the  suit." 

The  declaration  stated — that  by  a  deed 
of  sale  of  the  24th  of  November,  1863, 
executed  at  the  city  of  Montreal,  by  the 
said  George  Desbarats  of  the  one  part, 
and  James  Foley  of  the  other  part,  the 
said  Greorge  Desbarats,  in  consideration 
of  20,000  dollars,  bargained  and  sold  unto 
the  said  James  Foley,  certain  properties, 
fo  wit,  twenty-five  lots  of  land  in  ihv 
townshii>  of  Watford,  Lower  Cana<l;i, 
described  in  the  said  deed  a^s  assij^ued 
to  the  said  George  Desbarats  by  the 
respective  original  grantees  from  the 
Crown  of  the  said  lots,  to  hold  the  said 
lots  unto  the  said  James  Foley,  his  heirs 
and  assigns,  in  full  and  absolute  property, 
subject  only  to  the  reserves  and  condi- 
tions that  might  be  mentioned  in  the  pa- 
tents that  might  issue  from  the  Crown. 
And  that  afterwards,  by  a  deed  of  sale  of 
the  25th  of  November,  1863,  executed  by 
the  said  James  Foley  and  John  H.  B. 
Lang,  authorised  by  and  acting  for  the 
appellants,  of  the  third  part,  the  said 
James  Foley,  in  consideration  of  200,000 
dollars,  bargained  and  sold  the  said  lots 
of  land  to  the  appellants,  their  suc- 
cessors and  assigns  for  ever,  and  the 
said  James  Foley  entered  into  a  cove- 
nant with  the  appellants  for  title  to  the 
said  lands  and  for  quiet  posssssion  there- 
of. The  declaration  then  alleged  that  the 
appellants  purchased  the  said  lands  as  a 
mining  property;  and  that  the  said 
George  Desbarats  and  the  said  James 
Foley  respectively  sold  the  same  as 
mineral  property,  and  that  the  appel- 
lants entered  upon  and  took  posses- 
sion of  the  said  lands,  and  expended 
money  in  improvements  and  mining  ope- 
rations to  develope  the  resources  thereof ; 
that  the  said  lands  were  Crown  lands  up 
to  about  the  5th  of  March,  1867,  and  that 
neither  the  said  George  Desbarats  nor  the 
said  James  Foley  ever  got  the  title  or  pa- 
tents thereto ;  and  on  or  about  the  said 
5th  of  March,  1867,  the  said  lands  were 
granted  by  letters  patent  to  Thomas 
McGreevy,  his  heirs  and  assigns,  and  that 
McGreevy  took  possession  thereof,  and 
evicted  the  appellants,  and  obliged  them 
to  give  up  ike  said  lands  to  the  said 
Thomas    McGreevy.       The    declaration 


alleged — That  the  said  George  Desbarats 
died  on  the  12th  of  November,  1864,  and 
that  the  respondents  were  the  universal 
legatees  of  the  said  George  Desbarats, 
and  represented  his  succession. 

To  this  declaration  the  respondents 
filed  a  demurrer,  urging  in  support  thereof, 
amongst  other  grounds,  the  following — 

**  That  it  did  not  appear  by  the  allega- 
tions in  the  plaintiffs'  declaration  that 
they  had  any  right  to  acquire  lands  or 
I'pal  estale  in  the  province  of  Quebec,  bnt. 
on  the  contrary,  at  all  and  every  period 
mentioned  in  the  plaintiffs'  declaration,  the 
said  plaintiffs,  as  a  body  corporate,  had  no 
right  to  acquire  any  real  estate  within  the 
province  of  Quebec,  and  could  not,  there- 
fore, claim  any  damages  by  reason  of  the 
sale  from  James  Foley  to  them,  which 
sale,  by  their  declaration,  was  shewn  to 
be  null  and  void." 

The  appellants  joined  in  demurrer. 

The  demurrer  was  argued  on  the  31st 
of  May.  The  Court  gave  judgment  as 
follows — 

"The  Court,  considering  that  it  ap- 
pears  by  the  declaration  in  this  cause  that 
the  plaintiffs  are  a  foreign  corporation 
and  body  politic  and  corporate,  incorpo- 
rated by  the  laws  of  the  state  of  Massa- 
chusetts, of  the  United  States  of  America. 
Considering  that,  by  the  laws  of  the  pro- 
vince of  Quebec,  corporations  are  under  a 
disabiHty  to  acquire  lands  without  the 
permission  of  the  Crown  or  authority  of 
the  legislature.  Considering  that  the 
plaintiffs  do  not  shew  by  their  declaration 
any  right  or  title  to  hold  the  lands  de- 
scribed in  the  said  declaration.  Consi- 
dering, therefore,  that  the  plaintiffs  are 
not  well  founded  in  the  bringmg  an  action 
of  damages  against  the  defendants  as  re- 
presenting their  alleged  arriere-garanty  the 
late  George  Desbamts,  for  having  been 
dispossessed  of  the  said  lands  puronased, 
as  set  forth  in  the  said  declaration,  doth 
maintain  the  defense  au  foiids  en  droit  of 
the  defendants,  and  doth  dismiss  the  plain- 
tiffs' action  with  costs." 

From  this  judgment  the  appellants  ap- 
pealed to  the  Court  of  Queen's  Bench. 

The  appeal  was  heard,  and  the  judg- 
ment of  the  Court  below  was  ajQ&rmed. 

From  this  judgment  the  present  appeal 
was  brought. 
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Mr,  Eddia  and  Mr.  Oibhs^  for  the  ap- 
pellants.— The  right  of  action  does  not 
depend  upon  the  right  of  the  appellants 
to  acquire  immoveable  property.      The 
appellants  are  not  within  the  words  or 
the  polioy  of  the  Edict    of  1743,  and 
the  Edict  of  1743,  if  capable  of  being 
interpreted  so  as  to  include  the  appellants, 
hag  been  abrogated  in  regard  to  them  by 
Bubsequent  legislation.     The   appellants 
are  not   affected  by  the  disabilities  de- 
clared   by    the    Civil    Code    of   Lower 
Canada,  Art.  366.    It  was   not   neces- 
sary for  the  appellants  to  allege  in  their 
declaration  capacity  to  acquire  immoveable 
property  in  JJower  Canada;  such  capa- 
city, if  requisite,  was  matter  of  evidence. 
The  prohibitions  in  respect  of  the  right 
of  corporations  to  acquire  and  hold  Ismd 
do  not  apply  to  trading  corporations,  but 
even  if  ijie  prohibition  does  apply  to  cor- 
porate bodies  holding  land,  it  does  not 
apply  to  the  mere  right  of  acquired  land 
which  is  all  that  is  necessary  for  the  pur- 
pose of  maintaining  this  action.    The  or- 
dinaiy  legal  warranty  for  quiet  possession 
iraa  not  excluded  by  the  express  war- 
ranty contained  in  the  conveyance  from 
the  respondents  to  Folev.    They  referred 
to  the   Civil    Code  of   Lower  Canada, 
sections  1507, 1508,  FoiMw,  Oantract  de 
VefUe,  pt.    2.   c.   1.   s.  42,    The  Quebec 
Semimry  v.  The  Queibeo  Exchange  (1), 
De  Srwieres  v.  Bdchardson  (2),  FreUgh  v. 
Seynumr  (3),  The  Butch  West  India  Oonu 
poMf  V.  Van  Moses  (4),  Newhy  v.    Van 
Oppen  (5),  Kierzhorshi  v.  The  Grand  Trunk 
iaihoay  Company  (6),  Story's  Oor^ict  of 
Laws,  s.  565,  TouUier,  vol.  16,  s.  344. 

Mr,  Benjamin  and  Mr,  WesUdke,  for  the 
respondents. — It  appears,  on  the  face  of 
the  declaration,  that  the  appellants  are 
a  corporation.  They  are  therefore  under  a 
disability  to  acquire  lands  in  the  pro- 
vince of  Quebec,  without  the  sanction  of 
the  Crown.  No  such  sanction  has  been 
obtamed.  The  appellants  are  a  foreign 
corporation  not  deriving  any  corporate 
capacity  icom  the  law  of  the  province  of 


(1)  3  L.  Can.  Bep.  76. 


(2)  Stewart's  L.  Can.  Bep.  218. 
(3T  5  L.  Can.  Bep.  492. 
(4)  1  Stpa.  611. 

(6)  41  Law  J.  Bep.  (n.s.)  Q.B.  148 ;  s.  c 
B^.  7  Q.B.  293. 
.(6)4L.OMi.B6p.86. 
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Quebec.  They  are,  therefore,  under  a  dis- 
ability to  act  and  contract  in  a  corporate 
capacity  in  that  province.  The  warranty 
given  by  Desbarats,  on  the  sale  of  the 
lands  by  him  to  Foley,  was  expressly 
limited  against  "  mortgages,  debts  and 
dowers "  only.  The  cause  of  action 
alleged  in  the  declaration  was  no  breach 
of  such  warranty.  The  legal  warranty 
was  excluded  by  the  express  warranty. 
The  appellants  were  evicted  from  the 
lands  by  the  Crown's  grantee,  but  it 
does  not  appear  that  such  eviction  was 
by  reason  of  any  right  that  existed 
at  the  time  of  the  sale  by  Desbarats. 
Even  if  the  warranty  given  by  Desbarats 
on  the  sale  by  him  to  Foley  had  been  as 
extensive  as  is  contended  by  the  ap- 
pellants, Foley  never  conveyed  or  as- 
signed to  the  appellants  any  right  to  the 
benefit  of  such  warranty,  nor  did  he  give 
to  the  appellants,  on  the  sale  to  them, 
any  warranty  or  covenant  upon  which 
they  have,  or  ever  had,  any  right  of  ac- 
tion against  him  by  reason  of  the  dispos- 
session on  the  part  of  McGreevy.  They 
referred  to  Ohambers  v.  Damdso^i  (7), 
Pothier,  TraitS  de  Penonnes^  Tit.  7.  art.  1, 
Oode  GvM,AxiB,  352, 355,  358,  366,  1019, 
1510, 1889, 1891. 

Sir  Montaoub  Smith  delivered  the 
judgment  of  their  Lordships  (8). 

This  is  an  appeal  from  a  judgment  of 
the  Court  of  Queen's  Bench  for  Lower 
Canada,  affirming  a  judgment  of  the 
Superior  Court  of  the  province,  which 
dismissed  the  appellants'  action. 

The  action  was  brought  by  the  ap- 
pellants as  vendees  of  mining  property  in 
Lower  Canada,  on  an  alleged  warranty  of 
title,  not  against  Foley,  their  immediate 
vendor,  but  against  the  respondents  as  the 
representatives  of  Foley's  vendor,  George 
Desbarats,  who  was,  as  they  allege,  liable 
as  arrikre-garcmt  (remote  warrantor),  by 
virtue  of  Article  126  of  the  Code  of  Civil 
Procedure. 

The  case  was  decided  upon  a  demurrer 
to  the  declaration,  and  consequently  upon 
the  facts  disclosed  in  it. 

(7)  4  Moore  B.C.  N.S.  168 ;  ».  c.  36  Law  J. 
Rep.  (H.8.)  P.O.  17. 

(8)  Snr  J.  Colyile,  Sir  Bames  Peacock,  Sir 
Xontagae  Smith,  and  Sur  B.  P.  Collier. 
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The  appellants  are  there  described  as 
<<  The  Chaudiere  Gtold  Mining  Company, 
of  Boston,  in  the  State  of  Massachusetts, 
one  of  the  United  States  of  America,  a 
bodj  politic  and  corporate,  duly  incor- 
porated under  the  laws  of  the  said  State 
of  Massachusetts,  for  the  purpose  of  and 
now  actually  carrying  on  tiie  business  of 
a  mining  company  there,  and  at  the  town- 
ship of  Watford,  in  the  couniy  of  Dor- 
chester, and  elsewhere,  in  the  province  of 
Quebec." 

The  declaration  sets  out  a  deed  of  sale 
of  the  24th  of  November,  1863,  whereby, 
&r  the  price  of  20,000  dollars,  Desbarats 
sold  to  Foley  some  lots  of  land  which  are 
stated  to  have  been  assigned  to  him  by 
seyeral  persoiv^  described  as  **  original 
grantees  of  the  Crown ; '  •  but  the  deed  at 
ihe  same  time  discloses  that  patents  from 
the  Crown  had  not  then  been  obtained. 
The  declaration  then  sets  out  a  deed  of 
sale,  of  the  25th  of  November,  1863,  from 
Foley  to  the  appellants,  whereby,  for  the 
price  of  200,000  dollars,  Foley  sold  to  the 
appellants  the  same  lots  of  land,  but  by 
a  description  which  not  only  does  not 
state  that  the  patents  had  not  been  issued, 
but  from  which  it  might  be  implied  that 
they  had  been  granted.    . 

Desbarat's  deed  of  sale  contains  an  ex- 
press warranty  of  a  limited  kind.  Foley's 
deed  has  a  warran^  in  different  terms. 
It  is  proposed  to  rerer  more  particularly 
to  these  warranties  hereafter. 

The  declaration. then  alleges  that  the 
lands  were  Crown  lands,  wmch  had  not 
been  granted  to  any  person  at  the  date 
of  the  deeds,  and  that  neither  Desbarats 
nor  Foley  had  ever  got  "  the  titles  or 
patents  to  the  lands,"  and  avers  that  the 
lots  were  afterwards  granted  by  letters 
patent  of  the  Queen  to  McQreevy,  by 
whom  the  appellants  were  evicted. 

It  was  contended  onbehaJf  of  the  respon- 
dents, that,  by  the  law  of  Lower  Canada, 
corporations  could  not  acquire  land  or  an 
interest  in  it  without  the  license  of  the 
Crown,  and,  as  a  consequence,  were  not 
competent  to  maintain  an  action  on  a  real 
warranty  against  a  remote  warrantor.  It 
was  furttier  contended  that  if  this  were 
not  so,  Desbarats  had  given  an  express 
warranty,  which  excluded  the  implied 
general  warranty  against  eviction,  and 


that  this  limited  obligation  gave  no  title 
to  Foley,  or  to  the  appellants  as  his  ven- 
dees, to  maintain  this  action. 

For  the  appellants  it  was  answered  that 
the  disabling  law  did  not  apply  to  trading 
corporations,  whether  foreign  or  domestic; 
and,  further,  that  if  it  did  embrace  them, 
such  corporations  were  not  incapacitated 
from  acquiring,  but  only  frt>m  holding 
lands,  and  that  in  either  view  their  action 
was  i9aintainable;  and  it  was  denied  on 
their  part  that  the  ordinary  legal  war- 
ranty against  eviction  arising  upon  con- 
tracts of  sale  was  excluded  by  the  terms 
of  Desbarat's  deed. 

In  the  view  their  Lordships  take  of  this 
case,  it  will  not  be  necessary  for  them  to 
determine  the  status  and  rights  of  foreign 
corporations  in  Lower  Canada,  or  to  what 
extent,  if  at  all,  they  differ  from  corpora- 
tions established  in  the  colony. 

The  law  of  the  provinoe  deab  liberally 
with  foreigners.  By  the  Civil  Code, 
Article  25,  aliens  have  the  right  to  acquire 
and  transmit  moveable  and  immovoible 
property  in  the  same  manner  as  British- 
bom  or  naturalised  subjects ;  and  by  ihe 
Code  of  Civil  Prooeaure,  Article  14, 
foreign  corporations  may  appear  in  all 
judioal  proceedings  in  the  colony. 

Whatever  may  be  the  effect  of  these 
articles,  it  is  sidficient  to  say  that  the 
appellants  cannot  be  in  a  higher  or  better 
position  than  a  colonial  corporation  would 
be ;  and  their  Lordships,  therefore,  with- 
out further  reference  to  the  above  dis- 
tinction, will  proceed  to  consider  the 
principal  question  discussed  by  the  Judges 
in  the  Courts  below,  viz.,  the  capacity  of 
mining  or  trading  corporations  to  acquire 
lands  in  the  colony. 

By  the  old  law  of  France  and  her  oolong, 
before  the  edicts  of  Louis  XV.,  issued  m 
1748  in  the  colony,  and  in  1749  in  France, 
corporations  might  acquire  lands,  but 
could  not  hold  them  without  license  from 
the  Crown,  if  required  to  give  them  up. 
But  these  edicts  which  appear  to  be 
substantially  to  the  same  OTOct,  incapa- 
citated corporate  bodies  from  acquinng 
as  well  as  holding  lands. 

This  distinction  is  very  clearly  stated 
by  Pothier,  Traite  dss  Personnes^  Tit  7, 
Art.  1. 
He  says—''  Dte  avant  Ffidit  do  1749, 
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lee  oommxmantte  n'^ient  pas  k  la  v^rit^ 
incapables  d'acqa&rur  des  heritages  ;  mais 
si  eUes  ponvoient  les  aoqa^rir,  elles  n'£- 
toient  pas  en  droit  de  les  retenir  toujoars. 
EUes  pouToient  Stre  obligees  de  vtuder 
lenrs  mains  de  ces  heritages,  soit  par  les 
seigneurs,  de  qui  les  heritages  acquis  par 
eDes  relevoient ;  soit  par  le  Procureur  du 
Boi,  k  moins  qu'elles  n'eussent  obtenu  du 
Boi  des  lettres  des  amo^tissements,  qui 
les  rendissent  capables  de  poss6der  et 
retenir  ces  heritages,  en  indemnisant  les 
seigneurs." 

He  then  explains  that  the  right  of  the 
King  to  oblige  Corporations  ^'  k  yuider 
lenrs  mains  de  ces  heritages  "  was  founded 
on  reasons  of  public  policy,  and  that  of 
the  seigneurs  on  their  title  to  receive  pro- 
fits  upon  mutation  of  the  lands  on  death 
and  otherwise.  Pothier  further  says — 
'*  L'fidit  de  1749  a  rendu  les  commu- 
naut^  abeolument  incapables  d'acqu6rir 
aucuns  hMiages,  comme  fonds  de  terre, 

LcMB  choses  qu'il  est  d6fendu 

par  cette  loi  d'acqu^rir,  ne  peuvent  dtre 
aoquises  i  quelque  titre  que  ce  soit,  soit  k 
titre  gratuit,  soit  k  titre  de  commerce." 

The  prohibitory  force  which  the  learned 
author  ascribes  to  the  Edict  seems  to  be 
aniply  justified  by  the  terms  of  it. 

u  was  not  denied  by  the  counsel  for 
the  appellants  that  Pothier  had  properly 
declared  the  effect  of  the  Edict  upon  the 
corporations  with  which  it  dealt;  but 
€liey  contended  that  these  were  reHgious 
and  eleemosynary  bodies  only,  and  that 
modem  trading  corporations  were  not 
within  its  scope.  There  can  be  little 
doubt  that  the  main  object  of  the  Edicts 
yna  to  discourage  the  excessiye  endow- 
ment of  rehgious  houses,  but  the  Edict 
of  1743  has  words  large  enough  to  in- 
clude secular  bodies  also.  Article  1,  after 
enumerating  particular  corporations,  has 
the  general  description,  "  autres  corps  et 
communaut^s  eccl6siastiques  on  laiques." 
And  the  prohibition  to  acquire  lands  con- 
tained in  clause  10  is  directed  against 
•<  autres  gens  de  mortmain  "  as  well  as 
religious  bodies. 

It  was  ar^ed  that  trading  corporations 
could  not  be  deemed  *'  gens  de  mort- 
main," because  their  lands  were  not  with- 
drawn from  commerce,  and  were  alienable. 
Bat  the  witiidrawal  of  lands  from  com* 


merce  was  only  one,  and  not  the  main, 
reason  of  ike  law  of  mortmain  which 
was  founded,  as  plainly  appears  from 
Pothier,  not  only  on  considerations  of 
public  policy,  but  on  the  loss  to  the  Lords 
of  their  seignorial  rights. 

Their  Lordships,  however,  cannot  con- 
mder  it  to  be  their  duty,  at  this  day,  to 
construe  the  language  of  the  Edict  as 
alone  containing  the  law  of  Canada  on 
the  subject  of  mortmain,  because  a  leffis- 
lative  declaration  of  that  law  is,  in  their 
opinion,  contained  in  the  code  which  is 
free  from  ambiguity. 

Tit.  XE.  of  the  First  Book  of  the  Code 
which  treats  of  "  Corporations,"  in  terms 
includes  every  kind. 

Art.  864  states :  ''Corporations  are  sub- 
ject to  particular  disabilities,  which  either 
restrain  or  prevent  them  fix>m  exercising 
certain  rights,  powers,  privileges  and 
functions,  which  natural  persons  may 
enjoy  and  exercise  ;  these  disabilities  arise 
either  from  their  corporate  character  or 
they  are  imposed  by  law." 

The  disabilities  arising  from  the  law 
are  stated  in  Art.  866,  as  follows — 

*'l.  Those  which  are  imposed  on  each 
corporation  by  its  title,  or  by  any  law 
applicable  to  the  class  to  which  such  cor- 
poration belongs. 

''2.  Those  comprised  in  the  general 
laws  of  the  country  respecting  mortmains 
and  bodies  corporate,  prohibiting  them 
from  acquiring  immoveable  property,  or 
property  so  reputed,  without  the  permis- 
sion of  the  Crown,  except  for  certain 
purposes  only,  and  to  a  fixed  amount  and 
value. 

The  article  refers,  not  to  the  Edict,  but 
**  to  the  general  laws  of  the  country  re- 
specting mortmain ;"  and  their  Lordships 
think  that  it  declares  the  disabihties 
which  attach  by  the  general  law  of  mort- 
main to  all  corporations  without  distinc- 
tion. 

It  may  be  here  observed  that  this  view 
of  the  code  is  affirmed  by  the  majority  of 
the  Judges  in  the  Court  of  Queen's  Bench 
in  the  present  case,  and  is  not  denied  by 
the  two  dissenting  Judges.  Mr.  Justice 
Badgley  refers  to  the  code  in  his  judg- 
ment as  follows — 

"  Whatever  doubts  might  have  existed 
heretofore  as  to  tiie  prohibitive  i^plica- 
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tion  of  the  old  law  with  reference  to 
merely  trading  corporations,  they  have 
disappeared  since  the  promnlgation  of  the 
code,  which  has  declared  those  old  law 
prohibitions  to  be  and  to  have  been  our 
provincial  law.  The  terms  of  the  Code 
Article  are  too  plain  for  a  doubtfnl  con- 
stniction,  and  in  their  generaliiy  embrace 
all  corporations  (secular,  lay  or  trading), 
and  subject  them  all  to  the  same  disqn^- 
fications  to  acquire  real  properly,  without 
the  royal  or  legislative  permission  first 
had  and  obtained." 

These  observations  on  the  declaratory 
force  of  the  code  are  entitled  to  great 
weight,  from  the  fact  that  Mr.  J^tice 
Badgley  was  one  of  the  Judges  who,  in  a 
case  relied  on  hj  the  appellants  (KierZ' 
Jcaw$ki  y.  The  Urand  Junction  BaUway 
Company  (6)),  expressed  an  opinion  that 
trading  corporations  were  not  "  gens  de 
mortmain."  In  that  case,  however,  ihe 
railway  company  had  legislative  powers 
to  purchase  lands,  and  the  question  arose 
incidentally  in  an  action  for  seignorial 
dues.  Whatever  may  be  the  worth  of 
the  opinions  expressed  in  that  case,  the 
higher  authority  of  the  code  must  now 
prevail. 

Their  Lordships,  for  these  reasons,  think 
the  Court  of  Queen's  Bench  was  right  in 
holding  that  the  appellants  were  incapable, 
without  the  license  of  the  Crown,  which 
it  is  not  averred  they  possess,  to  acquire 
any  title  to  the  lands  sold  to  them  by 
Foley.  But  bdTore  considering  the  effect 
of  this  disability  on  their  right  to  main- 
tain the  present  action,  it  will  be  conve- 
nient to  advert  to  the  nature  and  extent 
of  the  warranty  upon  the  sale  by  Desbarats 
to  Foley,  of  which  the  appellants  are  seek- 
inff  to  avail  themselves. 

Dy  the  law  of  France  prevailing  in  the 
colony  a  warranty  against  eviction  is  im- 
plied in  contracts  of  sale,  but  it  is  per- 
mitted to  derogate  from  it  by  contract. 
Pothier  says  — "  Le  droit  commun  des 
contrats  de  vente  qui  oblige  le  vendeur 
envers  Tacheteur  k  la  garantie  de  la  chose 
vendue,  ne  concemant  qu'un  int^ret  par- 
ticulier  des  acheteurs,  il  est  permis  aux 
parties  de  d^roger  k  ce  droit  par  conven- 
tions particulieres."  ("  Traite  du  Con- 
irai  de  Ventey''  Part  11.,  chap.  1.,  sect.  2, 
Art.  7.) 


The  author  then  griyes  instances  of  con- 
ventions having  this  effect ;  one  of  tii^n 
being — "Celle  par  laqueUe  le  vendeur 
stipule  qu*il  ne  sera  garant  que  de  ses 
feits." 

The  Code  of  Lower  Canada,  in  ^ect, 
embodies  this  law. 

Article  1506  declares  l^at  the  warranty 
to  which  the  seller  is  obliged  in  favour 
of  the  buyer,  is  either  legal  or  conven- 
tional. 

Legal  warranty  is  defined  in  Artide 
1508,  and  includes  warranty  against  evic- 
tion by  reason  of  any  right  existing  at 
the  time  of  sale. 

Articles  1507, 1509  and  1510,  deokre 
the  manner  in  which  this  warranty  may 
be  excluded  or  diminished,  as  follows-^ 

Art.  1507.  "  Legal  warranty  is  implied 
by  law  in  the  contracts  of  sale  wimout 
stipulation.  Nevertheless,  parties  may, 
by  special  agreement,  add  to  the  obliga- 
tions of  legal  warranty,  or  diminish  its 
effect,  or  exclude  it  alt^fether." 

Art  1509.  ''  Although  it  be  stipulated 
that  the  seller  is  not  obliged  to  kclj  war- 
ranty, he  is,  nevertheless,  obliged  to  a 
warranty  against  his  personal  acts.  Any 
agreement  to  the  contrary  is  nulL" 

Art.  1510.  "  In  like  manner  when  there 
is  a  stipulation  excluding  warranty,  the 
seller  in  case  of  eviction  is  obliged  to  re- 
turn the  price  of  the  thing  sold,  unless 
the  buyer  knew  at  the  time  of  the  sale 
the  danger  of  eviction,  or  had  bought  at 
his  own  risk." 

By  the  deed  of  sale  Desbarats  expressly 
bound  himself  and  his  heirs  to  warrant 
and  guarantee  Foley  against  all  mort- 
gages, debts  and  dowers  whatever.  There 
is  no  other  express  warranty.  The  terms  of 
transfer  are  limited  to  the  rights  and  in- 
terests Desbarats  had  or  could  demand  in 
the  subject  matter  of  the  sale. 

It  is  evident  that  the  eviction  by  the 
Crown  is  not  a  breach  of  the  express  war- 
ranty ^ven  by  Desbarats.  His  liability 
for  this  eviction  must,  therefore,  be 
founded,  if  it  exists  at  all,  on  legal  war- 
ranty. 

It  was  insisted  on  the  part  of  the  re- 
spondents that  the  legal  warranty  was 
excluded  by  the  conventional  warranty, 
upon  the  ordinary  rule  of  construction, 
expressum  facU  cessare  tacUuni, 
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It  is  true  that  the  conyentional  war- 
ranty of  Desbarats  does  not  contain  the 
word  "  only,"  or  other  equivalent  expres- 
sion ;  bnt  it  seems  to  be  a  reasonable,  if 
not  a  necessary,  implication  from  the  in- 
sertion of  a  limited  conyentional  warranty, 
that  it  was  the  intention  of  the  parties  to 
exclude  the  larger  legal  one,  and  this 
implication  is  strengthened  by  the  peca- 
liar  form  of  the  conveyance,  and  by  the 
fli?closuif  in  the  deed  of  the  fact  that 
(>aU»uts  hud  not  tlioii  been  granted  by  tli(* 
Crown:  a  disclosure  wliich  wa.<  not  made 
in  thcconvoyauce  by  Foley  on  his  sale  to 
the  appellants,  for  a  price  which  was  an 
enormous  increase  on  that  he  had  paid  to 
Desbarats. 

There  appears,  then,  to  their  Lordships 
to  be  strong  ground  for  holding  that  the 
Wal  warranty  was  excluded  on  Desbarats' 
flsle ;  and  that  no  action  could  have  been 
mamtained   by  Foley  against  Desbarats 
npon  an  eviction  by  the  Crown ;  and  if 
this  is  so,  none  can  be  maintainable  against 
him  by  the  appellants  for  such  eviction, 
even  if  they  had  been  under  no  disability ; 
because,  in  suing  Desbarats  as  a  remote 
warrantor,   they  can    have    no    greater 
remedy  against  him  than  their  immediate 
warrantor,  Foley,  to  whose  rights  they 
are  in  effect  subrogated  by  the  operation  of 
Article  126  of  the  Code  of  Civil  Procedure. 
It  is  not,  however,  necessary  to  rest  tho 
decision  on  this  ground,  because,  assum- 
ing the  legal  warranty  not  to  have  been 
excluded  on  the  sale  by  Desbarats  to 
Foley,  their  Lordships  think  that  the  legal 
disability  to  purchase  lands  under  which 
the  appellants  are  placed  prevented  them 
from  acquiring  the  right  to  resort  to  it. 
Such  a  right  can  only  spring  from  a  valid 
sale,  and   the  sale  from  Foley  to  them 
being  invalid,  by  reason  of  their  incapacity 
to  purchase,  the  consequential  right  to 
sue  Desbarats  on  a  legal  warranty  could 
never  arise.     Whatever  may  be  the  case, 
as  between  Foley  and  the  appellants,  it  is 
evident  that  Desbarats,  who  was  not  a 
party  to  that  sale,  is  not  estopped  from 
asserting  its  invalidity. 

The  Chief  Justice  of  the  Court  of 
Queen's  Bench  was  of  opinion  that,  al- 
though the  appellants  might  be  under  a 
legal  disability  to  purclmse,  the  action 
was  maintainable  against  Desbarats  for 


the  price  as  upon  a  failure  of  considera- 
tion. But  this  opinion  appears  to  have 
been  given  upon  the  erroneous  assump- 
tion that  Desbarats  had  received  the  price 
paid  on  the  sale  by  Foley,  viz.,  200,000 
dollars,  from  the  appellants. 

The  right  to  restitution  of  the  price  is 
independent  of  warranty,  and  can  be  en- 
forced,  as  it  appears  to  their  Lordships, 
only  between  the  immediate  parties  to  a 
sale. 

Art.  V)i(>  of  tho  ()(Kle  declares  this 
right — •'  In  like  manner,  when  there  is  a 
stipulation  excluding  warranty,  the  seller 
in  the  case  of  evictiou  is  obliged  to  return 
the  price  of  the  thing  sold,  unless  the 
buyer  knew  at  the  time  of  the  sale  the 
danger  of  eviction,  or  had  bought  at  his 
own  risk." 

By  the  terms  of  this  article  it  is  only 
when  warranty  is  excluded  that  this  obli- 
gation to  return  the  purchase-money  as 
between  the  immediate  parties  to  the  sale 
arises ;  and  it  cannot,  therefore,  be  within 
Article  126,  which  is  confined  to  the 
case  of  warranties. 

Their  Lordships  in  deciding  this  appeal 
are  dealing  only  with  the  action  brought 
under  this  article  against  Desbarats,  and 
not  with  the  rights  (if  any)  which  the 
appellants  may  have  against  their  imme- 
diate vendor  Foley,  either  on  his  express 
engagements  or  for  restitution  of  the  price 
paid  to  him. 

One  other  point  remains  to  be  noticed, 
viz.,  the  contention  on  the  part  of  the 
appellants  that  although  it  is  not  averred 
in  the  declaration  that  the  license  of  the 
Crown  had  been  obtained,  the  grant 
ought,  upon  demurrer,  to  be  assumed 
until  the  contrary  was  shewn  by  plea. 
Their  Lordships  cannot  agree  in  this  view. 
On  the  face  of  the  declaration  the  appel- 
lants were  incorporated  by  the  law  of  a 
foreign  state,  and  were,  according  to  what 
has  been  already  decided,  under  a  legal 
disability  by  the  general  law  to  acquire 
lands  in  Canada.  Assuming  that  this 
disability  might  have  been  removed  by  a 
Hcense  from  the  Crown,  it  appears  to 
their  Lordships  that  it  was  for  the  appel- 
lants to  shew  it,  since  this  license  was 
essential  to  confer  on  them  the  le^  ca- 
pacity to  purchase  and  to  maintam  the 
action.    The  grant  also,  if  obtained,  would 
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be  a  &ct  peculiarly  within  their  own 
knowledge,  and  onght^  according  to  a  rea- 
sonable irvle  of  pleading,  to  nave  been 
averred  by  them. 

This  pleading  point,  it  may  be  obserred, 
is  entirely  beside  the  substance  of  the 
case ;  for  there  can  be  no  doubt  that,  if  a 
license  had  been  really  granted,  the  ap- 
pellants would  have  applied  and  been 
allowed  to  amend  their  declaration  and 
aver  its  existence. 

In  the  result,  their  Lordships  will 
humbly  advise  her  Majesty  to  affirm  the 
judgment  of  the  Court  of  Queen's  Bench, 
and  to  dismiss  this  appeal  with  costs. 

Solicitors — Messrs.  Wilde,  Berger  &  Moore,  for 
appellants ;  Messrs.  Ashorst  &  Morris,  for  re- 
spondents. 


1873. 
Feb.  18. 


GAITDET     AND     OTHKES    (appel- 
lants) V,  BROWN  AND  OTHBBS 
(respondents). 
THE  CARGO  EX  "  ARGOS." 
"  THE  HBWS0N8." 

Admiralty — County  Court  Jurisdiction — 
Charter-pwrty  —  Freight  —  Demurrage — 
JEa^efises^Statute  32  ^  83  Vict.  c.  61. 


The  County  Courts  ha/ve  jurisdiction 
under  the  "  County  Courts  Ad/iniraiUy  Ju- 
risdiction  Amendment  Act,  1869,**  in  rem 
in  suits  for  freight,  demurrage  a/nd  etepenses 
and  far  breach  of  chaHer^partyy  provided 
the  amount  claimed  does  not  exceed  300L 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Bep.  (n.s.)  Adm.  p.  1.] 


Tredpath   and  others  (appeU 
1872.    J      lamis)  v.  allbn  and  others 
Deo.  17.  I      (respondents). 

L  "  THE  HIBERNIAN.** 

Lower  Canada — Admiralty — Collision^ 
Oomptdsory  Pilotage — Canadian  StattUes — 
27  ^  28  Vict.  cc.  13  ^  bS—Penalty. 

When  a  statute  inflicts  a  penalty  for  not 
doing  an  act,  the  penalty  implies  that  there 
is  a  legal  compulsion  to  do  the  act,  and  this 
principle  is  not  affected  by  the  fact  tliat  the 
penalty  has  a  particular  destination. 


The  2T  Sf  2%   Vict.  c.   13   (Oamdian 
Statute)  by  section  14  provides  that  "  no 
owner  or  master  of  any  ship  shall  be  oiMtoer- 
ahle  to  any  person  whatever,  for  any  loss  or 
damage  occasioned  by  (hefauU  or  incapacity 
of  any  qualified  pilot,  acting  in  charge  of 
such  ship,  wUhin  any  place  where  the  em- 
ployment  of  such  pHot  is  compulsory  by 
law.*'     The  27^  28  Vict.  c.  68  (Canadian 
Statute),  by  section  10,  provides  that  **  the 
master  or  person  in  charge  of  each  vessel, 
over  126  tons,  leaving  iAa  port  of  Mont- 
real  for    a   port   out  of  this  Province, 
shaU   take  on    board  a  branch  pilot,  for 
OAid    above    the    harbour    of    Quebec,  to 
conduct    such    vessel,    under    a   penalty 
equal  in  amount  to  (he  pilotage  of  suck 
vessel" :^Re[d,  1st,  that    these   statutes 
are  of  binding  authority  in  every  case  to 
which  they  are  applicable,  as  todt  m  ibe 
VicC'Admiralty  Court  of  Canada,  as  in  (he 
High  Court  of  Admiralty,  and  on  appeal. 
2ndly,  That  the  two  st(Uutes  are  to  be  read 
and  construed  together,  as  being  in  pari 
materia,  and  that  the  owner  of  a  ship,  na^ 
gating  Canadian  waters,  under  the  direction 
of  a  pilot,  in  compliance  with  the  provisions 
of  the  above  statutes,  is  exonerated  from 
liability  for  damage  caused  in  consequence 
of  the  orders  of  the  pilot. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Bep.  (N.s.)  Adm.  p.  8.] 


1873. 
Feb.  4. 


r  ANDERSON  AND  OTHERS  (oppel- 
<        lants)  V.  THE  OWNERS  OF  THE 

L     "SAN  ROMAN ' *  (respondents) . 

Ship  and  Shipping --^CharteT'pa/rty'-^ 
Delay^^Bish  of  Capture, 

In  an  action  by  the  consignees  of  cargo 
for  damage  to  cargo  by  delay  caused  by 
an  apprehension  by  the  master  of  perils 
arising  by  reason  of  war, — ^Held,  that  an 
apprehension  of  capture,  founded  on  oir- 
cumMances  calculated  to  affect  the  mind  of 
a  master  of  ordinary  courage,  judgment  and 
experience,  wUl  justify  delay. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  Adm.  46.] 
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Ajdjobaltt — Authority  of  master  as  to  dangerous 
cargo  which  cannot  be  landed  at  port  of  dis- 
charge. Right  to  freight  and  demurrage.  The 
Cargo  ex  '*  Argot''  tAdm.  49),  73 

— —  Compulsory  pilotage.  Canadian  statutes. 
Penalty.  Redfoih  v.  AUm,  •*  The  Hibernian'' 
(Adm.8),80 

"  Jurisdiction  under  the  County  Courts  Ad- 

miralty Jurisdiction  Amendment  Act,  1869,  in 
rem  in  suits  for  freight,  demurrage  and  ex- 
penses and  for  breach  of  charter-party,  where 
tlie  amount  claimed  does  not  exceed  300/. 
Gaudet  t.  Brown,  The  Cargo  ex  "Argos;^ 
*'  The  Hetpsone"  (Adm.  1),  80 

BAifZsas,    See  Feme  Covert. 

ScLX  OF  Ladinq — tide  to  goods  by  endorsement  and 
delivery  of:  notice  of  trust  bv  the  form  of  the  bill 
of  ladwg] — ^H.  &  Co.  at  Manchester  consigned 
goods  for  sale  to  L.  &  Co.  at  Hong  Kong  upon  the 
terms  that  the  proceeds  should  be  remitted  to  H. 
&  Co.  to  meet  the  acceptances  of  L.  &;  Co.  L.  & 
Co.  endorsed  the  bill  of  lading  for  consideration  to 
their  bankers,  and  on  the  arrival  of  the  goods 
they  were  delivered  to  the  bankers.  The  bill 
of  lading  omitted  the  words  "or  order  or  as- 
signs " :  -—  Heldf  that  the  omission  of  these 
words  did  not  operate  as  notice  of  the  agree- 
ment between  H.  &  Co.  and  L.  &  Co.,  and 
that  the  bankers  had  a  good  legal  and  equitable 
title  to  the  goods.  Henderson  ^  Co,  v.  The 
Compioir  J/Escon^te  de  Paris,  60 

Cakadiah  Courts— potwr  to  constitute:  indict' 
ment :  evidence :  deposition  of  prisoner]— By 
statutes    of    Quebec    (31   Vict  c.  32  and    32 

Kbw  Series,  42.— Pbiv.  Coun. 


Vict  c.  29)  commissioners  were  appointed 
to  investigate  the  origin  of  any  fbres  in  the 
cities  of  Quebec  and  Montreal,  with  power  to 
compel  attendance  of  witnesses  and  to  examine 
them  on  oath : — Held,  that  the  constitution  of 
such  Courts  was  within  the  power  of  the  Pro- 
vincial Legislature.  Regina  v.  Coote,  45 
The  respondent  was  indicteid  for  arson ;  and  at  the 
trial  the  deposition  of  the  respondent  taken  on 
oath  upon  an  inquiry  into  the  cause  of  the  fire, 
was  admitted  as  evidence  in  support  of  the 
indictment: — //r'rf,  that  the  evidence  was  ad- 
missible.   Ibid. 

Chabteb-pabtt— Risk  of  capture  justifying  de- 
lay]— Anderson  v.  Owners  of  The  San  Roman 
(Adm.  46),  80 


China — Jurisdiction  of  Bristish  Courts  in. 
Jurisdiction. 


Sec 


CoRFOBATioM — right  to  acquire  land:  sale  of  land: 
warranty :  arrUre-aarant :  eviction :  restitution] 
— By  the  Civil  Code  of  Lower  Canada,  Art.  866, 
corporations  are  declared  to  be  prohibited  from 
acquiring  immoveable  property  without  the 
permission  of  the  Crown.  Art.  1,507  declares 
that  "legal  warranty  is  implied  by  law  in  the 
contracts  of  sale  without  stipulation."  Art. 
1,509  declares  "  that,  although  it  be  stipulated 
that  the  seller  is  not  obb'ged  to  any  warranty,  ho 
is,  nevertheless,  obliged  to  a  warranty  against 
his  personal  acts.'*  Art.  1,510  declares  that 
"When  there  is  a  stipulation  excluding 
warranty,  the  seller,  in  case  of  eviction,  is 
obliged  to  return  the  price  of  the  thing  sold." 
The  appellants,  a  mining  corporation,  pur- 
chased land  in  Canada  from  F.,  who  had  pur- 
chased from  the  respondents.  The  deed  of  sale 
from  the  respondents  to  F.  limited  the  trans- 
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fer  to  the  rights  and  interest  of  the  respondents, 
and  guaranteed  F.  "  against  all  mortgages,  debts 
and  dowers  whatever."  Neither  the  respondents 
nor  F.  had  any  title  to  the  land,  and  the  appel- 
lants were  evicted.  In  an  action  by  the  ap- 
pellants against  the  respondents,  as  arrihe- 
garantf  under  Art.  126  of  the  Civil  Code,— 
Held,  first,  that  the  appellants,  bemg  a  corpora- 
tion, were  incapable  of  acquirinff  title  to  the 
land  and  that  a  legal  warranty,  under  Art.  l,507i 
can  only  apply  to  a  valid  sale,  and  was  there- 
fore not  implied  in  the  sale  from  F.  to  the 
appellants  ;  secondly,  that  the  "  legal  warrantv" 
was  excluded  by  the  express  warranty  on  the 
sale  by  the  respondents  to  F. ;  and  thirdly, 
that  the  right  to  the  restitution  of  the  price, 
under  Art.  1,610,  is  independent  of  warranty, 
and  can  only  be  enforced  between  the  immediate 
parties  to  a  sale.  Chaudikre  Gold  Mining  Co,  of 
JBosion  V.  Desbarats,  73 

County  Coxtbt — Jurisdiction  ol    See  Admiralty. 

Dbed  of  Gift — donation  inter  vivos:  construe- 
tion :  "  hh^Uier :  resolutive  condition :  civil  code] 
— By  a  donation  inter  vivos  certain  land  in  Lower 
Canada  was  conveyed  by  the  donor  to  his  son. 
The  deed  of  gift,  after  reserving  the  usu&uct  to 
the  donor  for  life,  and  afterwards  to  the  son 
for  life,  and  after  his  death  to  his  children  bom 
in  wedlock,  contained  the  following  provision : 
*' Et  &  dtfaut  d'enfans  n^  en  l^time  manage 
du  dit  Maitre  Joseph  Boy,  la  ^  propri^t^  de- 
meurera  et  appartiendra  auz  autres  h^tiers 
du  dit  donateur  qui  en  louiiont  et  disposeront 
conform^ment  k  ce  quil  en  aura  dispose  et 
ordonn^  par  son  testament  et  ordonnance  de 
demiire  volont&  " ; — Held^  first,  that  under  the 
Civil  Code  of  Lower  Canada  the  word  "  h^ritier  " 
has  a  signification  wider  and  different  from  its 
meaning  under  the  old  French  law ;  secondly, 
that  the  words  "autres  hitlers"  did  not 
designate  the  legal  heirs  of  the  donor  at  the  date 
of  the  deed  of  gift,  but  the  persons  who  the 
donor  should  by  will  constitute  his  heirs; 
thirdly,  that  the  clause  gave  the  property  to 
the  son  of  the  donor,  with  a  substitution  in 
favour  of  his  children ;  but  that,  in  default  of 
such  children,  it  created  no  further  estate,  and 
that  such  a  provision  was  a  valid  resolutive 
condition  within  the  provisions  of  the  Civil 
Code  of  Lower  Canada.    Herse  v.  Dufaux^  1 

Etidbmcb— deposition  of  prisoner.  See  Canadian 
Courts. 

'ExTUhnYnov— treaties  of  Nankin  and  Tientsin : 
ordinance  of  llong  Kong :  crimes  and  offences : 
Habeas  Corpus  Act]— J&y  Ordinance  No.  2, 1860, 
of  Hong  Kong  it  was  enacted  '*  that  if  any 
complaint,  &c.,  be  made  or  forwarded  to  any 
magistrate  or  court,  desiring  the  arrest  of  any 
person  being  a  Chinese  subject,  and  then  within 
the  said  colony  of  Hong  Kong,  and  alleging  that 
Buch  person  has  committed,  or  is  charged  with 
baring  committed  any  crime  or  offence  against 


the  laws  of  China,  &c,  it  shall  and  may  be  law- 
fid  for  such  magistrate  to  issue  a  smnmons  or 
warrant  for  the  appearance  or  apprehension  of 
such  person : " — Held^  that  the  words  "  crimes  and 
offences  against  the  laws  of  China"  mean  those 
ordinary  crimes  and  offences  which  are  pmush- 
able  by  the  laws  of  all  nations,  and  wluch  are 
not  peculiar  to  the  laws  of  China,  and  that 
piracy  is  within  the  meaning  of  the  Ordinance. 
The  Attorney-General  cf  Hong  Kong  v.  Kwok-a- 
Sing,  64 

/The  respondent,  a  Chinese  coolie,  was  charged 
before  a  magistrate  at  Hong  Kong  with  mtiider 
and  piracy  on  board  a  French  ^hip,  in  which  he 
was  a  passenger,  on  the  high  seas: — Held^  that 
murder  and  piracy  under  the  above  circumstances 
were  not  offences  against  the  laws  of  China 
within  the  meaning  of  the  Ordinance.     Ibid. 

By  31  Car.  2.  c.  2.  s.  6,  it  is  provided  "  that  no 
person  set  at  large  upon  any  '  Habeas  Corpus ' 
shall  be  again  imprisoned  or  committed  for  the 
same  offence  by  any  person  other  than  the  legal 
process  of  the  Court  having  jurisdiction  of  the 
same:" — Held^  that  this  provision  only  appUes 
when  a  second  arrest  is  substantially  for  the 
same  cause  as  the  first.    Ibid. 

Feme  covert — liabUitv  of  separate  estate  vj>on 
contracts  tnade  by  her] — A  feme  covert  having 
property  settled  to  her  separate  use  for  life, 
witn  remainder  as  she  should,  notwithstanding 
coverture,  by  deed  or  will  appoint,  with  remain- 
der to  her  executors  or  administrators,  opened 
two  accounts  with  her  bankers,  a  private  and 
an  administration  account,  and  directed  the 
bankers,  by  the  joint  letter  of  herself  and  her 
husband,  to  consider  any  overdraft  on  her  private 
account  secured  by  the  administration  account 
The  administration  account  was  subject  to  the 
trusts  of  the  settlement.  At  her  death  the  pri- 
vate account  was  overdrawn : — Heldt  that  she 
had  contracted  so  as  to  bind  her  separate  estate^ 
and  that  the  bankers  had  a  lien  on  the  ad- 
ministration account  in  respect  of  the  overdrawn 
private  account.  London  Chartered  Bank  of 
Australia  v.  Lempriere^  49 

Fences — waste  lunds :  lease  for  pastoral  purposes] 
— "  The  Fencing  Act,  1865  "  (South  Australian 
Statutes,  1865,  No.  6),  does  not  apply  to  waste 
lands  in  the  colony  demised  by  the  Crown  for 
pastoral  purposes.    Brown  v.  McLachlan^  18 

Habeas  Cobpus — Second  arrest.    See  Extradition. 

Husband  and  Wife.    See  Feme  Covert. 

Jurisdiction — of  British  courts  in  China:  treaty  of 
Tientsin  :  privileged  communication]  —  By  the 
treaty  of  Tientsin,  Article  XV.,  it  is  provided  that 
"  all  questions  in  regard  to  rights,  whether  of  pro- 
perty or  persons,  arising  between  British  sub- 
ject shall  be  subject  to  the  jurisdiction  of  the 
British  authorities."  The  appellant*  a  Britiidi 
sulgecti  on  behalf  of  the  Chinese  Government, 
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engaged  the  respondent,  a  British  subject,  as  a 
Professor  at  a  Chinese  College.  In  consequence 
of  representations  made  by  Uie  appellant  to  the 
Chinese  Goyemment  the  respondent  was  dis- 
missed. In  an  action  by  the  respondent  against 
the  appellant  for  false  representation,  —  Held, 
first,  uat  the  wrong  complained  of  not  being 
an  act  (^  the  Chinese  Goyemment,  the  action 
was  pro^ly  brought  in  the  British  Court  at 
Shanghai ;  secondly,  that  communications  made 
by  the  appellant  to  the  Chinese  Goyemment 
were  priyileged  and  so  far  justified,  as  to  rebut 
the  inference  of  malice  arising  from  defamatory 
statements.    Hart  y.  Gumpach,  2d 

LamL-'-bishop's  chaw:  publication:  privileged 
communication']  —  The  charge  of  a  bishop  to 
his  dei^  in  convocation  contained  defama- 
tory matter  in  Respect  of  a  layman  in  the 
diocese  who  had  publicly  attacked  the  con- 
duct of  the  bishop,  and  the  chaige  by  authority 
of  the  bishop  was  afterwards  published  in  a 
local  newspaper: — Held^  that  both  the  charge 
and  the  publication  were  priyileged  communica- 
tions, if  made  honafide^  and  for  the  purpose  of 
vindicating  the  conduct  of  the  bishop.  Laughton 
V.  The  BUhop  of  8odor  and  Man,  1 1 

Lanc—of  Bankers.    See  Feme  Covert. 


LowBB  Canada — Civil  code  of. 
Deed  of  Gift 


See  Corporation. 


Mauritius.    See  Will. 

Pbtvilboed  Comuunication.    See  Jurisdiction. 

EBSOLunvB  Condition.    See  Deed  of  Gift 


Shipping.      See   Admiralty. 
Charter-party. 

Wabbantt.    See  Corporation. 


Bill   of    Lading. 


Will — MauriHus:  m^antsnatureUreeonnus:  mar* 
riage  of  parents]  —  Testator  having  *'  enfants 
naturals  reconnus  made  his  will,  and  bequeathed 
one  moiety  of  the  estate  of  which  he  should 
die  possessed  to  these  children.  Testator  sub- 
sequently married  the  mother  of  the  children 
and  diej,  not  having  revoked  the  will : — Held, 
that  the  will  must  be  construed  by  the  circum- 
stances of  testator  at  the  date  of  the  will,  and 
that  the  legacy  given  to  the  children  was  a 
moiety  of  the  whole  succession  and  not  of  the 
"  quotit6  disponible."  Lagesse  v.  AUard,  37 

Words— "Heritier,"  1 
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[IN  THE  COMMISSARY  COURT  OF 
CANTERBURY.] 

(Held  in  the  Library^  Lambeth  Palace.) 

1873.    1 
May  26.   >lee  v.  bidsdale  and  others  (1). 
June  10.  J 

Monition — Form  of — Interest  to  sustain 
Suit — Mode  of  objecting  to  Petitioner's 
Interest, 

A  momiion  issued  out  of  the  Court  at  the 
petition  of  A,y  described  therein  as  of  No,  2, 
Broad  Sanctuary^  in  the  City  of  West- 
minster^ which,  after  reciting  that  it  had 
been  alleged  by  the  promoter  that  there  were 
affixed  to  the  walls  of  St,  Peter's  Churchy 
Folkestone^  in  the  diocese  of  Canterbury, 
certainrepresentations  of  stations  of  the  Cross 
and  Passion  of  our  Lord,  such  as  are  used  in 
Roman  Catholic  chapels,  but  not  in  churches 
of  the  Church  of  England ;  that  such  stations 
had  been  introduced  into  the  church  since  its 
consecration  and  without  the  authority  of  a 
fa4yuUy,  and  that  their  use  and  exhibition 
was  contrary  to  the  law  of  the  Church, 
mofdshed  the  incumbent  of  the  parish  and 
the  churchwardens  to  remove  such  stations 
wiihout  delay,  or  to  appear  and  shew  cause 
in  the  Court  why  an  order  should  not  issue 
for  their  removal : — Held,  that  it  was  not 
necessary  to  the  validity  of  the  monition  that 
it  should  shew  on  the  face  of  it  the  interest, 
official  or  private,  of  A,,  in  the  matter  com,- 
plained  of.  And,  further,  that  as  the 
object  of  the  monition  was  to  enforce  obe- 
dience to  the  law,  and  everyone  has  an 
interest  in  preserving  pvhlic  order  and  is 
entitled  to  institute  proceedings  for  that 
purpose,  the  monition,  therefore,  on  the  face 

(1)  Before  Dr.  Tristram,  Commisfiary  General 
of  tbe  diocese  of  Canteibozy. 
Nkw  Skbies,  42.— Eccles. 


of  it,  assuming  the  doctrine  of  interest  to  be 
applicable  to  the  case,  shewed  thai  A,  had 
an  interest  to  sustain  it. 

To  sustain  a  civil  suit  a  plaintiff  should 
shew  an  interest ;  but  the  correct  mode  of 
raising  an  objection  to  his  interest  is  either 
by  the  party  cited  appearing  under  pro^ 
test,  or  praying  the  Court  to  order  the 
plaintiff  to  propovmd  his  interest,  or  by 
raising  it  on  the  admission  of  the  lihel,  or 
by  or  on  the  subsequent  pleadings. 

In  this  case  a  monition  had  issued  from 
this  Court,  on  the  petition  of  Mr.  J.  B. 
Lee,  against  the  incumbent  and  church- 
wai^ens  of  St.  Peter's  Church,  Folke- 
stone, monishing  them  to  remove  certain 
stations  of  the  Cross  of  our  Lord, 
which  had  been  affixed  to  the  walls  of  the 
•church  without  a  fiwjulty,  or  to  appear 
and  shew  cause  why  an  order  for  tiieir 
removal  should  not  issue. 

The  case  was  argued  on  May  26  by 

Br.  Stephens,  and  Mr.  Walter  Phillu 
more,  for  the  churchwardens,  who  prayed 
that  they  might  be  dismissed  from  the 
suit  with  costs,  on  the  ground  that  on  the 
monition  Mr.  Lee  did  not  shew  that  he 
had  any  interest  of  a  public  or  of  a 
private  character  in  the  matter. 

The  arguments  and  cases  cited  suffi- 
ciently appear  in  the  judgment. 

On  June  10  judgment  was  given  as 
follows — 

Dr.  Tristram. — In  this  case  a  moni- 
tion issued  out  of  the  Court,  dated  the 
24th  day  of  March,  1873,  at  the  petition 
of  Mr.  John  Benjamin  Lee,  described 
therein  as  of  No.  2,  Broad  Sanciuaiy, 
in  the  City  of  Westininster,  which,  after 
reo»ting  that  it  had  been  alleged  by  Mri 
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Lee  that  there  were  attached  to  the 
walls  of  St.  Peter's  Church,  Folkestone, 
in  the  diocese  of  Cantorbuiy,  certain  re- 
presentations of  stations  of  the  Cross  and 
Passion  of  onr  Lord,  such  as  are  com- 
monly used  in  Roman  Catholic  churches, 
but  not  in  churches  of  the  Church  of  Eng- 
land ;  that  such  stations  had  been  intro- 
duced into  the  church  since  its  consecra- 
tion and  without  the  authority  of  a 
faculty,  and  that  their  use  and  exhibition 
was  contrary  to  the  law  of  the  Church, 
monished  the  Bey.  Charles  Joseph  Rids- 
dale,  the  incumbent  of  the  parish,  and 
Mr.  John  Fagg  and  Mr.  Edward  Mum- 
merjr,  the  churchwardens,  to  remove  such 
stations  without  delay,  or  to  appear  and 
shew  cause  in  this  Court  why  an  order 
should  not  issue  for  their  removal.  The 
monition  was  served  on  the  incumbent 
and  churchwardens  on  the  25th  of  March, 
and  on  the  31st  of  March,  Messrs.  Brooks, 
Tanner  &  Jenkins  entered  an  appearance 
D8  their  proctors.  A  few  days  afterwards 
I  received  an  intimation  that  the  incum- 
bent was  not  prepared  to  shew  cause 
against  the  monition,  and  that  the  stations 
would  be  removed  without  further  action 
on  the  part  of  the  Court.  But  during 
the  last  month,  it  having  been  represented 
to  me  on  the  part  of  Mr.  Lee  that  they 
had  not  been  removed,  I  directed  notice 
to  be  given  to  the  parties  cited  that 
I  shomd  hold  a  Court  on  the  26th 
day  of  May,  to  make  an  order  in  the 
matter.  On  the  case  being  called  on,  the 
incumbent  did  not  appear  either  by 
counsel  or  proctor,  but  Dr.  Stephens  and 
Mr.  Phillimore  appeared  as  counsel  for 
the  churchwardens,  and  prayed  the  Court 
to  dismiss  them  from  the  suit  with  costs, 
on  the  ground  that  Mr.  Leo  did  not  shew 
on  the  £BM3e  of  the  monition  any  interest  in 
the  matter  complained  of  either  of  a  pub- 
lic or  private  character,  and  they  cited 
several  cases  as  authorities  in  support  of 
their  application. 

It  was  admitted  in  argument  that  it  was 
not  necessary  for  the  promoter  of  a  criminal 
suit  to  shew  that  he  had  any  special  in- 
terest in  instituting  it — see  The  DuJce  of 
Portland  v.  Bingham  (2)  and  other  cases. 
But  it  was  contended,  that  it  is  essential 
to  the  validity  of  a  citation  in  a  civil  suit, 
(2)  1  CoDsist.  Rep.  159. 


that  it  should  appear  on  the  face  of  it, 
that  the  party  at  whose  instance  it  was 
issued  has  an  interest  in  bringing  the  suit; 
and  it  was  farther  contended,  that  the  pre- 
sent proceeding  by  monition  was  in  fact  a 
civil  suit,  or  so  analogous  to  a  civil  suit,  that 
the  same  rule  as  to  interest  wouldapply  to  it. 

The  first  proposition  in  most  cases 
may  in  a  certain  sense  be  not  without 
foundation.  Every  citation  in  a  suit 
to  assert  or  protect  the  plaintiff* s  rights 
will  necessarily  shew  that  the  i»rty 
complaining  has  some  apparent  grievance 
against  the  party  complained  o^  for  which 
he  seeks  redress.  But  in  some  civil  suits 
one  material  question,  and  in  others  the 
sole  question,  for  decision  may  be  whether 
the  party  complaining  has  any  interest  in 
the  matter  complained  of,  such  as  to 
entitle  him  to  redress.  The  determinatioQ 
of  the  question  of  his  interest  will  depend 
upon  questions  of  mixed  law  and  fact,  and 
it  is  surely  the  province  of  pleadings,  and 
not  of  the  citation,  to  indicate  the  &cts  on 
which  the  plaintiff  relies  in  support  of  his 
interest. 

A  rule  requiring  the  plaintiff  in  every 
civil  suit  to  allege  in  the  citation  the 
various  &cts  he  relies  upon  in  support  of 
his  interest  would  be  attended  with  much 
practical  inconvenience.  It  is  nowhere 
laid  down  in  our  Books  of  Practice,  or 
in  any  of  the  cases  cited  by  counsel,  that 
it  is  essential  to  the  validity  of  a  citation 
in  a  civil  suit  that  it  should  set  forth  the 
nature  of  a  plaintiff's  interest  in  the  suit. 

In  Burn's  Ecclesiastical  Law,  by  Philli- 
more, vol.  3,  p.  245,  the  requisites  for  a  cita- 
tion in  a  civil  suit  are  given  in  the  terms 
stated  by  Conset  in  his  Ecclesiastical 
Practice,  viz.,  that  it  should  contain,  first, 
the  name  of  the  Judge,  his  commission, 
and  the  style  of  the  Court ;  secondly,  the 
name  of  the  party  cited ;  thirdly,  the  day 
and  place  where  he  must  appear;  fourthly, 
the  cause  for  which  the  suit  is  to  be  com- 
menced ;  fifthly,  the  name  and  address  of 
the  party  at  whose  instance  the  citation  is 
obtained ;  sixthly,  the  residence  and  diocese 
of  the  defendant,  to  shew  that  ho  is  not 
cited  out  of  his  diocese.  It  is  to  be  observed 
that  the  plaintiff's  name  and  address 
only,  and  not  his  interest,  is  required  to 
appear  in  the  citation ;  nor  do  the  cases 
cited,  on  examination,  support  the  first 


Digitized  by 


Google 


Vol.  42.] 


MICriAELMAS  1872  to  MICHAELMAS  1873. 


proposition.  The  case  of  Hopper  v.  Davis 
atd  others  (3)  was  a  civil  suit,  instituted 
not  by  the  incumbent,  but  by  the  chapel- 
wardens  of  Barnard  Castle,  against  Mr. 
Hopper,  for  the  purpose  of  obtaining  the 
removal  of  a  monument  which  had  been 
erected  in  a  comer  of  the  church  fourteen 
years  previously,  but,  as  they  alleged, 
without  lawful  authority.  It  would  ap- 
pear that  objection  was  taken  to  their 
interest  as  chapelwardens  to  bring  the 
suit,  but  the  Judge  of  the  Court  of  Dur- 
ham did  not  dismiss  the  chapelwardens 
from  it  on  the  ground  that  they  did  not 
shew  on  the  citation  an  interest  in  the 
snit,  but  directed  them  to  propound  their 
interest,  which  they  did,  allegmg  as  their 
mterest  that  the  monument  was  an  in- 
convenience to  the  chmxh,  and  that  the 
place  where  it  stood  was  wanted  by  the 
parish  for  standing  room  for  a  fire-engine. 
The  allegation  of  inconvenience  was  de- 
nied by  Mr*  Hopper,  who  also  alleged 
that  the  monument  had  been  set  up  with 
the  consent  of  the  minister,  and  subse- 
qnenfly  confirmed  by  faculty,' and  the 
sentence  of  the  Judge  of  Durham,  dis- 
missing Mr.  Hopper  from  the  suit,  was 
ultimately  afltened  by  the  delegates. 

In  The  Duke  of  Portland  v.  Bingham 
(2)  the  matter  of  complaint  on  the  cita- 
tion was,  that  Dr.  Bingham  was  officia- 
ting under  a  license  from  the  Bishop  of 
London  in  Quebec  Chapel,  situate  in  the 
parish  of  St.  Marylebone,  to  the  injury  of 
ihe  duke  as  lay  rector  and  lay  impro- 
priator of  the  parish,  and  it  was  sought 
by  a  civil  suit  to  have  the  bishop's  license 
revoked.  Upon  the  fiice  of  the  citation 
(and  I  have  mspected  the  original  one  in 
the  Registry  of  the  Consistory  Court  of 
London),  it  is  difficult  to  conceive  how 
the  matter  complained  of  could  constitute 
a  grievance  to  the  duke,  but  Dr.  Bing- 
ham, instead  of  moving  the  Court  sum- 
marily to  dismiss  him  from  the  suit,  ap- 
peared under  protest,  and  raised  the 
question  of  the  duke's  interest  by  act 
on  petition,  and  so  gave  the  duke  an  op- 
portunity of  bringing  by  plea  before  the 
Court  the  facts  upon  which  he  might 
rely  in  support  of  his  interest.  In  Ba/y 
V.  Sherwood  (4)  the  great  question  was, 

(3)  1  Lee,  640. 

(4)  1  Curt.  178. 


whether  the  plaintiff  had  sufficient  in- 
terest to  support  a  civil  suit,  which  was 
raised,  not  by  objecting  to  the  sufficiency 
of  the  citation,  but  to  the  admissibility  of 
the  libel.  The  cases  of  the  office  of  the 
Judge  promoted  by  Williams  v.  Bott  (5), 
and  by  Steward  v.  Bateman  (6)  were  also 
cited  ;  but  as  the  objections  there  taken 
were  to  the  insufficiency  of  the,  decrees 
to  support  a  criminal  charge,  I  do  not 
think  l^ey  have  any  material  bearing  on 
this  part  of  the  case. 

I  have  come  to  the  conclusion,  that, 
although  to  sustain  a  civil  suit  the  plain- 
tiff should  shew  an  interest  in  it,  yet  that 
the  only  convenient  and  the  correct  mode 
of  raising  an  objection  to  his  interest  is 
by  the  defendant  either  appearing  under 
protest,  or  praying  the  Court  to  order 
the  pkuntiff  to  propound  his  interest,  or 
raising  it  on  the  admission  of  the  libel,  or 
by  or  on  the  subsequent  pleadings.  I 
think  that  the  objection  to  Mr.  Lee's  in- 
terest, if  taken  at  the  early  stages  of 
the  proceedings,  should  have  been  by  an 
appearance  under  protest,  or  the  de- 
fendants having  appeared  by  then  calling 
on  the  plaintiff  to  propound  his  interest — 
see  Prankard  y.Deacle  (7). 

I  will  now  proceed  to  consider  the 
second  proposition  contended  for,  viz.. 
That  the  proceeding  by  monition  in  £he 
present  case  is  in  fact  a  civil  suit,  or  so 
analogous  to  one,  that  the  rule  which 
obtains  in  civil  suits  requiring  the  plain- 
tiffs to  shew  an  interest,  is  applicable  to  it. 

This  leads  to  the  inquiry,  **  What  is  a 
monition  when  issued  otherwise  than  for 
the  purpose  of  enforcing  obedience  to  an 
order  of  Court?"  I  think  it  may  be 
defined  to  be  a  sumnutry  proceeding, 
by  which  an  Ecclesiastical  Court  may 
restrain  a  person  from  doing  or  proceed- 
ing with  an  act  injurious  to  private  right<8, 
or  may  restrain  the  threatened  or  con- 
tinued violation  of  public  law,  or  may 
compel  the  performance  of  any  act  which 
it  may  be  the  duty  of  those  within  its 
jurisdiction  to  do. 

There  is  very  little  to  be  gathered,  so 
far  as  my  research  has  gone,  with  regard 
to    original    proceedings    by    monition. 


^ 

(7) 


5)  1  Consist  Bep.  1. 

6)  8  Curt  201. 
(7)  1  Hag.  Ec  169. 
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either  in  the  books  or  in  the  cases.  But 
see  Dr.  Waddilove*8  Eccl,  Digest^  p.  284 ; 
Viscount  Maynard  v.  Brand  and  another 
(8);  MiUar  a/nd  am^ther  v.  Palmer  and 
another  (9)  ;  SievJcing  and  Evans  v. 
Kingsford  (10).  It  is  of  importance  to 
observe  the  distinction  between  the  mode 
of  the  inception  of  a  civil  suit  by  cita- 
tion and  of  the  inception  of  a  proceeding 
by  monition,,  as  well  as  the  difference  in 
the  forms  of  the  two  processes.  A  cita« 
tion  from  the  time  of  Oughton  in  Doctors* 
Commons  was  prepared  by  the  plaintiff's 
proctor,  and  issued  (except  in  faculty 
cases)  as  a  matter  of  righfc,  without  the 
leave  of  the  Judge.  But  where  proceed- 
ings are  commenced  by  monition,  the 
monition  has  never  been  allowed  to  issue 
except  with  the  leave  of  the  Judge  ob- 
tained upon  an  ex  parte  application  made 
to  him  on  behalf  of  the  party  applying 
for  it,  and  on  his  being  satisfied  that  it 
was  a  proper  case  in  which  to  issue  a 
monition.  Such  is  the  practice  of  the 
Consistory  Court  of  London,  and  this 
practice  was  strictly  adhered  to  in  the 
present  case. 

On  the  22nd  of  February  an  ez  parte 
application  was  made  to  me  in  the  pre- 
sence of  my  registrar  (and  also  of  Messrs. 
Brooks  &  Co.'s  clerk),  on  the  part  of 
Mr.  Lee,  for  the  Archbishop  of  Canter- 
bury, to  issue  a  monition  out  of  this  Court 
against  the  incumbent  and  churchwardens 
of  St.  Peter's,  Folkestone,  for  the  purpose 
of  enforcing  the  removal  of  the  stations 
in  question.  It  was  stated  that  it  was 
proposed  to  discontinue  certain  proceed- 
mgs  under  a  monition  issued  by  his  Grace 
the  Archbishop  against  the  incumbent 
and  churchwardens  to  effect  the  same 
object,  and  which  had  been  referred  to 
me  by  his  Grace,  as  the  incumbent  ob- 
jected to  his  Grace's  jurisdiction  to  enforce 
such  monition.  I  then  stated,  that  I 
should  not  order  a  monition  to  issue  from 
this  Court,  until  a  notice  was  filed  in  the 
registry  of  the  discontinuance  of  the  pro- 
ceedings under  the  Archbishop's  moni- 
tion, and  until  certificates  had  also  been 
filed  of  the  service  of  such  notice  on  the 
incumbent  and  churchwardens,  as  other- 


(10) 


3  PhUH.  601. 
Curt  640. 
86  Law  J.  Bep.  (k.s.)  Eodes.  1. 


wise  it  might  be  suggested  that 
were  being  harassed  by  two  suits  in  re- 
spect of  the  same  matter  at  the  same 
time.  Upon  this  notice  and  certificate 
being  filed,  together  with  an  affidavit  of 
the  Rev.  Canon  Puckle,  the  rural  dean  of 
the  jdeanery  within  which  Folkestone  is 
situate,  of  facts  to  lead  to  the  monition, 
I  ordered  a  monition  to  issue  upon  Mr. 
Lee's  petition,  being  satisfied  that  it  was 
a  proper  case  in  which  to  issue  a  moni- 
tion ;  that  the  application  was  made  by 
Mr.  Lee  with  the  sanction  of  the  Arch- 
bishop of  Canterbury ;  and  that  Mr.  Lee 
waa  a  proper  person  to  have  the  con- 
duct of  the  proceedings. 

There  is  a  material  distinction  between 
the  form  of  this  monition  and  the  form 
of  a  citation  in  an  ordinary  civil  suit. 
This  monition  does  not  allege  that  the 
incumbent  and  churchwardens  have  been 
personally  guilty  of  any  infiringement  of 
private  rights,  or  even  of  any  violation  of 
public  law,  but  is  in  the  first  place  an 
order  made  upon  them  by  this  Court 
(after  I  had  visited  the  church  and  seen 
the  stations)  to  remove  certain  ornaments 
of  a  most  unprecedented  character,  which 
had  been  proved  to  my  satisfaction  to 
have  been  affixed  to  the  walls  of  the 
Church  since  its  consecration  without  the 
authority  of  a  faculty,  and  consequently 
in  contravention  of  the  law,  and  intimat- 
ing to  them  that  if  they  do  not  comply 
with  this  order,  they  may  appear  and 
shew  cause  why  an  order  for  their  re- 
moval should  not  issue. 

It  was  argued  that,  on  the  authority 
of  lAddeU  v.  Beat  (11),  such  a  monilion 
as  this  could  only  issue  at  the  instwice 
of  a  party  shewing  an  interest.  The 
question  raised  in  the  last  stage  of  thht 
case  was,  whether  an  order  made  by  the 
Judicial  Committee  for  the  remow  of 
certain  ornaments  firom  the  Church  of 
St.  Barnabas,  in  Pimlico  (and  which 
were  in  the  church  at  the  time  of 
its  consecration,  and  were  therefore 
there  under  the  authority  of  the  Act 
of  Consecration)  had  been  complied 
with.  Mr.  Beal  alleged  that  it  had 
not,  and  Mr.  Liddell  and  the  churchwar- 
dens that  it  had.    The  present  Dean  of 

(11)  14  Moore  P.O.  7. 
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the  Arches  and  myself,  who  were  oonnsel 
for  Mr.  Liddell  and  the  churchwardens, 
took  a  preliminary  objection,  to  Mr.  Beat 
being  heard,  on  the  gronnd  that  the 
monition  initiating  the  proceedings  had 
been  applied  for  and  obtained  from  the 
Consistoiy  Court  of  London  by  Mr.  Beal 
in  his  character  of  a  parishioner  of  St. 
Barnabas ;  that  the  order  for  the  removal 
of  the  ornaments  had  been  obtained 
by  him  in  the  same  character,  and 
that  (I  recollect  the  line  of  argument, 
which  was  addressed  to  the  Court,  and 
which  was  well  considered)  he  having  now 
lost  this  aiaius,  we  submitted  for  the  con- 
sideration of  the  Court  whether  in 
analogy  to  the  rule  in  civil  suits,  which 
required  a  plaintiff  to  shew  an  interest, 
he  was  in  a  position  to  harass  Mr.  Lid- 
dell and  the  churchwardens  with  the 
application,  which  was  made  apparently 
without  the  sanction  of  the  parishioners, 
and  was,  as  we  should  contend,  vexatious. 
The  argument  is  not  so  fully  given  in  the 
report,  bnt  the  objection  was  waived  by 
US,  and  the  Court  then  made  certain  ob- 
servations which  are  thus  reported — 
"  Their  Lordships  intimated  their  opinion, 
that  the  objection  in  general  law  and 
practice  was  correct^  and  that  it  was  only 
in  the  particular  circumstances  of  the 
case,  and  having  regard  to  the  waiver  of 
the  objection  by  the  incumbent  and 
churchwardens  that  Mr.  Beal  should  be 
allowed  to  proceed,  but  the  permission 
granted  to  him  was  not  to  be  considered 
as  a  precedent." 

Their  Lordships  made  these  observa- 
tions without  hearing  Mr.  Beal  on  the  ob- 
jection, or  actually  determining  whether 
he  had  or  had  not  a  locus  standi,  and  these 
words  cannot  fairly  be  construed  as  de- 
ciding, that  the  chancellor  of  a  diocese  is 
to  be  precluded  from  issuing  a  monition 
to  restrain  the  violation  of  the  public  law 
in  a  church  within  his  jurisdiction,  in  a 
case  such  as  the  present,  in  which  certain 
ornaments  have  been  affixed  to  the  walls 
of  the  Church  since  its  consecration 
without  the  authority  of  a  &culty,  unless 
a  parishioner  or  someone  connected  with 
the  parish  undertakes  the  carriage  of  the 
proceedings. 

The  object  of  the  monition  in  this  case 
is  to  enforce  obedience  to  the  law,  and, 


according  to  Lord  Stowell  in  The  Duhe  of 
Portland  v.  Bingliam  (2),  everyone  has 
an  interest  in  preserving  public  order, 
and  is  entitled  to  institute  proceedings 
for  that  purpose,  and  the  monition  there- 
fore, on  the  £Ekce  of  it  (if  the  doctrine  of 
interest  appUes  to  a  case  such  as  the  pre- 
sent, and  1  don't  think  it  does),  shews 
that  Mr.  Lee  has  an  interest.  It  was 
contended,  also,  that  if  Mr.  Lee  did  not 
shew  an  interest  of  a  private  character, 
he  should  shew  one  of  an  official  cha- 
racter on  the  monition.  There  are  ob- 
jections to  a  bishop  being  a  party  to  a 
suit  in  his  own  Court.  The  Statute  of 
Citations — 23  Hen.  8.  c.  9 — contemplates 
this,  for  it  provides  that  when  the  bishop 
of  a  diocese  is  a  party  to  a  suit,  any  party 
to  such  suit,  although  resident  in  the 
diocese,  may  be  cited  out  of  it,  and  ex- 
ception might  be  taken  to  Mr.  Lee  ap- 
pearing on  the  record  as  promoting  the 
suit  officially  as  secretary  to  the  Arch- 
bishop in  his  Grace's  Diocesan  Court.  It 
was  further  suggested  that  as  the  moni- 
tion in  terms  indicated  that  an  ecclesias- 
tical offence  had  been  committed  by  the 
introduction  of  the  stations,  proceedings 
should  have  been  taken  in  a  criminal  and 
not  in  a  civil  form,  and  the  observations 
of  Lord  Stowell  in  the  last  case  were  re- 
ferred to  in  support  of  this  proposition. 
But  to  sustain  articles  in  such  a  case  a 
promoter  must  prove  that  the  party  or 
parties  proceeded  against  were  concerned 
in  the  illegal  introduction  of  the  orna- 
ments. It  is  not  alleged  on  the  monition 
that  they  were  introduced  by  the  church- 
wardens, or  even  by  Mr.  flidsdale.  It 
being  admitted  that  Mr.  Lee  would  have 
sufficient  interest  to  obtain  an  ordei^  for 
their  removal  in  a  criminal  suit^  if  the 
party  who  put  them  up  were  alive  and 
within  the  jurisdiction  of  the  Court,  and 
he  were  able  to  convict  him  of  the 
offence  in  such  suit,  surely  he  must 
have  sufficient  interest  to  obtain  an  order 
for  their  removal  by  a  proceeding  by 
monition. 

There  are,  I  am  aware,  observations  in 
several  of  the  cases  to  the  effect,  that 
where  a  criminal  offence  has  been  com- 
mitted proceedings  should  be  by  articles 
and  not  in  a  civil  form.  But  in  these 
cases  the  question  raised  was  whether 
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they  should  be  by  articles  or  by  a  civil 
suit  in  the  ordinary  fonn,  not  wheflier  they 
should  be  by  articles  or  by  a  monition. 
In  the  case  of  Sievhing  and  Evans  v.  Kings- 
ford  (10),  Sir  Travers  Twiss,  as  Chan- 
cellor of  London,  was  of  opinion  that, 
under  the  circumstances,  it  was  a  proper 
case  for  proceedings  to  be  taken  under  the 
Church  Discipline  Act,  and  it  was  therefore 
sent  by  letters  of  request  to  the  Court  of 
Arches.  At  the  close  of  the  case  on  Dr. 
Deane  asking  Dr.  Lushington  for  his 
opinion,  whewier  the  proceedings  in  that 
particular  case  might  not  have  been  by 
monition,  he  declined  to  give  an  opinion 
without  hearing  the  question  argued. 
The  feots  in  Westerton  v.  LiddeU  amd 
others  and  Beat  v.  Liddell  amd  others 
(12)  shew  that  some  of  the  matters  com- 
plained of  in  those  suits  might  have  been 
the  subject  of  proceedings  in  a  criminal 
form  by  articles,  but  Dr.  Lushington,  on 
application  made  to  him,  allowed  the  pro- 
ceedings in  respect  of  all  the  matters 
complioned  of  to  be  in  the  first  of  these 
cases  in  the  form  of  an  application  for  a 
&culty  to  remove  the  ornaments  objected 

(12)  Moore's  (Special)  Beport. 


to,  and  in  the  second  by  monition.  The 
course  sanctioned  on  that  occasion  is 
an  authority  for  resorting  to  proceedings 
by  monition  for  the  purpose  of  effect- 
ing the  removal  of  ornaments.  Cer- 
tain  passages  from  a  learned  work  on 
ecclesiastical  law  recently  published,  and 
for  which  the  profession  is  deeply  indebted 
to  the  present  Dean  of  the  Arches,  were 
cited.  I  have  referred  to  them  and  to  other 
parts  of  that  work,  which  I  thought  might 
have  a  bearing  on  the  present  question, 
and  I  have  the  satis&ction  of  stating  that 
I  do  not  find  in  it  any  passage  at  variance 
with  my  decision  in  tins  case. 

Having  come  to  the  conclusion  that  the 
propositions  contended  for  by  the  counsel 
for  the  churchwardens  have  not  been 
established,  it  is  my  duty  to  reject  their 
application,  which  was  Uiat  the  church- 
wsurdens  should  be  dismissed  from  the  suit 
with  costs. 

Notice  of  appeal  was  given. 


Proctopfl— Moore  &  Currey,  for  Mr.  Lee ;  Brooks, 
Tanner  &  Jenkins,  for  the  Chnrchwardene. 


INDEX  OP  SUBJECTS. 


Monition— /ofw  of:  interest  of  petitioner :  mode 
of  raising  objection  to  petitioner* s  interest] — It 
is  not  necessaiy  to  the  validity  of  a  monition  that 
it  should  shew  on  the  face  of  it  the  interest, 
official  or  priyate,  of  the  petitioner  in  the  matter 
complained  of.    Lee  v.  Bidsdale^  1 

Where  the  object  of  the  monition  is  to  enforce 
obedience  to  the  law,  every  one  has  an  interest, 


and  is  entitled  to  institute  proceedings  for  that 
purpose.  But  a  plaintiff  in  a  civil  suit  must  shew 
an  mterest,  and  the  correct  mode  of  objecting  to 
his  interest  is,  either  by  the  party  cited  appearing 
under  protest,  or  praying  the  Court  to  owier  the 
plaintiff  to  propound  his  interest,  or  by  raising 
the  objection  on  the  admission  of  the  libel,  or  by, 
or  on,  the  subsequent  pleadings.    Ibid. 


NAME  OF  THE  CASE  REPORTED. 


Lee  V.  Bidsdale,  1. 
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New-street  Square ;  87  Chancery  Lane ;  30  Parliament  Street    and  38  Eoyal  Exchange. 
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A2ID  m  THE  PKrVY  COUNCIL  ON  APPEALS  FROM  THAT  COURT; 

ooiomioDro  with 
MICHAELMAS  TEEM,  86  VICTORLffl. 


[IN  THE  PWVY  COUNCIL.] 

^QAUDET     AND     OTHERS    (appd- 

1873.     I      ''^^  * 
Feb.  18 


1 


BROWN  AND   OTHERS 

(respondents), 

THE  CARGO  EX  "  ARQOS." 
"  THE  HEW80N8." 

Admiralty — County  Court  Jurisdiction — 
Charter-party  —  Freight  —  Demurrage — 
Expenses— Staiute  32  ^  33  Vict.  c.  51. 

Tlie  County  Courts  ha/ve  jurisdiction 
under  the  **  County  Courts  Ad/iniralty  Ju- 
risdidion  Amendment  Act^  1869,"  in  rem 
in  suits  for  freight,  demurrage  and  expenses 
and  for  breach  of  charter-party ,  provided 
the  amawni  claimed  does  not  exceed  300Z. 

These  were  two  appeals  from  decrees 
of  the  learned  Judge  of  the  High  Court 
of  Admiraltj.  The  circumstances  under 
which  the  appeals  arose  and  the  case  in 
the  Court  below  will  be  found  reported 
41  Law  J.  Rep.  (n.s.)  Adm.  89. 

Mr,  MiUward  and  Mr.  Oainsford  Bruce^ 
for  the  appellants  in  the  cargo  Ex  Argos. 

Mr  Cohen  and  Mr,  Phillim,orej  for  the 
appeUantsin  The  Hewsons. — The  true  con- 
struction of  the  32  &  33  Vict.  c.  51,  is  that 
it  gires  the  County  Courts  jurisdiction  to 
entertain  these  suits.  The  claims  are 
claims  arising  out  of  agreements  made  in 
relation  to  the  use  or  hire  of  a  ship  and  in 

New  SuuBf,  42. — Admibaltt. 


relation  to  the  carriage  of  goods  in  a  ship. 
The  words  of  the  statute  expressly  confer 
the  jurisdiction  contended  for,  and  the  in- 
tention was  to  confer  a  new  and  enlarged 
jurisdiction  on  the  County  Courts.  The 
case  of  Simpson  v.  Blues  (1),  on  which  the 
learned  Judge  relied,  does  not  distinguish 
between  the  two  statutes.  The  judgment 
in  that  case  proceeded  entirely  on  the 
ground  of  a  supposed  inconvenience  aris- 
ing from  the  jurisdiction.  But  the  policy 
of  the  Legislature  has  been  to  confer  on 
the  County  Courts  a  variety  of  jurisdic- 
tions and  from  time  to  time  to  enlarge  their 
jurisdiction.  They  referred  to  The  Dowse 
(2),  Everard  v.  Kendall  (3),  Claydon  v. 
Green  (4),  The  Danzig  (5),  The  Kasan 
(6),  The  Princess  Bayal  (7). 
Dr.    Deane  and  Mr.  Murphy,  for  the 

(1)  41  Lbw  J.  Rep.  (k.8.)  C.P.  121 ;  s.  c.  Law 
Rep.  7  C.P.  290. 

(2)  39  Law  J.  Rep.  (w.s.)  Adm.  46 ;  a.  c.  Law 
Rep.  3  A.  &  E.  135. 

(3)  39  Law  J.  Rep.  (n.s.)  C.P.  234 ;  s.c  Law 
Rep.  6  C.P.  428. 

(4)  37  Law  J.  Rep.  (n.s.)  C.P.  226 ;  a.  c.  Law 
Rep.  3  C.P.  611. 

(6)  Bro.  &  L  102 ;  s.  c.  32  Law  J.  Rep.  (n.s.) 
P.M.  &  A.  164. 

(6)  Ibid.  1 ;  8.  c.  32  Law  J.  Rep.  (n.s.)  P.M.  & 
A.  97. 

(7)"  39  Law  J.  Rep.  (n.s.)  A.  &  E.  29  ;  s.  «.  Law 
Rep.  3  A.  &  E.  27. 

B 


L,. 


Digitized  by 


Google 


2 


HIGH  COURT  OP  ADMmALTY: 


[N.  S. 


respondents  in  the  cargo  Ex  Argos. — 
The  County  Courts  have  no  jurisdiction 
to  entertain  these  causes.  It  is  ad- 
mitted that  the  two  statutes  must  be 
construed  together.  If  the  jurisdic- 
tion contended  for  is  conferred,  then 
the  County  Courts  are  to  possess  a 
more  extensive  jurisdiction  than  the 
High  Court  of  Admiralty  itself.  The 
Act  of  1869  was  intended  to  enlarge 
the  jurisdiction  conferred  on  the  County 
Courts  by  the  Act  of  1868,  but  if  the  con- 
struction contended  for  be  correct,  then 
the  Act  of  1869  creates  a  new  jurisdic- 
tion altogether.  This  statute  may  have 
intended  to  refer  to  actions  on  bills  of 
lading.  The  intention  of  the  Legislature 
must  have  been  to  enlarge  the  jurisdic- 
tion of  the  County  Courts,  and  to  give 
the  County  Courts  a  portion  of  the  juris- 
diction of  the  High  Court  of  Admiralty. 
It  could  never  have  been  intended  to 
confer  on  the  County  Courts  a  larger 
jurisdiction  than  that  possessed  by  the 
Court  of  Admiralty.  They  referred  to 
The  Tigress  (8),  Schmter  v.  M'Kellor  (9), 
The  Narwaij  (10),  The  Clara  Kilham  (11), 
The  St.  Cloud  (12). 

Mr,  Clarkson  and  Mr,  Cribson,  for  the 
respondents  in  The  Hewsons. 

Sir  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (13). — These 
are  appeals  from  the  Judge  of  the  High 
Court  of  Admiralty  in  two  cases  brought 
before  him  on  appeal  from  the  city  of 
London  Court  and  the  County  Court  of 
Durham,  in  which,  contrary  to  his  own 
opinion,  and  in  deference  to  the  decision 
of  the  Court  of  Common  Pleas,  in  the 
case  of  Simpson  v.  Blues  (1)  he  reversed 
the  judgments  given  by  the  Courts  of 
First  Instance  in  favour  of  the  plaintiffs, 
on  the  ground  that  those  Courts  had 
no  jurisdiction   to  entertain    the  suits ; 

(8)  Bro.  &  L.  83;  s.  c.  32  Law  J.  Rep.  (n.s.) 
P.M.  &  A.  97. 

(9)  7  E.  &  B.  704 ;  8.  c.  26  Law  J.  Rep.  (n.s.) 
Q.B.  281. 

(10)  Bro.  &L.  226. 

(11)  39  Law  J.  Rep.  (n.s.)  Adm.  50 ;  s.  c.  Law 
Rep.  3  A.  &  E.  161. 

(12)  Bro.  &L.  4. 

(13)  Present— Sir  J.  W.  Colvile,  Sir  B.  Pea- 
cock, Sir  MonUigue  Smith,  and  SirR.  P.  Collier. 


granting  at  the  same  time  leave  to  appeal 
to  Her  Majesty  in  Council. 

The  two  appeals  involve^  substantially 
the  same  question  upon  the  construction 
of  the  County  Cojirts  Admiralty  Juris- 
diction Amendment  Act,  1869,  and  were 
argued  together. 

In  the  first  case  (Cargo  ex  Argos)  the 
plaintiff  instituted  a  suit  for  freight,  de- 
murrage and  expenses  in  the  City  of 
Lendon  Court  by  proceeding  in  re^n 
against  the  goods,  viz.,  147  bairels  of  pe- 
troleum, which  had  been  shipped  by  the 
defendant  in  London  on  board  the  plain- 
tiff's ship,  The  Argos,  under  a  bill  of  lad- 
ing, making  them  deliverable  at  Havre, 
to  order  or  assigns.  It  was  alleged  that 
the  French  authorities  at  Havre  having 
refused  to  allow  the  petroleum  to  be  dis- 
charged at  that  port.  The  Argos  endea- 
voured to  land  it  at  Honfleur  and  Trou- 
ville,  but  not  being  permitted  to  do  so, 
took  it  back  to  London ;  the  claim  was  for 
freight,  back  freight,  demurrage,  and  ex- 
penses. Various  defences  were  made,  but 
it  is  sufficient,  having  regard  to  the  advice 
which  their  Lordships  propose  to  tender 
to  Her  Majesty,  to  indicate  the  nature  of 
the  suit,  without  entering  further  upon 
the  facts.  The  suit  was  heard  upon  the 
merits  in  the  city  of  London  Court,  and 
also  on  appeal  in  the  Court  of  Admiralty, 
without  any  objection  on  the  ground  of 
want  of  jurisdiction ;  but,  pending  the 
consideration  of  thejudgment  on  appeal,  the 
case  of  Simpson  v.  Blues  (1)  was  decided. 
The  learned  Judge  then  directed  the  ques- 
tion of  jurisdiction  to  be  argued  before 
him,  and  ultimately,  in  deference  to  the 
opinion  of  the  Court  of  Common  Pleas, 
whilst  declaring  his  own  opinion  to  be 
otherwise,  reversed  the  judgment,  with- 
out giving  any  decision  upon  the  merits. 

In  the  other  case  (The  Hewsons)  the 
parties  were  reversed.  The  suit  was  in- 
stituted by  the  plaintiff,  the  charterer, 
against  the  owner  of  the  ship  by  proceed- 
ing in  rem  J  for  a  breach  of  the  charter. 
The  plaintiff  had  chartered  the  ship  for 
successive  voyages  from  Hartlepool  to  tfie 
Elbe  during  a  definite  period.  It  was 
complained  that,  afler  the  ship  had  per- 
formed four  voyages,  her  owners  refused 
to  complete  the  charter  by  making  others 
pursuant  to  its  terms.    In  this  case  an  ob- 
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jectioDL  to  the  jurisdiction  was  made  in  the 
Countj  Court,  bnt  over-ruled,  and  judg- 
ment given  for  the  plaintiff  upon  the 
merits  against  one  of  the  defendants. 

The  question  turns  upon  the  proper 
construction  of  the  County  Court  Admi- 
ralty Jurisdiction  Amendment  Act,  1869, 
by  which  jurisdiction  is  given  to  County 
Courts  (appointed  to  have  Admiralty  juris- 
diction) to  try  and  determine  causes 
(amongst  others)  "  as  to  any  claim  arising 
out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship,  or  in  relation 
to  -the  carriage  of  goods  in  any  ship," 
provided  the  amount  claimed  does  not  ex- 
ceed 3002. 

The  broad  contention  on  the  part  of  the 
respondents  is,  that  the  statute  has  given 
to  the  Coanty  Courts  no  more  than  a  por^ 
tion  or  branch  of  the  existing  jurisdiction 
which  the  Court  of  Admiralty  then  pos- 
sessed; and  if  this  be  the  scope  and 
true  meaning  of  the  statute,  the  objection 
made  to  the  competency  of  the  County 
Courts  to  entertain  these  suits  must  pre- 
vail, because  it  is  plain  that  the  Court  of 
Admiralty  itself  had  not,  in  virtue  of  any 
authority  denVed  either  from  the  Crown 
or  from  Parliament,  any  original  jurisdic- 
tion over  such  suits.  This  last  proposition 
was  uot  controverted  on  the  part  of  the 
appellants ;  but  it  was  contended  that  the 
Act  of  1869  has  intentionally  given  a  new 
and  enlarged  jurisdiction  to  the  County 
Courts  appointed  to  have  Admiralty  juris- 
diction over  subjects  of  claim  beyond 
those  cognizable  by  the  Court  of  Admi- 
ralty. 

It  was  not,  on  behalf  of  the  respondents, 
denied  that  the  language  of  the  statute  is 
large  enongh  to  include  the  present 
claims ;  but  the  contention  at  the  bar  was, 
that  it  may  be  collected  from  the  Act  it- 
Belfi  when  read  with  the  first  statute  con- 
ferring on  the  County  Courts  Admiralty 
jurisdiction,  that  the  Legislature  intended 
no  more  by  the  second  Act  than  to 
give  the  County  Courts  a  further  part 
of  the  existing  jurisdiction  belonging  to 
the  Court  of  Admiralty  which  had  been 
omitted  from  the  first  Act ;  and  that  the 
wide  language  of  the  enactment  must  be 
so  construed  as  to  limit  its  operation  to 
this  object.  The  question  is  thus  raised, 
whether,  by  the  legitimate  applict^tion  of 


recognized  rules  of  interpretation,  this  in- 
tention oan  be  collected  from  the  statutes 
with  such  distinctness  as  to  justify  a  con- 
struction so  greatly  at  variance  with  the 
ordinary  and  natural  meaning  of  the 
words  employed  by  the  Legislature. 

The  County  Courts  Admiralty  Juris- 
diction Act,  1868,  for  the  first  time  gave 
any  Admiralty  jurisdiction  to  the  County 
Courts.  That  Act  empowered  the  Queen 
in  Council  to  appoint  any  County  Court  to 
have  Admiralty  jurisdiction,  and  to  assign 
districts  «to  such  Courts  within  which  it 
might  be  exercised.  It  then  enacts  that 
any  County  Court  having  Admiraltyjuris- 
diction  shall  have  jurisdiction  to  try  and 
determine  certain  causes,  which  in  the  Act 
are  referred  to  as  "  Admiralty  causes," 
and  among  them  in  the  words  of  the  sta- 
tute— "  As  to  any  claim  for  damage  to 
cargo,  or  damage  by  collision  ...  in 
which  the  amount  claimed  does  not  ex- 
ceed 300Z." 

The  6th  clause  of  the  Act  authorizes 
the  Court  of  Admiralty  to  transfer  any 
Admiralty  cause  pending  in  a  County 
Court  to  itself,  and  the  8th  clause  enables 
the  County  Court  Judge  so  to  transfer 
causes. 

By  the  26th  section  an  appeal  from  the 
judgments  of  the  County  Courts  in  Admi- 
ralty causes  is  given  to  the  High  Court  of 
Admiralty. 

A  further  provision  is  made  by  the  7th 
section  directing  the  Judge  of  the  County 
Court,  in  case,  during  the  progress  of  an 
Admiralty  cause,  it  should  appear  that  the 
subject-matter  exceeded  the  limit  of 
amount,  to  transfer  the  cause  to  the  Court 
of  Admiralty,  which  is  empowered  either 
to  retain  or  remit  it  to  the  County  Court. 
It  appears  t9  be  agreed  that  this  Act 
gave  to  the  County  Court  no  more  than  a 
portion,  limited  as  to  subject-matter  and 
amount,  of  the  jurisdiction  then  actually 
possessed  by  the  High  Court  of  Admi- 
ralty. The  provisions  above  referred  to 
are  all  consistent  with  what  appears  to  be 
the  scheme  of  the  Act,  viz.,  to  confer  on 
selected  County  Courts  certain  portions  of 
the  jurisdiction  then  belonging  to  the 
High  Court  of  Admiralty  to  be  exercised 
by  them  subordinately  to  the  High  Court. 
The  original  jurisdiction  of  the  Court 
of  Admiralty  (using  that  term  to  distin- 
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gnisli  it  from  tliat  given  to  the  Court  hy 
modem  statutes),  as  it  was  understood  to 
stand  after  the  longand  memorable  conflicts 
with  the  Courts  of  Common  Law,  which 
yirtuallj  closed  in  the  reign  of  Charles  II., 
did  not  extend  to  claims  arising  upon 
charter-parties,  bills  of  lading,  or  other 
agreements  relating  to  the  use  or  hire  of 
ships,  or  the  carriage  of  goods. 

B^ore,  however,  the  passing  of  the 
County  Court  Acts  of  18G8  and  1869,  the 
Court  of  Admiralty  had,  by  statute,  ac- 
quired a  partial  and  limited  jurisdiction 
over  certain  contracts  relating  to  the  car- 
riage of  goods. 

"  The  Admiralty  Court  Act,  1861,"  24 
Yict.  c.  10,  which  was  passed  *'  to  extend 
the  jurisdiction  and  improve  the  practice 
of  the  High  Court  of  Admiralty,**  enacts 
(section  6)  '*  that  the  Court  shall  have 
jurisdiction  over  any  claim  by  the  owner 
or  consienee  or  assignee  of  any  bill  of 
lading  of  any  goods  carried  into  any  port 
in  England  or  "Wales,  in  any  ship,  for 
damage  done  to  the  goods,  or  any  part 
thereof,  by  the  negligence  or  misconduct 
of,  or  for  any  breach  of  duty  or  breach  of 
contract  on  the  part  of  the  owner,  master, 
or  crew  of  the  slup  ; "  unless  it  was  shewn 
to  the  satisfaction  of  the  Court  that,  at 
the  time  of  the  institution  of  the  suit, 
any  owner  or  part  owner  of  the  ship  was 
domiciled  in  England  or  Wales.  The 
Court  of  Admiralty  thus  acquired  juris- 
diction over  some  claims  arising  out  of 
contracts  relating  to  the  carriage  of  goods 
in  ships,  but  in  a  very  partial  and  limited 
manner.  The  jurisdiction  is  confined  to 
claims  by  the  ownerpj  Ac,  of  goods,  and 
to  cases  where  the  goods  are  brought  into 
an  English  port,  and  no  owner  or  part 
owner  of  the  ship  is  domiciled  in  Eng- 
land. No  jurisdiction  is  given  in  the  con- 
verse case  of  claims  by  the  owner  of  the 
ship  against  the  owner  of  the  goods,  and 
no  jurisdiction  whatever  is  given  in  the 
case  of  claims  arising  out  of  charter- 
parties  or  other  agreements  for  the  use  or 
hire  of  ships. 

This  was  the  state  o(  the  jurisdiction 
of  the  High  Court  of  Admiralty  in  rela- 
tion to  claims  arising  upon  contracts 
for  the  carriage  of  g^oods  when  the 
County  Court  Acts  of  1868  and  18G9 
were  passed. 


It  has  already  been  shewn  that  the  Act 
of  1868  gave  to  County  Courts  only  a 
partial  and  limited  jurisdiction  to  try  and 
determine  "  Admiralty  Causes,**  relating 
to  "any  claim  for  damage  to  cargo/* 
in  which  the  amount  did  not  exceed 
300Z. 

Their  Lordships  now  come  to  the  con- 
sidemtion  of  the  Act  of  1869.  They  will, 
in  the  first  place,  examine  the  enactment 
itself  which  is  to  be  construed.  It  was 
enacted  (section  2),  "  that  any  Court 
appointed  to  have  Admiralty  jurisdiction'* 
(these  words  are  descriptive  only  of  the 
Court),  "  shall  have  jurisdiction  .... 
to  try  and  determine  the  following  causes 
— as  to  any  claim  arising  out  of  any 
agreement  made  in  relation  to  the  use  or 
hire  of  any  ship,  or  in  relation  to  the 
carriage  of  any  goods  in  any  ship." 

This  enactment,  taken  by  itself,  is  cer- 
tainly plain  and  intelligible,  and  the  lan- 
guage is  free  from  ambiguity.  The 
described  Courts  are  to  have  jurisdiction 
to  try  and  determine  causes  relating  to 
certain  claims.  The  first  head  of  cliunLs 
is — **  any  claim  arising  out  of  any  agree- 
ment made  for  the  use  or  hire  of  any 
ship.'*  These  words  plainly  and  in  apt 
language  describe  contracts  for  the  use 
or  hire  of  ships,  e.g.,  charter-parties,  and 
not  agreements  for  the  mere  carriage  of 
goods,  which  are  described  and  provided 
for  in  the  next  branch  of  the  enactment 
thus — "  or  in  relation  to  the  carriage  of 
goods  in  any  ship."  Now,  if  the  conten- 
tion is  allowed  to  prevail  that  no  juris- 
diction was  conferred  on  the  County 
Courts  by  this  Act  beyond  that  belonging 
to  the  Court  of  Admiralty,  the  conse- 
quence would  be  that  no  operation  would 
be  given  to  the  first  branch  of  the  enact- 
ment relating  to  claims  arising  out  of 
agreements  for  the  use  or  hire  of  any 
ship,  for  the  Court  of  Admiralty  bad 
no  jurisdiction,  either  originally  or  by 
statute,  over  such  claims.  There  appears 
to  their  Lordships  to  be  great  difficulty 
in  an  interpretation  which  would  nullify 
this  first  and  important  branch  of  the 
enactment,  and  practically  cut  it  out  of 
the  statute;  and  if  this  cannot  legiti- 
mately be  done,  it  would  follow  that  some 
new  jurisdiction  beyond  that  possessed 
by  the  Court  of  Admiralty  was  given  to 
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the  County  Courts ;  and  if  any  were  ao 
given,  the  whole  contention  of  the  respon- 
dent, which  rests  on  the  hypothesis  that 
no  such  new  jurisdiction  was  conferred, 
necessarily  fails. 

The  words  which  describe  the  second 
head  of  claim,  viz.,  *'  any  claim  arising 
out  of  any  agreement  in  relation  to  the 
carriage  of  ^<x>ds  in  any  ship,"  are  clearly 
wide  enough  to  comprehend  claims,  as 
well  on  the  part  of  the  owners  of  ships  as 
the  owners  of  goods ;  thus  again,  in  terms 
at  least,  going  far  beyond  the  partial 
jurisdiction  given  to  the  Court  of  Ad- 
miralty by  the  Admiralty  Court  Act, 
1861,  in  favour  only  of  the  owners  of 
goods. 

It  cannot  be  denied  that  it  was  in- 
tended by  the  Act  of  1869  to  give  to  the 
County  Courts  some  new  jurisdiction 
over  claims  arising  out  of  agreements 
between  shipowners  and  merchants  be- 
yond that  bestowed  on  them  by  the  Act 
of  1868,  which  gave  jurisdiction  only 
over  "  any  claim  for  damage  to  cargo,** 
but  it  was  contended  for  the  respondents 
that  these  last  words,  not  being  suffi- 
ciently lai^o  to  include  all  the  jurisdiction 
given  to  t£e  Court  of  Admiralty  by  the 
Admiralty  Court  Act,  1861,  in  fovour  of 
the  owners  of  cargo,  the  Act  of  1869  was 
passed  merely  to  supply  this  deficiency. 
If  this  were  really  meant  to  be  the 
limited  scope  of  the  second  Act,  it  is 
reasonable  to  suppose  that  the  language 
of  the  Admiralty  Act,  1861,  would  have 
been  followed,  or  at  all  events  that  some 
words  would  have  been  used  to  indicate 
this  limited  intention.  It  seems  scarcely 
conceivable,  if  the  only  object  of  the 
County  Court  Act  of  1869  had  been  to 
give  the  County  Courts  so  much  of  the 
partial  and  limited  jurisdiction  of  the 
Admiralty  Court  Act,  1861,  as  had  not 
been  included  within  the  Act  of  1868, 
and  no  more,  that  the  wide  language 
actually  found  in  it  should  have  been 
employed — language  which  describes  with 
accuracy  entirely  new  heads  of  claims, 
viz.,  those  arising  from  agreements  relat- 
ing to  the  use  and  hire  of  ships,  and 
claims  by  shipowners  in  relation  to  the 
/  carriage  of  goods,  which  had  no  place  in 
the  Admiralty  Court  Act,  1861. 

It  was   contended  for  the  appellants 


that,  besides  these  considerations,  the 
context  of  the  statute  of  1869  really  sup- 
ported, or  was,  at  the  least,  consistent' 
with  the  presumption  of  an  intention  to 
give  the  new  jurisdiction,  which  the  lan- 
guage of  the  enactment,  taken  by  iteelf, 
would  undoubtedly  confer. 

Differences  in  the  language  and  pro- 
visions of  the  Acts  of  1868  and  1869  were 
relied  on  in  support  of  this  contention, 
which  appear  to  be  deserving  of  con- 
sideration. 

The  causes  described  in  the  Act  of 
1868  are  referred  to  as  "Admiralty 
causes,**  whereas  in  the  second  section  of 
the  Act  of  1869,  which  gives  the  new 
jurisdiction,  the  descriptive  word  is 
"causes**  only.  Again,  the  5th  section 
of  the  Act  of  1869  empowers  the  Judge 
to  appoint  "mercantile  assessors,**  in  any 
Admiralty  or  maritime  cause.  In  a  tech- 
nical sense,  Admiralty  causes  are  no 
doubt  maritime  causes,  but  the  latter 
word  is  introduced  for  the  first  time  in 
the  second  Act,  as  if  to  designate  causes 
which  could  not  be  strictly  referred  to  as 
Admiralty  causes.  The  power  iteelf  to 
appoint  mercantile  assessors,,  given  for 
the  first  time,  may  not  unreasonably  be 
regarded  as  an  indication  that  the  legisla- 
ture really  intended  to  confer  enlarged 
mercantile  jurisdiction  upon  the  County 
Courte,  in  which  the  experience  of  mer- 
chante  would  be  usefal  to  the  Judges. 

On  the  other  hand,  their  Lordships 
have  felt  the  full  force  of  the  contention 
that,  having  regard  to  the  general  tenor 
and  provisions  of  the  two  County  Court 
Acts,  it  ought  not  to  be  presumed  that 
the  legislature  intended  to  give  to  these 
Courte  a  large  jurisdiction  over  mercan- 
tile causes  not  possessed  by  the  Court  of 
Admiralty  iteelf,  under  the  guise  of  ma- 
ritime jurisdiction*  Very  strong  grounds 
certainly  exist  against  making  such  a 
presumption,  if  the  construction  of  the 
Act  depended  on  an  implication  from 
language  capable  of  two  meanings.  The 
second  County  Court  Act  is  directed  to 
be  read  and  interpreted  with  the  first; 
and  the  first,  so  far  at  least  as  it  relates 
to  claims  arising  out  of  contracte  for  the 
carriage  of  goods,  did  not  confer  more,  if 
so  much,'  jurisdiction  on  the  County 
Courte  as  the  Court  of  Admiralty  pos- 
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sessed  nnder  its  own  Act  of  1861.  The 
Act  of  1869  is,  in  some  respects,  a  supple- 
ment to  that  of  1868,  and  it  might  not  be 
nnreasonable  to  suppose  that  the  legisla- 
ture only  intended  to  give  by  the  second 
Act  further  Admiralty  jurisdiction,  pro- 
perly so  called. 

The  new  mercantile  jurisdiction  in 
question,  if  conferred,  certainly  establishes 
an  eccentric  system  of  procedure,  calcu- 
lated, in  its  operation,  to  lead  to  anoma- 
lous and  inconvenient  results.  In  the 
first  place,  it  confers  on  the  County  Courts 
appointed  to  have  Admiralty  jurisdiction, 
power  to  determine  importaiit  mercantile 
causes  up  to  the  value  of  300Z.,  which  are 
not  within  the  jurisdiction  of  the  Court  of 
Admiralty  itself,  and  properly  belong  to 
the  domain  of  the  Common  Law  Courts. 
The  appeal  is  given,  not  to  the  Courts, 
which  have  jurisdiction  over  such  causes 
when  they  exceed  300Z.  in  value,  but  to 
the  Court  of  Admiralty,  which  has  not ; 
and  power  is  conferred  on  that  Court  to 
transfer  the  causes  to  itself,  and  deter- 
mine them,  although  -  possessed  of  no 
original  jurisdiction  to  try  them.  One 
consequence  of  this  legislation  must  ob- 
viously be  to  increase  the  risk  of  conflict- 
ing decisions  on  important  questions  of 
mercantile  law,  inasmuch  as  the  determi- 
nation of  these  questions,  when  the  value 
is  above  300i.,  will  belong  to  the  Queen's 
Superior  Courts  of  Law  and  Equity,  and 
to  the  Courts  of  Appeal  from  them ;  and 
when  below  that  amount,  to  the  County 
Courts  and  to  the  special  appellate  juris- 
diction  provided  by  the  Act.  A  further 
anomaly,  which  may  lead  to  practical 
inconvenience,  arises  "from  the  fact  that 
claimants  within  the  limit  of  300Z.  may 
seize  the  ship  or  cargo  (as  the  case  may 
be),  by  proceeding  in  rem,  whilst  those 
above  this  limit  have  no  such  power. 
This  difference  in  remedy  involves  much 
more  than  a  distinction  in  procedure, 
and  may,  among  conflicting  claimants, 
lead  to  inconvenience,  if  not  to  undue 
advantage  to  some,  and  prejudice  to 
others. 

It  is,  however,  to  be  observed  that  some 
of  these  anomalies  must  still  exist,  even  if 
the  construction  of  the  Act  be  limited. 
The  County  Courts  would  still  have  juris- 
diction over  claims  by  owners  of  cai'go  in 


certain  cases,  and  6ver  claims  of  damage 
caused  by  collision  up  to  300Z.,  with  the 
power  of  proceeding  in  rem,  and  with  an 
appeal  to  the  Court  of  Admiralty ;  al- 
though, no  doubt,  the  great  anomaly  of 
giving  Admiralty  procedure  to  the  County 
Courts  in  causes  which  the  Court  of 
Admiralty  itself  could  not  entertain,  does 
not  exist  in  these  cases. 

Their  Lordships,  whilst  fxdly  appre- 
ciating the  effect  of  the  anomalies  and 
inconveniences  above  referred  to,  and  of 
others  which  are  pointed  out  with  great 
force  in  the  judgment  of  the  Court  of 
Common  Pleas  in  the  case  of  Simpson  v. 
Blues  (1),  still  feel  the  difficulty  of  h mi- 
ting,  by  judicial  construction,  the  plain 
and  unambiguous  words  of  the  Statute, 
especially  when  one  of  the  consequences 
of  the  limitation  must  be,  to  leave  without 
operation  the  important  branch  of  the 
enactment  relating  to  agreements  for  the 
use  and  hire  of  ships.  Even  in  cases  where 
words  are  ambiguous  and  capable  of  two 
constructions,  the  rule  is  to  adopt  that 
which  would  give  some  effect  to  the  words 
rather  than  that  which  would  give  none. 

The  rule  declared  by  the  judges  in  de- 
livering their  opinion  to  the  House  of 
Lords  in  the  Sussex  Peerage  Case  (14) 
appears  to  be  applicable  to  the  present 
Statute.  It  is  as  follows :  "  The  only 
rule  .for  the  constraction  of  Acts  of 
Parliament  is  that  they  should  be  con- 
sttmed  according  to  the  intent  of  the 
Parliament  which  passed  the  Act.  If  the 
words  of  the  Statute  are  in  themselves 
precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  these 
words  in  their  ordinary  and  natural  sense. 
The  words  themselves  alone  do  in  such 
case  best  declare  the  intention  of  the  law- 
giver." The  words  of  the  present  Statute 
are  precise  and  unambiguous,  and,  in 
spite  of  the  anomalies  pointed  out,  it 
would  be  difficult  to  say  that,  when  con- 
strued in  their  natural  and  ordinary  sense, 
they  lead,  to  use  the  words  of  Paike,  B., 
(15)  "  to  manifest  absurdity,"  and  must 
therefore  be  qualified. 

The  Legislature,  having  regard  to  the 

(14)  11  CI.  &  Fin.  143. 

(15)  In  Bfcke  V.  Smi/h,  2  Met'.^  W.  196;  5.C 
6  Law  J.  Rep.  (n.s.)  Exch.  66. 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS   1872  to  MICHAELMAS  1873. 


conyenience  of  speedy  remedy  and  deci- 
sion, when  witnesses  were  on  the  spot  and 
available,  may  have  considered  that  the 
County  Gonrts  which  in  maritime  districts 
were  appointed  to  have  Admiralty  juris- 
diction, and  which  under  the  first  statute 
possessed  a  partial  jurisdiction  over  mer- 
cantile agreements  relating  to  cargo, 
might  be  entrusted  to  determine,  with  the 
aid  oi  mercantile  assessors,  otiier  mer- 
cantile and  maritime  causes  relating  to 
charterparties,  bills  of  lading,  and  similar 
agreements  up  to  the  value  of  3002. ;  and 
they  may  further  have  thought  that,  as 
these  County  Courts  were  invested  with 
Admiralty  procedure,  the  new  causes 
should  be  dealt  with  as  Admiralty  causes, 
and  the  Appeal  should  go  to  the  Court  of 
Admiralty.  If  such  really  was  the  in- 
tention of  i;he  Legislature,  however  it  may 
be  regretted  by  those  who  value  the 
symmetry  of  legal  procedure,  it  has  cer- 
tainly used  apt,  precise  and  unambiguous 
words  to  define  the  new  causes  it  meant 
to  add ;  and  their  Lordships  find  them- 
selves unable  to  affirm  that  the  Legis- 
lature did  not  mean  what  it  has  plainly 
said. 

The  cases  which  were  cited,  with  the 
exception  of  Simpson  v.  Blues  (1),  throw 
little  light  upon  the  construction  of  this 
peculiar  statute.  The  rule  that  the  gene- 
rality of  the  words  of  a  statute  may  in 
some  cases  be  restrained  by  evidence  of 
intention  to  be  collected  from  other  parts 
o^  it,  has  been  indeed  applied  to  the  con- 
struction of  statutes  inparimafeiria  with  the 
Act  in  question.  [See  The  SL  Cloud  (16), 
The  Dowse  (2),  Everard  v.  Keiidall  (3)  ; 
Smithy,  Brown(l  7) . ]  But  in  all  these  cases 
there  were  subjects  to  which  the  words 
were  properly  applicable,  and  which  would 
satisfy  them,  when  construed  in  a  limited 
sense.  It  should  be  observed  that  in  The 
Dowse  (2)  the  present  learned  Judge  of  the 
Admiralty  distinguished  the  second  Coun  ty 
Court  Act  from  the  first  in  the  same  way 
as  he  has  done  in  the  judgments  now 
under  appeal,  and  that  in  the  case  of  Smith 
V.  Broum  (17),  Mr.  Justice  Blackburn 
doubted  as  to  the  correctness  of  the  deci- 
sion, although  the  words  in  that  case  were 

(16)  Bro.  &  Lush.  4. 

(17)  40  Law  J.  Rep.  (k.s.)  Q.B.  214 ;  s.  c.  Liw 
B^p.  6  aB.  729. 


much  more  capable  of  receiving,  properly 
and  without  violence,  a  limited  con- 
struction than  those  of  the  Act  now  in 
question. 

Their  Lordships  have  felt  that  the 
judgment  of  the  Court  of  Common  Pleas 
in  Svtnpson  v.  Blues  (1)  is  entitled  to  great 
consideration,  from  the  authority  due  to 
the  Court,  and  the  force  with  which  the 
reasons  for  the  decision  are  stated ;  and 
they  would  have  been  glad  to  have  been 
able  to  rest  upon  it.  The  Queen*  s  ordi- 
nary Courts  of  Law,  which  hold  the 
power  of  prohibition,  must  in  the  end  de- 
cide questions  of  jurisdiction ;  and  when 
their  opinion  has  been  fully  declared,  it 
must  and  ought  to  be  acquiesced  in  :  but 
if,  when  the  question  has  been  brought 
before  them  on  Appeal,  their  Lordships 
now  yielded  to  the  decision  of  the  Court 
of  Common  Pleas,  they  would  in  efiect 
conclude  an  important  question  of  juris- 
diction, in  a  manner  contrary  to  the 
opinion  of  the  Judge  of  the  High  Court 
of  Admiralty,  and,  as  at  present  advised, 
their  own,  upon  the  authority  of  the  judg- 
ment of  one  only  of  the  Common  Law 
Courts,  pronounced  on  a  summary  appli- 
cation, from  which  there  was  no  appeal. 
They  think,  before  this  conclusion  is 
reached,  an  opportunity  should  be  g^ven 
for  further  consideration  of  the  statute. 
They  will  therefore  think  it  right  to  advise 
Her  Majesty  to  remit  the  causes  to  the 
Judge  of  the  Court  of  Admiralty,  to  be 
disposed  of  on  the  merits.  The  parties 
will  be  enabled,  if  so  advised,  to  take  pro- 
ceedings which  may  lead  to  pleading  in 
prohibition. 

It  was  suggested  in  the  argument  that, 
if  "  maritime  "  causes  in  the  Act  of  1869 
meant  suits  diflerent  from  Admiralty 
causes,  such  suits  were  not  within  the 
Appeal  Clause  (section  26)  of  the  Act  of 
1868,  which  gave  an  appeal  only  in 
"  Admiralty  causes."  The  word  "  mari- 
time *'  is  very  vaguely  used  in  the  second 
Act,  possibly  to  indicate  causes  other  than 
Admiralty  causes,  properly  so  called,  and 
probably  with  no  reference  to  the  fact  that 
Admiralty  causes  are  technically  styled 
'•maritime.**  However  this  may  be,  it 
certainly  seems  to  have  been  intended,  by 
the  scheme  of  the  Act,  to  treat  these  new 
maritime  causes  as  Admiralty  causes,  and 
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that  the  appeal  sbonld  be  to  the  Conrt  of 
Admiralty.  Indeed,  the  fact  that  the 
Appellate  Jarisdiction  would  belong  to 
that  Court  has  been  strongly  relied  on  to 
support  the  limited  construction  con- 
tended for  by  the  respondents. 

It  is  unfortunate  that  a  statute  dealing 
with  important  questions  of  jurisdiction, 
largely  affecting  commercial  disputes, 
should  be  so  framed  as  to  afford  ground 
for  doubt  and  conflicting  interpretations  ; 
and  the  Legislature  may  perhaps  think  it 
right  to  remove,  by  some  explicit  de- 
claration, the  inconvenience  thus  created. 

In  the  result,  their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  judg- 
ments appealed  from,  and  to  remit  boQi 
causes  to  the  High  Court  of  Admiralty. 
They  think  the  parties  should  bear  their 
own  costs  of  these  appeals. 


Attorneyi— Cattarns,  Jehu  &  Cattarns,  and  Dyke 
&  Stokes,  for  the  appellants ;  Heather  &  Son  ; 
and  Clarkson,  Son,  &  Greenwell,  for  the  re- 
spondents. 


[IN  THE  ?RrVT  COUNCIL.] 

fREDPATH     AND    OTHERS    (appeU 

1872.  J  lants)  v.  allen  and  othiTrs 
Dec.  17.  I       (respondents), 

L  "  'A'H*  HIBERNIAN." 

Lower  Canada  — Admira Ity —  Collision-^ 
Compulsory  Pilotage — Canadian  Statutes — 
27  Sf  28  Vict.  cc.  13  8r  68— Penalty. 

When  a  statute  inflicts  a  penalty  for  not 
doing  an  act,  the  penalty  implies  that  there 
is  a  legal  compulsion  to  do  the  a4U,  and  this 
principle  is  not  affected  by  the  fact  that  the 
penalty  has  a  particular  destination. 

The  27  ^  28  Vict.  c.  13  (Canadian 
Stable)  by  section  14  provides  that  "  no 
owner  or  master  of  any  ship  shall  he  a/nsweV' 
able  to  any  person  whaiever,  for  any  loss  or 
damage  occa,sioned  by  the  fatUt  or  incapacity 
of  any  qualified  puot^  acting  in  charge  of 
such  ship^  within  amy  plaice  where  the  em- 
ployment of  such  pHot  is  compulsory  by 
law.'*  The  27  ^28  Vict.  c.  68  (Canadian 
Statute)^  by  section  10,  provides  that  **  the 
master  or  person  in  charge  of  each  vessel^ 


over  125  tonsy  lea/ving  the  port  of  Mont- 
real for  a  port  out  of  this  Province, 
shall  take  on  board  a  branch  pilot,  for 
and  above  the  harbour  of  Que&ec,  to 
conduct  such  vessel,  under  a  penaUy 
equal  in  amumnt  to  the  pilotage  of  swh 
vessel*': — Held,  \st,  that  these  statuiet 
are  of  binding  authority  in  every  case  to 
which  they  are  applicable,  as  well  in  (he 
Vice-Admiralty  Court  of  Canada,  as  in  the 
High  Court  of  Admiralty,  and  on  appeal. 
2ndly,  Thai  the  two  statutes  are  to  be  read 
and  construed  together,  as  being  in  pari 
materia,  and  that  the  owner  of  a  ship,  navi- 
gating Canadian  waters,  under  the  direction 
of  a  pilot,  in  compliance  with  the  provisions 
of  the  above  statutes,  is  exoneraled  from 
liability  for  damage  caused  in  consequence 
of  the  orders  of  the  pilot. 

This  was  an  appeal  from  a  decree  of  the 
Judge  of  the  Vice  Admiralty  Court  of 
Lower  Canada,  province  of  Quebec,  in  a 
cause  of  damage,  promoted  by  the  appel- 
lants, as  the  owners  of  certain  cargo, 
laden  on  board  two  barges,  called  respec- 
tively The  A.  McFarren  and  The  Dora, 
against  the  steamship  Hibernian,  owned 
by  the  respondents,  for  the  recovery  of 
damages  caused  by  the  loss  of  the  cargo 
by  reason  of  a  coUision  which  happened 
between  the  barges  and  the  steamship 
Hibernian. 

The  collision  occurred  on  the  16th  of 
June,  1868,  in  the  river  St.  Lawrence, 
between  Pointe  aux  Trembles  and  Va- 
rennes,  off  Isle  k  TAigle.  The  conse- 
quence of  the  collision  was  that  the  barges 
sank. 

The  Hibernian  was  a  mail  steamer  of 
1,391  tons  register,  and  was  proceeding 
down  the  St.  Lawrence  on  a  voyage  from 
Montreal  to  Liverpool,  with  cargo  and 
passengers. 

The  barges  A.  McFarren  and  Dora 
were  proceeding  up  the  St  Lawrence  in 
tow  of  a  steam-tug  boat  called  The 
Canada. 

The  cause  was  heard  before  the  Judge 
of  the  Vice- Admiralty  Court,  assisted  by 
two  nautical  assessors. 

It  was  contended  by  the  owners  of  The 
Hibernian  that  she  was  by  law  subject  to 
compulsory  pilotage,  and  was  accordingly 
in  charge  of  a  duly  licensed  branch  pilot 
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for  the  river  St.  Lawrence,  whose  duty  it 
was  to  pilot  her  from  Montreal  to  Quebec, 
and  that  if  The  Hibernian  was  in  any 
way  to  blame,  the  fault  was  entirely  that 
of  her  pilot,  and  that  as  he  ^was  taken  on 
board  by  compulsion  of  law,  the  respon- 
dents were  not  liable  in  respect  of  the 
losses  occasioned  by  the  collision. 

The  nautical  assessors  found  that  the 
barges  were  sunk  without  any  fault  or 
defect  attributable  to  them  or  their 
crews,  or  to  The  Ccmada,  by  which  they 
were  towed,  and  that  the  blame  rested 
with  The  Hiberman  alone  ;  that  the  colli- 
sion did  not  arise  from  any  fault  of  the 
officers  or  crew  of  The  Hibernian,  but 
solely  and  exclusiyely  from  that  of  her 
pilot. 

On  the  2nd  of  December,  1870,  the 
Jndge  of  the  Vice- Admiralty  Court  gave 
judgment,  dismissing  the  owners  of  The 
Hibernian  from  the  suit,  on  the  ground 
that  the  master  was  bound  to  take  a  pilot 
on  board  and  place  him  in  charge,  in  con- 
formity with  the  requirements  of  the  law, 
and  that  the  collision  having  been  occa- 
sioned entirely  by  the  fault  of  the  pilot,  the 
owners  were  exempt  frt>m  liability. 

From  this  judgment  the  present  appeal 
was  brought. 

Sir  /.  KarslaJce  and  Mr*  Bompas,  for 
tiie  appellants. — ^The  general  maritime 
law  must  be  applied  to  this  case.  The 
Vice- Admiralty  Court  of  Cimada  should 
administer  the  same  law  as  the  Hieh 
Court  of  Admiralty  of  England.  The 
rights  of  suitors  in  the  Vice- Admiralty 
Conrt  cannot  be  taken  away,  or  affected, 
by  a  Canadian  Statute,  nj  the  law  of 
nations  a  vessel  wrongfully  doing  damage 
to  property  on  the  high  seas  is  liable  to  be 
detained.  The  provisions  of  the  Canadian 
Statute  27  4  28  Vict.  c.  13.  s.  14,  ex- 
empting the  owners  of  vessels  fr*om  lia- 
biHty  from  damage  caused  by  the  acts  of 
pilots  compulsorily  taken,  if  applicable  at 
all,  apply  only  to  cases  in  which  the  par- 
ticular pilot  was  taken  on  board  under 
the  provisions  of  the  statutes.  The 
statutes  provide  for  the  employment  of 
pilots,  but  do  not  impose  compulsory 
pilotage.  The  penalty  is  only  the  amount 
of  tiie  pilotage.  The  liabihty  is  therefore 
the  same  whether  a  pilot  is  taken  or  not. 

Nbw  Skbdis,  42.— Adxhultt. 


In  the  case  of  The  China  (1)  it  was  held 
that  unless  a  statute  exempts  owners  from 
liability,  they  are  liable  for  neglect  of  a 
pilot,  though  the  pilotage  is  compulsory. 
The  English  Pilots  Acts  exempt  owners 
from  liability  for  the  acts  of  pilots,  even 
though  the  pilotage  is  not  compulsory. 
The  High  CQurt  of  Admiralty  requires  evi- 
dence of  colonial  law  equally  with  foreign 
law,  and  would  have  required  evidence  of 
the  Canadian  statute  law.  Besides,  the 
pilot  was  selected  by  the  owners  ;  he  was 
therefore  the  servant  of  the  owners.  They 
referred  to  The  Attomey-Oeneral  v.  Case 
(2),  The  Lotus  (3),  The  Batavier  (4),  The 
Fama  (5),  Yates  v.  Brown  (6),  The  Chris- 
tiana  (7),  The  Stettin  (8),  The  Peerless  (9), 
The  Halley  (10),  Scott  v.  Seymour  (11), 
Martin  v.  Temperley  (12),  Flanigen  v. 
The  Washington  In^surance  Company  (13), 
Bussy  V.  Donaldson  (14),  Smith  v.  The 
Creole  and  The  Sampson  (15),  and  The 
Ma/ria  (16). 

Mr.  Butt  and  Mr.  ClarJcson^  for  the  re- 
spondents, were  not  heard. 

Sir  R.  Phillimore  delivered  the  judg- 
ment of  their  Lordships  (17). — This  is  an 
appeal  from  a  decree  of  the  Judge  of  the 
Vice-Admiralty  Court  of  Lower  Canada, 
in  a  cause  of  damage*  brought  by  the 
owner  of  a  certain  cargo  laden  on  board 

(1)  7  Wallace  U.S.  Sup.  Ct.  64. 

(2)  3  Price  302. 

(3)  11  L.  Can.  Rep.  842. 

(4)  2  W.  Rob.  407. 
(6)  Ibid.  184. 

(6)  25  Mass.  Refi.  22. 

(7)  7Moo.  P.O.  160. 

(8)  B.  &  L.  199. 

(9)  Lush.  30. 

(10)  37  Law  J.  Rep.  (n.s.)  Adm.  33 ;  s.  c.  Law 
Rep.  2  P.O.  193. 

(11)  1  Hurl.  &  C.  216;  s.c.  31  Law  J.  Rep. 
(N.s.)  Exch.  457. 

(12)  4  Q.B.  Rep.  298 ;  s.  c.  12  Law  J.  Rep. 
(n.s.)  Q.B.  129. 

(13)  Barr  Pens.  Rep.  306. 

(14)  4  Dallas's  Rep.  206. 

(16)  2  Wallace  Rep.  U.S.  Cir.  485. 

(16)  1  W.  Rob.  95. 

(17)  Present— Sir  James  Colvile  ;  Sir  R.  Phil- 
limore ;  Sir  Barnes  Peacock ;  Sir  Montague  Smith ; 
Sir  Robert  P.  Collier. 
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of  two  barges,  against  the  steamsliip 
Hibernian,  The  collision  happened  in  the 
River  St.  Lawrence,  between  Pointe  aax 
Trembles  and  Varennes,  off  Isle  a  V  Aigle.- 
Tlie  Hibernian  was  a  large  mail  steamer, 
proceeding  with  cargo  and  passengers 
down  the  St.  Lawrence,  on  a  voyage  from 
Montreal  to  Liverpool:  the  barges  were 
proceeding  up  the  river,  in  tow  of  a 
steam- tng.  The  Hibemiam  ran  into  the 
barges,  and  sank  them.  The  Court  below 
foond  that  The  Hibernian  was  alone  to 
blame  for  this  collision,  and  the  justice  of 
this  decision  has  not  been  controverted : 
but  the  Court  below  also  found  that  The 
Hibernian  was  at  the  time  of  the  collision 
under  the  charge  of  a  pilot,  taken  on 
board  by  compulsion  of  law ;  and  that 
therefore  her  owners  were  exempt  from 
the  liability  which  the  ship  would  other- 
wise have  incurred.  It  is  from  this  part 
of  the  decision  that  the  appeal  has  been 
prosecuted.  It  is  not  diluted  that  a 
proper  pilot  was  on  board ;  that  he  took 
charge  of  the  vessel ;  gave  the  orders  for 
her  navigation ;  that  3iey  were  obeyed ; 
and  that  the  collision  ensued  in  conse- 
quence. 

It  has  been  contended  by  the  appel- 
lants, nevertheless,  that  The  Hibe^'nian  is 
not  relieved  from  her  liability.  This  con- 
tention is  founded  upon  the  position,  that 
the  general  and  maritime  law  is  alone  ap- 
plicable to  thi^  case,  by  which  law  the 
wrong-doing  vessel  is  bound  to  make  full 
compensation  to  the  suffering  vessel  for 
the  damage  inflicted  upon  her. 

In  order  to  sustain  this  position,  it  has 
been  asserted,— first,  that  the  Canadian 
Statutes,  presently  to  be  mentioned,  on 
which  the  learned  Judge  relied,  are  with- 
out authority  in  the  Vice- Admiralty 
Court. 

It  has  been  said  at  the  bar  that  this  suit 
might,  and  so  far  the  statement  is  correct, 
have  been  instituted  in  the  High  Court 
of  Admiralty,  which  it  is  also  said  would 
not  have  taken  cognizance  of  the  sta- 
tutes, and  in  support  of  this  startling 
proposition  the  case  of  The  HaHey,  de- 
cided by  this  tribunal,  was  cited.  Their 
Lordships  are  wholly  unable  to  follow  the 
reasoning  of  counsel  upon  this  point. 

In  the  case  of  The  Halley,  the  judg- 
ment turned  upon  a  (juestioo  as  to  the 


partial  or  entire  adoption  or  rejection  of 
the  law  of  a  foreign  country.  In  the  pre- 
sent case,  the  law  invoked  is  contain^  in 
an  Act  of  the  Legislature  of  a  colony  be- 
longing to  the  Crown,  and  ratified  by  the 
express  sanction  of  Her  Mi^esty. 

Their  Lordships  have  no  doubt  what- 
ever that  this  law,  in  every  case  to  which 
it  is  applicable,  is  of  binding  authority, 
equally  in  the  Queen's  High  Court  of  Ad- 
miwdty  and  in  the  Vice- Admiralty  Court 
of  Canada  as  in  a  Court  of  Appeal,  in 
which,  it  is  to  be  observed,  their  Lord- 
ships are  now  sitting. 

Secondly,  it  was  argued  that  the  Canar 
dian  Statute  (27  and  28  Vict.  o.  58)  did 
not  make  the  taking  of  a  pilot  compulsory 
upon  The  Hibernian.  The  tenth  sec- 
tion of  that  statute  is  as  follows :  '^  The 
master  or  person  in  charge  of  each  vessel 
over  one  hundred  and  twenty-five  tons, 
leaving  the  port  of  Montreal  for  a  port 
out  of  this  Province,  shall  take  on  board 
a  branch  pilot  for  and  above  the  Harbour 
of  Quebec,  to  conduct  such  vessel,  under  a 
penalty  equal  in  amount  to  the  pilotage 
of  such  vessel,  which  penalty  sluJl  go  to 
the  Decayed  Pilot  Fund." 

It  is  contended  that,  by  the  language  of 
this  section,  no  compulsion  is  put  upon  the 
master  to  take  a  pilot,  but  that  for  not 
doings  so  merely  a  penalty  is  imposed. 
Tha^  though  the  term  "  penalty  "  is  used, 
it  is  only  meant  in  the  sense  of  an  order 
to  coni^bute  to  a  particular  fund — the 
support  of  which  is  a  matter  of  public 
policy.  But  their  Lordships  are  of  a  dif- 
ferent opinion ;  they  hold  that  when  a 
statute  inflicts  a  penally  for  not  doin^  an 
act,  the  penalty  implies  that  there  is  a 
legal  compulsion  to  do  the  act  in  question ; 
and  that  this  principle  is  not  affected  by 
the  fact  that«a  penalty  has  a  particular 
destination. 

**  Various  decisions  in  the  Courts  of  the 
United  States  of  North  America,  and 
especially  one  of  very  high  authority  in 
the  Supreme  Courts  were  cited  for  the 
purpose  of  shewing  that  such  an  order, 
with  respect  to  taking  a  pilot,  as  is  con- 
tained in  the  section  referred  to,  does  not 
rdease  the  ship  from  the  liability,  the 
obligcUio  ex  delicto,  which,  by  the  general 
tuaritime  law,  attaches  to  the  wrong-doer ; 
mi  it  certainly  does  appear  that  upon 
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this  point  the  decisions  of  tlie  American 
Conrto  are  at  variance  with  the  later  de- 
cisions of  the  High  Court  of  Admiraliy, 
affirmed  hy  the  Judicial  Committee  of  the 
Privy  Council;  this  variance  is  certainly 
nmch  tohe  regretted,but  if  it  were  necessary 
to  decide  the  present  case  upon  this  point 
alone,  their  Lordships  would  think  them- 
selves bound  to  follow  the  precedents  of 
the  English  Courts.  It  is  to  be  observed, 
however,  that  no  decision  has  yet  been 
given  by  the  American  Courts  upon  the 
effect  of  a  statute,  releasing  in  express 
terms  a  wrong-doing  vessel  from  liability, 
upon  the  ground  of  compulsory  pilotage. 
In  the  case  of  The  China,  decided  by 
the  Supreme  Court,  Mr.  Justice  Swayne 
observed :  *'  The  New  York  Statute  cre- 
ates a  system  of  pilotage  regulations.  It 
does  not  attempt  in  terms  to  give  immu- 
nity to  a  wrong-doing  vessel.  Such  a 
provision  in  a  State  law  would  present  an 
important  question,  which,  in  this  case,  it 
is  not  necessaiy  to  consider." 

The  other  Canadian  Statute,  to  which 
reference  must  now  be  made,  is  27  and 
28  Vict.  c.  13,  entitled  "  An  Act  to  Amend 
the  Law  respecting  the  Navigation  of 
Canadian  Waters,"  in  which  waters,  it  is 
to  be  borne  in  mind,  this  collision  took 
place.  By  the  14th  section  it  is  enacted 
that  "no  owner  or  master  of  a^iy  ship 
shall  be  answerable  to  any  person  what- 
ever for  any  loss  or  damage  occasioned  by 
the  &ult  or  incapacity  of  any  qualified 
pilot  acting  in  charge  of  such  ship,  within 
any  place  wliere  the  employment  of  such 
pilot  is  compulsory  by  law.  •' 

Their  Lox^hips  entertain  no  doubt  that 
these  two  Canadian  Statutes  are  to  be 
read  and  construed  together  as  being  in 
pari  materioy  and  that  the  owner  of  a 
ship  navigated  in  Canadian  waters  under 
the  directions  of  a  pilot  taken  on  board  in 
compliance  with  the  provisions  of  these 
statutes  has  taken  a  pilot  on  board  by 
compulsion  of  law,  and,  therefore,  except 
in  circumstances  of  special  exception, 
which  it  is  not  necessary  to  enumerate, 
is  expressly  exonerated,  according  to  the 
law  of  CazLada,  from  all  liability  to  com- 
pensation for  damage  inflicted  upon 
another  vessel  in  consequence  of  obedi- 
ence to  such  dii'eotions. 

It  remains  only  to  notice  the  argument 


that  the  pilot  in  this  case  was  selected  by 
the  master,  and  therefore  that  the  relation 
of  master  and  servant  subsisted  between 
the  pilot  and  the  captain,  representing  the 
owners ;  we  think  this  argument  is  un- 
sound. The  2nd  section  of  the  former 
Canadian  Act  enacts  that  "  The  registrar 
of  the  said  Trinity  House  of  Montreal 
shall  record  in  a  register,  to  be  kept  by 
him  for  that  purpose,  the  names  and  re- 
sidences in  Montreal  of  all  such  branch 
pilots  as  shall  so  report  themselves,  from 
amongst  whom  it  shall  be  tx)mpetent  for 
all  shipmasters  and  others  requiring 
branch  pilots  to  select  such  pilot  or  pilots 
as  they  may  think  fit,  other  than  those 
actually  engaged  to  pilot  the  ocean  mail 
steamers,  or  any  of  them,  and  to  indicate 
to  the  said  registrar  the  name  or  names  of 
such  pilot  or  pilots  as  they  may  select.'* 

It  IS  plain  that  the  epithet  "  such,"  here 
applied  to  pilot,  refers  to  the  paridcular 
qualified  class  out  of  which  the  master  is 
obliged  to  select  one  person,  and  their 
Lordships  are  of  opinion  that  this  restric- 
tion operates  to  destroy  the  relation  of 
master  and  servant  which  would  arise  in 
the^  case  of  a  ft«e  choice  made  by  the , 
master. 

Their  Lordships  will  humbly  recom- 
mend Her  Majesty  to  affirm  the  decree  of 
the  Vice- Admiralty  Court,  and  to  dismiss 
this  appeal  with,  costs. 


Attorneys — ^Bischoff,  Bompas  and  Biachoff,  for  the 
appellanta;  Gellatlj,  Son,  and  Waxton,  for  the 
respondents. 


Possession — Mistake  as  io  Title, 

G.,  sole  owner,  mortgaged  a  ship  to  B,  and 
died  intestate  and  insolvent,  B,  under  the 
'power  of  sale  sold  to  TT.,  hut  hy  mistake 
endorsed  upon  the  original  mortgage  a  dis* 
charge  which  was  recorded  at  the  Custom 
House,  Suhseque^itly  the  registrar  refused 
to  register  W.*s  hill  of  sale,  as  the  property 
in  the  ship  appeared  hy  the  papers  to  he  in 
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O.'s  r&presentatvoes.  The  Court,  without 
requiring  administration  to  G.,  ordered  po8' 
session  of  the  ship  to  he  given  to  W, 

This  was  a  cause  instituted  on  behalf 
of  Christopher  Dove  Barker  and  William 
Winship,  for  the  purpose  of  giving  to  one 
of  the  plaintiffs  a  title  to  the  ship  Bose, 

In  the  month  of  October,  1867,  Thomas 
Gibson,  the  sole  owner  of  TJie  Bos%  mort- 
gaged the  ship  to  Christopher  Dove  Bar- 
ker, a  partner  in  the  firm  of  Woods  &  Co., 
of  Newcastle-upon-Tyne,  bankers,  as  se- 
curity for  the  repayment  of  the  sum  of 
IjOOOZ.,  and  any  ftirther  advances  that 
might  be  made.  The  mortgage  was  on 
the  7th  day  of  October  following  duly 
registered  at  the  port  of  North  Shields. 
Thomas  Gibson  died  intestate  and  insol- 
vent in  the  month  of  June,  1872,  at  which 
time  the  said  sum  of  1,000Z.  was  still  due, 
in  addition  to  a  large  sum  for  ftirther 
advances  and  interest.  No  administration 
had  been  taken  out  to  his  estate  and  effects. 
In  the  month  of  July,  1872,  Barker,  under 
the  power  of  sale  contained  in  the  mort- 
gage, sold  the  ship  to  William  Winship 
for  the  sum  of  8002. ;  and  on  the  20th  of 
the  same  month  Winship  paid  the  800Z., 
and  Bai'ker  by  direction  of  Messrs.  Woods, 
his  partners,  executed  a  bill  of  sale  of  the 
ship  to  Winship,  and  at  Winship's  request 
Barker  endorsed  the  original  mortgage 
with  a  discharge,  Winship  being  under 
the  impression  that  such  endorsement  was 
necessary  in  order  to  complete  his  title  to 
the  ship ;  and  on  the  24th  day  of  July 
Winship  made  a  declaration  of  ownership 
under  the  56th  section  of  the  Merchant 
Shipping  Act,  1854.  On  the  27th  a  clerk 
of  Messrs.  Woods  by  mistake  took  the 
mortgage  to  the  Custom  House  at  North 
Shields,  and  produced  it  to  the  registrar, 
who  recorded  the  discharge.  Subse- 
quently when  Winship  took  the  bill  of 
sale  and  declaration  to  the  registrar,  and 
requested  him  to  register  the  bill  of  sale, 
the  registrar  refused  to  register  it,  upon 
the  ground  that  the  ship  had  passed  to 
the  representatives  of  Thomas  Gibson. 
The  mortgage  deed,  the  bill  of  sale  and 
the  declaratioif  were  in  accordance  with 
the  forms  prescribed  by  the  Merchant 
Shipping  Act,  1854.  The  endorsement 
upon  the  mortgage  deed  was  as  follows — 


"  Received  the  sum  of  800Z.  in  discharge 
of  the  within  written  security.  Dated  at 
Harrowgate  this  26th  day  of  July,  1872." 

The  prayer  of  the  petition  was :  "  The 
solicitors  for  the  plaintiff  pray  the  Right 
Hon.  the  Judge  to  pronounce  the  said 
William  Winship  to  be  the  lawftd  owner  of 
sixty  sixty-fourth  shares  of  and  in  the  said 
ship  Bosey  and  to  decree  possession  of  the 
said  ship,  her  tackle,  apparel  and  furniture 
to  be  given  to  the  said  William  Winship  as 
such  lawful  owner,  and  that  things  may 
be  done  to  complete  his  title  to  the  si^d 
ship,  and  that  otherwise  right  and  justice 
mjiy  be  administered  in  the  premiBes." 

The  facts  as  above  stated,  and  that 
notice  of  the  institution  of  this  suit  had 
been  served  on  the  next  of  kin  of  Thomas 
Gibson,  were  proved  by  affidavit.  No 
appearance  was  entered  to  the  petition 
filed  in  the  cause. 

Oainsford  Bruce  appeared  for  the  plain- 
tiffs.— The  Court  has  jurisdiction  over  all 
questions  as  to  the  title  to  any  ship — 3  & 
4  Vict.  c.  65.  ss.  3  and  4,  and  over  any 
claim  in  respect  of  a  duly  registered  mort- 
gage— Admiralty  Court  Act,  1861,  s.  11. 
No  administration  to  the  estate  of  the 
mortgagor  has  been  taken  out,  and  if  it 
had,  it  is  clear  upon  the  facts  before  the 
Court,  that  the  representatives  of  the 
mortgagor  could  not  substantiate  any 
claim  to  the  ship  ;  and  the  object  of  the 
suit  is  to  avoid  the  trouble  and  expense 
of  an  administrator. 

"Sir  R.  Phillimoee. — This  is  a  novel 
exercise  of  jurisdiction  on  the  part  of  this 
Court ;  but,  after  giving  careful  attention 
to  the  statutes  cited,  1  am  of  opinion  that 
the  Court  has  jurisdiction,  and  that  the 
plaintiff  are  entitled  to  a  decree  in  the 
terms  of  their  prayer.  1  shall  make  an 
order  accordingly. 

Solicitors — Messrs.  Deacon,  Son  &  Rogers,  for  the 
plaintifis. 
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Feb. 

Salvage — Appeal  from  Commissioners  of 
Oinque  Forts — Tender -^Further  Pleadings 
and  Evidence, 

On  an  appeal  from  the  Commissioners  of 
Oinffue  Ports,  the  Court  vnll  allow  a  tender 
ana  compel  the  other  party  to  accept  or  re- 
jtct  U, 

Proceedings  upon  an  appeal  from  the 
Commissioners  of  Cinque  Ports  differ  in 
many  respects  from  appeals  from  Magis- 
trates  or  County  Courts, 

This  was  an  appeal  in  a  cause  of 
salvage  from  an  award  of  the  Gom^us- 
aioncrs  of  the  Cinqne  Ports,  who  had 
awarded  the  snm  of  8002.  to  the  master  and 
crew  of  the  lugger  Victoria  for  services 
rendered  to  The  Annette  and  her  cargo. 
Against  this  award  the  owners  of  Ths 
Annette  appealed  and  tendered  by  act  in 
Court  the  snm  of  lOOZ.  with  costs,  no 
tender  having  been  made  before  the  insti- 
tntion  of  the  appeal.  Application  had 
been  made  in  chambers  by  the  appellants 
for  an  order  upon  the  respondents  to 
accept  or  reject  the  tender ;  bnt  no  order 
was  made. 

E,  0,  Clarkson,  for  the  respondents, 
moved  the  Court  to  order  that  the  notice 
of  the  tender  g^ven  bj  the  appellants 
should  be  taken  oflP  the  file. — ^The  ap- 
pellants cannot  after  the  institution  of  an 
u>peal  for  the  first  time  make  a  tender. 
The  Court  below  is  a  Court  of  competent 
jnrisdictioii,  and  the  respondents  are  en- 
titled to  support  its  judgment  without 
beine  exposed  to  the  risk  of  being  liable 
for  vie  costs  of  the  appeal. 

PhtUimore,  for  the  appellants. — Though 
a  tender  might  not  be  allowed  in  a  cause 
of  appeal  from  magistrates  or  from  a 
County  Court,  the  case  is  different  in 
appeals  from  the  Commissioners  of  the 
Cinque  Ports  ;  appeals  from  which  are  in 
the  nature  of  a  re-hearing — The  Generous 
(1)  ;  The  Caledonia  (2).     The  nature  of 

(1)  37  Law  J.  Rep.  (n.s.)  Adm.  37 ;  s.  c.  Law 
^,  2  Adm.  &  £.  57. 

F^b^  23      I  ^^^  ^"^  CALKDOmA. 

ThiB  was  an  appeal  from  an  award  of  salvage 


the  proceedings  in  the  Court  below  does 
not  admit  of  a  tender  being  made ;  and  if 
not  allowed  now  to  be  made,  the  ap- 
pellants may  run  the  risk  of  being  con- 
demned in  costs,  though  the  awaid  may 
be  below  the  amount  which  by  their 
tender  they  admit  to  be  due — The  Lord 
Goderich  (3). 

Cur.  adv,  vuU, 

Sm  Robert  Phillimore  (on  Feb.  11). 
— ^A  not  unimportant  question  of  practice 

by  the  Commissioners  of  the  Cinqne  Ports 
nnder  the  proyisions  of  1  &  2  Geo.  4.  c.  76. 
The  snm  of  130/.  had  been  awarded  to  the 
appellants,  the  owners  and  crew  of  the  Lngger 
Seaman*8  Glory,  for  salvage  serrices  rendered  to 
the  baiqne  Caledonia,  upon  an  agreed  valne  of 
6,370/.  The  appellants  filed  a  petition  in  the 
High  Court  of  Admiralty,  setting  out  the  facts  of 
the  case,  and  the  17th  article  was  as  follows — 

"  The  aggregate  values  of  The  Caledonia,  her 
cargo  and  freight,  at  the  time  of  the  aforesaid 
services  were  represented  by  the  owners  thereof, 
or  their  agents,  to  be  the  sum  of  6,870/.,  and  upon 
such  representation  the  values  thereof  were  agieed 
before  the  commissioners  at  the  sum  of  6,370/.,  but 
they  largely  exceeded  the  sum."  ' 

E.  C,  Clarkson,  for  the  appellants,  moved  the 
Court  for  leave  to  file  a  petition  and  to  adduce 
fresh  evidence  on  the  hearing  of  the  appeal  upon 
an  affidavit  that  the  facts  were  not  fully  stated  in 
the  proceedings  before  the  commissioners. 

Pritchard,  for  the  respondents,  opposed  the 
motion,  and  moved  that  in  the  event  of  leave  being 
given  to  file  petition  and  adduce  other  evidence, 
the  17th  article  should  be  struck  out. 

Sm  RoBXBT  Phxllucobb  held,  that  salvage 
appeals  from  the  Cinque  Forts  were  different  from 
salvage  appeals  from  magistrates  and  County 
Courts,  and  that  therefore  the  rule  laid  down  in 
The  Generous  (1)  did  not  Apply — and  that  in  ac- 
cordance with  the  decision  in  The  Thomas  Wood  (4), 
the  Court  was  bound  to  permit  the  appellants  to 
re-open  the  case  by  fresh  pleadings  and  evidence, 
but  that  the  appellants  would  do  so  at  the  immi- 
nent peril  of  costs  in  the  event  of  the  evidence  and 
pleadings  being  unnecessary. 

Upon  the  hearing  of  the  appeal  objection  was 
again  taken  to  the  admission  of  further  evidence, 
but  the  Court  adhered  to  its  previous  decision. 

(3)  9  Monthly  Law  Magazine  (1841),  p.  217. 

(4)  1  W.  Eob.  18.    . 
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has  been  raised  in  this  case  both  in  cham- 
bers and  in  Court  before  me,  namelj, 
whether  in  an  appeal  from  the  Salvage 
Commissioners  a  tender  not  made  before 
them  can  on  appeal  be  made  in  this 
Court.  The  case  of  The  Lord  Chderich 
(3)  to  which  Mr.  AspinaU,  jnnr.,  as  cmiicua 
curicB,  was  so  good  as  to  refer  the  Court, 
seems  to  shew  that  Dr.  Lushington 
allowed  such  a  tender  to  be  made.  I  have 
looked  at  some  other  cases  on  the  same 
subject  reported  a  long  time  ago  in  the 
Monthly  Law  Magazine  during  the  in- 
terval in  which  the  regular  reports  of  the 
Court  were  for  a  time  suspended.  It 
appears,  therefore,  that  there  is  a  pre- 
cedent for  such  a  tender,  and  on  principle 
it  is  not  objectionable — the  object  of 
making  a  tender  is  to  affect  the  decision  as 
to  costs.  The  i^espondent  is  in  possession 
of  the  judgment  of  the  Court  below,  and 
has  a  right,  if  he  pleased,  to  rdj  entirely 
upon  it.  On  the  other  hand,  the  appellant 
is  entitled  to  contend  that  the  Court 
below  has  erred  not  in  awarding  salvage 
at  all,  but  in  the  amount  of  the  award, 
and  to  tender  aa  a  corrective  of  its  judg- 
ment  a  smaller  amount.  The  appellate 
Court,  if  it  should  be  of  opinion  that  the 
lesser  sum  is  sufficient,  may  consider  t]^t 
the  rejected  proposal  should  affect  the 
question  of  costs  in  the  case  before  it. 

I  therefore  shall  allow  the  tender  to 
remain  on  the  file,  and  in  future  where  a 
tender  is  made  on  an  appeal  from  the 
Salvage  Commissioners,  I  shall,  over- 
ruling my  decision  in  Chfimbers,  require 
the  tender  to  be  accepted  or  rejected — but 
in  the  present  case  I  shall  give  no 
costs. 


Proetor8«-I)7ke  &  Stokes,  for  the  appellants. 
Solicitors — Messrs.  Lowless,  Nelson  &  Jones,  for 
the  respondents. , 


Jan 


1873.        1 
1. 17,  21.  / 


THE   wSOLUS. 


Salvage — Pilots  or  Licensed  Watermen 
Salvors. 

The  exceptions  to  the  general  rvle  that  a 
pilot  cannot  claim  as  a  salvor,  otight  to  he 
few  and  weU  defined.  The  services  of  a 
pilot  cannot  easily  be  converted  into  those 
of  a  salvor. 

The  same  rule  of  law  applies  to  a  licensed 
waterma/n  when  acting  as  a  pUot. 

This  was  a  cause  of   salvage.     The 
Molus  was  a  Dutch  barque  valued,  with 
her  freight  and  cargo,   at  the  sum  of 
40,000Z.     On  the  16th  of  January,  1872, 
she  was  riding  in  a  good  bertli  close  to 
the  Deal  Bank  buoy,  about  a  mile  from 
the  South  Brake  buoy.     George  Porter, 
one  of  the  plaintiffs,  a  licensed  watermao, 
was  engaged  by  the  master  of  The  JEolus 
to  take  the  barque  down  the  channel,  for 
which  Porter  was  to  be  paid  the  sum  of 
Ts,  per  day  while  he  was  on  board,  and 
the  sum  of  5^.  in  addition.     Porter  went 
on  board  on  the  16th,  and  on  the  17th 
the  wind  came  on  to  blow  a  gale  from  S. 
to  S.S.W.,  and  the  barque  began  to  drag 
her  starboard  anchor — ^the  port  anchor 
was  not  down.    It  was  agreed  between 
the  master  and  Porter,  on  account  of 
their  nearness  to  another  ship  and  to  the 
risk  of  going  on  to  the  Bn&e  Sand,  to 
slip  their  anchor  as  there  was  some  d^lffi- 
culty  in  weighing  it.     In  answer  to  a 
signal  the  lugger.  Seaman's  Olary,  went 
to  the  barque ;  one  of  her  crew,  Henry 
Caspell^  with  some  difficulty  got  on  board 
the  barque,  and  the  lugger  was  sent  for 
an  anchor  and  chain  to  supply  the  place 
of  the  one  about  to  be  slipped.     CaspU 
at  first  was  put  to  the  helm ;  and  wnen 
the  anchor  was  sHpped  Porter  took  the 
helm,  and  Caspell  went  forward  to  note 
the  buoys.     On  the  evening  of  the  17th 
the  barque  was  brought  up  with  her  port 
anchor  off  the  North  Foreland  in  seven 
&thoms  of  water.      As  The    Seaman's 
Olory  was  too  small  to  take  off  the  anchor 
and  chain,  they  were  put  into  a  lugger 
called  The  Tiger  and  tskken  to  the  barque, 
and  in  getting  them  from  the  lugger  mto 
the  ship  two  of  the  lugger's  crew  were 
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injured,  and  the  lagger  herself  damaged. 
Porter,  in  pnrsuance  of  his  agreement, 
afterwards  piloted  the  ship  to  Beachj 
Head,  and  claimed  as  a  salvor  for  advis- 
ing with  the  master  as  to  the  means  to 
he  taken  to  release  the  ship  from  danger, 
and  for  navigating  her  in  safety  to  ^r- 
gate  Beads  in  weather  much  worse  than 
when  the  agreement  was  made* 

Deane  and  Webster,  for  the  plaintiffs. — 
The  service  in  taking  off  the  anchor  and 
chain  was  a  very  meritorions  one,  and 
entitled  to  a  large  reward.  As  for  the 
pilot,  the  service  he  stipulated  for  was  to 
pilot  the  ship  from  the  Downs  to  Beachy 
Mead ;  he  actually  took  her  from  the 
Downs  to  Margate  Boads,  which  he  had 
not  contracted  to  do,  and  saved  her  from 
great  danger.  Porter  was  not  a  licensed 
pik)t,,  and  therefore  not  bound  by  a 
licensed  pilot's  rules ;  more  service  was 
required  of  him  than  is  usually  required 
from  a  pilot,  and  he  did  not  undertake  to 
give  moxe  than  ordinary  pilotage  service. 
Except  nnder  extraordinary  circumstances 
a  pilot  ma^  not  be  able  to  recover  more 
than  his  pilotage  dues ;  but  Porter  being 
only  a  waterman  cannot  be  bound  hj  any 
Buch  rule,  if  he  rendered  services  be- 
yond those  stipulated  for  he  is  entitled 
to  salvage  reward. 

Butt  and  E,  0.  Ola/rkson,  for  the  defen- 
dants. — If  a  licensed  pilot  could  not  re- 
cover salvage,  Porter  could  not.  It  was  his 
duty  as  a  pilot  to  take  the  ship  to  a  place 
of  safety,  and  being  a  waterman  acting  as 
a  pilot  he  stood  with  respect  to  his  right 
to  salvage  upon  the  same  footing  as  a 
licensed  pilot — The  Gohmbus  (1).  Unless 
the  service  is  something  which  the  pilot 
as  a  pilot  would  not  be  bound  to  do,  he 
would  not  be  entitled  to  salvage  reward. 
A  pilot-boat  cannot  claim  salvage  for 
towing — The  General  Palmer  (2).  Porter 
only  rendered  such  services  as  he  was 
bound  to  render  as  a  pilot,  and  he  was 
sufficiently  paid  for  any  delay. 

JDea/ne  in  reply. — ^A  licensed  pilot  is 
privil^ed  and  can  charge  a  high  rate  of 
pilotage.  This  was  the  ground  upon 
which  the  case  of  The  Oeneral  Palmer  (2) 

(1)  2  Ha^.  Adm.  178,  note. 

(2)  2  Hag.  Adm.  179. 


was  decided.  Porter  rendered  extra  ser« 
vices.  In  The  Columbtts  (1)  no  extra 
services  were  rendered ;  and  in  The  En* 
terpriae  (3)  additional  pilotage  was  given 
for  extra  services. 

Cur,  adv.  vuLt 

On  the  2l8t  of  January — 

Sib  Bobebt  Phillimobe,  having  stated 
the  facts,  said :  I  have  no  hesitation  in 
pronouncing,  and  in  fBct  it  was  admitted 
by  the  counsel  for  the  defendant,  that 
Gaspell  and  the  crew  of  the  twoluggers 
are  entitled  to  recover  as  salvors,  and  it 
appears  to  me  a  very  meritorious  service. 
It  is,  however,  a  more  difficult  question 
whether  Porter  is  entitled  to  be  considered 
as  a  salvor ;  it  would  be  extremely  dan- 
gerous to  allow  the  general  rule — ^that 
pUots  cannot  claim  as  salvors — ^to  be  too 
easily  violated.  The  exceptions  to  this 
general  rule  should  be  few  and  cleai*ly 
defined;  this  is  my  view,  and  the  au- 
thorities go  a  long  way  to  strengthen  my 
opinion.  Looking  at  the  state  of  the 
vreather,  the  dangerous  vicinity  of  the 
Brake  Sand,  and  the  manner  in  -which 
the  anchor  was  brought  out,  I  am  of 
opinion  that  the  services  rendered  w^re 
such  that  the  Court  ought  to  reward 
them  with  a  liberality  proportionate  to 
the  value  of  the  vessel.  This  is  the  prin- 
ciple on  which  the  Court  always  proceeds 
in  awarding  salvage  remuneration.  At 
the  same  tune  it  must  be  remembered 
that  there  was  no  absolute  necessity,  as 
the  circumstances  really  hd^pened,  for 
the  services  of  the  two  luggers.  The  total 
sum  that  I  shall  award  is  280Z.,  the  dis- 
tribution of  which  leads  the  Court  to 
consider  the  legal  question,  whether  the 
services  of  Porter  are  to  be  considered 
not  those  of  a  pilot,  but  rather  those  of  a 
salvor.  There  is  one  point  preliminary 
to  the  decision  of  this  question,  which  I 
must  now  consider.  It  was  strongly 
pressed  upon  me,  in  the  first  instance,  that 
Porter  was  not  a  licensed  pilot,  but  only 
a  waterman.  I  think  that  on  principle 
this  fact  can  make  no  difference.  Poiier 
took  upon  himself  to  discharge  the  duties 
of  a  pUot^  and  can  only  claim  as  a  pilot. 
My  opinion  on  this  point  is  confirmed  by 

(3)  2  Hog.  Adm.  178,  note. 
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the  decision  of  Lord  Stowell  in  the  cases 
of  The  Columbus  (1)  and  of  The  Michael 
(4).  That  learned  Jndge  there  refdsed 
to  consider  fishermen,  taken  on  board  in 
the  channel  as  pilots,  entitled  to  be  re- 
warded as  salvors,  observing  that  they 
were  engaged  as  pilots ;  ana  if  thej  as- 
sumed that  character  ihej  ought  to  adopt 
the  rales,  and  be  remunerated  according 
to  the  rates  of  that  service.  Od  this  case 
I  conclude^that,  whatever  the  law  is  as  to 
pilots,  that  law  is  applicable  to  the  plain- 
tiff Porter.  As  I  have  said,  the  excep- 
tions to  the  general  rule  that  a  pilot  can- 
not recover  as  a  salvor,  ought  to  be  few 
and  well  defined,  and  it  ought  to  be  weU 
understood  that  the  services  of  a  pilot 
cannot  easilv  be  converted  into  those  of  a 
salvor.  I  find  my  opinion  strengthened 
by  other  cases  decided  in  this  Court.  In 
the  case  of  The  Frederick  (5),  Dr.  Lush- 
ington  said — *'  It  has  been  urged  in  the 
argument  for  the  owners  tliat  pilots  are 
not  to  convert  thehr  duties  into  salvage 
services.  This  may  be  a  correct  position 
under  ordinary  circumstances  ;  at  the 
same  time  it  is  to  be  observed,  that  it  is  a 
settled  doctrine  of  this  Court  that  no 
pilot  is  bound  to  go  on  board  a  vessel  in 
distress  to  render  pilot  services  for  mere 
pilotage  reward.  If  a  pilot,  being  told 
that  he  would  receive  pilotage  only,  re- 
fused to  take  charge  of  a  vessel  in  that 
condition,  he  would  be  subjected  to  no 
censure ;  and  if  he  did  take  charge  of 
her,  he  would  be  entitled  to  salvage  re- 
muneration." That  case  is  an  instance 
of  one  class  of  cases  where  a  pilot  may 
claim  as  a  salvor.  Another  class  of  cases 
where  a  pilot  may  recover,  is  also  men- 
tioned in  the  books,  viz.,  where  he  had 
been  employed  as  a  pilot,  but  circum- 
stances supervene  which  so  alter  the  cha- 
racter of  his  service  that  he  becomes  a 
salvor.  In  the  present  case,  the  vessel 
was  not  in  distress  at  the  time  when  the 
pilot  went  on  board,  and  there  was  no 
supervening  distress  which  required  him 
to  act  as  a  salvor.  He  displayed  loc^ 
knowledge  and  the  peculiar  skill  of  a 
pilot.  Such  knowledge  and  skill,  shew- 
ing themselves  in  proper  directions,  the 

(4)  2  Hag.  Adm.  178. 

(5)  1  W.  Rob.  17. 


pilot  tacitly  contracted  to^pply,  audit 
was  the  application  of  these  quaiities 
which  brought  the  ship  in  safety  to  Mar- 
gate  Beads.  This,  which  was  strictly 
contracted  for  and  within  the  scope  of 
his  contract,  really  constituted  the  service 
rendered  by  him.  Before  leaving  this 
point,  I  will  call  attention  to  the  case  of 
TJie  Joseph  Harvey  (6).  Lord  Stowell 
there  said — "It  may  be  in  an  extra- 
ordinary case  difficult  to  distinguish  a 
case  of  pilotage  from  a  case  of  salvage 
properly  so  called,  for  it  is  possible  that 
the  safe  conduct  of  a  ship  into  a  port, 
under  circumstanoes  of  extreme  dajiger 
and  personal  exertion,  may  exalt  a  pilotage 
service  into  something  of  a  salvage  ser- 
vice. But  in  ^neral  they  are  distin- 
guishable enough,  and  the  pilot,  though 
he  contributes  to  the  safety  of  the  ship, 
is  not  to  claim  as  a  legal  salvor."  That 
seems  to  me  the  sound  doctrine  to  which 
I  mean  to  adhere.  After  thus  reviewing 
the  facts  and  the  law,  I  am  bound  to  pro- 
nounce that  they  do  not  bring  Porter's 
case  within  those  exceptions  wUch  would 
give  him  the  right  to  claim  salvage  in 
this  Court,  and  I  therefore  reject  his 
claim.  I  shall  distribute  the  sum  I  have 
awarded  as  follows — ^To  The  Seaman's 
Glory  1  award  70Z. ;  to  Caspell  802. ;  to 
the  owners  of  The  Tiger,  for  the  damage 
sustained,  40Z. ;  and  in  respect  of  the 
salvage  services  of  The  Tiger  I  award 
I40Z.,  out  of  which  sum  double  shares 
must  go  to  the  two  injured  men. 


Solicitors — Messrs.  Lowless,  Nelson  &  Jones,  for 

plaintiflb. 

Proctop~C.  Waddilore,  for  defendants. 


(6)  1  C.  Bob.  306. 
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March  19,  20,  21.  >       the  charkieh. 
May?. 

Damage — CoUision — Immumtyfrom  Ar* 
rest— Ship  belonging  to  the  Khedive  of 
Egypt — Evidence, 

The  0.  belonging  to  the  Khedive  of  Egypt 
and  wuaUy  employed  vn  carrying  mails 
and  passengers,  came  to  England  with  mer- 
ehandise  and  for  repairs.  Having  completed 
her  repairs,  and  while  on  a  trial  trip  down 
the  Thames  she  came  into  collision  with  the 
B,  On  arrest  of  the  0.  by  the  owners  of 
the  B., — Held,  first,  that  his  Highness 
the  Khedive  is  not  entUled  to  the  privileges 
of  a  sovereign  prince.  Secondly,  that 
even  the  privileges  of  a  sovereign  prince 
icould  not  extend  to  immunity  from  arrest 
m  a  suit  for  damage  by  colUswn.  Thirdly, 
thai  if  the  privileges  did  extend  to  such  an 
immunity,  they  would  have  been  waived  in 
this  ease  by  the  employment  of  the  ship  at 
the  time  as  a  trader. 

Proceedings  in  rem  may  in  some  cases  be 
instituted  wUhout  any  violation  of  interna* 
Hanoi  law,  though  the  owner  of  the  res  be 
m  the  category  of  persons  privileged  from 
personal  suit. 

Semble,  within  the  ebb  and  flow  of  the 
sea  in  the  case  of  salvage,  the  obligatio  ex 
quasi  contractu  attaches  jure  gentium  upon 
the  ship  to  whichthe  service  has  beenrendered, 
and  in  the  case  of  collision,  the  obligatio 
ex  quasi  delicto  aMaches  jure  gentium  upon 
the  ship  which  is  the  wrong-doer  whatever 
be  her  character,  public  or  private. 

In  considering  the  international  status  of 
UieKhedive  of  Eyypt, — 'R.Q\6.,thai  the  Oourt 
may  enquire  into  the  general  history  of  the 
government  of  Egypt,  the  firmans  of  the 
Forte  and  European  treaties  concerning  the 
relations  between  Egypt  and  the  Porte,  and 
thai  the  Oourt  may  also  obtain  direct  in* 
formation  from  the  Foreign  Office. 

This  was  a  question  of  jurisdiction  in 
a  cause  of  damage  arising  ont  of  a  colli- 
sion between  the  steamship  Oharkieh,  be- 
longine  to  the  Khedive  of  Eg^pt,  and  the 
steamship  Batavier,  belongmg  to  the 
Netherlands  Steamdiip  Company.  The 
collision  occurred  on  the  19th  of  Octo- 
ber, 1872,  in  the  river  Thames,  as  The 
Charkieh  was  returning  from  a  trial-trip 

17kw  Skehs,  42. — ^Adxibaltt. 
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of  her  machinery,  the  ship  having  been 
for  some  months  under  repair  in  England. 
On  the  2lBt  of  October  the  cause  was  in- 
stituted on  behalf  of  the  owners  of  The 
Batavier,  and  on  the  same  day  The  Char^ 
kieh  was  arrested,  and  remained  under 
arrest  when  the  following  judgment  was 
given.  No  appearance,  on  behalf  of  the 
owner  of  The  Oharkieh,  was  entered  at 
the  time  the  ship  was  arrested,  and  in 
the  month  of  November,  1872,  an  appli- 
cation, on  behalf  of  his  Highness  Ismael 
Pacha,  Khedive  of  Egypt,  was  made  to 
the  Court  of  Qaeen's  Bench  for  a  pro- 
hibition to  restrain  the  Court  of  Admi- 
ralty from  proceeding  further  in  the  suit 
instituted  in  that  Court.  A  rule  nisi  was 
granted,  and  after  argument  it  was  dis- 
charged on  the  23rd  of  January,  1873 ; 
the  Court  expressed  no  opinion  upon  the 
case,  and  only  decided  that  the  question 
involved  was  one  upon  which  the  Court  of 
Admiralty  was  specially  qualified  to  adj  udi- 
cate  (1).  An  appearance  under  protest 
was  then  entered  on  behalf  of  his  High- 
ness Ismael  Pacha,  the  Khedive  of  Egypt, 
the  owner  of  The  Oharkieh,  and  Admiral 
Latif  Pacha,  Minister  of  Marine  of  the 
(Jovemment  of  Egypt.  The  pleadings 
on  protest,  so  far  as  material,  were  as 
follows — 

PBTmON. 

1.  2%^  Oharkieh  is  an  iron  screw  steam- 
ship of  1,615  tons  gross  measurement, 
with  engines  of  350  horse  power,  and  is 
maimed  by  a  crew  of  about  ninety  men. 

2.  Before  and  until  the  year  1870  The 
Oharkieh  was  the  property  of  an  Egyptian 
Trading  Company.  In  that  year  the  said 
company  was  dissolved. 

3.  At  the  time  of  the  dissolution  of  the 
said  company,  and  in  the  said  year  1870, 
The  Oharkieh  was  purchased  by  the 
Egyptian  Government.  From  the  time 
of  the  said  purchase  until  and  at  the  time 
of  the  collision  hereinafter  mentioned 
and  thence  until  and  at  the  time  of  the 
institution  of  this  suit  and  the  arrest  of 
the  said  steamship  therein.  The  Oharkieh 
has  always  been  and  still  is  the  prop^riy 
of  his  Elighness  Ismael  Pacha,  the  Khe- 
dive of  Egypt,  as  reigning  sovereign  of 

(1)  See  42  Law  J.  Bop.  (2r.8.)  Q.B.  75;  s.  c. 
Law  Hep.  8  Q.6.  197. 
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the  state  of  Egypt,  and  daring  all  the 
time  aforesaid  has  been  and  still  is  a 
public  vessel  of  the  Government  and 
semi-sovereign  state  of  Egypt. 

4.  From  the  time  when  The  Ghnrkieh 
became  tho  property  of  his  Highness  the 
Khedive,  as  sovereign  prince  of  Egypt, 
as  hereinbefore  alleged,  the  said  steam- 
ship has  been  and  still  is  a  ship  of  the 
Egyptian  branch  of  the  Imperial  Ottoman 
Navy,  and  is  entitled  to  carry  and  does 
nse  and  carry  the  Ottoman  naval  pendant, 
and  the  Ottoman  naval  ensign,  which  are 
used  by  all  the  ships  of  the  Egyptian 
navy,  as  distinguished  from  Egyptian 
merchant  vessels. 

5.  The  Gharhieh  is  officered  by  Egyp- 
tians, with  the  exception  of  an  acting 
commander,  sailing-master  and  engineers, 
who  are  Europeans.  The  said  Egyptian 
officers  hold  commissions  from  his  High- 
ness the  Khedive,  and  are  in  the  naval  ser- 
vice of  the  Egyptian  (Government.  The 
said  European  officers  are  respectively 
under  contract  to  serve  the  Egyptian  Go- 
vernment. 

6.  All  the  said  officers  and  crew  of  The 
Oharkieh  are  appointed  by,  and  are  under 
the  control  of  the  defendant,  under  pro- 
test, Latif  Pacha  as  Minister  of  Marine 
of  t^e  said  Government  of  Egypt,  and 
the  said  steamship  is  ordinarily  and  was 
at  the  time  of  her  said  arrest,  under  the 
orders  and  control  of  the  said  Minister  of 
the  Marine.  For  somd  time  before  The 
Oharkieh  lefb  Egypt  for  England  as  here- 
inafter mentioned,  the  said  steamship  was 
under  the  control  and  orders  of  the  Egyp- 
tian Minister  of  the  Interior,  and  was 
employed  by  him  as  a  government  packet, 
carrying  the  mails  and  passengers  and 
cargo,  between  Alexandria  and  Constan- 
tinople. 

7.  In  the  month  of  September,  1871, 
The  Oharkieh  was  despatched  from  Alex- 
andria to  England,  for  the  purpose  of 
being  repaired,  and  the  defendant  under 
protest,  Iiatif  Pacha,  as  such  Minister  of 
Marine,  issued  under  his  seal  proper  cre- 
dentials as  to  her  ownership  and  the  ser- 
vice upon  which  she  was  engaged.  The 
said  credentials  are  contained  m  a  docu- 
ment in  the  Arabic  and  French  languages, 
of  which  a  copy  and  translation  is  an- 
nexed hereunto. 


8.  For  the  purpose  of  lessening  the  ex- 
pense occasioned  to  the  Egyptian  Govern- 
ment, by  sending  The  Oharkieh  to  England 
as  aforesaid,  certain  cargo  was  brought 
by  the  said  steamship  to  England.  With 
the  same  object  the  said  steamship  had 
before  her  arrest  in  this  suit  been  adver- 
tised as  about  to  sail  from  London  to 
Alexandria  carrying  cargo. 

9.  All  freights  and  passage  money 
whatever  which  The  Oharkieh  has  earned 
in  the  aforesaid  employment  as  a  packet 
of  the  Egyptian  Government  or  on  her 
voyage  to  England  have  been  and  are  ul- 
timately received  by  and  accounted  for  to 
the  said  Minister  of  the  Interior  of  Egypt, 
and  form  part  of  the  public  revenues  of 
Egypt.  Any  freight  earned  by  the  said 
steamship  on  her  said  return  voyage  to 
Alexandria  will  be  in  the  same  way  re- 
ceived on  account  of  the  said  Minister  of 
the  Interior. 

10.  On  or  about  the  19th  day  of  Octo- 
ber, 1872,  The  OJiarkiehj  which  had  com- 
pleted her  repairs  and  was  returning  from 
a  trial-trip  of  her  machinery,  came  into 
collision  with  the  said  steamship  Batavier 
in  the  river  Thames. 

"  Egyptian  Ministry  of  the  Marine. 
"  Notice. 

"  The  steamship  Oharkieh^  belonging  to 
the  Government  of  the  Khedive,  of  tho 
burden  of  1,615  tons,  and  of  850  horse- 
power, with  two  masts,  leaves  this  day 
Alexandria  for  London,  under  the  com- 
mand of  the  captain  Jovani  Anderlich, 
by  the  order  of  his  Highness  the  Khedive, 
for  the  purpose  of  being  repaired  there, 
and  in  obedience  of  the  oiders  given  to 
us,  we  give  notice  to  the  public  of  the 
departure  of  .the  said  ship  under  the  flag 
of  the  Ottoman  empire. 

**  We  request  all  officers,  civil  and 
military,  of  every  state,  whether  friendly 
or  allied,  all  officii  and  all  others  whom 
it  may  concern,  to  render  help  and  assist- 
ance wherever  need  may  be  as  the  rules 
of  the  sea  require,  during  the  voyage  to 
London  and  back,  and  during  the  time 
that  the  said  ship  shall  remain  in  London. 
'*  Alexandria^  Thursday,  29  Gamed  Arer, 

"  1288,  or  14  September,  1871. 
"  Signed,  LatiffPaoha, 

'*  Minister  of  the  Marine  of  Egypt." 
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Answer. 
2.  The  steamship  Oharkieh  proceeded 
against  in  this  cause  is  built,  fitted  and 
equipped  solely  for  the  purpose  of  carry- 
ing cargo  and  passengers,  and  not  in  any 
way  as  a  ship  of  war,  and  before  and  un- 
til the  year  1870,  and  whilst  she  is  alleged 
by  the  defendant  to  have  belonged  to  an 
Egyptian  trading  company,  she  was  used 
for  the  purpose  of  trade  and  profit  as  a 
merchant  vessel,  and  the  said  ship  was 
from  the  tiifie  when  she  is  alleged  by  the 
defendant  tQ  have  been  purchased  by  the 
Egyptian  Gcvemment  and  until  she  was 
despatched  from  Alexandria  in  the  month 
of  September,  1871,  used  in  like  manner 
by  her  owners  whomsoever  for  the  pur- 
pose of  trade  and  profit  as  a  merchant 


3.  Before  The  Oharkieh  was  despatched 
from  Alexandria  in  the  month  of  Sep- 
tember, 1871,  for  this  country,  she  was 
pat  up  at  Alexandria  by  the  owners 
whomsoever  in  the  ordinary  way  as  a 
general  ship  to  carry^  cargo  to  London, 
and  a  large  quantity  of  cargo  was  shipped 
on  board  her  at  Alexandria  by  divers 
persons,  and  accepted  by  her  master  and 
owners  whomsoever  for  carriage  to  Lon- 
don  for  freight  to  be  paid  for  such  car- 
riage, and  bills  of  lading  for  such  cargo 
of  an  ordinaiy  mercantile  character,  con- 
tuning  provisions  and  stipulations  for 
the  prot^tion  as  well  of  the  shipowner 
as  of  the  owners  of  the  goods,  were  in  the 
ordinary  wot  signed  and  delivered  by  or 
on  behalf  of  her  owners  whomsoever. 

4.  The  Charkieh  came  to  England  with 
her  said  cargo  as  and  upon  the  footing  of 
an  ordinary  merchant  vessel,  and  neither 
the  master  of  The  Oharkieh  nor  the  owner 
whomsoever  at  any  time  until  after  she 
was  arrested  in  this  suit  claimed  that  she 
should  be  treated  otherwise  than  as  an 
ordinary  merchant  vessel,  and  she  was  in 
&ct  treated,  and  by  her  master  and  owners 
whomsoever  without  objection  suffered  to 
be  treated  in  all  respects  as  an  ordinary 
merchant  vessel,  and  on  her  said  arrival 
she  received  on  board  her  British  Custom 
House  officers  in  the  usual  way  as  a  mer- 
chant vessel,  and  was  reported  inwards 
by  her  master,  and  paid  light  and  tonnage 
and  other  dues  in  the  ordinary  way  as  a 
merchant  vessel. 


5.  At  the  time  of  the  collision  between 
T^  Oharkieh  and  The  Baiavier  in  the 
said  petition  mentioned,  The  Oharkieh  had 
been  entered  outwards  at  the  Custom 
House  in  the  ordinary  way  as  a  merchant 
vessel,  to  load  cargo  for  Malta  and  Alexan- 
dria as  a  merchant  vessel,  and  had  been  put 
and  publicly  advertised  with  the  authority 
of  her  owners  whomsoever  as  one  of  a 
regular  line  of  vessels  to  carry  soods  and 
passengers  to  Malta  and  Alexan£m  The 
exhibit  hereto  annexed  marked  "A  "  is  a 
true  copy  of  such  advertisement.  The 
Oharkieh  had  on  board  at  the  time  of  the 
said  collision  a  quantity  of  cargo  which 
had  been  laden  on  board  her  for  carriage 
to  Malta  or  Alexandria  on  her  said  then 
proposed  voyage,  and  which  was  being 
used  to  ballast  her  on  her  trial-trip  in  the 
said  petition  mentioned. 

6.  The  plaintiffs  submit  that^  even  if 
The  Oharkieh  was  at  the  time  of  the  said 
collision  the  properW  of  the  Khedive  or 
the  Government  of  Egypt,  yet  that  she  is 
subject  to  the  jurisdiction  of  this  Honour- 
able Court,  and  liable  to  process  in  this 
suit. 

7.  The  plaintiffs  further  allege  and  sub- 
mit that  His  Highness,  Ismael  Pacha,  the 
Khedive  of  Egypt,  as  reigning  Sovereign 
of  the  semi-sovereign  state  of  Egypt,  is 
not  such  a  reigning  Sovereign  as  to  en- 
title him,  or  the  (Government  of  Egypt, 
to  have  accorded  to  ITie  Oharkieh,  by  the 
comity  of  nations  or  otherwise,  the  privi- 
leges or  immunities  of  a  public  vessel  of 
war  of  an  independent  Sovereign  or  state, 
or  the  privilege  of  freedom  from  arrest 
and  process  in  this  suit. 

"(A). 
"Regular  line  of  Screw  Steamers  to 
Malta  and  Alexandria.    Will  be  promptly 
dispatched,  to  follow  the  '  Mahalla,'  the 
remarkably  fine  first-class  screw  steamer, 
"  Charkieh,  A.  1, 
"for 
"  Malta  and  Alexandria. 
"  Has  excellent  accommodation  for 
"  Passengers. 
"  1,167  Tons  register.   1,200  Horse  power. 
"  John  Anderlich,  Commander. 
"  Loading  in  Millwall  Dock. 
"All  goods  received  by  special  agree- 
ment, and  must  be  sent  alongside  at  least 
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two  clear  days  before  the  date  of  cleariiig, 
and  mast  be  distinctlj  marked  with  the 
name  of  the  port  for  which  thej  are 
destined,  or  the  ship  will  not  be  respon- 
sible for  the  delivery  of  the  same.  Barges 
will  be  nnladen  as  quickly  as  possible  to 
suit  the  convenience  of  stowage,  bat  if 
delay  occurs  from  any  cause  whatever  the 
owners  will  not  be  responsible  for  deten- 
tions of  craft.  Engagements  of  goods  are 
subject  to  there  being  room  in  the  vessel 
when  they  come  alongside. 

'*  For  freight  or  passage  apply  to 
"  W.  E.  Bott  &  Co.,  9,  Billiter  Street, 
"  or  to  O.  L.  Jackson  &  Sons, 

"18,  BiUiter  Street. 

"  Mate's  receipts  (if  any)  required  in 
exchange  for  bills  of  lading,  which  must 
be  obtaaned  of 

"Cookes&Iiloyd,51  Fenchurch  Street." 

Rbplt. 

2.  Referring  to  paragraph  4  of  the 
said  answer,  they  say  that  after  the  ar- 
rival of  The  OJuvrkiek  in  England  in  the 
year  1871,  and  long  before  the  collision 
between  The  OharHeh  and  The  Baiavier 
in  the  petition  mentioned,  application  was 
made  on  behalf  of  His  Etighness  the 
Khedive  of  Egypt  to  the  Lords  Commis- 
sioners of  the  AdmirallQr  of  our  Sovereign 
Lady  the  Queen  to  appoint  a  surveyor  to 
supervise  the  repairs  of  The  OharJaeh^  as 
bemg  an  Egyptian  Government  vessel, 
and  not  an  ordinary  merchant  ship,  and 
that  the  said  Lords  Gonmiissioners  recog- 
nising The  Gha/rlcieh  as  a  vessel  of  the 
Egyptian  Government  as  aforesaid,  ap- 
pointed such  a  surveyor,  and  the  repairs  of 
The  Charkieh  were  effected  under  his 
supervision. 

8.  They  submit  that  the  allegations 
in  paragraphs  2,  3,  4  and  5  of  the  said 
answer  of  the  plaintiffs  in  this  suit  do  not, 
if  they  are  true,  shew  that  this  Honour- 
able Court  has  jurisdiction  to  entertain 
this  suit,  or  that  the  said  plaintiffs  can 
prosecute  the  same  therein. 

It  appeared,  from  the  evidence,  that  the 
Khedive  had  a  fleet  of  six  or  seven  ships 
running  between  Alexandria  and  Con- 
stantinople, carrying  the  mails,  and,  to 
use  the  words  of  one  of  the  Khedive's 
officers — "  cargo,  specie,  passengers,  every- 


thing," and  that  The  Oha/rhieh  carried  the 
flag  of  the  Imperial  Ottoman  navy.  It 
also  appeared  that  there  is  a  flag  used  for 
Egyptian  merchant  ships,  but  no  flag  of 
the  Egyptian  navy  as  stated  in  the  plead- 
ings. A  person  of  the  name  of  Anderlich 
was  acting  commander  of  The  Oharhieh; 
he  was  not,  however,  a  subject  of  the 
Khedive,  and  had  no  naval  rank.  It  also 
appeared  that  the  Khedive  appoints  offi- 
cers to  no  higher  rank  than  that  of  first 
lieutenant  in  the  navy,  and  of  a  corre- 
sponding rank  in  the  army ;  the  Sultan 
appointing  all  the  officers  of  higher  rank 
in  both  the  army  and  navy.  A  Mr. 
Jackson  deposed  that  his  Arm  acted  as 
brokers  for  The  Oharhieh ;  that  he  char- 
tered The  Oharkieh  back  to  Alexandria, 
and  circulated  printed  bills,  of  one  of 
which  the  following  is  a  copy — 

**  Regular  line  of  Screw  Steamers  to 

Malta  and  Alexandria.   Will  be  promptly 

dispatched,  to  follow  the  '  Malhalla,'  the 

remarkably  fine  first-class  screw  steamer, 

"  Charkieh,  A.  1, 

"for 

"  Malta  and  Alexandria. 

"  Has  excellent  accommodation  hr 
"  Passengers. 
"1,167  Tons  register.  1,200  Horse  power. 
"  John  Anderlich,  Commander. 
"  Loading  in  Millwall  Dock. 
•   "  All  goods  received  by  special  agree- 
ment, and  must  be  sent  alongside  at  least 
two  clear  days  before  the  date  of  clearing, 
and  must  be  distinctly  marked  with  the 
name  of  the  port  for  which  they  are  des- 
tined, or  the  ship  will  not  be  responsible 
for  the  delivery  of  the  same  . .  %  For  fireight 
or   passage    apply  .  .  .  Mate's   receipts 
(if  any)  required  in  exchange  for  bills  of 
lading,  which  must  be  obtained,  &c.  .  .  ." 

Mr.  Jackson  also  deposed  that  The 
Oharhiehy  on  her  arrival  in  this  country, 
was  entered  by  him  at  the  custom-house, 
like  any  ordinary  merchant  ship,  and  that 
as  the  ship  belonged  to  the  Khedive  he 
had  no  register  to  produce,  and  the  excuse 
was  admitted ;  he  paid  light,  pilotage  and 
tonnage  dues. 

O'Connor,  a  custom-house  officer,  de- 
posed that  he  boarded  The  Oharkieh  at 
Gravesend,  and  went  up  with  her  to  the 
dock,  where  he  left  her  in  charge  of  the 
custom-house  authorities. 
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Wben  the  suit  was  inBtituted,  the  Re- 
gistrar of  the  Court,  by  direction  of  his 
Lordship,  wrote  to  His  Excellency  Musurus 
Pasha,  to  inform  him  of  the  arrest  of  the 
ship,  bat  no  answer  was  received  to  the 
lettcflT. 

Butt,  Cohen,  and  Oibson,  in  objection  to 
the  jurisdiction  of  the  Coart. — No  sait  or 
actioD,  in  rem  or  in  personaniy  can  be 
maintained  in  any  Court  in  this  kingdom 
against  a  foreign  sovereign,  at  least  for 
any  tort  of  himself  or  his  servants.  In  no 
case  would  a  Court  arrest  the  property  of 
a  sovereign,  as  sovereign,  and  when  in 
the  hands  of  his  own  servants.  His 
Highness  is  clearly  a  sovereign  prince. 
This  appears,  among  other  things,  from 
his  being  at  the  head  of  a  government, 
levying  taxes,  commissioning  officers,  and 
having  a  Minister  of  Finance.  Sot  the 
question  of  the  status  of  a  foreign  prince 
is  a  matter  within  judicial  knowledge  of 
the  Courts  or  of  which  the  Court  should 
inform  itself  by  application  to  the  Foreign 
Office.  An  ambassador  or  sovereign  prince, 
even  though  he  trades,  does  not  by  so 
doing  forfeit  his  privilege.  To  some  ex- 
tent every  sovereign  pnnoe  is  a  carrier 
for  hire— -«.^.,  in  respect  of  the  postal  ser- 
vice.  The  proposition  as  to  forfeiture 
must  apply,  if  at  aJl,  to  all  cases  of  trading, 
as  the  Court  cannot  try  the  question — what 
extent  or  what  kind  of  trading  would 
work  a  forfeiture.  In  this  case,  at  the 
time  of  the  collision,  the  ship  was  not 
trading  ;  she  was  not  carrying  her  cargo 
in  the  sense  of  earning  her  freight; 
she  was  merely  on  a  trial  trip  for  the 
purpose  of  testing  her  engines;  The  case 
mainly  depends  upon  the  construction  of 
the  statute  7  Anne,  o.  12,  which  really 
leaves  the  Court  no  discretion. 

MUw<»rd  and  E.  0.  Clarhson,  in  sup* 
port  of  the  jurisdiction. — The  immunity 
from  civil  process  applies  only  to  ships 
used  for  national  purposes ;  the  test  should 
be  whether  or  no  the  ship  was  in  the  ser- 
vice of  the  prince  for  national  or  for 
money-making  purposes.  The  privilege 
is  not  by  right,  but  by  comity ;  and  though 
this  extends  to  the  ship  and  its  appurte- 
nancee,  the  men  would  nevertheless  be 
amenable  to  the  jurisdiction  if  off  the 
ship.      Every  foreign  ship  which  comes 


to  this  country  comes  only  by  license, 
and  from  all  the  facts  of  this  case  it  must 
be  inferred  that  the  license  was  to  the 
ship  as  an  ordinary  trader.  One  nation 
can  only  regard  another  in  its  political 
capacity,  and,  therefore,  unless  the  Khe- 
dive was  here,  in  this  case,  in  his  political 
character,  the  Court  would  not  regard 
him.  A  sovereign  may,  by  express  con- 
tract, waive  his  privilege ;  and  from  the 
circumstances  of  this  case  it  is  to  be  in- 
ferred that  he  had  agreed  to  submit  him- 
self to  the  jurisdiction.  K  the  boilers 
supplied  to  the  ship  here  had  not  been 
paid  for,  the  engineer  would  surely  have 
had  his  ordinary  common  law  lien  ;  and 
if  the  ship  had  carried  passengers  from 
this  country  she  would  have  been  subject 
to  the  Passengers  ActsI  But  the  Khedive 
has  not  the  rights  of  an  independent  sove- 
reign. Among  other  disqualifications  he 
cannot  send  an  ambassador,  or  make  war 
or  treaties,  and  but  for  his  firman,  would  bo 
like  any  ordinary  pasha,  and  is  also  liable 
to  civil  process  m  the  courts  of  the  Otto- 
man Empire. 

BtUty  in  reply. 

The  followmg  cases  were  cited  in  argu- 
ment— As  to  the  means  of  ascertaimng 
whether  a  state  is  an  independent  govern- 
ment, Taylor  v.  Barclay  (2).  As  to  the 
right  of  a  sovereign  or  an  ambassador  to 
immunity  fix)m  civil  process — Bynker- 
shoek.  Be  Foro  Leg,  c.  2 ;  Opera  Minora 
(ed.  1780),  p.  435;  c.  3,  445;  c.  16,  p. 
512;  The  Exchange  (3);  The  Santissima 
Trinidad  (4) ;  stat.  7  Anne,  c.  12 ;  BarhruVa 
case  (5)  ;  Triquet  v.  Bath  (6)  ;  Heathfield 
v.  OhUton  (7) ;  Taylor  v.  Best  (8) ;  The 
Magdalena  Steam  Navigation  Company 
V.  Martin  (9) ;  Qrotius  de  Jure  Belli,  lib. 
2.  c.  18.  s.  9 ;  The  Prins  Frederik  (10)  ; 
The  Comus  (11)  ;  Briggs  v.  Light  Boats 

(2)  2  Sim.  213 ;  8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc 
65. 

(3)  7  Cranch,  U.S.  Sup.  Ct  Hop.  116;  e.  «. 
Court  below,  4  Am.  L.J.  238  ;  8.  c.  2  Curt.  478. 

(4)  7  WheatoD,  American  Bep.  283,  362. 
(6)  Cases  temp.  Talbot,  281. 

(6)  8  Burr.  1478. 

(7)  4  Burr.  2016. 

(8)  14  Com.  B.  Rep.  487  ;  s.  c.  23  Law  J.  Rep. 
(N.8.)  C.P.  89. 

(9)  2  R  &  £.  94 ;  8.  c.  28  Law  J.  Rep.  '(n.8.) 
Q.B.  310. 

(10)  2  Dodson,  467. 

(11)  Ibid.  464. 
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(12)  ;    Wadsworth  v.  The  Queen  of  Spain 

(13)  ;  De  Haber  v.  The' Queen  of  PoHugal 
(14) ;  The  United  States  v.  Wilder  (15). 
Astowaiyer  of  privilege,  The  Swift  (16). 

Our,  adv,  vult. 

On  the  7th  of  May— 

Sib  R.  Phillimobe,  after  stating  the 
facts,  said — From  these  averments  in  the 
pleadings,  and  these  facts  in  the  evidence, 
the  following  questions  arise— 

1.  Is  the  international  status  of  the 
Khedive  that  of  sovereign  prince  of 
Egypt? 

2.  Is  he  entitled  by  virtue  of  that  status 
to  claim  the  exemption  of  this  ship  from 
the  jurisdiction  of  this  Court  ? 

8.  If  he  be  entitled  to  this  privilege, 
has  he  waived  or  forfeited  it  ? 

I  proceed  to  consider  these  questions 
in  their  order,  and  first,  as  to  the  interna* 
tional  status  of  his  Highness  the  Khedive. 

Very  scanty  evidence  as  to  this  status 
of  the  Khedive  was  produced  before  me  at 
the  hearing  of  the  case. 

I  was  told  by  the  counsel  for  his  High- 
ness that  it  was  considered  improper  to 
offer  evidence  upon  this  subject,  that  it 
was  my  daty  to  take  official  cognisance 
of  that  statuSf  and  to  obtain,  by  reference 
to  the  Foreign  Office,  any  information 
which  I  might  think  necessary.  Whether 
this  was  or  was  not  the  right  course  on 
the  part  of  counsel  to  adopt,  I  do  not  now 
stop  to  enquire. 

I  have  endeavoured  to  inform  myself 
upon  these  points,  and  have  had  recourse 
to  the  following  sources  of  knowledge — 

1.  The  general  history  of  the  govern- 
ment  of  Egypt. 

2.  The  firmanp,  which  contain  the  pub- 
lic law  of  the  Ottoman  Empire  on  this 
subject, 

8.  The  European  treaties,  which  con- 
cern the  relations  between  Egypt  and  the 
Porte. 

4.  The  answer  which  the  Foreign  Office 
^has  furnished    to  an   enquiry  which    I 
thought  it  my  duty  to  make. 

(12)  2  Allen  (93  Mass.  Rep.)  p.  167. 

(13)  17  Q.B.  Kep.  171  ;  s.  c  20  Law  J.  Rep. 
(n.8.)  Q.B.  488. 

(14)  Ibid.  196 ;  8.  c.  20  Law  J.  Rep.  (n.s.)  aB. 
488. 

(15)  3  Sumner  (American),  313. 

(16)  1  DodsoD,  320-339. 


In  the  first  place,  some  reference  to  the 
past  as  well  as  to  the  present  political  his- 
tory of  Egypt  seems  necessaiy,  in  order  to 
ascertain  whether  at  any  time,  since  the 
Mahommedan  Conquest,  that  country  has 
possessed  the  character  of  an  independent 
state ;  because  in  weighing  the  effect  of 
doubtful  &cts  and  circumstances  arising 
out  of  the  vicissitudes  of  national  life,  it 
might  fairly  be  considered  that  such  a 
character  once  possessed  might  more 
easily  revert  than,  having  had  no  previous 
existence,  be  for  the  first  time  created. 

The  conquest  of  Egypt  was  eflfected  by 
Amer,  the  general  of  the  caliphs,  in  6^ 
1.  D.,  and  from  the  death  of  Caliph  Omar,  in 
644  A.D.,  it  continued  to  be  a  province  of 
the  Arab  Empire  under  a  governor  ap- 
pointed by  the  caliphs. 

This  nominal  subordination  to  the 
caliphs  appears  to  have  continued  while 
the  government  de  facto  was  in  the  hands 
of  various  dynasties,  who  reigned  under 
the  title  of  Soldan  or  Sultan  of  Egypt. 

The  last  sultan  of  the  Memlook  dy- 
nasty of  Egypt,  which  had  been  estab- 
lished about  1260  a.d.,  was  overthrown 
in  lol7,  A.D.,  by  Selim  I.,  the  Ottoman 
Sultan  of  Constantinople. 

About  this  time  the  last  of  the  Gahphs 
in  Egypt  died;  the  caliphate  of  Egypt 
came  to  an  end,  and  the  title  of  Ctdiph 
was  thenceforward  assumed  by  the  Sultan 
of  Constantinople.  Although  Selim  L 
abolished  the  dynasty  of  the  Memlooks, 
he  preserved  an  aristocracy  of  that  race 
under  the  authority  of  the  Viceroy,  nomi- 
nated by  the  Porte  and  designated  Pacha 
of  Egypt. 

Bj  this  new  constitution,  twenty-four 
Beys  were  created ;  and  the  obligation 
was  imposed  of  sending  tribute  to  Con- 
stantinople, and  of  furnishing  12,000  men 
in  time  of  war.  This  (juasi-republic, 
composed  of  a  Memlook  aristocracy,  was 
not  wholly  abolished  till  after  the  period 
of  the  French  invasion  at  the  close  of  the 
last  century.  During  this  interval,  how- 
ever, successfiil  chieftains  continually  re- 
volted from  the  Porte,  and  the  more 
powerful  of  the  Beys  exercised  absolute 
dominion  over  the  country. 

In  1747,  A.D.,  Ibrahim  Kehia  seized 
upon  the  supreme  authority  and  declared 
the  independence  of  Egypt. 
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In  1758,  A.D.,  Ali  Bey,  not  the  least 
remarkable  of  those  warriors  who  rose  to 
the  snrfaoe  in  these  troubled  times,  pos- 
sessed himself  of  the  Government  of 
Egypt,  and  ruled  over  that  country  some 
time  with  an  appearance  of  deference  to 
and  a  recognition  in  the  abstract  of  the 
sovereignty  of  the  Porte,  up  to  the  period 
of  1774^  A.D.,  when  his  eventful  career 
was  ended. 

In  1798,  A.D^  the  invasion  of  Egypt  by 
Baonaparte  took  place  under  tne  pre- 
text of  delivering  Egypt  from  the  Mem- 
looks. 

In  1801,  A.D.,  the  victories  of  England 
once  more  restored  Egypt  to  the  dominion 
of  the  Porte. 

In  1806,  ^.D.,  an  important  epoch  be- 
gins. In  that  year  Mohammed  Ali  ob- 
tained from  the  Sultan  a  legal  nomination 
to  the  Pachalic  of  Egypt,  the  actual 
authority  of  which  he  was  already  exer- 
cising. 

After  the  departure  of  the  English  from 
Alexandria  ana  the  massacre  of  the  Mem- 
look  Beys,  Mohanmied  took  the  command 
of  the  forces,  previously  sent  by  him  into 
Arabia,  to  subdue  the  sect  of  the  Waha- 
bees.  During  the  interval  between  this 
period  and  1831,  A.D.,  he  possessed  an 
army  of  60,000  men,  a  considerable  navy, 
established  a  de  facto  empire  from  Senaar 
and  Kadofan  over  all  Syria  to  Adana,  a 
part  of  Oilicia  at  the  foot  of  Mount  Taurus, 
and  ruled  over  the  island  of  Candia. 

The  Porte,  struggling  with  the  rebellion 
of  the  Pacha  of  Janina,  not  subdued  till 
1822,  A.D.,  and  the  uprising  of  the  Greeks, 
whose  liberties  were  established  by  the 
battle  of  Navarino  in  1827,  A.D.,  opposed 
a  fitful,  underhand  and  feeble  opposition 
to  the  continued  practical  aggression, 
however  disguised  in  language,  of  its 
great  subject. 

Between  tbe  battle  of  Navarino  (1827, 
A.I).)  and  the  treaty,  presently  to  be  men- 
tioned, of  1833,  A.D.,  an  important  portion 
of  Egyptian  history  intervenes,  having  a 
more  immediate  and  direct  bearing  upon 
the  question  of  public  and  international 
law,  which  I  am  called  upon  to  decide. 

Mohammed  Ali,  on  being  refused  the 
Ftohalio  of  Acre  by  the  Porte,  found  van- 
ous  pretexts  for  the  invasion  of  Syria,  on 
the  actual  possession  of   which,  it  was 


manifest,  the  supremacy  of  the  Porte  or 
of  the  Khedive  of  Egypt  would  depend. 

In  1831,  A.D.,  the  Egyptian  army  and 
Ibrahim  Pacha  passed  the  fi'ontier.  As 
soon  as  the  Porte  was  apprised  of  this 
event,  an  order  was  immediately  de- 
spatched to  Mohammed  Ali  to  recall  his 
troops.  To  these  and  further  orders  he 
turned  a  deaf  ear. 

An  official  declaration  of  war  against 
him,  preceded  by  a  rehgious  anathema  or 
public  declaration,  that  he  and  his  sons 
were  rebels,  and  out  of  the  pale  of  Mus- 
sulman law,  did  not  stop  his  course. 

In  May,  1832,  Acre  was  captured  by  his 
troops.  Not  long  afterwards  all  Syria  was 
conquered  for  him  by  Ibrahim,  his  general 
and  son.  The  armies  of  the  Porte  were 
routed  and  destroyed,  and  the  advance  of 
the  conqueror  upon  Constantinople  was 
only  prevented  by  the  intervention  of  the 
great  European  Powers.  Nevertheless 
by  a  kind  of  convention  usually  called 
the  treaty  of  Kutaieh, — see  Testa  Eecueil 
des  Traites  de  la  Porte  Ottoma/ne,  t.  xi. 
354, — ^between  the  Sultan  and  Mohammed, 
the  latter  obtained  a  great  addition 
of  power  and  territory;  for  he  re- 
tained possession  of  Syria  and  the  passes 
of  Mount  Taurus  or  the  district  of 
Adana.  He  undertook  indeed  to  pay 
tribute  for  Syria,  as  well  as  Egypt ;  but, 
with  his  army  and  navy  untouched,  and 
with  these  possessions,  the  Pacha  of 
Egypt  was  allowed^ to  remain,  in  fact, 
more  powerful  than  his  nominal  master  at 
Constantinople. 

Here  I  will  pause  a  moment  to  consi- 
der the  law  applicable  to  the  &cte  as  now 
stated. 

What  were  the  relations  at  this  epoch 
existing  between  the  Khedive  and  the 
Porte,  and  what  was  the  nature  and  cha* 
racter  of  the  authority  of  the  former,  so 
far  as  foreign  stetes  are  connected  with 
these  considerations  ? 

Did  they  entitle  the  Khedive  to  the 
privilege  of  the  sovereign  of  an  indepen- 
'  dent  state  ? 

These  are  questions  which  fnust  be 
answered,  like  all  others  appertaining  to 
international  jurisprudence,  by  a  reference 
to  usage,  authority  and  the  reason  of  the 
thing. 

Many  accredited  writers  and  juriste 
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liave  drawn  a  disfcinotion,  which  seems 
not  to  have  escaped  the  framers  of  the 
Elhedive's  petition  on  protest  now  before 
me,  between  a  sovereignty  absolate  and 
pnre,  and  that  less  complete  and  perfect 
dominion  to  which  the  name  of  half  «o- 
vereigniy  (demi-sonverain)  has  been  given. 

I  am  inclined  to  think  that  the  sove- 
reign of  a  state  in  the  latter  category  may 
be  entitled  to  require  from  foreign  states 
the  consideration  and  privileges  which 
are  nnqnestionably  incident  to  the  mler 
of  a  state  who  is  in  the  former  category. 

There  are  also  certain  acts  of  feudal 
homage,  or,  as  jurists  say,  servitutes  juris 
gentium^  which  do  not  disentitle  the  state 
obliged  to  them  to  an  international  exist- 
ence as  a  separate  state. 

Some  examples  of  half  sovereignties  are 
to  be  found  in  history.  Some  of  the 
smaller  states  (halb  souverain)  of  the 
German  confederation,  before  it  was  vir- 
tually destroyed  by  Napoleon's  confeder- 
ation  of  the  Bhine,  and  formally  extin- 
guished by  the  abdication  of  the  Emperor 
Francis  in  1806,  also  furnished  examples 
of  states  cwm  itnTninutione  imperii  (to  bor- 
row the  expression  of  Grotius — Grotius, 
Be  jure  Belli  et  Pads,  edited  by  Whewell, 
Cambridge,  1853,  vol.  2.  136,  p.  2. 
0. 15.  8.  7-1),  but  entitled  to  be  treated 
as  states  by  foreign  powers. 

The  old  feudal  relations  of  the  Dukes 
of  Burgundy,  Normandy  and  Brittany  to 
France  did  not,  I  believe,  prevent  these 
princes  from  being  considered  as  sove- 
reigns at  home  and  abroad,  and  from 
being  entitled  to  be  represented  by  am- 
bassadors at  foreign  courts. 

Other  instances  might  be  mentioned,  in 
which  neither  the  payment  of  tribute,  as 
in  the  cases  of  the  kingdom  of  the  Two 
Sicilies  to  the  Pope,  continued  till  1818, 
A.D.,  or  of  the  Km^  of  Hnngary  to  the 
Sultan,  from  the  reign  of  Ferdinand  the 
First  till  the  treaty  of  Silvatorok  in  1606, 
A.D.,  nor  other  acts  of  purely  feudal 
homage,  such  as  the  presentation  of  the 
white  palfrey  presented  to  the  Pope  by 
the  King  of  the  Two  Sicilies,  2  Phill 
Int,  LaWf  434,  disentitled  the  repre- 
sentative of  a  state  in  these  conditions  to 
the  enjoyment  abroad  of  the  privileges 
usually  accorded  to  a  foreign  sovereign 
or  his  repreeentatives. 


It  has  been  well  said  by  a  commentator 
on  Martens*  work  : — 

'*  La  souverainet6  ext^rieure  n'est  autre 
chose  que  Tind^pendencede  r6tatvis4-vi8 
les  autres." 

{Finheiro  Ferreira  (w,  I.  1.  oh.  m.  23 
of  Martens^  Droit  des  OenSy  ed.  Verg6, 
Martens*  Precis  du  Droit  des  Gens,  edited 
by  Verge,  tome  1,  p.  98.    Paris,  1858.) 

It  ma^,  moreover,  bo  that,  if  such  a 
status  existed  de  facto,  it  would  not  be  the 
province  of  the  tribunals  of  a  foreign  state 
to  look  beyond  the  fact,  or  to  inquire 
minutely  or  at  all  into  the  history  of  its 
establishment. 

International  law  has  no  concern  with 
the  form,  character  or  power  of  a  state ; 
if,  through  the  medium  of  a  ffovemment, 
it  has  such  an  independent  existence  as  to 
render  it  capable  of  entertaining  inter- 
national relations  with  other  states. 

An  apt  illustration  of  this  position  is 
furnished  by  the  status  accorded  by  Euro- 
pean powers  in  more  modem  tunes  to 
what  were  once  commonly  called  tho 
Barbary  States.  They  had  practically 
shaken  off  the  Ottoman  dominion.  Bynker- 
shoek  describes  them  as  "  civitates  quo 
certam  sedem  atque  ibi  imperium  habent, 
et  quibusoum  nunc  pax  est  nunc  helium, 
non  secus  ao  cum  aliis  gentibus,  quiqae 
propterea  ceterorum  principum  jure  esse 
videntur."  (Q.J.P.  B.  1.  o.  17.)  Bynker- 
shoek.  Opera  omnia,Yo\,  2.  p.  223.  ed.l767. 
And  in  the  year  1801  Lord  Stowell  fully 
adopted  this  position,  and  asserted  that  the 
African  states  had  long  acquired  the  cha- 
racter of  established  "  governments,  witJi 
whom  we  have  regular  treaties,  acknow- 
ledging and  confirming  to  iJiem  the 
relations  of  legal  states; "  and  he  re- 
marked that,  "  although  their  notions  of 
international  justice  di£Per  from  those 
which  we  entertain,  we  do  not  on  that 
account  venture  to  call  in  question  their 
public  acts," — that  is  to  say,  that  although 
they  are  perhaps  on  some  points  entitled 
to  a  relaxed  application  of  the  principles 
of  international  law,  derived  exclusively 
from  European  custom,  they  are  never- 
theless treated  as  having  the  rights  and 
duties  of  states  by  the  civilised  world— 
2%6  Helena  (17). 

(17)  4  Bob.  5. 
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It  is  to  be  observed,  however,  that  the 
Court  proceeded  upon  the  principle  ihat 
a  nation  with  whom  we  had  regular 
treaties,  was  de  facto  acknowledged  with- 
out a  formal  recognition  to  have  what 
jnrisis  have  termed  the  right  of  a  political 
personality  (Kluber^  §  25),  Kluber^  Droit 
des  gens  Modems  de  V Europe,  par  M.  A. 
Ofet.  Paris,  1861,  p.  35,  that  is,  the 
position  6f  a  state  in  the  great  common- 
wealth of  nations. 

If,  at  tl^is  period,  I  had  been  obliged 
to  decide  whether  the  Pacha  of  Egypt 
was  entitled  to  the  privilege  of  a  sovereign 
in  this  country,  my  decision  would  have 
been  influence  by  a  regard  to  the  de 
facto  sovereign  rights  apparently  exer- 
cised at  this  period  by  his  Highness  ;  and 
nerhaps  the  analogy  of  an  European  state 
having  absolute  dominion  over  its  own 
subjects  with  feudal  subordination  to 
another  state  might  have  been  cited  with 
effect. 

Though,  even  in  the  crisis  of  the  his- 
toiy  of  Egypt,  when  the  independence  of 
that  country  was  so  nearly  established,  it 
must  be  observed  that  no  attempt  appears 
to  have  been  made  on  behalf  of  the  Pacha 
to  exercise  the  principal  international  at- 
tribute of  sovereignty,  namely,  the  jns 
legaticnisy  to  be  represented  by  an  ambas- 
sador or  diplomatic  agent  at  the  court  of 
foreign  sovereigns,  nor  is  there  any  rea- 
son to  believe  that  such  an  attempt,  if 
made,  would  have  been  successM. 

Bat  in  the  interval  between  1833,  A.D., 
and  1841,  i.p.,  the  scene  is  greatly 
changed.  The  actors  remain  but  play 
very  different  parts. 

Nor  is  it  unimportant  to  observe,  with 
reference  to  the  question  immediately 
before  me,  that  the  stream  of  Egyptian 
poUtioal  history,  however  immixible  the 
characters  of  the  individual  Mahommedan 
and  Christian  may  be,  has  ever  since  this 
epoch  been  greatly  affected  by  the  cur- 
rents of  European  diplomacy.  I  pass  by 
earlier  treaties  and  the  treaty  of  Unkiar 
Skelessi  in  1833,  a.d.,  Nouveau  Becueil 
Martens  de  TraiUs,  1,  655,  State  papers, 
xx.  1176,  which,  placing  Turkey  under 
the  protectorate  of  Russia,  has  been 
Bvperoeded  by  a  later  treaty.  Mo- 
hammed Ali  and  Ibrahim  in  lb34,  i.D., 
pursued  the  scheme  of  uniting  all  the 
Nsw  SiRiBS,  42.— Adxibaltt. 


provinces  belonging  to  the  Caliphate  un- 
der their  Government;  but  discontents 
arose  among  the  natives  of  Syria,  which 
were  not  appeased  by  the  disarmament  of 
the  Druses  and  of  the  population  gene- 
rally. These  discontents  revived  the 
hopes  of  the  Sultan,  and  in  1839,  A.D.,  he 
sent  another  army  into  Syria,  which  was 
defeated  at  Nezib.  But  in  1840,  a.d.,  Mo- 
hammed Ali  was  made  aware  that  the 
European  powers  would  not  allow  an  Arab 
empire  to  be  estabhshed  on  the  ruins  of 
the  Ottoman  state. 

England  sent  an  agent  to  warn  the 
Pacha  of  his  danger,  and,  in  answer  to  a 
statement  of  his  rights,  the  following  lan- 
guage was  used  in  a  despatch  bearing 
date  February  25th,  1840. 

"I  have  to  instruct  you,"  wrote  Lord 
Palmerston  to  Colonel  Hodges,  the  agent 
employed,  "  on  the  next  occasion  on  which 
Mohammed  Ali  shall  speak  to  you  of  his 
rights,  to  say  to  his  Highness,  that  you 
are  instructed  by  your  Government  to  re- 
mind him  that  he  has  no  rights  except 
such  as  the  Sultan  has  conferred  upon 
him;  that  the  only  legitimate  authority 
which  he  possesses  is  the  authority  which 
has  been  delegated  to  him  by  the  Sultan 
over  a  portion  of  the  Sultan's  dominions, 
and  which  has  been  entrusted  to  him  for 
the  sole  purpose  of  being  used  in  the  in- 
terest and  in  obedience  to  the  orders  of 
the  Sultan  ;  that  the  Sultan  is  entitled  to 
take  away  that  which  he  has  given ;  that 
the  Sultan  may  probably  do  so  if  his  own 
safety  should  require  it ;  and  that  if  in 
such  case  the  Sultan  should  not  have  the 
means  of  self-defence,  the  Sultan  has  al-  • 
lies,  who  may  possibly  lend  him  those 
means." — {Correspondence  relative  to  the 
affairs  of  the  Levant,  Presented  to  Par^ 
liament  in  1841.     PL  L,p.  592.) 

And  on  the  18th  of  July,  1840,  Lord 
Palmerston  wrote  to  Colonel  Hodges  as 
follows — 

"  You  will  see  that  orders  have  been 
given  to  the  British  fleet  to  act  at  once,  by 
cutting  off  the  communication  between 
Syria  and  Egypt,  and  by  helping  the  Sy- 
rians. If  Mehemet  Ali  should  complain 
of  this,  and  of  its  being  done  without  no- 
tice, you  will  remind  him  civilly  that  we 
are  the  allies  of  the  Sultan,  and  have  a 
right  to  help  IJie  fiedthful  subjects  of  the 
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Sultan  in  maintaining  their  allegiance, 
and  to  assist  the  Snlta^  against  those  of 
his  subjects  "who  are  in  revolt  a^nst 
him,  as  Mehemet  Ali  is ;  and  that  Mehe- 
met  Ali,  not  being  an  independent  sove- 
reign with  whom  the  Four  Powers  have 
any  political  relations,  those  Powers  are 
not  bound  to  give  him  any  notice  of  their 
intended  proceedings." — (Ibid^  Ft    Il.y 

r-  5.) 

And,  again,  on  the  14th  of  September, 
1840,  Lord  Pahnerston  wrote,  "With 
reference  to  your  despatch  of  the 
17th  of  August,  I  have  to  instruct  you 
to  state  in  writing  to  Mehemet  Ali, 
if  the  state  of  things  should  render 
it  necessary  to  do  so,  that  Egypt  is  a  por- 
tion of  the  dominions  of  the  Sultan ;  that 
Britishsubjectshave  certain  rights  and  pri- 
vileges as  to  the  security  of  their  persons, 
property  and  commerce  in  all  parts  of 
the  Ottoman  Empire,  by  virtue  of  treaties 
concluded  between  the  British  Grown  and 
the  Porte ;  and  that  any  subject  of  the 
Sultan,  whether  in  a  state  of  obedience  to, 
or  of  revolt  against,  the  authority  of  the 
Sultan,  who  dbould  take  upon  himself  in 
any  way  or  in  the  slightest  degree  to  mo- 
lest British  subjects,  or  to  interfere  with 
the  exercise  of  their  rights  and  privileges, 
would  incur  a  heavy  and  most  serious  re- 
sponsibiHty."— (J&Mi.,  PL  IL,  p.  187.) 

These  passages  from  the  dei^tches  of 
the  English  Secretary  for  Foreign  Affairs 
were  not  adverted  to  in  the  argument  of 
counsel.  I  suppose,  however,  that,  after 
such  reference,  it  could  not  be  contended 
that,  if  at  this  epoch  the  question  now 
before  me  as  to  the  claim  of  the  Khedive 
to  be  treated  by  England  as  a  sovereign 
prince  had  arisen,  such  a  claim  could  have 
been  maintained  in  this  Court. 

Have  events  subsequent  to  this  epoch 
made  this  claim,  which  was  then  unten- 
able, capable  of  being  now  sustained  ? 

Surely  not ;  for  the  principles  of  inter- 
national policy  enunciated  in  these  des- 
patehes  had  already  been  fully  carried 
mto  execution  by  the  convention  of  the 
16th  of  July,  1840  (Murhard  Nauveau 
BecueU  (Uneral  de  TraiUsy  teme  1.  p. 
166;  6  EerUleCs  Treaties,  636,  644); 
by  which  Austria,  England,  Prussia  and 
Russia  concurred  in  the  determination 
to  protect  the  Porto  by  coercive  measures, 


if  necessary,  against  the  Pa<^ia.  Whether 
the  Pacha  should  be  a  sovereign  prince 
or  a  subject,  however  powerful,  of  the 
Porte,  seems  to  have  depended  on  the 
result  of  this  war.  But  the  consequence 
of  this  European  intervention  was  the 
rapid  overthrow  of  the  Pacha's  power  in 
Syria ;  after  which  the  Sultan  issued  to 
the  Pacha  the  firman  of  Lesur,  1841,  f^p. 
127,  the  13th  of  February,  1841,  to 
which  I  will  presently  refer,  and  which, 
as  finally  altered  and  put  in  force,  wiUi 
the  other  finnans  bearing  on  this  subject, 
will  be  found  in  the  appendix  te  this 
judgment. 

In  1849  Mohammed  AH,  having  ceased 
to  rule  on  account  of  imbecility  in  the 
preceding  year,  died,  and  was  succeeded 
by  Abbas,  who  died  in  1864,  a.d.  ;  te  him 
succeeded  Saed,  who  died  in  1863,  i.d^ 
and  te  him  succeeded  the  present  Khedive. 
In  1866, 1867  and  1869,  a.i>.,  circumstances 
induced  the  Porte  to  issue  additional  fir- 
mans. In  these  documents,  as  well  as  in 
the  finnan  of  1841,  are  to  be  found  the 
existing  relations  betwe^i  the  Porte  and 
the  Pacha  of  Egypt,  now  called  the 
Eliedive.  The  principal  and  most  im- 
portant of  these  relations  may  be  said  to 
form  part  of  the  present  public  law  of 
Europe. 

The  first  firman  of  the  13th  of  Febmary, 
1841  (of  which  I  have  only  the  French 
translation),  begins  by  reciting  the  act  of 
submission  (racte  de  soumission)  by  the 
Pacha,  and  the  experience  which  he  has 
acquired  during  the  time  he  has  occupied 
the  position  of  "  (Jouvemeur  de  TEgypte," 
and  proceeds — 

"  Je  t'accorde  le  gouvemement  de 
I'Egypte  dans  ses  anciennes  limites,  aveo 
le  privilege  additionel  de  Th^r^dit^." 
Certain  conditions  are  added  as  to  the 
succession  of  his  heir;  in  the  direct  male 
lino,  on  the  failure  of  which  the  Porte  is 
to  confer  the  government  on  some  other 
person. — {Gorrespondenoe  rekUing  to  ihi 
affairs  of  the  Levant,  pt.  iii  p.  436.) 

And  then  follows  this  important  quali- 
fication (p.  437) — "  Bien  que  les  Pachas 
d^Egypte  ayent  obtenu  le  privilege  de 
rh6redite,  ils  doivent  cependant  etre  con* 
sid^r^s  quant  d  la  presSimce  comme  Maui 
8ur  unpied  d*egdUte  avec  les  autres  Fwn«, 
He  serdrU  traHes  comme  Us  OAstres  Ftmv  <b 


Digitized  by 


Google 


Voi.  42.] 


MICHAELMAS  1872  to  MICHAELMAS  1873. 


27 


ma  Sublime  Forte^  et  reoevront  les  m^mes 
titres  que  Ton  donne  anx  antres  Vizirs 
qnand  on  leur  ^rit" 

All  the  treaties  oonclnded,  or  tobecon- 
daded,  between  the  Porte  and  friendlj 
powers  "  s^ront  compl^tement  mis  k 
Tezecution  dans  la  province  de  TEgjrpte ;  *' 
so  also  the  fnndamental  laws  contained  in 
the  Hatti-Sheriff  of  Gnlhan6  (3rd  of  No- 
Yember,  1839,  State  Papers,  vol.  31, 
p.  1,239 ;  Lesor,  Anrmaire  Historique  TJni^ 
versely  Paris,  1839,  app.  102.  An  English 
translation  is  given  in  Yates'  History  of 
^gypif  vol.  1.  pp.  486-488). 

All  taxes  are  to  be  imposed  and  received 
in  the  name  of  the  Sultan,  and  "  attendu 
que  les  Egyptiens  aussi  sent  les  siijets  de 
ma  SubUine  Porte,**  certain  regulations 
are  to  be  made  to  prevent  their  being 
harassed  by  the  manner  of  their  im- 
position. 

The  amount  of  annual  tribute  is  to  be 
fixed.  The  army  is  not  to  exceed  18,000 
men,  ''  mais  vu  que  les  troupes  de  terre  et 
de  mer  de  TEgypte  sent  institutes  pour 
]e  service  de  ma  Sublime  Porte,  il  sera 
permis  en  temps  de  guerre  de  les  porter 
au  nombre  qui  aura  6t6  jug6  convenable 
par  ma  SubUme  Porte." 

The  troops  are  to  carry  the  same  colours 
as  those  of  the  Porte. 

In  the  firman  of  the  27th  of  May,  1866 
(Archives  Diplomatiques  Becueil  de  Diptb* 
moMe  et  d*Histoire,  1866,  Paris,  t.  4, 
p.  170 ;  State  Papers,  vol.  56,  p.  1167), 
which  settled  the  mode  of  succession  to 
the  Pachalic,  the  Sultan  speaks  of  the 
acts  of  the  Viceroy  '*  depuis  ta  nomina- 
tion an  gouvemement  g^n^ral  de  TEgypte 
qui  est  Tune  des  provinces  les  plus  im- 
portantes  de  mon  Empire." 

In  the  firman  of  the  15th  of  June,  in 
the  same  year,  the  Sultan  settled  the  mode 
of  appointing  a  regency  in  the  case  of  the 
Viceroy  dying  before  his  son  had  attained 
the  age  of  eighteen  years. 

The  firman  of  the  8th  of  June,  1867,  is 
addressed  "  to  my  illustrious  Vizier  Ismail 
Pacha,  who  now  holds  the  rank  of  Grand 
Vizier,  with  the  title  of  'Khedive'  of 
Egypt."  It  again  refers  to  the  fanda- 
mental  laws  which  are  to  be  observed  in 
Egyyt,  as  well  as  in  other  parts  of  the 
dominions  of  the  Porte,  but  allows  the 
Viceroy  to  frame  certain  regulations,  and 


then  proceeds  (here  I  have  only  the 
English  translation)— 

"  In  like  manner,  whilst  all  the  treaties 
of  the  Sublime  Porte  must  be  respected 
in  Egypt,  an  exception  is  made  only  as 
regains  the  customs  duties,  and  as  re- 
gards foreigners,  in  matters  relating  to 
tiie  police,  postal  and  transit  services,  for 
which  full  powers  arie  given  to  thee  to 
enter  into  special  arrangements  with 
foreign  agents.  But  such  arrangements 
must  not  take  the  form  of  treaties  or 
conventions  having  any  political  signifi- 
cation or  purport.  And  m  the  event  of 
their  being  inconsistent  with  the  prin- 
ciples laid  down  above,  or  opposed  to  my 
original  sovereign  rights,  it  will  be  neces- 
sary to  note  them  as  null  and  void." 

In  April  29,  1861,  a  treaty  of  com- 
merce and  navigation  between  Her 
Majesty  and  the  Sultan  was  signed  at 
Kanlidja.  By  the  20th  article  it  is  pro- 
vided that  ''The  present  treaty  shall 
receive  its  execution  in  all  and  eve^  one 
of  the  provinces  of  the  Ottoman  Empire, 
that  is  to  say — in  all  the  possessions  of 
His  Imperial  Majesty  the  Sultan,  situated 
in  Europe  or  in  Asia,  in  Egypt  and  in 
the  other  parts  of  Africa  belonging  to  the 
Sublime  Porte,  in  Servia,  and  in  the 
United  Principalities  of  Moldavia  and 
WaUachia."  {HerUleVs  Treaties,  vol.  xi. 
p.  561-567.) 

I  have  been  informed  that  the  British 
Consul  General  in  Egypt  does  not  obtain 
an  exequatur  from  the  Viceroy,  but  on  his 
appointment  obtains  the  herai  or  exequO' 
tur  from  the  Porte. 

The  result,  then,  of  the  historical  en- 
quiry as  to  the  staim  of  his  Highness  the 
Khedive  is  as  follows : — 

That  in  the  firmans,  whose  authoriiy 
upon  this  point  appears  to  be  paramount, 
Egypt  is  invariably  spoken  of  as  one  of 
the  provinces  of  the  Ottoman  Empire. 

That  the  Egyptian  army  is  regulated 
as  part  of  the  military  force  of  the  Otto- 
man Empire.  . 

That  t^e  taxes  are  imposed  and  levied 
in  the  name  of  the  Porte. 

That  the  treaties  of  the  Porte  are  bind- 
ing upon  Egypt,  and  that  she  has  no 
separate  ^ua  legationts. 

That  the  flag  for  both  the  army  and  the 
navy  is  the  flag  of  the  Porte. 
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All  these  facts,  according  to  the  trnani- 
mous  opinion  of  accredit^  writers,  are 
inconsistent  and  incompatible  with  those 
conditions  of  sovereignty  which  are  neces- 
sary to  entitle  a  country  to  be  ranked  as 
one  among  the  great  commnnity  of  states. 

Against  this  array  of  negative  proof  is 
to  be  set  the  solitary  circnmstance  that 
the  office  of  Khedive  is  hereditary.  It 
requires  but  little  consideration  to  see 
that  this  peculiarity  cannot  affect  the 
question.-  Egypt  remains  a  province  of 
an  empire,  and  does  not  become  an  em- 
pire,  because  her  Viceroy  is  hereditary. 
The  Viceroy  does  not  become  a  sovereign 
prince  because  his  Sovereign  permits  him 
to  transmit  the  Viceroyaltv  to  his  descen- 
dants in  the  direct  male  hue.  The  here- 
ditary character  does  not  confer  on  the 
holder,  in  this  case,  the  right  of  making 
war  and  peace,  of  sending  an  ambassador, 
or  of  maintaining  a  separate  military  or 
naval  force,  or  of  governing  at  all,  except 
in  the  name  and  under  the  authority  of 
his  Sovereign. 

The  hereditary  character  of  the  Vice- 
royalty  may  make  the  Viceroy  the  chief 
subject  of  the  Porte,  but  he  is  still  a  sub- 
ject prince,  and  not  a  sovereign  prince  or 
"  reigning  sovereign  "  even  "  of  a  semi- 
sovereign  state,"  according  to  the  terms 
of  the  petition  on  protest. 

I  have  one  more  observation  to  make 
before  I  leave  this  branch  of  the  subject. 
It  cannot  bo  urged  in  favour  of  the  ex- 
emption of  The  Okarkieh^  that,  though  she 
may  have  been  erroneously  claimed  as  a 
public  vessel  of  the  Egyptian  government, 
it  is  substantially  the  same  thing  if  she 
be  a  public  vessel  of  the  Ottoman  govern- 
ment of  which  the  government  of  Egypt 
is  a  part;  because  at  the  very  b^^inning 
of  these  proceedings  I  directed  the  regis- 
trar to  write  the  following  letter  to  the 
ambassador  of  the  Porte — 

"  Admiralty  Kegistrj, 
"  Doctors*  Commons, 
"  12th  November,  1872. 
"  Your  Excellency, — I  am  directed  by 
the  Judge  of  the  High  Court  of  Admiralty 
to  apprise  you  that  a  cause  of  damage  on 
behalf  of  iho  owners  of  a  vessel  called 
The  Baiavier  has  been  instituted  in  this 
Court  against  a  vessel  called  The  Char* 
keish  or  Oharhieh, 


"  The  Judge,  having  received  an  inti- 
mation that  the  vessel  so  proceeded  against 
is  alleged  to  belong  to  die  royal  navy  of 
the  Ottoman  Empire,  and  therefore  not 
amenable  to  the  jurisdiction  of  this  Coort, 
desires  that  vour  Excellency  should  be 
informed  of  the  institution  of  the  suit  in 
question,  in  order  that  the  proper  legal 
steps  may  be  taken  for  establi^ng  tiie 
£act  that  the  vessel  does  belong  to  the 
Ottoman  navy,  if  such  be  the  case. 

**  I  have  the  honour  to  be,  &C., 
**  H.  A.  Bathurst, 

"Assistant  Begistrar. 
"  His  Excellency  Mosurus  Pasha, 

^'Ambassador  Extraordinary  and 
"  PlenipotentiaTy,  from  the 
"  Ottoman  Empire, 
**  1,  Bryanston  Square." 

No  answer  to  this  letter  has  been  re- 
ceived and  no  intervention  of  any  sort  has 
taken  place  on  behalf  of  the  Porte. 

Thereupon  this  argument  occurs : — 

It  cannot  be  denied  that  for  the  abuse 
of  the  privilege  of  the  Sovereign  or  the 
ambassador  some  remedy  must  be  found. 

It  has  been  shewn  that  the  Khedive 
has  six  or  seven  ships  acting  as  merchant- 
men, for  whom  he  claims  <£e  same  priri- 
lege  as  for  The  Charhieh ;  and  the  number 
m^  be  indefinitelv  increased. 

it  has  been  said  that  the  remedy  is  to 
be  found  in  an  application  to  the  Sove- 
reira  to  abate  the  abuse. 

Any  such  application  must  be  made  in 
the  present  instance  to  the  Porte.  But 
the  atabassador  of  the  Porte  asserts  no 
such  claim.  It  is  the  Governor  of  a  Pro- 
vince of  the  State  that  insists  upon  the 
privilege.  To  communicate  directly  with 
the  governor  in  this  matter  would  be  to 
derogate  from  the  digniiyof  his  Soyereign, 
to  place  in  the  rank  of  a  Sovereign  a 
governor  whom  his  own  Sovereign  has 
placed  in  the  rank  of  a  subject. 

Lastly,  no  treaty  ever  having  been  made 
with  his  Highness,  no  ambasador  ever  re- 
ceived from  or  sent  to  him,  British  con- 
suls in  Egypt  receiving  no  eacequeUur  from 
him,  there  being,  in  other  words,  no  3e 
facto  recognition  of  his  Highness  as  a 
Sovereign  by  our  Government,  has  there 
been  any  recognition  de  jure  of  him  in  this 
capacity  ? 

The  Court  of  Chanoery,  when  a  plaintiff 
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ayerred  in  his  bill  that  a  certain  republic 
in  Central  America  had  been  recognised 
as  an  independent  government,  put  itself 
in  communication  with  the  Foreign  Office, 
and  after  such  communication  declared 
itself  authorised  to  state  that  the  republic 
in  question  had  never  been  recognised  by 
the  government  of  this  country,  and  on 
the  ground  that  what  was  pleaded  was 
« historically  false "  allowed  a  demurrer 
to  the  bill— Tayfor  v.  Barclay  (18). 

I  have  a>mmunicated  with  the  Foreign 
Office,  and  have  received  the  following 
answer  to  my  questions,  viz. :  '*  that  the 
Khedive  has  not  been  and  is  not  now  re- 
cognised by  Her  MajesW  as  .reigning 
Sovereign  of  the  State  of  Egypt.' '  "  He 
is  recognised  by  Her  Majesty  s  Govern- 
ment as  the  hereditary  Buler  of  the  Pro- 
vince of  Egypt  under  the  supremacy  of 
the  Sultan  of  Turkey." 

Upon  all  these  facts  I  have  arrived  at 
the  conclusion  that,  independently  of  any 
other  consideration,  his  Highness  the 
Khedive  has  failed  to  establish  his  claim 
to  ezeinpt  this  his  vessel  from  the  process 
of  the  Court. 

I  am  not  deterred  from  arriving  at  this 
conclusion  by  the  alleged  precedents 
which  have  been  cited  to  me. 

The  first  is  a  French  decision,  which 
waa  cited  to  me  ^m  PhiUtmore*$ 
Iniemaiiondl  Law,  vol.  ii.  p.  138,  ed.  1871. 

It  was  delivered  by  the  Tribunal  Civil 
de  la  Seine,  which  tribunal  carries  with 
it  a  respectable,  though  not  an  overwhelm- 
ing authority.  That  tribunal  declined  to 
entertain  an  action  against  Mehemet  Ali, 
as  Viceroy  of  Egypt,  for  100,000  francs, 
aQeged  to  be  due  to  M.  Solon  for  his  ser- 
vices respecting  a  school  at  Cairo.  The 
defence  was  conducted  principally  upon 
the  ground  that  a  foreign  government 
(gonvemement  Stranger)  could  not  be 
sued  in  an  action  of  this  description, 
which  appears  to  have  been  founded  on 
an  attachment  of  goods  belonging  to  the 
Egyptian  Government. 

I  observe  that  the  principal  ground 
on  which  the  judgment  is  rested  is  as 
follows — 

*'  Attendu  que  toutes  les  expressions  de 
la  demande  lui  donnent  le  caractere  x>er- 

(IS)  2  Sun.  221 ;  8.  c.  7  Law  J.  Bep.  (n.s.) 
Chanc.  65. 


sonnel  et  r6velent  qu'elle  est  dirigee 
centre  le  gonvemement  Egyptien,  et  non 
centre  un  particulier.*' 

The  judgment  does  not  seem  to  me  to 
go  beyond  the  principles  that  an  action 
will  not  lie  against  a  foreign  government 
in  a  matter  of  state  policy ;  and  it  may 
well  be  that  the  Egyptian  Government  in 
this  matter  wei*e  exercising  functions 
coming  within  the  scope  of  the  authority 
which  the  Porte  had  delegated  to  the 
Viceroy. 

Some  other  judgments  (three  appa- 
rently) were  cited  from  cases  not  reported 
before  the  Common  Pleas  in  1866  and 
1867 — Melanides  v.  Ismael  Pasha,  June  6, 
12,  1866;  MelanideB  v.  Ismael  Pasha, 
July  12, 1866  (2nd  rule) ;  Melanides  v. 
Pacha  of  Egypt,  Jan.  16,  1867. 

An  application  was  made  to  the  Court' 
on  behalf  of  the  Pacha  of  Egypt,  to  pro- 
hibit proceedings  in  the  Mayor's  Court. 
This  case  appears  to  me  clearly  to  have 
turned  upon  a  question  relating  to  the 
authority  of  the  Mayor's  Court.  A  rule 
nisi  havmg  been  obtained,  and  no  cause 
subsequently  having  been  shewn,  the 
rule  was  made  absolute,  as  a  matter  of 
course. 

In  the  other  cases  prohibition  was  ap- 
plied for  upon  two  grounds — want  of 
jurisdiction  in  the  Mayor's  Court,  and 
the  Pacha's  being  a  Sovereign  Prince; 
and  in  these  cases,  as  in  the  other,  no 
opposition  having  been  made,  the  rule 
was  granted  as  a  matter  of  course,  with- 
out any  argument  or  appearance  on  the 
other  side. 

I  cannot  find  anything  in  these  alleged 
precedents  which  ought  to  obstruct  the 
conclusion  at  which  I  have  arrived,  and 
which  I  have  stated. 

But  I  am  unwilling  to  leave  the  elabo- 
rate argument  which  has  been  addressed 
to  me  on  the  other  parts  of  the  case  with- 
out  the  expression  of  my  opinion  ;  and  I 
will  proceed  to  consider  in  the  second 
place  whether,  assuming  the  Khedive 
to  be  entitled  to  claim  exemption  as  a 
Sovereign  Prince,  he  is  entitled  by  virtue 
of  that  status  to  claim  the  exemption 
of  this  ship  from  the  jurisdiction  of  this 
Court. 

In  order  thoroughly  to  examine  this 
question  as  to  the  immunity  of  Sovereign 
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Princes  and  their  representatives  fix)ni 
the  jurisdiction  of  the  tribunals  of  the 
state  in  which  they  happen  to  be,  and  to 
avoid  the  consequences  of  a  false  theory 
on  this  subject,  it  is  expedient  to  state 
with  precision  the  foundation  upon  which 
this  privilege  rests. 

Upon  principles  of  general  jurispru- 
dence the  presence  of  a  person  or  of  pro- 
perty within  the  limits  of  a  state  founds 
the  jurisdiction  of  the  tribunals  of  that 
state.  "Subjectio  autem,"  as  Bynkers- 
hock  says,  "  duplex  est,  altera  personee, 
altera  rei,  in  imperio  de  quo  agitur  sit«8, 
et  ex  uiaraquo  forum  sortimur."  {De 
Foro  Legatorum,  c.  2 ;  Bynkershoeh,  Opera 
omnia^  vol.  ii.  p.  148,  ed.  1767,  2  vols,  in 
folio.) 

The  Sovereign  Prince  or  his  represent- 
ative is  exempted  from  the  operation  of 
this  principle,  absolutely  so  far  as  his 
person  is  concerned,  and  with  respect  to 
nis  property,  at  least,  so  far  as  that  pro- 
perty is  connected  with  the  dignity  of  his 
position  and  the  exercise  of  his  public 
functions. 

Upon  what  grounds  is  this  exemption 
allowed?  Not  upon  the  possession  on 
behalf  of  the  Sovereign  of  any  absolute 
right  in  virtue  of  his  Sovereignty  to  this 
exemption ;  such  a  right  on  his  part 
would  be  incompatible  with  the  right  of 
the  territorial  Sovereign ;  and  not,  as  is 
sometimes  carelessly  said,  upon  the 
ground  that  he  and  lus  property  are  to  be 
considered  as  still  remaining  in  his  own 
territory.  This  is  indeed  the  fiction  of 
law  expressed  in  the  term  "  exterritori- 
ality,** by  which  the  nature  of  the  immu- 
nity is  illustrated ;  but  it  is  illogical  and 
inaccurate  to  consider  it  as  the  ground  of 
that  immunity. 

The  true  foundation  is  the  consent  and 
nsage  of  independent  states,  which  has 
universally  granted  this  exemption  from 
local  jurisdiction,  in  order  that  the  func- 
tions of  the  representative  of  the  sove- 
reignty of  a  foreign  state  may  be  dis- 
charged with  dignity  and  freedom,  unem- 
barrassed by  any  of  the  circumstances  to 
which  litigation  might  give  rise. 

Bynkershoek  says — "Quod  legati  fori 
prfiBScriptione  utantur,  una  ratio  est,  ne 
impediatur  legatio,  hoc  est,  ne  legati 
persona   prinpipi   suo   fiat    inntilis;    at 


inutilis  non  erit,  bonis  detentis,  inntilis 
non  erit,  quamvis  in  foro  nostro  litiget, 
quamvis  vincatur,  quamvis  ea  ipsa  bona, 
pignori  capta,  in  causam  judicati^  distra- 
hantnr,  et  inde  satisfiat  creditoribns. 
Non  ex  persons,  sed  ex  bonorum  sub- 
jectione  id  judicium  subsistit,  idqne  per- 
inde  agetur,  atque  si  legatus  apnd  nos 
legatus  non  esset.**  (De  Foro  Leg,  e.  16 ; 
Bynkershoek^  Opera  omniay  vol.  ii.  p.  169, 
ed.  1767,  2  vols,  in  folio.) 

The  same  doctrine  is  kid  down  in  ihe 
case  of  the  schooner  Exchange  t. 
McFadden  (3),  decided  in  1812  by  the 
Supreme  Court  of  tiie  United  States,  and 
the  case  of  The  Santissima  Trinidad  (4), 
decided  by  the  same  tribunal  in  1822.  * 

As  far  as  my  researches  have  extended, 
I  cannot  find  any  country  in  which  this 
immunity  has  been  carried  to  a  greater 
length  or  more  favourably  considered 
than  in  England,  from  the  time  at  least 
of  the  passing  of  the  statute  7  Anne,  c. 
12,  in  the  year  1708,  to  the  decision  of 
the  Queen's  Bench  in  1859,  in  the  case  of 
The  Magdalena  Steam  Navigation  Com* 
pany  v.  Martin  (9). 

The  cases  principally  relied  on  before 
me  have  been  Barhuit's  case  in  1737, 
decided  hj  Lord  Chancellor  Talbot  (5), 
as  to  which  it  is  enough  to  state  the 
observation  of  Brie,  C.J.,  in  The  Mag* 
dalena  Steam  Navigation  Company  v. 
Martin  (9)  :  **  All  that  is  said  aboat 
an  ambassador  in  the  judgment  in  that 
case  is  extra-judicial  (19)  ;  the  decision 
was  that  the  applicant,  being  only  a  consul, 
was  not  entitled  to  the  privilege,  what- 
ever that  might  be,  of  an  ambas^ulor." 

The  cases  of  Triquet  v.  Bath  (6),  de- 
cided  by  Lord  Mansfield  in  1764,  Heaik- 
field  V.  Chilton  (7),  decided  by  the  same 
authority  in  1767,  are  both  of  them  re- 
markable  for  Lord  Mansfield's  observa- 
tions upon  the  statute  of  Anne. 

In  the  first  case  he  observes — '*  This 
privilege  of  foreign  ministers  and  their 
domestic  servants  depends  upon  the  law 
of  nations.  The  Act  of  Parliament  of 
7  Anne,  c.  12,  is  declaratory  of  it.  All  that 
is  new  in  this  Act  is  the  clause  which 
gives  a  summary  jurisdiction  for  the 
punishment  of  the  infractors  of  this  law.'* 

(19)  2  E.  &  E.  94-106;  s.  c  28  Law  J.  Rep. 
(n.s.)  Q.B.  810-313. 
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And  in  the  second  case  he  says — "  The 
privileges  of  public  ministers  and  their 
retinae  depend  upon  the  law^  of  nations, 
which  is  part  of  the  common  law  of 
England ;  and  the  Act  of  Parliament  of 
7  Anne,  o.  12,  did  not  intend  to  alter,  nor 
can  alter,  the  law  of  nations." 

Bat)  in  truth,  the  whole  law  upon  this 
sahject,  so  far  as  English  decisions  are 
concerned  in  it,  will  be  found  completely 
exhaosted  in  the  arguments  and  decisions 
in  the  cases  of  Taylor  y.  Best  (8),  decided 
by  the  Court  of  Conunon  Pleas  in  1854, 
and  The  Magdalena  Steam  Na/oigatian 
Company  v.  Martin  (9),  decided  by  the 
Court  of  Queen's  Bench  in  1859. 

In  the  former  case  the  Court  held  that 
a  Secretary  of  Lemtion  might  yolantarily 
abandon  lus  priy?^^,  and  that  in  a  case 
where  he  was  sued  jointly  with  others 
and  appeared  to  the  process,  and  allowed 
the  suit  to  go  on  to  an  advanced  stage 
without  offering  any  objection,  and  where 
tiiere  did  not  appear  to  be  any  intention 
on  the  part  of  the  plaintiff  to  interfere 
with  either  the  person  or  the  property  of 
the  ambassador,  and  where  the  action 
might  jHXKseed  to  its  ultimate  termination 
without  any  such  molestation  or  interfe- 
rence, they  could  not  give  effect  to  a  claim 
ci  privilege. 

In  the  second  case  the  defendant 
pleaded  his  privil^e  as  envoy,  and, 
among  other  things,  tha^i  he  had  not 
waiv^  or  disentitled  himself  to  the  ex- 
emptions appertaining  to  a  public  minis- 
ter. 

He  had  been  a  shareholder  in  a  certain 
company,  at  the  winding  up  of  which  he 
ms  called  upon  to  conmbute  in  respect 
of  his  shares.  Lord  Campbell  delivered 
an  elaborate  judgment,  which  concluded 
in  these  words — "It  certainly  has  not 
hitherto  been  expressly  decided  that  a 
public  minister  duly  accredited  to  the 
Queen  by  a  foreign  state  is  privileged 
from  all  liability  to  be  sued  here  in 
civil  actions,  but  we  think  that  this 
follows  'finom  well-established  principles, 
and  we  g^ve  judgment  for  the  defend- 
ant." 

The  judgment  was  mainly  founded 
upon  the  principle  laid  down  by  Grotius 
(De  Jure  BeUi  et  Pacts,  edited  by  Whe- 
well,  Cambridge,  1853,  vol.  ii.  p.  216, 


lib,  2.  c.  18.  §  9) — "  Omnis  coactio  abesse 
a  legato  debet ;  "  and  it  was  holden  that 
the  service  of  process  upon  him  and  the 
necessities  of  a  defence  could  not  take 
place,  to  use  Lord  Campbell's  words, 
"  without  coactio." 

Bynkershoek  agrees  with  the  opinion 
of  Grotius  expressed  in  the  general  terms 
just  cited,  but  appears  to  differ  from  Lord 
Campbell  as  to  what  would  amount  to 
"  coactio,"  and,  to  say  the  least  of  it,  to 
doubt  very  much  wnether  the  "  in  jus 
vocatio  "  could  be  so  considered. 

The  result  of  these  decisions  appears 
to  me  to  be  that  the  ambassador  is 
personally  exempt  from  the  service  of 
all  process  in  a  civil  cause,  and  from 
any  action  which  renders  such  service 
necessary. 

I  should  observe  here  that  the  argu- 
ment in  behalf  of  the  defendant  has  been 
conducted  upon  the  principle  that  the 
law  as  to  the  privileges  of  the  ambassador 
applies  with  equal  force  to  the  Sovereign, 
and  I  agree  with  that  proposition.  "  Ma- 
jor non  est  sanctitas,"  says  Bynkershoek, 
**  mandatarii  quam  mandantis,  si  res  suas 
ipse  velit  agere."  (De  Foro  Leg,  c.  3.) 
But  how  is  the  argument  to  be  ap- 
plied to  this  case,  i^  which  the  person 
claiming  the  rights  of  a  Sovereign 
can  neither  send  nor  receive  an  am- 
bassador? 

The  conclusion,  however,  to  which  I 
have  come,  as  to  the  privileges  of  an 
ambassador,  by  no  means  disposes  of  the 
question  now  before  me. 

It  remains  to  be  considered  whether 
there  may  not  be  a  proceeding  in  rem  (a 
mode  of  proceeding  which  Courts  of  Ad- 
miralty have  adopted  from  the  civil  law) 
against  property  of  the  Sovereign  or  am- 
bassador, which  is  free  from  the  objectionB 
fatal  to  the  other  modes  of  procedure 
which  I  have  mentioned. 

It  is  worthy  of  observation  that  the 
counsel  for  the  ambassadors  in  the  cases 
both  of  Tayhr  v.  Best  (8),  and  The  Mag^ 
dalena  Steam  Navigation  Company  v. 
Martin  (9),  were  careful  to  guani  them- 
selves from  saying  that  such  a  suit  might 
not  be  instituted. 

"  All  the  authorities,"  says  Mr.  Willes, 
counsel  for  the  plaintiff  in  Taylor  y.  Best 
(8),  who  certainly  would  have  omitted  no 
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point  in  £a;vOQr  of  his  client,  '*  cited  on 
the  other  side,  may  be  explained  by  ob- 
serving the  distinction  between  our  laws 
and  the  laws  of  those  countries  where  the 
civil  law  obtains.  There  is  nothing  in 
this  country  analagous  to  the  proceedings 
of  those  courts  ad  fwndandam  jurisdiC' 
tionem,  except  the  proceeding  by  what  is 
called  foreign  attachment  in  ihe  Lord 
Mayor's  Court  of  London.  Where  the 
civil  law  prevails,  the  proceeding  may  be 
had  against  the  person  of  the  defendant 
if  within  the  jurisdiction,  or  if  not,  against 
his  goods  or  his  lands,  if  any,  and  the 
suit  may  eo  on  without  in  any  way 
touching  the  person;  the  proceeding  is 
%n  rem" 

And  Sir  Fitzroy  Kelly,  counsel  for  the 
ambassador  in  the  case  of  the  Magdalena 
Steam  Navigation  Company  v.  Martin  (9), 
seems  to  have  admitted  that  proceedings 
taken  m  rem  would  stand  upon  a  different 
principle. 

So  Bynkershoek,  "  Scilicet  in  regioni- 
ibuSy  ubi  ob  bona  convenimur,  et  ex 
eorum  arresto  forum  sortimur,  nullus 
dubito,  quin  et  legatorum  bona  arresto 
detineri,  et  per  hoc  ipsi  in  jus  vocari 
possint.  Bona  dico,  sive  immobilia,  sive 
mobilia,  dummodo  neque  ad  personam 
ejus  pertineant,  neque  tanquam  legatus 
possideat,  uno  verbo,  sine  quibus  lega- 
tionem  recte  obire  potest.  Hoc  tamen, 
ob  personsB  sanctitatem,  temperamento, 
n^  quid  plus  capiatur  quam  legatus  debei^ 
et  ne  quid  quod  iUe  non  oivilitor  possidet, 
et  si  quod  captum  est,  queeratur,  ad  legati 
persoiuun  munusve  pertineat,  necne,  sem- 
per pro  legato  benignior  fiat  interpretatio." 
{Be  FoTO  Leg.  c.  16,  Bynkershoekj  Ojp&i-a 
omnia,  vol.  2.  p.  168.  ed.  1767.) 

In  the  judgment  in  Taylor  v.  Best  (8), 
Jervis,  G.  J.,  uses  this  language :  "  It  is 
said — and  perhaps  truly  said — that  an 
ambassador  or  fore^^  minister  is  privi- 
leged from  suit  in  the  Courts  of  the 
country  to  which  he  is  accredited ;  or,  at 
all  events,  firom  being  proceeded  against 
in  a  manner  which  may  ultimately  result 
in  the  coercion  of  his  person,  or  the  seizure 
of  his  personal  effects  necessary  to  his 
comfort  and  dignity,  and  that  he  cannot 
be  compelled  in  imitumj  or  against  his 
will,  to  engage  in  any  litigation  in  the 
Courts  of  the  country  to  which  he  is  sent 


But  all  the  foreign  jurists  hold  that,  if  the 
suit  can  be  founded  without  attacking  the 
personal  liberty  of  the  ambassador,  or  in- 
terfering with  his  dignity  or  personal 
comfort,  it  may  proceed.  Various  passages 
have  been  cited  to  shew  that,  in  coun^es 
where  the  civil  law  prevails,  and  where 
jurisdiction  can  be  founded  by  a  proceed- 
ing in  rem  in  the  first  instance,  where 
there  are  houses  or  lands  which  are  im- 
moveable, that  may  be  taken  to  found  the 
jurisdiction,  the^suit  may  proceed.  Move- 
able goods,  too7  which  are  unconnected 
with  the  personal  comfort  and  dignity  of 
the  ambassador  may  be  taken  for  the  same 
purpdse." 

^d  in  Hie  Magdalena  Steam  Naoiga» 
tion  Oompany  v.  MarHn  (9),  Lord  Camp- 
bell, after  quoting  the  authority  of  Bynker- 
shock,  says — 

"  In  countries  where  there  may  be  a 
citation  by  seizure  of  goods,  if  an  ambas- 
sador loses  his  privilege  by  engaging  in 
commerce,  he  not  only  may  be  cited,  bat 
all  his  goods  unconnected  with  his  diplo- 
matic Unctions  may  be  arrested  to  force 
him  to  appear,  and  may  afterwards,  while 
he  continues,  be  taken  in  execution  on 
the  judgment." 

I  think,  therefore,  that  I  am  not  pre- 
vented ^m  holding,  what  it  spears  to  me 
the  justice  of  the  case  would  otherwise  re- 
quire, that  proceedings  of  this  kind,  in  rem, 
may  in  some  cases,  at  least,  be  inistituted 
without  any  violation  of  international  law, 
though  the  owner  of  the  rea  be  in  the  ca- 
te^ry  of  persons  privileged  fix)m  personal 
suit. 

In  the  passage  ^m  Bynkershoek  which 
I  have  already  cited,  it  will  appear  what 
kinds  of  property  cannot,  in  the  case  of  a 
Sovereign  or  ambassador,  be  subject  to  a 
proceeding  in  rem ;  and  the  principles  to 
be  collected  from  various  other  passages 
in  his  great  work,  De  Foro  Legatorum, 
combine  to  establish  this  proposition  of 
international  law,  namely,  that  a  proceed- 
ing in  rem,  except,  at  least,  where  a 
maritime  lien  is  giyenjua  gentium,  cannot 
be  instituted  against  the  property  of 
a  Sovereign  or  ambassador  if  the  rea 
can  in  any  fair  sense  be  said  to  be 
connected  with  the  jus  coronm  of  the 
sovereign  or  the  discharge  of  the  fano 
tions  of  the  ambassador. 
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Upon  these  principles  sliips  of  war  can- 
not be  seized  by  a  creditor  of  the  sovereign 
to  whom  they  belong ;  and  we  learn  from 
Bpkerahoek  that  three  vessels  belonging 
to  the  King  of  Spain,  having  been  seized 
by  his  creditors  in  the  port  of  Flushing 
in  1668,  A.n.,  were  ordei^  to  be  released 
by  the  Stat^G^neral,  it  being  suggested 
that  the  remedy  of  the  creditors  was  to 
obtain  an  order  for  reprisals  from  the 
state. — De  Foro  LegaUmmi,  o.  4,  BynkeV' 
shoek,  Opera  omnia,  vol.  2.  p.  162.  ed. 
1767. 

It  is,  however,  by  no  means  clear  that 
a  ship  of  war  to  which  salvage  services 
have  been  rendered  may  not,  jure  gerdmrn, 
be  liable  to  be  proceeded  against  in  a 
Court  of  Admiralty  for  the  remuneration 
due  to  sucli  services. 

It  is  very  remarkable  that  Lord  Stowell 
declined  to  pronoxmce  any  opinion  upon 
this  point  in  the  case  of  The  Prins 
Frederik  (10),  though  it  appears  that  he 
had,  upon  principles  of  English  law,  pre- 
viously declined  to  entertain  a  suit  of  this 
kind  attempted  to  be  instituted  by  a 
British  subject  against  a  British  man-of- 
war — The  Oom/U8  (11).  On  the  same 
principle  in  America,  the  Supreme  Court 
of  Massuchusetts  has  holden  that  a 
lien  allowed  by  the  law  against  a  private 
person  cannot  be  enforced  against 
a  vessel  the  title  of  which  has  vested  in 
the  UrUted  States — Briggs  v.  Light  Boats 
(12).  Upon  the  same  principle,  in  WadS' 
worth  V.  TJie  Queen  of  Spam  (13)  and 
De  Haher  v.  The  Queen  of  Portugal  (14), 
proceedings  in  foreign  attachment,  ac- 
cording to  the  custom  of  foreign  attach- 
ment in  the  city  of  London,  instituted 
against  property  belonging  to  these 
sovereigns  in  their  public  capacity  by  the 
holders  of  Spanish  and  Portuguese  bonds, 
were  stayed  by  prohibition. 

In  The  United  States  v.  Wilder  (15),  a 
question  arose  whether  properly  belong- 
ing to  the  government  was  liable  to  make 
contribution  in  a  case  of  general  average. 

Mr.  Justice  Story  said — "It  is  said 
that  in  cases  where  the  United  States  are 
a  party,  no  remedy  by  suit  lies  against 
them  for  the  contribution ;  and  hence  the 
conclusion  is  deduced  that  there  can  be 
no  remedy  in  rem.  Now,  I  confess  that 
I  should  reason  altogether  from  the  same 

Nxw  Sbbibs,  42.— Adxtbaltt. 


premises  to  the  opposite  doiiciusion.  The 
very  circumstance  that  no  suit  would  lie 
against  the  United  States  in  its  sovereign 
capacity,  would  seem  to  furnish  tiio 
strongest  ground  why  the  remedy  in  rem 
should  be  held  to  exist "  (p.  312). 

And  again,  ''I  cannot  therefore  but 
think  that  the  circumstance  that  the 
United  States  can  in  no  other  way  be 
compelled  to  make  a  just  contribution  of 
its  share  in  the  general  average,  so  f&r 
from  constituting  a  ground  to  displace  the 
lien  created  by  the  maritime  law,  does 
in  hct  furnish  a  strong  reason  for  en- 
forcing it "  (p.  313). 

The  learned  judge  then  referred  to  the 
cases  of  The  Gomus  (11)  and  The  Prins 
Frederih  (10),  and  observed,  "  A  distinc- 
tion was  taken  in  that  case  which  indeed 
has  been  often  taken  by  writers  on  public 
law  as  to  the  exemption  of  certain  things 
from  all  private  claims ;  as,  for  example, 
thin^  devoted  to  sacred,  religious  and 
pubhc  purposes ;  thmgs  eastra  commermmi 
et  quorum  non  est  commercivmi,  that  dis- 
tinction might  well  apply  to  properly  like 
public  ships  of  war,  held  by  the  sovereign 
jure  coronoe,  and  not  to  be  applicable  to 
the  common  property  of  the  sovereign  of 
a  commercial  character,  or  engaged  in  the 
common  business  of  commerce  "  (p.  316). 

And  again  he  says :  "  In  the  case  of  the 
schooner  Exchange  (2),  it  was  considered 
by  the  Court  that  the  ground  of  ex- 
emption from  all  process  of  the  ships  of 
war  of  a  foreign  sovereign  coming  into 
our  ports  was  founded  upon  the  implied 
assent  of  our  government.  But  it  was 
not  decided  that  the  other  property  of  a 
foreign  sovereign,  not  belonging  to  his 
military  or  naval  establishment,  was  en- 
titled to  a  similar  exemption." 

A  strong  illustration  of  the  distinction 
between  fiie  jurisdiction  in  rem  and  in 
personam  is  supplied  by  the  decision  of 
Mr.  Justice  Story  in  the  case  of  Olarke  v. 
T/ie  New  Jersey  Steam  Navigation  Com» 
pany  (20) :  "  The  real  point  of  contro- 
versy," he  says,  "is  whether  the  re- 
spondent being  a  corporation  created  by 
and  having  its  corporate  existence  and  or- 
ganization in  the  state  of  New  Jersey,  is, 
as  a  foreign  corporation,  liable  to  a  suit  in 

(20)  1  Storey  681. 
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personam  in  the  Admiralty  in  this  district 
(21)  not  directly,  but  indirectly  through 
its  attachable  property  here,  so  as  to  com- 
pel the  appearance  of  the  corporation  to 
answer  the  suit,  or,  at  all  events,  to  sub- 
ject the  property  attached  to  the  final 
judgment  and  decree  of  the  Court.  The 
whole  argument  turns  upon  this  proposi- 
tion, that  there  is  a  distinction  between 
the  case  of  a  private  person  and  that  of  a 
corporation.  The  former  is  suable  in  the 
Admiralty  by  process  of  attachment,  in  a 
suit  in  per807i(mi,  against  his  property 
found  in  the  district,  although  he  may  not 
personally  be  found  within  the  district ; 
whereas  a  corporation  is  liable  to  be  sued 
only  in  the  State  where  it*  has  its  corpo- 
rate existence,  and  from  which  it  derives 
its  charter,  and  not  elsewhere,  although 
its  property  may  be  found  in  the  district 
where  the  suit  is  brought.'* 

Then  follow  these  significant  words : 
"  If  the  present  were  a  suit  m  rem  against 
the  property  to  enforce  a  right  of  property 
or  a  lien,  or  to  subject  it,  as  the  offending 
thing  " — the  expression  is  remarkable— 
•*  (as  in  cases  of  collision),  to  the  direct 
action  of  the  Court,  the  case  could  not 
admit  of  any  real  doubt ;  for  in  all  pro- 
ceedings m  rem,  the  Court  having  juris- 
diction over  the  property  itself,  it  is 
wholly  unimportant  whether  the  property 
belongs  to  a  private  person  or  to  a  cor- 
poration, to  a  citizen  or  to  a  foreigner,  to 
a  resident  or  to  a  non-resident,  to  a  do- 
mestic or  to  a  foreign  corporation.  In 
each  and  in  every  such  case  the  jurisdic- 
tion is  complete  and  conclusive  "  (p.  573) . 
I  am  disposed  to  hold  that,  within  the 
ebb  and  flow  of  the  sea,  in  the  case  of 
salvage  the  ohligatio  ex  quad  contractu  at- 
taches jure  gentium  upon  the  ship  to 
which  the  service  has  been  rendered,  and 
in  the  case  of  collision  the  ohligatio  ex  guad 
delicto  attaches  jure  gentivmi  upon  the  ship 
which  is  the  wrong-doer,  whatever  be  her 
character,  public  or  private,  and  such,  I 
think,  was  the  inclination  of  Lord  Sto  well's 
mind  in  the  case  of  The  Trim  Frederih 
(10),  and  in  the  case  of  The  Swift  (22),  to 
which  I  will  presently  advert.  But  it  is  not 
necessary  in  the  present  case  to  travel  to 

(21)  The  district  of  Rhode  Island. 

(22)  1  Dodson  339. 


this  goal,  because  a  nearer  one  is  at  hand. 
This  ship  cannot  claim  exemption  as  a 
ship  of  war.  She  carries  ind^  the  flag 
of  the  Porte,  but  she  is  not  equipped  in 
any  sense  for  war,  nor  does  she  pretend 
to  be  so. 

Apart  from  the  question  of  the  liabiHty 
jure  gentium,  to  which  I  have  adverted, 
I  am  not  prepared  to  deny  that  the  private 
vessel, — ^for  instance,  the  yacht  of  the 
Sultan,  though  equipped  for  pleasure  and 
not  for  war,  would  be  entitled  by  in- 
ternational comity,  operating  (at  least  so 
long  as  it  is  not  withdrawn  by  the  State 
conceding  it)  as  international  law,  to  the 
same  immunity  as  a  ship  of  war ;  though 
dicta  to  the  contrary  may  be  found  in  the 
writings  of  some  jurists. 

But  it  seems  to  me  idle  to  contend,  in 
the  face  of  the  evidence  before  me,  that 
these  six  or  seven  ships  are  not  trading 
vessels,  to  all  intonts  and  purposes,  though 
they  carry  mail  bags.  But  again  I  am 
not  obliged  to  predicate  this  character  of 
all  these  vessels ;  the  one  before  me  is 
actually  chartered  to  a  British  subject, 
and  has  been  by  him  publicly  advertised 
like  any  other  merchant  vessel  to  carry 
cargo,  for  which  he  is  to  receive  the 
freight. 

That  this  cargo  is  liable  to  a  lien  for 
salvage  has  not  been  denied ;  bat  suppose 
under  the  24  Vict.  c.  10  the  owners  of 
the  cargo  were  to  bring  a  suit  m  rem 
against  the  ship  for  damage  to  the  car^, 
must  that  suit  be  dismissed,  and  justice 
so  far  denied,  because  the  ship  was  only 
chartered,  and  was  not,  according  to  the 
technical  term  of  English  law,  demised 
to  the  British  subject,  and  therefore  re- 
mains the  property  of  the  Kliedive  ? 

Such  has  been  necessarily  the  conten- 
tion of  the  counsel  for  the  Khedive.  I 
cannot  assent  to  it ;  the  mere  statement 
appears  to  me  to  carry  with  it  a  refutation 
of  the  arrament. 

It  was  ingeniously  argued  by  Mr.  Cohen 
that  it  mattered  not  whether  the  suit  was 
in  rem  or  in  personam^  because  the  object 
of  the^w*  in  rem  was  to  enforce  the  jus  t» 
personam;  and  the  cases  of  Tlie  Druid 
(23)  and  The  Theiis  (24)  were  cited  in 

(23)  1  W.  Rob.  391-899. 

(24)  3  Mar.  Law  Cases,  357,  358. 
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support  of  this  proposition.  But  this 
argument  in  its  relation  to  the  present 
case  appears  to  me  fiJlacious.  The  object 
of  international  law,  in  this  as  in  other 
matters,  is  not  to  work  injustice,  not  to 
prevent  the  enforcement  of  a  jnst  demand, 
bat  to  substitute  negotiations  between 
governments,  though  they  may  be  dilatory 
and  the  issue  distant  and  uncertain,  for 
the  ordinary  use  of  courts  of  justice  in 
cases  where  such  use  would  lessen  the 
dignity  or  embarrass  the  functions  of  the 
representatives  of  a  foreign  State ;  and  if 
the  suit  takes  a  shape  which  avoids  this 
inconvenience,  the  object  both  of  inter- 
national and  of  ordinary  law  is  attained ; 
of  the  former,  by  respecting  the  personal 
dignity  and  convenience  of  the  Sovereign ; 
of  the  latter,  by  the  administration  of 
justice  to  the  subject. 

The  universally  acknowledged  excep- 
tions to  the  general  rule  of  the  Sovereign's 
immunity  when  examined  prove  the  truth 
of  this  proposition.      For  instance,  the 
exemption  from  suit  is  admitted  not  to 
apply  to  immovable  property.  One  reason 
may  be  that  the  owner  of  such  property 
has  80  incorporated  himself  into  the  jural 
system  of  the  State  in  which  he  holds 
SQch  property,  that    the  argument    of 
general  inconvenience   to    S^tes   from 
allowing  the  exemption  outweighs  the 
argument  from  convenience  on  which  the 
exemption  in  other  matters  is  founded. 
Bat  another  reason  stirely  is  that  which 
seems  to  be  suggested  by  Jervis,  C.  J.,  in 
Taylor  v.  Beei  (8),  that  such  a  suit  can 
be  carried  on  without  the  necessiiy  of 
serving  process  upon  the  Sovereign,  or 
of  interfering  in  any  way  with  such  per- 
sonal properiy  as  may  be  requisite  for 
the  due  discharge  of  lus  fanctions.    The 
exemption  must  be  taken  away  for  one  of 
tiiree  reasons,  either  those  wmch  I  have 
snggested,  or,  a  third,  that  the  acquisition 
of  inmiovable    proper^  amounts  to  a 
waiver^  of  privilege.     Take  another  in- 
stance :  the  Sovereign  who  is  plaintiff  in 
a  suit  cannot  escape  from  the  necessity  of 
answering  interrogatories,  and  being  sub- 
ject to  the   service  of  process,  and  to 
ooonter-demands,  such  as  the  reconvene 
Uonet  of  the  Boman  law;    which  law 
justly  says,  '*  Qui  non  cogitur  in  aliquo 
looo  judicium  pati,  si  ipse  ibi  agit^  cogitur 


excipere  actiones  et  ad  eundem  judicium 
mittl"— (1%.  I  V.  1. 1-22.) 

So  the  Court  of  Chancery  has  decided 
that,  though  it  will  not  make  an  order 
against  an  ambassador  who  does  not 
submit  to  its  jurisdiction,  yet  it  will  re- 
strain a  third  party  from  giving  to  him  a 
fund,  the  right  to  which  is  in  dispute, 
notwithstanding  his  title  to  the  fund  may 
be  absolute  in  law — Oladetone  v.  Musurua 
Bey  (25). 

So,  quite  recently,  in  1872,  in  the  case 
of  Lariviere  v.  Morgan  (26),  Lord  Chan- 
cellor Hatherley  decided  that  where  a 
foreign  government  has  made  a  contract 
in  tins  country,  and  has  lodged  money  in 
the  hands  of  agents  in  this  country  for 
payment  of  the  sums  to  become  due 
under  the  contract,  he  would  not  refrse 
relief  to  the  contractor  because  the  con- 
tract VTas  with  a  foreign  government,  nor 
because  the  foreign  government  would 
not  appear  before  him;  and  he  ordered 
the  agents  to  bring  the  money  into  Court, 
to  be  paid  out  to  the  contractor  on  his 
proving  that  he  had  performed  his  part 
of  the  contract. 

All  these  instances  of  exception  from 
the  general  rule  of  the  Sovereign's  immu- 
nity seem  to  me  founded  upon  the  prin- 
ciple which  I  have  stated ;  and  if  so,  why 
should  not  such  proceedings  in  rem  as 
have  been  instituted  in  this  case  be  in 
accordance  with  international  law?  For 
it  must  be  remembered  that  this  is  the 
law  which  I  have  to  apply  to  this  suit. 

No  disrespect  is  shewn,  no  injustice  is 
done  to  the  Sovereign,  while  justice  is 
done  to  the  private  suitor. 

Thirdly,  assuming  again  that  the  Khe- 
dive has  a  ataUis  which  entitles  him  to 
the  privilege  claimed,  has  he  by  his 
conduct  waived  or  foi^eited  that  privi- 
lege? 

In  the  case  of  The  Swift  (22),  Lord 
Stowell  had  to  consider  whether  the 
King  was  bound  by  the  Navigation  Acts; 
and  afber  stating  some  of  the  difficulties 
attending  the  solution  of  this  question, 
he  says— 

"  The  utmost  that  I  can  venture  to  ad-  . 

(26)  1  Hurl.  &  M.  496;  b.  c.  32  Law  J.  Rep. 
(n.s.)  Chanc.  155. 

(26)  41  Law  J.  Bep.  (k.s.)  Chanc.  746;  s.  c. 
Law  Kep.  7  Chanc.  App.  650. 
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mit  18,  that  if  the  King  traded,  as  some 
sovereigns  do,  he  might  faM  within  the 
operation  of  these  statntes.  Some  sove- 
reigns have  a  monopoly  of  certain  com- 
modities, in  which  they  traffic  on  the 
common  principles  that  other  traders 
traffic ;  and,  if  the  King  of  England  so 

rssessed  and  so  exercised  any  monopoly, 
am  not  prepared  to  say  that  he 
mnst  not  conform  his  traffic  to  the 
general  rules  by  which  all  trade  is 
reg^ted." 

Bynkershoek,  when  he  wrote  his-  cele- 
brated treatise,  De  Foro  Legatomm^  com- 
plained (c.  14.  de  legato  mercaiore^  Bynket' 
shoek,  Op.  or»,  vol.  2.  p.  165.  ed.  1767)  that 
in  his  day  ihe  privilege  of  the  ambassador 
had  been  ^^eaUy  abo&Msd  to  cover  the  trade 
of  the  mei  i^hant. 

I  must  fiHy  that  if  ever  there  was  a  case 
in  which  the  alleged  Sovereign  (to  use 
the  language  of  Bynkershoek)  was 
"  stremd  mercatorem  agens,  or  in  which, 
as  Lord  Stowell  says,  he  ought  to  "traffic 
on  the  common  principles  that  other 
traders  traffic,"  it  is  the  present  case ;  and, 
if  ever  a  privileged  person  can  waive  his 
irivilege  hj  hw  conduct,  the  privilege 
as  been  waived  in  this  case. 

It  was  not  denied,  and  could  not  be 
denied,  after  the  evidence  that  the  vessel 
was  employed  for  the  ordinary  purposes 
of  trading. 

She  belongs  to  what  may  be  called  a 
commercial  fleet.  1  do  not  stop  to  con- 
sider the  point  of  her  carrying  the  mails, 
for  that  was  practically  abandoned  by 
counsel.  She  enters  an  English  port,  and 
is  treated  in  every  material  respect  by  the 
authorities  as  an  ordinary  merchantman, 
with  the  ftill  consent  of  her  master ;  and 
at  the  time  of  the  collision  she  is  char- 
tered  to  a  British  subject,  and  advertised 
as  an  ordinary  commercial  vessel.  No 
principle  of  international  law,  and  no  de- 
cided case,  and  no  dictum  of  jurists  of 
which  I  am  aware,  has  gone  so  &r  as  to 
authorise  a  Sovereign  prince  to  assume 
the  character  of  a  trader,  when  it  is  for 
bis  benefit,  and  when  he  incurs  an  obli- 
gation to  a  private  subject  to  throw  o£P, 
if  I  may  so  speak,  his  disguise,  and  appear 
as  a  Sovereign,  claiming  for  his  own 
benefit,  and  to  the  injury  of  a  private 
person,  for  the  first  time,  all  the  attri- 


hi 


butes  of  his  character ;  while  it  would  be 
easy  to  accumulate  authorities  for  the 
contraryposition  (see  especially  Kliiber, 
Europ.  V61kerrecht,  §  210,  Kmer  BroU 
des  gens  Modems  de  VEurope,  nouveUe 
edition,  par  M.  A.  Ott,  Paris,  1861, 
pp.  278,  274;  and  authorities  cited  in 
the  note). 

Upon  all  grounds,  therefore,  namely- 
First,  that  his  Highness  the  Khedive, 
however  exalted  his  position  and  dis- 
tinguished his  rank,  has  failed  to  establish 
that  he  is  entitled  te  the  privileges  of 
a  Sovereign  prince,  according  to  the 
criteria  of  sovereignty  requircnl  by  the 
reason  of  the  thing,  and  by  the  usage  and 
practice  of  nations  as  expounded  by 
accredited  writers  upon  international  ju- 
risprudence : 

Secondly,  that  on  the  assumption  he  is 
entitled  to  such  privilege,  it  would  not 
oust  the  jurisdiction  of  tkus  Court  in  the 
particular  proceeding  which  has  been  in- 
stituted against  this  ship : 

And  thirdly,  that  assuming  the  privi- 
lege to  exist,  it  has  been  waived  with 
reference  to  this  ship  by  the  conduct  of 
the  person  who  claims  it, — 

I  pronounce  against  the  protest,  and  1 
think  I  must,  in  justice  to  the  suitor, 
give  him  the  coste  of  these  proceedings. 

Having  regard  to  the  importance  of 
the  case,  if  any  leave  of  the  Oourt  be 
required  in  order  to  appeal  from  this  de- 
cision, I  will  readily  give  the  requisite 
permission. 


Solicitors — ^McLeod  &  Watney,  for  defendanta; 
Proctors  —  Clarkson,  Son  &  Greenwell,  for 
plainti£&. 


APPENDIX. 

Firman  du  13  f^vrier  1841  (27). 
L'acte  de  soumission  que  tn  viens  de 
faire,  les  assurances  de  fid^lit^  et  de 
d^vouement  que  tu  as  donn^es,  et  les  in- 
tentions droites  et  sino^res  que  tu  as  ma- 
nifestoes tant  k  mon  Ogard  que  dans  les 

(27)  See  Correspondence  Rdating  to  the  Jffairs 
the  Levant,  part  ui.  436,  4d4,  458 ;  Leswr,  1841, 
pp.  127-130. 
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int^rSis  de  ma  Sublime  Porte,  sont  par- 
yennea  k  ma  comiaissaiice  soayeraine  et 
m'ont  6t&  fort  i^r^bles. 

En  consequence,  et  le  zele  et  la  saga- 
cite  qui  te  caract^risent,  ainsi  que  Texp^- 
rience  et  les  connaissances  que  tu  as  ac- 
quises  dans  les  a£&ires  de  TEgypte 
pendant  le  long  espace  de  temps  que  tu 
as  occup6  le  poste  de  gouyemeur  de 
rfigjpte,  donnant  lieu  k  croire  que  tu 
auras  acquis  des  droits  k  la  fayeur  et  d*  la 
confiance  que  je  t'accorde,  c*est-i-dire, 
que  tu  en  connaitras  toute  la  port^  et 
toute  la  reconnaissance  que  tu  deyras  en 
ayoir,  que  tu  t'appliqueras  a  faire  en  sorte 
que  cea  dispositions  passent  ^  tes  fils  et  ^ 
tes  neyeux,  je  t'accorde  le  gouyemement 
de  I'Egypte  dans  ses  anciennes  limites 
tellee  qu'on  les  trouye  dans  la  carte  qui 
t'est  enyoy^e  par  mon  Grand  Vizir 
actnellement  en  fonctions,  munie  d'un 
cachet,  ayec  le  priyil6ge  additionnel  de 
rh^r^dite  et  ayec  les  conditions  sui- 
yantes : 

D^sormais,  quand  le  podte  sera  yacant, 
le  gonvemement  de  TEgypte  6cherra  en 
ligne  droite,  de  I'ainl^,  dans  la  race 
masculine  parmi  les  fils  et  les  petits-fils. 
Quant  k  leur  nomination,  elle  se  fera  de 
la  part  de  ma  Sublime  Porte. 

^i  jamais  le  destin  youdra  que  la  ligne 
masculine  soit  6teinte,  comme  dans  ce 
cas  ma  Sublime  Porte  deyra  conf6rer  le 
gouyemement  dd'Egypte  k  xme  autre  per- 
sonne,  les  en&ns  rxmes  n6s  des  fiUes  des 
gouyemeurs  de  PEgypte  n*auront  aucun 
droit,  aucune  capacite  legale  k  la  succes- 
sion au  gouyemement. 

Bien  que  les  Pachas  d'Egypte  ayent 
obtenu  le  priyil^ge  de  TherMit^,  ils 
doiyent  cependant  6tre  consid^r^,  quant 
k  la  pr^s^ance,  comme  6tant  sur  un  pied 
d'^galite  ayec  Jes  autres  yizirs,  ils  seront 
traits  comme  lea  autres  yizirs  de  ma 
Sublime  Porte,  et  receyront  les  m^mes 
titres  que  Ton  donne  auz  autres  yizirs 
qnand  on  leur  6crit. 

Les  principes  fond^s  sur  les  lois  de 
surety  de  la  yie,  de  la  s&ret6  de  la  pro- 
priety, et  de  la  conseryation  de  Thonneur, 
principes  consacr^s  par  les  ordonnances 
salntaires  de  mon  Hatti  Sheriff  de  Gnl- 
hane ;  tons  les  trait^s  conclus  et  k  con- 
olure  entre  ma  Sublime  Porte  et  les  puis- 
sances amies,  seront  compl^tement  mis  k 


execution  dans  la  proyince  de  TEgypte 
aussi ;  et  tous  les  reglemens  Mt  et  k  mire 
par  ma  Sublime  Porte  seront  aussi  mis  en 
pratique  en  Egjpte,  en  les  conciliant  le 
mieux  qu'on  pourra  ayec  les  circonstances 
locales  et  les  principes  de  la  justice  et  de 
requite. 

En  Egypte,  tous  les  imp6ts,  tous  les  re- 
yenus,  seront  per9us  et  recueillis  en  mon 
nom  souyerain ;  attendu,  cependant,  que 
les  Egyptiens  aussi  sont  les  sujets  de  ma 
Sublime  Porte,  et  afin  qu'xm  joxir  ils  ne 
soient  pas  yexes,  la  dime,  les  droits,  et  les 
autres  imp6ts  qui  seront  per9us,  le  seront 
conformement  au  sjsteme  equitable  adop- 
te  par  ma  Subhme  Porte,  et  Ton  prendra 
Boin  de  payer,  des  que  le  temps  du  paye- 
ment  sera  yenu,  sur  les  droits  de  douane, 
sur  la  capitation,  sur  les  dimes,  sur  les 
revenus  et  les  autres  produits  de  la  pro- 
yince de  I'Egypte,  le  tribut  annuel  dont 
le  quantum  est  insere  et  precise  dans  un 
autre  firman  imperial.  (See  Samwar, 
BectteU  genSral  des  Traites,  yol.  2.  p.  290; 
and  Correspondence  relating  to  the  Affairs 
of  the  Levcmty  pt.  iii.  p.  444,) 

Etant  d'usage  d'enyoyer  tous  les  ans  de 
I'Egypte  des  viyres  en  nature  aux  deux 
Villes  Saintes,  on  continuera  k  enyoyer  k 
chaque  endroit  separement  les  yiyres  et 
les  autres  objets,  quels  qu'ils  puissent 
6tre,  qui  y  ont  ete  enyoyes  jusqu'a  pre- 
sent. 

Comme  ma  Sublime  Porte  a  pris  la 
resolution  d'ameUorer  la  monnaie,  qui  est 
r^me  des  operations  de  la  societe,  et  de 
le  faire  de  maniere  k  ce  que  desormais  il 
ne  puisse  y  ayoir  de  la  yariation  ni  dans 
I'aloi,  ni  dans  le  prix,  je  permets  que  Ton 
batte  monnaie  en  Egypte  ;  mais  les  mon- 
naies  en  or  et  en  argent  que  je  te  permets 
de  battle  porteront  mon  nom,  et  seront 
tout-iUfiEdt  semblablea,  sous  les  rapports 
du  titre,  des  prix  et  de  la  forme  k  celles 
que  Pon  frappe  ici 

En  temps  de  paix,  18,000  hommes 
suffiront  pour  le  seryice  interieur  de  la 
proyince  de  I'Egypte :  il  ne  sera  pas  permis 
d'en  augmenter  le  nombre.  Mais  yu  que 
les  troupes  de  terre  et  de  mer  de  I'Egypte 
sont  instituees  pour  le  seryice  de  ma 
Sublime  Porte,  il  sera  permis,  en  temps 
de  guerre,  de  les  porter  au  nombre  qui 
aura  ete  juge  oonyenable  par  ma  Sublime 
Porte, 
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On  a  adopts  le  principe  qne  les  soldats 
employes  dans  les  antres  parties  de  mes 
etats  serviront  pendant  cinq  ans,  an  bout 
dnqnel  terme  ils  seront  ^chang^  oontre 
des  recmes. 

Cela  6tant,  il  faudrait  qn'a  oet  ^gard 
Ton  suivit  le  m^me  systeme  en  Egypte 
anssi.  Mais  par  rapport  a  la  durSe  da 
service,  on  s'adaptera  anx  dispositions  des 
habitans,  en  observant  k  lenr  6gard  ce  qne 
r^qnit^  exige. 

II  sera  envoy^  chaque  ann6e  h,  Con- 
stantinople  400  hommes  ponr  remplacer 
d'antres. 

]1  n^y  anra  ancnne  diff(6rence  entre  les 
marqnes  distinctives  et  les  drapeanz  des 
troupes  qni  seront  employes  Iky  et  les 
marqnes  distinctives  et  les  drapeanx  des 
antres  tronpes  de  ma  Sublime  Porte.  Les 
officiers  de  marine  6gyptienne  anront 
les  m^mes  marqnes  distinctives  de  grades, 
et  les  Egyptiens  anront  les  m^mes  pa- 
vilions qne  les  officiers  et  les  b&timens 
d'ici. 

Le  Gonvemenr  d*Egypte  nommera  les 
officiers  de  terre  et  de  marine  jusqn'an 
grade  de  Colonel.  Qnant  anx  nomina- 
tions anx  grades  snp^rienrs  k  celni  de 
Colonel,  c*est-i-dire  de  Pachas  Miri  livi 
(G6n6ranx  de  Brigade)  et  de  Pachas 
F^rik  (Gen^ranx  de  Division),  il  flEindra 
absolnment  en  demander  la  permission, 
et  prendre  mes  ordres  l^dessns. 

Dor^navant  les  Pachas  d'Egypte  ne 
pourront  pas  faire  constmire  des  b&ti- 
mens  de  gnerre  sans  en  avoir  demand^  la 
permission  de  la  Sublime  Porte,  et  en 
avoir  obtenn  nne  antorisation  claire  et 
positive. 

Attendu  que  chacune  des  conditions 
arr^t^es  comme  oi-dessus  est  adh^nte 
an  privil6ge  de  rh^r<Sdit6,  si  ime  seule 
d*elles  n'est  pas  ex6cut6e,  ce  privilege 
d'her^t^  sera  aussit6t  aboli  et  annuls. 

Telle  6tant  ma  volenti  supreme  sur 
tons  les  points  ci-dessus  ^noncees,  toi,  tes 
enfans  et  tes  descendans,  reconnaissans 
de  cette  haute  favour  souveraine,  vous 
vous  empresserez  tonjours  k  ex^ut^  scru- 
puleusement  les  conditions  6tablies,  vous 
vous  garderez  bien  dV  contrevenir,  vous 
aurez  soin  d'assurer  le  repos  et  la  tran- 
quillity des  Egyptiens  en  les  mettant  k 
Tabri  de  toutes  injures  et  de  toutes  vexa- 
tions, voTis  fer^z  des  rapports  ioi,  et  do« 


manderez  des  ordres  sur  les  afibires 
importantes  qui  concement  ces  pays- 
M^  6tant  a  ces  fins  que  le  present 
Firman  imperial  qui  est  om6  de  mon 
resent  souverain  a  M  £crit  et  vous  est 
envoy^. 

Imperial  Finnan  to  the  Viceroy  of  Egypt^ 
aettling  the  Mode  of  Succession  to  the 
Pa>shalicj   and  granting  certain  Pfm- 
leges. 
(Apres  les  titres  d'usage.) 

(27th  May,  1866.)  (28) 
Ayant  pris  connaissanoe  de  la  demande 
que  tu  m'as  sonmise,  et  dans  laquelle  tu 
me  fais  connaitre  que  la  modification 
de  Tordre  de  succession  ^tabli  par  le 
Firman  adress^,  en  date  du  mois  de 
Rebiul-Akhir,  1257,  k  ton  aieul  Mehmed 
Ali  Pacha  pour  Ini  conf6rer  le  GU)uvenie- 
ment  a  titre  d*h6r6dit6  de  la  Provinoe 
d'Egypte,  et  revetu  de  mon  Hatt  imperial, 
et  la  transmission  de  succession  de  pere 
en  fils  en  ligne  directe  et  par  ordre  de 
primogeniture  seraient  favorables  k  la 
bonne  administration  de  I'Egypte  et  aa 
d^veloppement  du  bien-^tre  des  habitants 
de  cette  Province : 

Appr^ciant  d'autre  part,  dans  toate 
leur  etendue,  les  effi^rts  que  tu  as  Mia 
dans  ce  but  depuis  ta  nomination  aa 
Gouvemement  general  de  I'Egypte,  qui 
est  Tune  des  Provinces  les  plus  import* 
antes  de  mon  Empire,  ainsi  qne  la  fid^lit^ 
et  le  d^vonement  dont  tu  n'as  cesse  de 
fiEure  preuve  k  mon  ^gard,  et  voulant  te 
donner  un  t^moignage  ^datant  de  la  con- 
fiance  pleine  et  entiere  que  je  t'aooorde, 
j'ai  decide  qne  dor^navant  le  Gouveme- 
ment de  TEgypte,  avec  les  territoires 
qui  y  sont  annexes  et  qui  en  depen- 
dent, et  avec  les  Caimacamies  de  S^vakin 
et  de  Moussawa,  sera  transmis  k  Tain^ 
de  tes  enfiEuits  m&les,  et,  de  la  m^me 
maniere,  anx  fils  ain^s  de  tes  sucoes- 
seurs: 

Que  si,  en  cas  de  vaoance,  le  Gouver- 
nenr-G^n^ral  ne  laisse  aucunenfkntm&le, 
la  succession  sera  transmise  k  Tain^  de 
ses  freres,  et  a  d6&ut  des  freres  a  I'ainS 

(28)  See  TraiU  imperial  ^tablissant  en  lEgypU 
Tordre  de  successioQ  de  la  vice-roTant^ ;  ^ 
date  du  27  nud  1866.  Archives  diplcmatijtiety 
1866,  vol  4.  p.  170;  8tate  Pmrs,  vol.  56, 
p.  1167, 
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des  enfants  miles  da  plus  ig6  parmi  ses 
freres  defnnts. 

Telle  sera  d^ormais  la  loi  de  snocession 
en  Egypte. 

En  outre,  lea  conditions  contenues  dans 
le  Firman  snsmentionn6  SQnt  at  demea- 
rent  h  tout  jamais  en  yigaeur  comme  par 
le  pass^ ;  chacane  de  ces  conditions  sera 
oonstamment  observ^e,  et  le  maintien 
dii  privilege  qui  d6coule  de  ces  condi- 
tions dependra  de  Tobservation  integrate 
de  chacane  des  obligations  qa'elles  im- 
pHqnent. 

Lee  immonit^s  accord^es  plas  r6cem- 
ment  par  mon  Goavemement  imperial, 
conoemant  la  facalt^  da  GFourernement 
general  d'Bgypte  de  porter  josqn'i  30,000 
hommes  Teffectif  de  ses  troupes,  de 
mamtenir  la  difference  entre  le  titre  des 
monnaies  &app^  en  Egypte  en  mon 
Goavemement  imperial,  et  celui  des 
antres  monnaies  de  mon  Empire,  et  de 
conferer  les  grades  civils  de  mon  Gou- 
Temement  jusqu'a  celui  de  Sani6  (second 
rang  de  la  premiere  classe),  sent  6gale- 
ment  confirmees. 

La  r^gle  qui  interdit  la  succession 
des  desoendants  m^les  des  filles  des 
Gouvfflmeurs  est  maintenue  conune  par 
le  passe. 

Le  tiibut  de  80,000  bourses  pay^  par 
TEgypte  au  Tr6sor  imperial  est  port^  a 
150,000  bourses,  k  partir  du  mois  de 
mars  de  Tannee  1866,  k  raison  de  100 
piastres  la  livre  ottomane,  c'est-£i-dire,  a 
750,000  livres  ottomanes  par  an. 

Mon  Irade  imperial  etant  6man6  a 
Teffet  de  mettre  a  execution  les  conditions 
qui  precedent,  le  present  Firman,  portant 
en  tete  mon  6criture  imp^riale,  a  6te 
redige  par  ma  Cbancellerie  imp^riale,  et 
t'a  ete  deHvr^. 

Tu  dois,  de  ton  c6t6,  avec  la  loyaut^  et 
le  zele  qui  te  caract^risent,  et  en  profitant 
des  connaissances  que  tu  as  acquises  des 
conditions  de  TEgypte,  consacrer  tes 
soins  a  la  bonne  administration  de  cette 
contr^,  travailler  k  assurer  k  ces  popula- 
tions une  tranquillity  et  une  s6curit6 
entieres;  et,  reconnaissant  la  valeur  du 
gage  que  je  viens  de  te  donner  do  ma 
MLveup  imp^nale,  t'attacber  k  Tobserva- 
tbn  des  conditions  Stabiles  ci-dessus. 

Ecrit  le  douzieme  jour  du  mois  de  Mo- 
barem  de  Tannee  1283  (May  27,  1866). 


Imperial  Fmrum  to  the  Viceroy  of  Egypt, 
settling  the  Mode  of  Appointing  a  Be- 
gency  on  his  dying  before  hs  Son  has 
attained  the  age  of  18  years, 

(15th  June,  1866.) 
Dans  le  but  de  garantir,  de  toutes 
manieres,  le  nouvel  ordre  de  succession 
au  Qouvemement  de  TE^pte,  ainsi  qu'il 
fut  6tabli  par  un  autre  Firman  imperial, 
il  est  mentionne  d-dessous  le  mode 
d'apr^  lequel  Ton  est  tenu  de  proc^der 
k  rinstitution  de  la  tutelle  du  Gouverne- 
ment  de  TEgypte,  lorsque  dans  r6ven- 
tualit^  de  la  mort  de  son  Gk>uvemeur, 
son  fils  aan6  et  b6ritier  se  trouverait  6tre 
encore  en  bas  kge, 

Dans  r^ventualite  de  la  yacance  du 
GK)uvemement,  et  lorsque  Th^ritier  du 
Gouvemement  serait  en  bas  kge,  c'est-^ 
dire,  qu'il  aurait  moins  que  18  ans,  le 
Firman  d'investiture  sera  toute  de  m^me 
emane.  Cependant,  jusqu'ii  ce  qu'il  ar- 
rive k  Vkge  de  18  ans,  si  le  Gtouvemeur 
se  trouverait  avoir  d^jk  ^tabli  un  tuteur 
et  un  conseil  de  tutelle  pour  le  Gouveme- 
ment moyennant  un  testament  cachete 
par  lui,  et  par  deux  hauts  fonctionnaires 
de  TEgypte  en  service  actif,  comme 
t^moins,  ce  tuteur  et  ce  personnel  de 
tutelle  saisiront  imm6diatement  les  r^nes 
de  radministration,  et  procMeront  k 
diriger  le  Gouvemement.  En  m^me 
temps,  comme  ils  en  r^f^reront  k  ma  Sub- 
lime Porte,  un  Firman  imperial  en  sera 
6nian6,  les  confirmant  k  lour  place.  Si, 
d'un  autre  c6t^,  survient  une  vacance  du 
Gouvemement  susdit  sans  qu'il  soit 
pourvu  a  Tinstitution  d'une  telle  tutelle, 
te  Conseil  de  tutelle  ^tant  compost  des 
Chefs  de  TAdministration  de  Tlnt^rieur, 
de  la  Ghierre,  des  Finances,  des  Affaires 
^trangeres,  de  la  Justice,  du  Chef  des 
Troupes  et  des  Commissaires  des  Pro- 
vinces egyptiennes,  on  proc^dera  k  I'^lec- 
tion,  parmi  les  susdits  fonctionnaires, 
d'un  Conseil  de  tutelle  de  la  mani^re 
suivante — 

Les  susdits  fonctionnaires  r^uniront 
imm6diatement,  et  choisiront  parmi  eux- 
memes  un  tuteur  k  Tunanimite,  ou  4  la 
plurality  des  voix.  Si,  cependant,  les 
voix  se  partagent  entre  deux  candidats, 
la  pr6f6rence  sera  donn^e  k  celui  des  deux 
qui  occuperait  les  plus  importantes  fonc- 
tions  dans  le  Gouvemement.    Le  degr^ 
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d'importance  est  6tabli  dans  I'ordre  in- 
diqne  ci-dessns. 

Ainsi,  vient  d'abord  le  Chef  du  D^- 
partement  le  I'lnterieur,  apres  celui  de 
la  Guerre,  et  ainsi  de  suite.  Le  tuteur 
6tant  ainsi  61u,  et  les  autres  Membres 
s'etant  constitues  en  Conseil  de  tutelle, 
ils  prendront  en  mains  le  Gouvemement, 
et  ils  s'empresseront  de  rapporter  k  ma 
Sublime  Porte  Tinstitution  du  tuteur  et 
rinstitntion  du  Conseil  de  tutelle.  Ce 
choix  sera  confirm^  de  notre  part  par  un 
Firman  imperial. 

Dans  le  cas  qu'il  arrive  que  Tex- 
Gouvemeur  ait  nomme  un  tuteur  et  un 
Conseil  de  tutelle,  ce  tuteur  et  ce  Conseil 
ne  saurait  etre  changes  ayant  que  le 
terme  de  tutelle  ne  soit  expire.  De 
m^me  dans  la  seconde  altematiye,  c'est- 
jt-dire,  lorsque  Tinstitution  du  tuteur  a 
lieu  par  la  reunion  des  hauts  fonction- 
naires  du  Gouvemement,  Ton  ne  pourra 
non  plus  changer  le  tuteur  ainsi  nomme. 
Lorsqu'un  Membre  du  Conseil  de  tuteur 
vient  h  mourir,  on  choisira  un  autre  k  sa 
place  parmi  les  hauts  fonctionnaires  du 
Gouvemement,  et  si  le  tuteur  lui-meme 
^ent  k  mourir  on  choisira  un  &  sa  place 
de  la  mani&re  susindiqu^e,  dans  le  Con- 
seil de  tutelle,  substitiumt  a  oelui-ci  un 
des  hauts  fonctionnaires  du  Gouveme- 
ment. 

Lorsque  Th^ritier  arrive  a  Vkge  de  dix- 
huit  ans,  etant  alors  majeur,  il  saisira  les 
renes  de  TAdministration  et  gouvemera 
comme  son  pred^cesseur.  Ceci  6tant 
confirme  par  ma  volenti  imp6riale  et 
rev^tu  de  mon  Hatti-Sheriff,  le  present 
Firman  fat  cons6quemment  eman^  le  2 
Safer  1283  (16  juin  1866). 
Firman  addressed  to  the  Viceroy  of  Egypt, 

dated  5  Sefer  1284  (Jwne  8, 1867). 
(Translation.)   (28) 

To  mj  illustrious  Vizier  Ismail  Pasha, 
who  now  holds  the  rank  of  Grand 
Vizier,  with  the  title  of  "  Khidev" 
of  Egypt,  and  who  is  decorated 
with  the  orders  of  the  Medjidi6 
and  Osmani^  of  the  First  Class  in 
diamonds.  May  Qod  perpetuate 
his  glory,  and  increase  his  power 
and  prosperiiy  (29). 

(28^  ArcMves  dipUmatiques,  t.  2,  1868,  p.  452. 
(29)  A  whole  atring  of  epithets,  applied  to  all 
Paehas  holding  the  nmk  of  Vizier,  is  omitted. 


Be  it  known  on  the  arrival  of  this  my 
Imperial  Firman,  that,  as  is  also  men- 
tioned in  my  Finnan  granting  the  privi- 
lege of  hereditary  succession  to  the  Vice- 
jroyalty  (Kidiviet)  of  Egypt,  those  fanda- 
mental  laws  whidi  are  in  force  in  other 
parts  of  my  dominions  shall  he  main- 
tained and  respected  in  Egypt.  Now,  by 
fundamental  laws  are  meant  all  those 
principles  laid  down  in  the  Imperial 
Rescript  of  Ghilhaneh.  But,  inasmuch  as 
the  internal  administration  of  the  Pro- 
vince, and  consequently  its  financial, 
material  and  other  interests  are  confided 
to  the  Gt)vemment  of  Egypt,  in  order  to 
preserve  and  extend  those  interests,  it  is 
permitted  to  that  Government  to  frame 
such  regulations  as  may  seem  necessary 
in  the  form  of  ^*  special  Tanzimat  for  the 
interior."  In  like  manner,  whilst  all  the 
treaties  of  the  Sublime  Porte  must  be 
respected  in  Egypt,  an  exception  is  made 
only  as  regards  tne  customs  duties,  and 
as  regards  foreigners  in  matters  rekting 
to  the  police,  postal  and  transit  services, 
for  which  ftiU  powers  are  given  to  thee 
to  enter  into  special  arrangements  with 
foreign  agents.  But  such  arrangements 
must  not  take  the  form  of  treaties  or  con- 
ventions having  any  political  signification 
or  purport.  And  in  the  event  of  fiieir  being 
inconsistent  with  the  principles  laid  down 
above,  or  opposed  to  my  original  sovereign 
rights,  it  will  be  necessary  to  hold  them 
as  null  and  void  (30). 

Wherefore  the  question  of  conformity 
or  non-conformity  to  these  principles  in 
matters  where  a  doubt  exists  as  regards 
Egypt  must  be  referred  to  my  Sublime 
Porte  previously  to  such  arrangements 
being  concluded. 

And  when  in  the  manner  explained 
above  any  special  arrangements  are  en- 
tered into  concerning  the  customs  duties 
in  Egypt,  information  thereof  must  be 
transmitted  to  my  Sublime  Porte. 

Also,  when  anv  conference  respectmg 
commercial  treaties  takes  place  between 
my  government  and  other  powers,  in 
order  that  the  commercial  interests  of 
Egypt  may  be  attended  to,  the  opinions 
of  the  Egyptian  Administration  lUiall  be 
consulted  thereon. 

(80)  "  Non  arenns"  is  moire  literal. 
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In  proclamation  of  which  this  m^  Im- 
perial Firman,  dated  5  Sefer  1284,  is  now 
addr^sed  to  thee. 

Firman  addressed  to  the  Viceroy  of  Bgypt^ 
November  29, 1869. 

(Apres  les  titres  d*nsage.) 

n  est  snperflu  de  dire  comhien  ma 
BoUicitnde  est  grande  pour  la  prosp^t6 
de  rimportante  Provmce  d'Bgypte,  et 
poxur  raccroissement  dn  bien-^tre  et  de  la 
B6caiit6  de  see  habitants.  Tout  en  con- 
Baoiwnt  nne  attention  s6riense  au  maantien 
intact  dea  privileges  int^eors  accord^s  ii> 
rAdministration  6gyptienne,  il  est  de 
mon  devoir  de  snrveoller  en  m^me  temps 
le  strict  accomplissement  des  obligations 
de  cette  administration,  soit  envers  ma 
conronne,  soit  envers  les  habitants  de  la 
province. 

En  cons6qnenoe,  j'ai  accept^  les  Eclair- 
cissements  que  tn  as  donnas  et  les  en- 
gagements que  id  as  pris  relativement 
aax  armes  et  anz  b&timents  de  gnerre, 
amsi  qn'a  regard  des  relations  ext^rienres 
de  la  province,  par  la  lettre  que  ta  as 
^crite,  sons  la  date  dn  10  I>j6mazi-n1- 
Ewel,  1286  (see  an  English  translation 
of  this  despatch  in  the  Anrnud  Begister 
for  1869,  pt.  278),  en  r^ponse  k  celle  qne 
mon  Grand  Vizir,  t'avait  adress^,  par  mon 
ordre  souverain,  le  18  R^bi-nl-Akhir, 
1286.  (Archives  diphmaUqueSy  1869,  pt. 
3,  p.  373. 

Seolement  la  qnestion  financiere  6tant 
un  point  vital  ponr  tons  les  pays,  si  la 
qnotite  des  imp6ts  est  snp^rienre  anx 
mojens  des  contribnables,  on  si  les  pro* 
dnits  de  ces  imp6ts,  an  lieu  d'etre  affect^ 
anx  besoins  r^els  dn  pays,  sent  absorb^ 
par  des  d^penses  infractnenses,  on  s'ez- 
poBO  incontestablement  k  des  pertes  et  i 
des  dangers  incalcolables. 

II  en  r^snlte  ponr  le  Souverain  du 
pays  le  droit  sacre  et  imprescriptible  de 
sarveiller  avec  soUidtude  cet  important 
objet;  et,  pour  qu'il  ne  subsiste  plus 
aucan  doute  ni  malentendu  k  cet  6gard, 
j*ai  d6cid6  de  te  donner  les  6claircisse- 
mente  suivants,  qui  seront  6galement 
port^  h  la  connaissance  de  tons.  Ainsi, 
sniTant  les  conditions  fondamentales  qui 
servent  de  base  k  rAdministration  ^gyp- 
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tienne,  tons  les  impdts  et  redevances 
doivent  6tre  r^partis  et  per^us  en  mon 
nom.  Je  ne  saurais  done  consentir  en 
aucune  maniere  k  ce  que  les  sommes 
provenant  de  ces  imp&ts  soient  employes 
autrement  qu'aax  besoins  r6els  du  pays, 
et  j^  ce  que  les  habitants  soient  charges 
de  nouveauz  impdts  sans  une  nfoessit^ 
legitime  et  reconnue.  Ma  volenti  absolue 
est  done  que  tes  soins  et  ton  z^le  les  plus 
incessants  soient  diiig^  vers  ces  deux 
importants  objets,  aussi  bien  que  but 
la  n^cessit^  que  mee  Bujets  d^lBgypte 
soient  toujours  trait^s  avec  justice  et 
^quit6. 

De  mdme,  les  empnmts  A  r^tranger 
engageant  pour  de  long^es  ann^  les 
revenus  du  pays,  je  ne  saurais  admettre 
que,  sans  que  tons  les  details  des  raisons 
qui  peuvent  y  &ire  reoourir  n'aient  6t6 
sounds  k  mon  Gk>uv6mement  Imperial,  et 
sans  que  mon  autorisatiou  n'ait  M  pr6- 
alabUonent  obtenue,  des  sommes  pr^lev^es 
sur  les  revenus  de  TEgypte  soient  affects 
au  service  d'un  emprunt. 

Ma  volenti  est  done  qu'en  aucun  temps 
il  ne  soit  fiut  d'emprunt  qu'apr^s  que  la 
n^cessit6  absolue  d'y  avoir  recours  sera 
bien  6tablie,  et  mon  autorisation  pr^alable 
obtenu. 

Tu  oonformeras  d^sonnais  tes  actes 
et  ta  conduite  aux  termes  fbrmels  de 
mon  present  Firman  Imperial,  qui  est  en 
tout  point  conforme  anz  droits  et  auz 
devoirs  respectife,  ainsi  qu'auz  pr^- 
draits. 

Le  22  Ohabm^  1286. 
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THE  ANTILOPE. 


1873.    1 

Jan.  14.  / 

Salvage — PleadingS'^Awards  to  other 
Salvors. 

In  a  cause  of  sdlva^  the  defendants  may 
state  the  sums  of  m^oney  which  they  have 
paid  and  are  liable  to  pay  to  other  salvors 
to  complete  the  salvage. 

This  was  an  application  in  a  caose  of 
saJvage  on  behalf  of  the  plaintiffB,  the 
owners  of  the  steam-tug  (jxiy  of  London, 
to  strike  oat  the  twelfth  artide  of  the 
answer.  The  Antilope  had  been  in  colli- 
sion with  another  ship  and  it  was  neces- 
sary to  run  her  on  shore,  in  order  to 
prevent  her  from  sinking  in  deep  water. 
The  steam-tag  City  of  London  was  near 
at  hand  when  the  collision  took  place,  and 
by  the  direction  of  the  master  of  the  tug 
The  Antilope  was  beached  at  the  west  end 
of  the  Roar  bank  in  the  east  bay  of  Dnn- 
geness.  Part  of  the  cargo  of  The  Anti- 
lope was  discharged  into  the  tag,  and 
certain  other  portions  into  some  laggers, 
and  when  she  had  been  safficiently 
lightened,  The  Antilope  was  towed  to 
Dover  by  The  City  of  London,  The  fifth 
article  of  the  answer  was  in  snbstance  as 
foUows^ — "  A  small  portion  of  the  cargo 
of  Tlie  Antilope  was  placed  on  board  The 
City  of  London,  The  City  of  London  was 
anable  to  take  any  more  cargo  on  board, 
and  sach  of  the  rest  of  the  cargo  as  was 
taken  out  'of  The  Antilope  was  placed  on 

board  certorin  smacks  or  laggers 

whose  owners,  masters  and  crews  insti- 
tuted suits  to  obtain  rewards  for  their 
services  in  the  Court  of  Admiralty  of  the 
Cinque  Ports." 

"  12.  The  defendants  in  this  suit  have 
been  decreed  by  the  Judge  of  the  Court 
of  Admiralty  of  the  Cinque  Ports  to  pay 
to  the  plaintiffs  in  the  suit  in  the  fifth 
article  mentioned  the  sum  of  240^.,  and 
they  are  further  under  liability  to  the 
said  chief  boatmen  of  the  Coastguard 
and  their  crew  and  to  the  labourers  in 
the  sixth  article  mentioned  for  their  ser- 
rices  as  hereinbefore  stated. 

B,  E,  Webster,  for  the  plaintifirs,  moved 
to  reject  the  twelfth  article  of  the  answer. 
—In  determining  the  sum  to  be  awarded 


to  the  plainti£&,  no  regard  must  be  paid 
to  any  other  sum  awarded  to  other  salvors. 
In  The  Due  Ghecchi  (1),  an  article  in  the 
answer  alleging  that  a  sum  of  money  had 
been  awarded  by  arbitration  to  other 
salvors,  was  ordejred  to  be  struck  out 

PhiUitnore,  for  the  defendants. — The 
Due  Ghecchi  (1),  is  distinguishable  &om 
this  case.  In  iiiat  c§se  it  was  alleged 
that  a  sum  of  money  had  been  awarded 
by  arbitration.  In  this  case  it  is  alleged, 
and  the  Court  must  take  cognizance  of 
it,  that  a  Court  of  competent  jurisdiotion 
has  awarded  a  certain  sum  of  money  to 
be  paid  out  of  the  property  saved.  By 
the  decree  of  the  Court  of  Admiralty  of 
the  Cinque  Ports  the  value  of  the  pro- 
perty with  which  this  Court  has  to  deal 
is  reduced  by  the  sum  of  240Z. 

Webster,  in  reply. 

Sib  R.  Phillimobg. — I  cannot  accede 
to  this  application  to  strike  out  the 
twelfth  article  of  the  answer ;  nor  do  1 
think  that  in  retaining  it,  I  shall  run 
counter  to  my  decision  in  The  Due  Ghec- 
chi (1).  In  that  case  it  was  pleaded  that 
a  certain  sum  of  money  had  been  awarded 
by  proceedings  out  of  Court  to  be  paid 
to  other  salvors.  But  in  the  presemt  case 
the  award  in  question  has  been  made  by 
a  Court  of  competent  jurisdiction.  I 
think  it  has  been  correctly  stated  by  Mr. 
Phillimore,  that  when  the  time  comes  for 
me  to  consider  what  amount  I  shall  award 
to  the  plaintiffs  in  this  suit,  I  must  take 
into  account  the  net  value  of  the  property 
saved  only,  and  it  is  therefore  proper  that 
I  should  know  that  out  of  the  proceeds  of 
the  property  a  sum  of  money  has  been 
ordered  to  be  paid  by  a  Court  of  compe- 
tent jurisdicticm.  I  must  dismiss  the 
motion  with  coste. 

Sohcitors — ^Lowless,  Kelson  &  Jones,  for  plaintifb. 
Proctors— Dyke  &  Stoker,  for  defendants. 


(1)  Law  Journal,  Notes  of  Cases,  92. 
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THE  ELPI8. 


1872 

Dec, 

Necessaries  —  Bottomry  —  Merger  — 
Transfer  from  County  Goxvrt. 

A  cause  of  necessaries  was  instituted  in  a 
County  Courts  and  subsequently  tra/nsferred 
to  the  High  Court  of  Admiralty,  The  peti- 
tion  in  the  High  Court  of  Ad/miraUy  alleged 
tn  effect  that  a  bottomry  bond  was  given  as 
security  for  the  amount  due  for  necessaries  : 
— Held,/r«<,  thai  the  claim  for  necessaries 
merged  in  the  bottomry  ;  secondly,  that  the 
suit  having  been  transferred  as  one  for 
necessaries  could  not  be  retained  as  a  cause 
of  bottomry. 

This  was  a  canse  of  necessaries  on 
behalf  of  Messrs.  Descabzo,  Brosin- 
witch  &  Co.,  of  North  Shields  against  the 
"  owner  or  owners  nnknown  "  of  the  brig 
Elpis,  The  material  jmrts  of  the  petition 
were  as  follows.  H.  F.  &  Co.,  solicitors 
for  the  plaintifis  in  a  cause  on  behalf  of, 

say  as  follows — 

"  The  above-named  brig  Elpis  belongs 
to  the  port  of  Sjtb,  in  Greece.  In  the  year 
1869,  she  was  called  by  the  name  of  The 
Carlos  PrimoSy  and  was  lying  in  the  river 
Tyne  boond  for  Syra,  and  required  certain 
necessarv  repairs  to  enable  her  to  pro- 
secute ner  voyage  from  Newcastle  to 
Syra. 

"2.  Yassigllo  Colucoridis,  the  master 
of  the  said  brig,  being  without  funds  and 
credit  at  Newcastle,  and  being  unable  to 
obtain  money  to  enable  him  to  get  the 
said  repairs  executed,  and  to  pay  the  ex- 
penses necessary  to  be  incurred  to  enable 
the  said  brig  to  prosecute  her  said  voyage, 
applied  to  Messrs.  Descabzo,  Brosm- 
ovitch  &  Co.,  of  North  Shields,  the  plain- 
tifs  in  this  suit,  for  a  loan  of  352.  sterling, 
which  sum  they  lent  him  to  enable  him  to 
get  the  repaijcs  executed  and  to  pay  the 
said  expenses  upon  the  security  of  the 
foUqwin^  instrument,  which  was  duly 
executed  by  the  master  of  the  said 
vessel. 

North  Shields,  20th  of  September,  1869. 

"  35L  sterling. 

'* '  Except  in  case  of  the  total  loss  of  my 

vessel.  The  Carlos  Primos  of  Syra,  on  her 

now  intended  voya^  from  Newcastle  to 


Syra,  I  promise  to  pay  seven  days  after 
arrival  there  to  the  order  of  Messrs. 
Descabzo,  Brosinovitch  &  Co.,  tins  first  of 
exchange  (second  and  third  unpaid)  the 
sum  of  352.  sterling  at  the  course  of  ex- 
change in  London,  value  received  in  dis- 
bursements for  the  use  and  on  account 
of  my  vessel,  the  Carlos  Pnmos,  and 
owners  ;  and  I  hereby  pledge  myself  and 
vessel  and  her  owners  for  the  payment  of 
the  above  sum  in  the  manner  afore- 
said. 

^'  3.  In  consequence  of  the  said  advance 
of  money,  the  said  brig  was  enabled  to 
proceed  on  her  said  voyage,  and  arrived 
safely  in  the  port  of  Syra,  and  seven  days 
after  her  arrival  tiiere  defiEbult  was  made 
in  payment  of  the  said  instrument  which 
remains,  and  still  is  wholly  due  and 
impaid." 

Upon  the  arrival  of  the  brig  at  Syra, 
she  changed  owners ;  and  in  the  month 
of  February,  1872,  she  was  in  the  port  of 
Swansea,  and  on  the  23rd  of  that  month 
a  suit  for  necessaries  was  instituted  in  the 
Swansea  County  Court.  An  appearance 
was  entered  on  behalf  of  the  owner  of  the 
brig ;  and  upon  an  affidavit  being  filed 
alleging  that  the  brig  was  about  to  leave 
the  country,  she  was  arrested,  and,  sub- 
sequently, released  upon  the  payment  into 
Court  of  the  sum  of  35Z.  it  was  neces- 
sary for  the  plaintiffs  to  obtain  evidence 
from  abroad — First.  That  The  Elpis  was 
formerly  The  Carlos  Primos ;  Second,  that 
Colucoridis  was  the  master  of  The  Carlos 
Primos,  and  executed  the  instrument 
mentioned  in  the  second  paragraph  of  the 
petition;  and  third,  that  default  in  the 
payment  of  the  instrument  was  made 
upon  the  arrival  of  The  Carlos  Primos  in 
Syra.  But  as  the  County  Court  could 
not  issue  a  commission,  the  Judge,  under 
section  8  of  the  31  &  32  Vict.  c.  71, 
transferred  the  cause  into  the  High  Court 
of  Admiralty.  A  cause  (stated  in  the 
prcBcype  to  be  a  cause  of  necessaries),  was 
instituted  in  the  High  Court,  and  the 
Court  was  moved  for  leave  to  re-arrest 
The  Elpis  to  secure  the  sum  of  200Z.  for 
the  coste  of  the  commission  abroad ;  the 
defendante  thereupon  admitted  the  facts 
above  stated,  and  thus  rendered  a  com- 
mission unnecessary. 
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Notice  by  defendants'   solicitors  was 

then  given  of  their  intention  to  move  the 

Court  to  rqect  the  admission  of  the  peti- 

iaon  or  to  order  it  to  be  amended  for  the 

^  i(^wing  reasons — 

First.  That  the  petition  disclosed  a 
oaose  (tf  action  over  which  the  Connty 
Court  has  no  jurisdiction. 

Second.  That  the  action  is  a  personal 
action,  and  the  petition  does  not  allege 
personal  liability  in  the  present  defendant ; 
and 

Third.  That  the  petition  does  not  in  the 
heading  correspond  with  the  jprceoype  to 
institate. 

Okurkaon^  for  the  defendants.— The 
Coxmiy  Court  has  no  jurisdiction  over 
bottomry  bonds,  and  the  power  given  by 
the  8th  section  of  the  31  A  32  Vict.  c.  71, 
is  to  transfer  a  cause  already  pending, 
not  to  reject  a  cause  and  give  leave  to 
institute  another  in  this  Court.  The  suit 
in  the  Court  below  was  for  "  money  ad- 
vanced for  necessaries,"  but  by  the  peti- 
tion it  appears  that  the  mon^  was 
advanced  upon  the  securiirf  for  an  mstru- 
ment  which  is  clearly  a  Dottomry  bond, 
because  payment  was  to  take  place  only 
upon  the  mq  arrival  of  the  brig  at  Syra. 
There  being  maritime  risk,  this  is  clearly 
a  bottomiy  bond — The  Nelson  (1).  And 
even  if  this  is  not  a  bottomry  bond,  it  is 
a  bond  of  some  kind,  and  the  Court  has 
ne  jurisdiction  over  any  bond  other  than 
a  bottomry  bond — The  Indomitahle  (2). 
This  was  originally  a  suit  for  necessaries, 
and  now  it  appears  by  the  petition  to  be 
'  a  cause  of  bottomry. 

ChUnsford  Brucey  for  the  plaintiffs.— 
Apart  from  the  bond  there  is  a  claim  for 
necessaries.  This  is  not  a  bottomry 
bond.  There  is  no  maritime  interest, 
and  the  fieu^t  that  thp  bill  is  payable  after 
the  arrival  of  the  sHp  is  not  sufficient  to 
make  it  a  bottomry  bond.  The  Court 
can  take  cognizance  of  the  suit  even 
though  it  be  a  bottomry  suit :  there  is  no 
rule  which  requires  the  nature  of  the  suit 
to  be  set  out  in  the  heading  of  the  peti- 
tion, and  whether  or  no  the  nature  of  the 

0)lHagg.l77. 
(2)  Sw.  4ie,  451. 


suit  is  set  out,  the  plaintiff  has  a  daim 
either  on  the  instrument  or  on  his  simple 
contract.  But  the  plaintiff  would,  if 
necessary,  elect  to  proceed  in  a  cause  of 
necessaries  and  amend  the  petition. 

Clarkson^  in  reply. — The  Court  cannot 
acquire  jurisdiction  by  consent.  The  cause 
of  action  is  on  a  bottomry  bond,  and  as  a 
claim  for  necessaries  the  cause  is  impro- 
perly instituted.  If  the  ship  had  been  lost, 
the  debt  would  have  been  extinguished  but 
an  independent  claim  for  necessaries  could 
not  be  so  extinguished.  The  necessaries 
claim  has  merged  in  the  bond. 

Sib  R.  Phillimore. — ^I  have  entertained 
very  considerable  doubt  during  the  argu- 
ment as  to  the  course  I  should  pursue  in 
this  case ;  but  upon  the  whole  I  am  in- 
clined to  think  that  my  decision  must  be 
adverse  to  the  petition.    Now,  the  case 
which  was  transferred  to  this  Court  under 
the    authority    of    the    County    Courts 
Admiralty  Jurisdiction  Act,  1868  (31  i 
32  Vict.  c.  71),  section  8,  is  a  cause  of 
necessaries  in    a    certain  suit,    entitled 
Luigi  Descabzo  and  Vittorio  Brosinovitcli, 
the  owner  or  owners  unknown  of  the  biig 
Mpis,    This  being  a  cause  of  necessaries 
the  case  disclosed  on  the  petition  of  ^ 
plaintiffs,  filed  in  this  Court,  is  a  caase  of 
bottomry.    The  words    in  the    petition 
which  set  forth  the  plaintiff's  claim  are  as 
follows.  [The  learned  Judge  then  read  the 
second  paragraph  of  the  petition  as  &r  as 
the  instrument.]     Then  the  petition  sets 
out  the  instrument  which  is  as  follows. 
[The  learned  Judge  then  read  the  instra- 
ment,  set  out   in   paragraph    2    of  the 
petition.]     Now  it  is  clear  to  me  that  this 
IS  in  substance  and  effect,  having  regard 
to  the  &ct  that  maritime  risk  is  there 
introduced,  a  bottomry  bond ;  and  looking 
to  the  precedents  in  this  Court,  it  must 
be  so  considered.    There  is  great  force  in 
the  observation  of  Mr.  Clarkson,  that  tl^ 
rule  of  merger  must  be  applied  in  -this 
case,  because  it  is  admitted  tlmt  the  simple 
contract  debt  for  necessaries  could  not 
exist  in  case  of  the  ship  not  reaching  her 
destination,  and  therefore  the  only  con- 
tract which  the  plaintiffcould  enforce  was 
a  contract  arising  out  of  a  bottomry  bond. 
It  is  quite  clear  tiiat  this  petit&m  cannot 
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be  Bostained ;  and,  althongh  I  am  very 
reluctant  in  a  qnestion  involving  so  small 
a  Bam  to  put  the  parties  to  farther  ex- 
pense, I  mnst  not  only  refuse  to  allow  the 
petition  to  be  amended,  as  I  suggested  to 
six,  Bruce  in  the  course  of  the  argument, 
but  I  think  I  must  reject  the  petition, 
leaving  the  plaintiffis  to  bring  a  bottomry 
snit  in  this  Court,  and  to  begin  de  novo, 
I  am  also  afraid  that  I  must  reject  it  with 
costs.  I  shall  make  no  order  as  to  other 
costs  in  the  cause,  but  only  as  to  the  costs 
incurred  in  respect  of  this  petition.  I  do 
not  interfere  with  this  suit  further  than 
hj  rejecting  the  petition. 


SolidtoM— Messrs.  Hillyer,  Fenwick  &  Co.,  agents 
far  Mr.  J.  W.  Fenwick,  North  Shields,  for  the 
plaintiff;  Messrs.  Ineledew,  Ince,  &  Qreening, 
agents  for  Mr.  H.  H.  Field,  Swansea,  fbr  the 
defendants. 


1873. 
Jan.  21 


.} 


THE  MELPOMENS. 


Practice — Sahage  —  OonsoUdation    of 

8uit&~^08t8. 

The  Court  of  Achmralty  ordered  two 
mis  of  sdkage  to  he  consolidated  though 
the  application  was  made  on  behalf  of  the 
plaintiffs^  and  opposed  by  the  defendants, 

Semble,  though  the  suits  hMve  been  con* 
solidated,  the  Court  can  deal  separately 
with  the  costs  in  each  cause. 

This  was  an  appeal  from  an  order  of 
the  ^gistrar  of  tiie  Liverpool  district. 
Two  causes  of  salvage  had  been  insti- 
tuted—one on  behalf  of  the  owners, 
master  and  crew  of  the  steam-tug  Fiery 
Orossj  and  the  other  on  behalf  of  the 
owners,  master  and  crew  of  the  steam- 
tug  BesohUe,  Both  tugs  belonged  to 
the  same  owners.  The  suit  on  behalf  of 
The  Fiery  Cross  was  instituted  first,  and 
though  tne  second  suit  was  afterwards 
instituted  there  was  no  re-arrest  of  the 
ship,  and  no  further  bail  had  been  re- 


quired. An  application  was  then  made 
to  the  District  Registrar,  on  behalf  of  the 
plainti£fs,  either  to  consolidate  the  suits 
or  to  allow  the  prcecipe  in  the  first  suit  to 
be  amended  by  increasing  the  amount  in 
which  the  suit  had  been  mstituted.  The 
District  Registrar  ordered  that  the  causes 
be  consolidated,  and  against  this  order 
the  defendants  appealed. 

Clarkson,  for  the  defendants. — It  is  un- 
usual to  consolidate  at  the  instance  of 
the  plaintiffs.  It  is  for  the  defendants 
and  the  defendants  only  to  make  such  an 
aplication.  The  affidavits  shew  that  the 
services  rendered  by  The  Besolute  are 
trivial,  and  the  object  of  instituting  the 
second  suit  is  that  by  its  being  consoli- 
dated with  the  first,  a  claim  may  be  made 
under  the  protection  of  the  first  suit 
without  the  risk  of  condemnation  in  costs. 
It  will  be  impossible  after  the  hearing  to 
distinguish  between  the  costs  incurred  in 
the  one  suit  and  in  the  other. 

Bidt,  for  the  plaintifls. — There  would 
be  no  difficulty  in  separating,  if  necessary, 
the  costs  applicable  to  each  case.  The 
Court  will  not  now  come  to  any  conclu- 
sion as  to  the  merits,  but  if  at  the  hear- 
ing the  services  in  the  second  suit  should 
prove  to  have  been  slight  the  Court  can 
deal  ftilly  with  the  question  of  costs  in 
that  suit,  notwithstanding  the  consolida- 
tion. 

Clarkson,  in  reply. 

SiB  B.  Phillimorb. — ^This  is  an  appli- 
cation to  the  Court  to  reverse  an  order  of 
the  registrar  of  the  Liverpool  district. 
The  order  is  that  two  causes  of  salvage 
should  be  consolidated,  or  that  the  plain- 
tiff should  be  at  liberty  to  amend  the 
prcecipe. 

It  is  the  Tecognised  practice  of  the 
Court  to  encourage  and  enforce  consoli- 
dation of  salvage  causes.  It  is  quite  true 
as  stated  by  Mr.  Clarkson  that  applica- 
tions for  consolidations  are  usuaUy  made 
on  the  part  of  defendants,  whilst  in  the 
present  case  the  application  is  on  behalf 
of  the  plaintiffs.  I  consider,  however,  that 
it  is  a  reasonable  application  from  what- 
ever motive  it  may  be  induced,  as  it  has 
£oT  its  effect  to  secure  the  defendants  from 
the  payment  of  tiiie  larger  costs  that  might 
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be  incurred  if  both  suits  were  prosecuted 
separately.  It  is  stated  as  a  reason  for 
reversing  the  order  that  the  second  suit 
is  a  trumpery  suit,  and  costs  will  be  so 
incurred  in  the  second  suit  that  the  de- 
fendants will  have  no  remedy.  But  I  am 
informed  by  the  registrar  that  there  is  no 
difficulty  in  revising  costs  in  such  a  suit 
and  in  making  the  second  set  of  salvors 
pay  the  costs  incurred  in  respect  of  their 
suit  if  it  should  be  necessary.  It  is  a 
thing  that  happens  every  day,  and  the 
registrar  can  easily  settle  the  different 
sets  of  costs.  Moreover,  it  is  competent 
to  the  Court  to  sever  the  claims  and  award 
a  sum  nomine  expenaarvm  if  there  is  any 
difficulty. 

I  shall,  therefore,  allow  the  consolida- 
tion  and  affirm  the  registrar's  order. 


Solicitors — ^Messrs.  Simpson  &  North,  Liverpool, 
for  plaintiffs ;  Messrs.  Hull,  Stone  &  Fletcher, 
Liyerpool,  for  defendants. 


[IN  THE  PRIVY  COUNCIL.] 
1878      r  ANDERSON  AND  OTHERS  {appeU 

Feb    4      1       ^^^)  ^'  '^^^  OWNERS  OP  THE 

•    •    t    "SAN  ROMAN"  (re^ponfl^fe). 

Ship  (md  Shipping — Charter-party'^ 
•^-Belay — 'Bish  oj  Capture, 

In  an  action  by  the  consignees  of  cargo 
for  damage  to  cargo  hy  delay  caused  hy 
an  apprehension  by  the  master  of  perils 
arising  hy  reason  of  war, — Hold,  that  an 
apprehension  of  capture,  founded  on  cir- 
cumstances calculated  to  affect  the  mind  of 
a  master  of  ordinary  courage,  judgment  amd 
experience,  will  justify  delay. 

This  was  an  appeal  fix)iii  a  judgment 
of  the  Judge  of  ma  High  Court  of  Ad- 
miralty of  England  in  a  cause  promoted 
by  the  appellants  against  the  vessel  San 
Roman,  under'  the  6th  Section  of  the 
Admiralty  Court  Act,  1861  (24  Vict. 
C.  10). 


The  facts  and  the  judgment  in  the 
Court  below  will  be  found  reported  ia 
41  Law  J.  Eep.  (n.s.)  Adm.  72. 

Mr,  Butt  and  Mr,  Cohen,  for  the  appel- 
lants.— The  master  was  not  prevented 
from  proceeding  on  the  voyage  by  any  of 
the  excepted  perils.  By  English  law  the 
respondents  are  liable  for  any  loss  sus- 
tained by  the  appellants  by  reason  of 
delay.  English  and  not  German  law 
governs  the  contract.  The  evidence 
shewed  that  according  to  German  law 
English  law  would  be  applied  to  this  con- 
tract, but  it  is  unnecessary  to  consider 
this  as  there  is  no  difference  between  the 
law  of  the  two  countries  on  this  subject. 
The  delay  was  not  justified  by  the  circum- 
stances, even  if  German  law  were  appU- 
cable.  There  was  no  serious  and  sub- 
stantial risk  of  capture  during  the  period 
the  ship  remained  at  Valparaiso.  They 
referred  to  The  Wilhehn  Schmidt  (1),  The 
Patria  (2),  The  Eeinrich  (3),  and  Fole  v. 
Cetcovich  (4). 

Mr,  Mihoard  and  Mr.  Glarhson,  for  the 
respondents,  were  not  heard. 

Sir  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (6). — The 
only  question  which  their  Lordships 
have  to  determine  in  this  case  is,  whether 
a  German  vessel  called  The  San  Boman 
was  justified  in  staying  at  Valparaiso 
from  the  23rd  of  September,  1870,  up  to 
the  23rd  of  December  in  the  same  year, 
on  account  of  the  alleged  risk  of  capture 
in  consequence  of  the  war  which  then  ex- 
isted between  France  and  Germany ;  this 
being  a  claim  of  the  English  charterers 
to  recover  compensation  on  account  of 
what  they  allege  to  be  an  unreasonable 
delay.     The  learned  Judge  in  the  Court 

(1)  Br.&L.  253. 

(2)  41  Law  J.  Bep.  (m.s.)  Adm.  23 ;  8.  c  Law 
Bep.  3  Adm.  &  EccL  415. 

(3)  41  Law  J.  Rep.  (n.8.)  Adm.  68;  s.  c  Law 
Bep.  3  Adm.  424. 

(4)  9  Com.  B.  Bep.  N.S.  480 ;  8.  c.  80  Law  J, 
Bep.  (N.S.)  CJP.  102. 

(5)  Present— Lord  Justice  Jamee,  Sir  Barnes 
Peacock,  Loid  Justice  Mellish,  and  Sir  Montague 
£.  Smith. 
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below  has  laid  down  tliat  ^'  an  apprehen- 
sion of  capture  founded  on  circumstances 
calcalated  to  affect  the  mind  of  a  master 
of  ordinary  courage,  judgment  and  expe- 
rience, would  justify  delay ; "  and  their 
Lordships  are  of  opinion  that  that  is  a 
correct  statement  of  the  law  of  England. 
It  has  heen  admitted  in  the  argument  of 
the  appellants  that  it  is  unnecessary  to 
determine  whether  this  case  ought  to  be 
decided  according  to  the  law  of  England, 
or  according  to  ttie  law  of  Germany,  be- 
cause there  is  no  practical  distinction 
on  the  subject  in  the  law  of  the  two 
countries. 

Therefore,  the  question  their  Lordships 
have  to  determine  is  entirely  a  question 
of  fact,  namely,  whether  the  German 
master  had  during  that  time  such  an  ap- 
prehension of  capture,  founded  on  cir- 
cumstances calculated  to  affect  nis  mind, 
he  being  a  man  of  ordinary  course,  judg- 
ment and  experience,  as  would  justify 
delay;  and  their  Lordships  agree  with 
the  learned  Judge  in  the  Court  below, 
that  there  was  a  sufficient  risk  of  capture 
to  justify  this  delay. 

This  is  not  a  case  where  the  master  has 
refused  to  perform  the  contract  at  all. 
No  doubt  if  the  voyage  had  been  aban- 
doned, then  it  would  have  been  necessary 
to  shew  that  he  had  been  actually  pre- 
Tented  from  performing  it;  but  this  is 
merely  a  question  whether  there  was  a 
reasonable  cause  for  delay. 

The  evidence  on  the  subject  really  is 
tht^  it  was  reported  at  Valparaiso  and 
generally  known  that  French  vessels  of 
war  were  continually,  during  the  months, 
at  any  rate,  of  September  and  October, 
and  for  a  part  of  November,  sailing  in 
and  out  of  the  harbour  of  Valparaiso, 
Valparaiso  being  the  great  harbour  on 
that  coast,  and  if  French  vessels  intended 
to  capture  German  vessels,  they  were 
more  likely  to  find  prizes  coming  out  of 
Valparaiso  than  from  any  other  harbour 
on  the  coast.  There  is  one  particular 
ship  that  seoms  to  have  come  in  and  gone 
ou^  and  in  ten  days  more  to  have  come 
in  again.  It  appears  to  their  Lordships 
that  the  German  captain  in  Valparaiso 
could  come  to  no  other  reasonable  con- 
clusion than  that  the  principal  object  of 


these  French  war  vessels,  of  which  at  one 
time  there  were  as  many  as  five  in  Val- 
paraiso, must  have  been  to  capture  Ger- 
man vessels. 

Besides  that,  it  appears  that  the  news- 
papers at  Valparaiso  published  reports, 
correct  or  incorrect,  of  captures  that  had 
actually  taken  place,  and  in  addition  to 
that  it  appears  that  the  master  went  and 
consulted  the  consul  of  his  own  nation, 
and  the  consul  advised  him  in  the  strong- 
est language,  in  &ct  almost  ordered  him, 
not  to  go,  and  told  him  that  if  he  would  go, 
he  must  give  him  a  certificate  that  he  had 
received  due  warning  against  leaving 
Valparaiso.  There  were  other  German 
ships  in  the  harbour,  some  loaded  and 
some  unloaded,  and  the  captains  of  all  of 
them  came  to  the  conclusion  that  it  would 
be  improper  and  unsafe  to  leave  Valpa- 
raiso at  that  time. 

It  also  appeared  that  the  master  was 
far  from  being  a  person  who  waited  to 
the  last  to  leave  when  the  French  vessels 
had  for  a  time  departed^  but  that  he  was 
among  the  first  who  went  to  the  consul 
and  required  his  papers  for  the  purpose 
of  leaving.  Therefore,  there  is  nothing 
to  shew  that  he  was  at  all  neglecting  or 
wishing  to  violate  his  duty  towards  the 
owners  of  the  cargo.  Their  Lordships 
agree  with  what  was  said  before  in  the 
judgment  in  the  case  of  The  Teutowia  (6), 
that  the  owner  of  an  English  cargo  on 
board  a  foreign  ship  cannot  expect  that 
the  foreign  master  of  the  foreign  ship 
will  take  greater  precautions  with  respect 
to  his  goods,  or  will  run  greater  risk  in 
their  defence,  than  he  would  with  respect 
to  goods  of  his  own  nation.  If  their 
Lordships  were  to  looC  upon  this  case  as  a 
case  in  which  the  cargo  was  Gbrman  as 
well  as  the  ship,  or  a  case  in  which  both 
ship  and  cargo  belonged  to  the  same  j^er- 
son,  and  then  were  to  ask  the  question, 
Would  a  man  of  reasonable  prudence, 
under  such  circumstances,  have  set  sail 
or  waited  P  it  appears  to  their  Lordships 
most  clearly  that  a  man  of  reasonable 
prudence  would  have  waited. 

Then,  when  it  is  remembered  that  the 


(6)  41  Law  J.  Bep.  (m.8.)  Adm.  4;  s.cP.C. 
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owner  of  the  cargo  is  an  EngUshman,  it 
mnst  be  a  matter  of  mere  gaess  whether 
the  cargo  would  haye  arrived  in  England 
sooner  than  it  did  if  it  had  started  be- 
fore, becanse,  in  the  first  place,  there 
wonld  be  great  risk  of  capture ;  and  se- 
condly, whether  the  vessel  were  captured 
or  not,  the  G^erman  ship  during  the  whole 
of  that  voyage  from  Yalparaiso  to  Cork 
or  Falmouth,  and  then  from  Cork  or  Fal- 
mouth to  its  port  of  discharge,  would 
have  been  justified  in  taking  reasonable 

Precautions  to  avoid  French  vessels, 
'hen,  if  the  ship  were  captured,  nobody 
could  tell  how  long  it  would  have  been 
kept  before  it  was  sent  to  France  fwr  the 
purpose  of  being  condemned,  or  how  long 
it  would  have  taken  before  the  cargo  ar- 
rived. Therefore  it  is  by  no  means  cer- 
tun  that  if  the  master  hieul  gone  to  sea 
before  he  did,  the  cargo  would  have  ar- 
rived any  sooner. 

Then,  with  regard  to  the  last  part  of 
the  delay,  that  after  the  1 3th  of  Novem- 
ber, nobody  could  tell  for  a  time  whether 
the  last  French  vessel  would  come  back 
or  whether  it  was  cruising  about.  The 
delay  between  the  11th  and  the  23rd  of 
December  is  too  short  a  delay  to  be  a 
matter  of  any  importance,  yet  that  ap- 
pears to  be  accounted  for  by  his  being 
engaged  in  procuring  money  to  pay  his 
expenses. 

On  the  whole,  their  Lordships  are  of 
opinion  that  the  judgment  of  the  Court 
below  is  perfectly  right,  and  they  will 
humbly  advise  her  Majesty  that  tins  ap- 
peal ought  to  be  dismissed  with  costs. 


Attoneys  —  Thomas  &  HoUams,  for  appellants ; 
Ingledew,  Ince  &  Oreening,  agents  for  Ingledew 
&  Daggett,  NewcasUe-onol^e,  for  respondents* 


1873. 
Jan.  30. 


THE  BOTTLE  IMP. 


Practice — Vessel  riddng  to  her  Nets^-^ 
Idghts^^Bigkt  to  begin. 

The  defendcmt's  vessel,  the  B.  J.,  came 
into  coUiston  tfdth  the  Y.,  which  was  riding 
to  her  nets.    The  defendants  charged  the 


pladniiffs  with  not  exhOnting  a  proper  Ught: 
— Held,  that  the  plaiwtiffs  must  begit^ 

This  was  a  cause  of  damage  on  bdialf 
of  the  owners,  master  and  crew  of  the 
fishing  yawl  York,  in  respect  of  a  collision 
between  her  and  The  BotUe  Imp. 

The  plaintiffs'  petition  alleged  that  at 
the  time  of  the  collision  the  yawl  was 
attached  to  her  nets  and  stationary,  ihai 
a  bright  white  light  was  dulv  exhibited  in 
accordance  with  the  regulations,  and  that 
The  Bottle  Imp  came  into  collision  with 
and  sank  the  yawl,  and  that  the  collisioxi 
was  entirely  due  to  the  de&ult  and  un- 
skilful navigation  of  The  BotUe  Imp. 

The  answer  alleged  (amongst  other 
things)  that  the  yawl  with  dne  care 
might  have  avoided  the  collision;  that 
The  Bottle  Imp  was  nnmanageabley  and  as 
feyr  as  she  was  concerned  the  collision  was 
the  result  of  inevitable  ^accident;  and  in 
the  ninth  article  that "  The  York  impro- 
perly neglected  to  exhibit  the  lights  re- 
quired by  the  Sea  Fisheries  Act,  1868  " 
(31  &  32  Vict.  c.  45),  s.  20,  Art.  XHL 

At  the  hearing  a  discussion  arose 
as  to  whether  upon  the  pleadings  the 
plaintiffs  were  not  entitled  to  call  upon  the 
defendants  to  begin. 

E.  0.  Olarkson  and  Oibsony  for  the 
plaintiffs ;  Butt  and  ChUnsford  Bruee,  for 
the  defendants. 

Sib  B.  Phillihobe.— As  the  plaintiffii 
are  charged  with  neglect  in  not  exhibit- 
ing the  lights  required  b^  law,  and  the 
answer  must  be  taken  to  imply  that  the 
neglect  to  exhibit  these  lights  contributed 
to  the  collision,  I  think  the  plaintifi&  muflt 
begin.  But  as  the  plajntiffs*  vessel  was 
attached  to  hornets,  and  in  a  similar  posi- 
tion to  a  vessel  at  anohor,  it  must  be 
understood  that  in  the  absence  of  such  a  j 
oharffe,  as  a  neglect  to  exhibit  li^ts  I 
should  not  hold  that  the  plaintiffii  wouU 
be  entitled  to  begin. 


Proctor— H.  C.  Goote,  for  plaintiflb. 
Solicitors — Jones,  Tindale  &  Grove,  for  defendants. 
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[m   THE    PEIVY   COUNCIL.] 
M      30    I       ^^*   CABOO  EX  "ARGOS." 

Freight — Cargo — Port  of  Discharge — 
Aidhority  of  Master — BUI  of  Lading — De- 
murrage, 

A  cargo  of  petroleum  was  shipped  in 
London  for  Havre^  to  he  delivered  to  the 
order  of  the  shippers,  or  their  assigns.  The 
hill  of  lading  provided,  "  The  goods  to  he 
ia^  out  vrUhin  twenty-four  hours  after 
arrival,  or  pay  101.  10s,  a  day  demv/T' 
rage,"  On  her  arrival  at  Ha/vre  the  ship 
was  not  allowed  to  remain  in  harhour,  on 
account  of  her  dangerous  cargo,  a/nd  the 
master  took  her  to  Honfleur  amd  TrotmUs, 
hut  heing  unable  to  remain  in  those  ports 
for  the  same  reason,  he  retwned  to  Havre, 
and  was  allowed  to  remain  in  the  outer 
harhour,  where  the  goods  might  7ia/ve  heen 
discharged.  No  hill  of  lading  was  presented, 
nor  was  any  request  made  to  deliver  the 
goods.  After  waitviig  four  days,  the  master 
earned  the  goods  hack  to  London: — Held, 
first,  that  the  freight  to  Home  had  heen 
earned;  secondhf,  that  the  master  had 
authority  under  the  circumstances  to  carry 
the  goods  hack  to  London;  amd  that  the 
shipowners  were  entitled  to  hmneward  freight 
and  to  es^enses  at  Ha/vre,  hut  not  to  demur- 
rage  or  ea^enses  incurred  in  attempting  to 
enter  the  ports  ofHofnfl&wr  and  Trouville. 

This  was  an  appeal  from  a  decree  of 
the  Jadge  of  the  High  Court  of  Admi- 
ral^. 

The  catLse  was  institnted  in  the  City 
of  London  Court,  under  the  County 
Courts  Admiralty  Jurisdiction  Amend- 
ment Act^  1869  (32  &  33  Vict.  c.  51.  s.  2), 
hy  the  respondent,  the  owner  of  the  steam- 
snip  Argos,  to  recover  outward  freight 
to  Havre ;  freight  back  to  London ;  ex- 
penses paid  at  Havre,  Honfleur  and  Trou- 
ville ;  demurrage,  five  days  ;  and  sundry 
expenses,  making  together  135Z.  6s.  Sd., 
against  147  barrels  of  petroleum  ship- 
ped on  board  The  Argos  by  the  appel- 
lant. 

The  following  were  the  facts. — 

The  respondent  was  the  owner  of  the 
steamship  Argos,  trading  between  London 
and  Havre,  and  other  ports  in  the  north 
of  France. 
Nbw  Sbobs,  42.*-Ai>xibaltt. 


The  appellant  was  a  merchant  in  Lon- 
don, dealing  in  petroleum.  On  the  5th 
of  December,  1871,  the  appellant  shipped 
147  barrels  of  petroleum  on  board  The 
Argos,  and  the  master  gave  the  appellant 
the  following  bill  of  lading. — 

"  Shipped  in  good  order  and  well  con- 
ditioned, by  W.  Horner,  in  and  upon  the 
good  steamship  called  TJie  Argos,  where- 
of is  master  for  the  present  voyage, 
Bichardson,  and  now  nding  at  anchor 
in  the  river,  and  bound  for  Havre,  147 
barrels  of  petroleum. 
The  goods  to  be  taken 

out  within  twenty-four 

hours  after  arrival,  or 

pay    101.    lOs.   a  day    Cwti*     <i»«    !*»• 

demurrage 421      0      0 

'^  Being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well-conditioned,  at 
the  aforesaid  port  of  Havre,  the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the 
seas,  rivers,  machinery,  boilers,  steam  and 
steam  navigation,  of  whatever  nature  or 
kind  soever  excepted,  unto  order  or  to  their 
assigns,  on  paying  freight  for  the  said 
goods  at  the  rate  of  20s.  and  15  per  cent, 
primage  per  ton  gross,  with  primage  and 
average  accustomed.  In  witness  where- 
of the  master  or  purser  of  the  said  ship 
bath  afi&rmed  to  two  bills  of  lading  au 
of  this  tenor  and  date,  the  one  of  which 
bills  being  accomplished  the  others  to 
stand  void. 

"Dated  in  London,  30th  November, 
1870. 

"  Weight  and  contents  unknown.  Not 
accountable  for  leakage. 

"W.J.  Bichardson." 

"Washington,  1/147. 

Freight 21     1     8 

Primage  8    8    2 

£24    4    5 

Exchange f.  25.  40. 

"  All  goods  are  subject  to  a  landing  charge  of 
6  per  cent,  on  the  amount  of  freight  and  primage 
payable  au  change  de  f.  25.40." 

On  the  6tb  of  December  the  appellant 
applied  for  the  name  of  the  ship's  broker 
at  Havre,  and  was  informed  it  was  M.  H. 
Genestal,  Bue  d'Orleans,  Havre.     The 
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appellant  thereupon  wrote  him  the  follow- 
ing letter,  which  waa  received  by  Genestal, 
but  of  which  the  respondent  had  no 
notice— 

"  Monsieur  H.  Genestal, 
"  73,  Rue  d'Orleans, 
"  Havre. 
"  We  beg  to  inform  you  that  we  have 
shipped  upon  the  steamship  Argos^ 

Washington,  V^^  ^^  f  "P^*^  ^^ 
1/147        (  petroleum, 

^'^^^  J  21,392  kilogrammes, 
to  order.  These  spirits  are  to  be  sent  to 
Messrs.  Tuffier6  &  Prudhon,  at  Rouen, 
and  you  must  not  deliver  tiiem  to  any 
person  unless  they  present  the  regular 
bill  of  lading  endorsed  by  us. 
'  "  The  freight  and  other  expenses  are 
to  be  charged  on  the  goods." 

The  'Argos  sailed  with  the  petroleum 
and  a  general  cargo,  on  the  6th  of  De- 
cember, arrived  at  Havre  on  the  7th, 
and,  being  unable  to  land  the  cargo  there, 
the  captain  proceeded  to  Honfleur ;  and 
being  unable  to  land  it  there,  he  took 
the  ship  to  TrouviUe,  where  he  remained 
during  the  9th,  but  was  on  the  10th  com- 
pelled to  leave.  On  the  12th  of  December, 
The  Argos  arrived  in  Havre  Roads,  when 
the  captain  found  permission  had  been  ob- 
tained to  enter  the  outer  harbour,  and 
having  entered  the  outer  harbour,  he 
transhipped  the  petroleum  into  a  lighter. 
The  Argos  then  entered  the  dock,  and  the 
remainder  of  her  cargo  was  discharged,  and 
a  fresh  cargo  shipped  for  London;  and 
on  the  16th,  she  came  out  of  dock,  and 
having  re-shipped  the  petroleum,  as 
she  was  obliged  to  do  by  the  port  autho- 
rities at  Havre,  sailed  again  for  London, 
where  she  arrived  on  the  18th  of  De- 
cember. 

During  all  this  time  no  bill  of  lading  was 
presented,  nor  was  any  request  made  for 
the  delivery  of  the  goods.  In  the  ordinary 
course  of  business  petroleum  would  be 
delivered  on  the  quay  at  Havre,  on  pre- 
sentation of  the  bill  of  lading ;  but  at 
this  time  it  would  not  have  been  pos- 
sible for  the  master  to  have  landed  it  on 
the  quay,  even  if  the  bill  of  lading  had 
been  presented.  M.  Genestal  was  aware 
at  the  respective  times  that  The  Argos 
was  in  dock  and  moored  alongside  the 
quay,  and  of  the  various  movements  of 


the  ship,  and  that  the  petroleum  had 
been  put  on  board  a  lighter. 

The  cause  was  heard  before  the  Judge 
of  the  City  of  London  Court,  who  gave 
judgment  for  the  respondent  for  the  fall 
amount  of  the  claim. 

From  this  jud^ent  the  appellant 
appealed  to  the  High  Court  of  Admi- 
ralty, and  the  learned  Judge  affirmed 
the  decree  of  the  Court  below,  and  dis- 
missed the  appeal  with  costs. 

From  this  judgment  the  present  appeal 
was  brought. 

Dr,  Deane  and  Mr.  Murphy,  for  the  ap- 
pellant.— The  bill  of  lading  must  be 
construed  like  any  other  contract.  The 
terms  are  perfectly  clear.  The  express 
contract  was  to  deliver  at  the  port  of 
Havre.  The  ship  afrived  at  that  port, 
but  did  not  deliver  her  cargo.  There- 
fore the  freight  was  not  earned.  The 
ship  was  never  ready  to  deliver  the 
cargo  at  the  usual  place,  ue,  on  the 
quay.  The  obligation  to  take  deliveiy 
did  not  arise  until  the  respondent  was 
ready  to  give  it.  The  appellant  broke  no 
contract,  as  is  admitted,  acted  with  per- 
fect good  faith,  and  in  ignorance  of  the 
prohibition  against  landing  petroleum. 
The  respondent,  who  is  a  regular  trader 
to  Havre,  must  be  taken  to  have  know- 
ledge of  the  regulations  of  that  port.  The 
respondent  entered  into  a  contract  with 
the  appellant  to  deliver  and  land  the 
petroleum  at  the  usual  place  of  unload- 
ing at  Havre.  Until  the  respondent  had 
landed  the  petroleum  at  the  usual  place 
of  landing  at  Havre,  which  is  the  quay, 
no  person  could  present  any  bill  of  lading 
to  tne  master  or  demand  the  goods.  The 
usual  place  for  delivery  of  petroleum  was 
proved  to  be  the  quay,  but  on  the  first 
arrival  at  the  porib,  though  the  vessel 
went  to  the  quay,  she  was  only  permitted 
to  remain  there  a  venr  short  time,  not 
sufficiently  long  to  deliver  cargo;  and 
on  the  second  occasion,  when  she  arrived 
at  Ha^,  she  did  not  go  to  the  quay  at 
all.  The  appellant  never  sanctioned  the 
transhipment.  No  act  or  default  of  the 
appellant  prevented  the  delivery  of  the 
goods,  or  caused  the  ship  to  be  detained 
for  five  days  in  seeking  to  deliver  cargo 
which  the  respondent  might  have  known 
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firom  liifl  own  agent  could  not  be  delivered. 
They  referred  to  Paradine  v.  Jane  ^1)  ; 
HacUey  v.  Clarke  (2)  ;  Taylor  v.  Caldwell 
(3) ;  AppUhy  v.  Myers  (4)  ;   Christy  v. 
Eow  (5)  ;  Barker  v.  Hodgson  (6)  ;  Spence 
V.  Chadwich  (7)  ;   Madeiros  v.  fliW  (8)  ; 
T^  Forfuna  (9) ;   Brereton  v.  Chapman 
(10) ;  Higgins  v.  Senior  (11)  ;  T^  Tew- 
fowta  (12)  ;  /g^  (w  Agency,  ss.  82,  83.) 
Iff.  MUward  and  3fr.  Pntce,  for  the  re- 
spondent.— The  freight  was  earned  when 
the  goods    were  carried    into   the  port 
of  Havre  to  be  discharged  there.     The 
ship  carried  the  goods  into  the  port  of 
Havre,  and  the  respondent  was  ready,  so 
fi&r  as  he  was  concerned,  to  deliver  the 
goods.    It  was  the  duty  of  the  appellant, 
or  his  agent,  to  present  the  bill  of  lading, 
and  to  provide  for  and  take  delivery  of 
the  goods,  and  he  is  liable  for  the  conse- 
quences of  not  having  done  so.     The  ap- 
pellant having  contracted    to  take  the 
goods  at  Havre  is  not  relieved  from  his 
contract  by  the  interference  of  the  antho- 
rities  of  the  place.     There  was  no  illega- 
Kty  in  the  contract,  as  petroleum  is  lawful 
merchandise,  and  the  difficulties  created 
by  the  local  authorities  were  difficulties 
which  it  was  for  the  appellant  to  remove 
or  provide  for.     There  was  such  an  exe- 
cution of  the  contract  on  the  part  of  the 
respondent  as  he  could  effect  consistently 
with  the  incapacity  under  which  the  cargo 
laboured.     Even  if  the  goods  were  not 
actually    delivered    to    the  appellant  at 
Havre,  the    respondent  was  under  the 
circumstances  excused    from    delivering 
them  there.  .  The  appellant  by  his  con- 
duct waived  his  right  to  demand  delivery 

(1)  Alleyn,  27. 

(2)  6  Term  Rep.  269. 

(8)  32  Law  J.  Rep.  (k.s.)  aB.  164. 
(4)  36  Law  J.  Rep.  (n.s.)  C.P.  331;  b.  c.  Law 
Rep.  2  C.P.  651. 
(6)  1  Taunt  300. 

(6)  8  M.  &  8.  267. 

(7)  10  Q.B.  Rep.  117;  s.  c  16  Law  J.  Rep. 
(ka)  Q.B.  313. 

(8)  8  Bing.  231 ;   b.  c  1  Law  J.  Rep.  (n.s.) 

(9)  I  Etlw.  66. 

(10)  7  Bing.  659. 

^  (11)  8  Mee.  &  W.  834 ;  8.  c.  11  Law  J.  Rep. 
(ha)  Exch.  199. 

^  (12)  41  Law  J.  Rep.  (y.s.)  Adm.  67 ;  8.  c  Law 
Hep.  4  P.C.  172. 


at  Havre.  The  respondent  was  ready 
and  willing  to  deliver  the  goods,  bat  the 
appellant  was  not  ready  and  willing  to 
accept  them,  or  to  make  provision  for 
receiving  them,  or  to  produce  the  bill  of 
lading,  or  to  pay  the  freight.  If  the 
respondent  is  not  entitled  to  recover  the 
freight  mentioned  in  the  bill  of  lading, 
he  is  entitled  to  sno  on  a  quantum  meruit 
The  respondent  is  entitled  to  recover 
the  expenses  claimed.  The  expenses 
were  forced  upon  the  master  by  the  act 
of  the  appellant,  and  were  properly  in- 
curred by  the  master  for  the  benefit  of 
the  appellant,  and  with  the  sanction  of 
his  agent.  The  respondent  is  entitled  to 
recover  the  amount  claimed  as  homeward 
freight.  The  carriage  of  the  goods  home 
was  the  only  thing  that  could  be  done 
under  the  circumstances  for  the  safety 
and  preservation  of  the  goods,  and  was 
sanctioned  by  Genesial,  and  was  ratified 
by  the  act  of  the  appellant  in  claiming 
the  goods  hero.  The  appellant  is  also 
liable  to  pay  the  demurrage  claimed  ac- 
cording to  the  express  terms  of  the  bill  of 
lading,  and  for  detaining  the  ship,  inde- 
pendently of  the  terms  of  the  bill  of  lading. 
They  referred  to  Ford  v.  Cotesvoorth  (1 3), 
Duthie  V.  HUton  (14),  Davis  v.  Oxley  (1B\ 
Hill  V.  Pole  (16),  Waugh  v.  Morris  (17), 
Bligh  V.  Page  (18). 

Sib  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (19). — 
This  was  a  cause  originally  brought  in 
the  City  of  London  Court  by  the  respon- 
dent, the  owner  of  the  steamship  Argos, 
for  freight,  demurrage,  and  expenses  in 
respect  of  147  barrels  of  petroleum 
shipped  by  the  appellant  to  be  carried 
fix)m  London  to  Havre. 

Judgment  was  given  for  the  plaintiff 
in  the  City  of  London  Court  for  the  full 

(13)  39  Law  J.  Rep.  (n.s.)  Q.B.  188 ;  s.  c  Law 
Rep.  5  Q.B.  544. 

(14)  38  Law  J.  Rep.  (n.s.)  C.P.  93;  s.c.  Law 
Rep.  4  C.P.  130. 

(15)  15  Com.  B.  Rep.  N.S.  646 ;  s.  c  33  Law  J. 
Rrp.  (n.s.)C.P.  115. 

(16)  4  Campb.  327. 

(17)  42  Law  J.  Rep.  (n.s.)  Q,B.  57;  B.C.  LiW 
Rep.  8  Q.B.  202. 

(18)  3  Bos.  &  P.  295. 

(19)  Sir  J.  Colvile,  Sir  Barnes  Peacock,  3 
Montagne  Smith,  and  Sir  R.  P.  Collier 
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amount  claimed,  135Z.  bs.  3c2.,  and  affirmed 
on  appeal  by  the  Judge  of  the  Admiralty 
Court,  with  leave  to  appeal  to  Her  Ma- 
jesty in  Council. 

A  statement  of  agreed  facts  forms  part 
of  the  record,  and  the  following  general 
facte  may  be  collected  firom  it. — 

The  Argos  was  one  of  several  ships 
employed  by  the  plaintiff  to  trade  between 
London,  Havre  and  other  porte  in  the 
north  of  France.  The  defendant,  under 
the  name  of  W.  Homer  (his  trading  style 
being  W.  H.  Brown  &  Co.),  shipped  the 
petroleum  in  the  Argos^  under  the  follow- 
ing bill  of  lading. — 

"  Shipped  in  good  order,  and  well 
conditioned,  by  W.  Homer,  in  and  upon 
the  good  steamship  called  TJ^  Argos, 
whereof  is  master  for  the  present  voyage, 
Bichardson,  and  now  riding  at  anchor  in 
the  river,  and  bound  for  Havre,  147  barrels 
of  petroleum. 

"The  goods  to  be  taken  out  Cwt«. qm. Lbs. 
within  twenty-four  hours  421  0  9 
after  arrival,  or  pay  lOLlOs, 
a  day  demurrage. 
''  Being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like 
good  order,  and  well  conditioned,  at  the 
aforesaid  port  of  Havre,  the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidente  of  the 
seas,  rivers,  machinery,  boilers,  steam  and 
steam  navigation,  of  whatever  nature  or 
kind  soever,  excepted,  unto  order  or  to 
their  assigns,  on  paying  freight  for  the 
■aid  goods  at  the  rate  of  20«.  and  15  per 
cent,  primage  per  ton  gross,  with  primage 
and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  two  bills  of  lading 
all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished  the  others 
to  stand  void. 

"Dated  in  London,  30th  November, 
1870. 

"  Weight  and  contente  unknown.  Not 
accountable  for  leakage. 

"  W.  J.  Richardson." 
Washington,  1/147. 

£    s.    d. 

Fniglit 21     1     3 

Primage 3     3     2 


Ezchange  2d  fr.  40  c. 


24     4    5 


All  goods  are  subject  to  a  landing  charge  of  5 
per  cent,  on  the  amount  of  freight  and  primage 
payable  au  change  de  25  fr.  40  c. 

TJie  Argos,  with  a  general  cargo,  sailed 
from  London  on  the  6th  of  December, 
and  arrived  in  the  port  of  Havre  at  10*30 
P.M.  on  the  7th.  On  the  following  morn- 
ing "the  authorities  of  the  port  of 
Havre  "  compelled  the  master  to  remove 
the  ship  from. the  harbour  in  consequence 
of  having  petroleum  on  board,  and  he 
then  took  her  to  Honfleur  and  afterwards 
to  Trouville,  but  was  compelled  by  the 
authorities,  for  the  same  reason,  to  leave 
those  ports.  On  the  12th,  The  Argos  re- 
turned to  Havre,  anchored  in  the  roads, 
and  obtained  permission  to  enter  the 
outer  harbour  and  discharge  tiie  petrolenm 
into  a  vessel  or  lighter  there ;  and  it  may 
be  inferred  from  the  statement  that  the 
authorities  would  have  required  it  to  be 
reshipped  in  four  or  five  days.  On  the 
same  day  (the  12th)  the  discharge  took 
place,  and  the  petroleum  remained  in  the 
harbour  under  the  master's  control  until 
the  16th.  On  that  day  The  Argos,  having 
discharged  the  rest  of  her  cargo  at  i\ie  quay, 
was  ready  to  sail  on  her  return  voyage. 

During  this  time  the  bill  of  ladmg  had 
not  been  presented,  nor  had  any  request 
been  made  by  the  defendant  or  any  holder 
of  it  for  the  delivery  of  the  goods.  The 
master  under  these  circumstances  re-sb'p- 
ped  the  petroleum,  which  had  been  lying 
m  the  harbour  from  the  12th  to  the  16i£ 
and  brought  it  back  to  London,  giving 
notice  to  the  defendant  of  its  arrival. 
It  is  stated  that  the  port  authorities 
obliged  the  master  to  make  this  re-ship* 
ment,  which  obviously  means  that  they 
required  the  petroleum  to  be  taken  away 
from  the  harbour,  either  in  his  own  or 
another  ship.  It  must  have  been  indif*> 
ferent  to  them  what  ship  took  it  away. 

On  the  6th  of  December,  the  day  the 
Argos  sailed  from  Loudon,  the  defendant, 
without  any  notice  to  the  plaii|tiflF,  wrote 
the  following  letter  to  M.  Gknestal,  the 
broker  of  the  ship,  at  Havre— 

"  11,  Billiter  Square, 
*♦  6th  December,  1870. 

"  Monsieur  H.  OenestaJ, 

"  73,  Rue  d'Orleans,  Havre. 
"  We  beg  to  inform  you  that  we  have 
shipped  upon  the  steamship  ArgoSf 
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W^bi^n,   r    petroW,2lJ§2kilo. 

'  *  L  grammes, 
to  order.  These  spirits  are  to  be  sent  to 
Messrs.  Tiiffier6  &  Pmdhon,  at  EoueD, 
and  you  must  not  deliver  them  to  any 
person  unless  they  present  the  regular 
bill  of  lading  endorsed  by  us. 

"  The  freight  and  other  expenses  are  to 
be  charged  on  the  goods. 

"  Accept,  Monsieur,  our  salutations. 
"  W.  H.  Brown  &  Co." 

This  letter  did  not  reach  Havre  until 
the  9th. 

It  was  contended  for  the  plaintiff  that 
by  this  letter  the  defendant  constituted 
uenestal  his  agent  to  deal  generally  with 
the  goods,  and  that  what  was  done  with 
them  at  Havre  was  by  his  authority  as 
such  agent.  But,  in  their  Lordships'  view, 
such  an  agency  was  not  created ;  in  fact, 
The  Argos  was  despatched  to  Honfleur 
before  Uenestal  had  received  the  letter. 

The  first  question  is,  whether  the  freight 
was  earned.  The  bill  of  lading  which 
forms  the  contract  described  the  ship  as 
bound  "  for  Havre,"  and  the  special  and 
material  terms  are  the  following,  viz. — 
"  the  goods  to  be  taken  out  within  twenty- 
four  hours  after  arrival,  or  pay  10^  lOs, 
a-day  demurrage  ....  and  are  to 
be  delivered  in  good  order,  &c.,  at  the 
aforesaid  port  of  Havre  ...  on  pay- 
iDgfeeight." 

Tlie  master,  as  a  rule,  is  only  bound  to 
deliver  cargo  upon  production  of  the  bill 
of  lading ;  and  it  is  clear  that  freight  may 
be  earned  before  actual  delivery,  if  the 
goods  have  been  brought  to  the  port  of 
arrival  ready  to  be  delivered  according 
to  the  bill  of  lading.  The  rule  Was  stated 
in  the  judgment  of  the  Court  of  Common 
Pleas  delivered  by  Willes,  J.,  in  Davis  v. 
Oxley  (15),  as  follows  s  "  The  true  test  of 
the  right  to  freight  is  the  question  whether 
the  service  in  respect  of  which  the  freight 
was  contracted  to  be  paid,  has  been  sub- 
stantially performed;  and  according  to 
the  law  of  England,  as  a  rule,  freight  is 
earned  by  the  carriage  and  arrival  of  the 
goods,  ready  to  be  delivered  to  the  mer- 
chant." Arrival,  of  course,  means  "  at 
the  destined  port,"  as  the  next  passage  of 
the  judgment  explains. 

There  is  no  doubt  that,  in  this  case, 


the  goods  were  carried  to  the  destined 
port,  and  the  question  is,  whether,  when 
they  had  been  brought  to  the  port, 
the  master  was  ready  to  deliver  them 
there,  if  the  merchant  had  been  ready  to 
perform  his  part  of  the  contract  by  taking 
them  from  the  ship. 

The  express  contract  of  the  shipowner 
is  to  deliver  at  the  port  of  Havre ;  that  of 
the  merchant  to  "take  out"  the  goods 
there  within  twenty-four  hours  after 
arrival,  or  pay  demurrage.  No  part  of 
the  port  being  expressly  mentioned  for 
discharging  there  can  be  no  doubt  that 
under  usual  circumstances  the  ship  ought 
to  have  been  brought  to  the  place  in  the 
port  where  cargo,  such  as  she  carried,  is 
ordinarily  discharged.  It  is  stated  that 
"  in  the  ordinary  course  of  business 
petroleum  would  be  deHvered  on  the  quay 
at  Havre,  on  presentation  of  the  bill  of 
lading."  Their  Lordships  however  think 
that  although  this  mav  be  the  ordinary 
course,  and  that  in  tne  usual  state  of 
things  in  the  port,  the  quay  would  have 
been  the  proper  place  for  the  ship  to  have 
gone  to  be  discnarged,  yet  that  this  being 
an  implied  duty  only,  it  does  not  amount 
to  an  engagement  to  go  therein  all  events 
and  under  all  circumstances.  It  may  be 
that  if  the  shipowner  had  expressly  agreed 
to  go  to  the  quay,  he  must  have  been 
held  to  a  strict  performance  of  what  he 
had  contracted  to  do;  but  his  express 
contract  is  only  to  deliver  in  the  port  of 
Havre,  and  what  is  a  compliance  with  that 
obligation  must  depend  on  and  vary  with 
the  existing  state  of  things  in  the  port. 

ThefoUowingobservations  on  this  subject 
occur  in  the  judgment  of  Tindal,  C.J.,  in 
the  case  ofGatliffe  v.  Bourne  (20)—"  But 
we  know  of  no  general  rule  of  law  which 
governs  the  delivery  of  goods  under  a 
bill  of  lading,  where  such  delivery  is  not 
expressly  in  accordance  with  the  terms 
of  the  bill  of  lading,  except  that  it  must 
be  a  delivery  according  to  the  practice 
and  custom  usually  observed  in  the  ^rt 
or  place  of  delivery.  An  issue  raised 
upon  an  allegation  of  such  a  mode  of 
delivery  would  accommodate  itself  to  the 
facts  of  each  particular  case,  and  would 

(20)  4  Bbg.  N.S.  329 ;  s.  c.  7  Law  J.  Bep.  (n.s.) 
C.P.  179. 
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let  in  every  species  of  excuse  from  the 
strict  and  literal  compliance  with  the 
precise  terms  of  the  bill  of  lading,  which 
must  necessarily  be  allowed  to  prevail 
with  reference  to  the  means  and  accom- 
modation for  landing  goods  at  different 
places,  the  time  of  the  arrival  and  depar- 
ture of  the  vessel,  the  state  of  the  tide 
and  wind,  intermptions  from  accidental 
causes,  and  all  the  other  circumstances 
which  belong  to  each  particular  port  or 
place  of  delivery." 

The  petroleum  was  not  allowed  to  be 
discharged  at  or  near  the  quay,  appa- 
rently because  munitions  of  war  were 
lying  about.  But  the  same  impossibility 
of  getting  the  ship  up  to  it  might  have 
arisen,  if  the  quay  had  been  under  repair, 
or  the  approach  to  it  had  been  prevented 
by  a  wreck.  It  could  not  be  said  that 
had  such  accidents  happened,  the  ship- 
owner would  not  have  performed  his  con- 
tract by  being  ready  to  discharge  in  some 
other  convenient  part  of  the  port. 

It  is  true  that  on  the  first  arrival  of 
The  Argos  at  Havre  she  was  not  permitted 
to  stay  anywhere  in  the  port  more  than  a 
few  hours,  but  on  her  return,  after  her 
ineffectual  efforts  at  other  porte,  she  not 
only  obtained  permission  to  stay  in  the 
outer  harbour,  but  to  discharge  the  petro* 
leum  there.  This  outer  harbour  is  within 
the  port,  and  is,  as  their  Lordships  under- 
stand, an  artificially  protected  place  where 
goods  may  bo  conveniently  and  safely 
discharged.  The  petroleum  remained 
there  for  at  least  four  days,  during  which 
the  delivery  of  it  could  have  been  given, 
being,  as  their  Lordships  think,  a  reason- 
able time  for  that  purpose ;  and  although 
the  authorities  would  not  allow  it  to  be 
landed  at  Havre,  the  defendant  might 
undoubtedly  have  received  it,  if  he  had 
chosen,  in  the  harbour,  and  given  it  any 
other  destination  he  pleased. 

But  it  was  further  contended  for  the 
defendant,  that  in  order  to  perform  his 
contract,  the  master  must  not  only  have 
been  ready  to  deliver  in  the  port,  but  to 
land  the  goods  at  Havre,  or  that,  at  the 
lea«t,  the  defendant,  on  receiving  them, 
must  himself  have  been  able  to  land  them 
there ;  and  that  as  this  could  not  be  done, 
the  contract  became  incapable  of  per- 
formance and  dissolved.     Their  Lordships 


are  not  of  this  opinion.  They  think  the 
effect  of  the  stipulation  in  the  bill  of 
lading,  "  The  goods  to  be  taken  out 
within  twenty-four  hours  after  arrival,  or 
pay  ten  guineas  a-day  demurrage,"  was 
to  cast  upon  the  defendant  the  obhgation 
of  taking  the  goods  out  of,  or  at  all  events 
from,  the  ship,  that  is,  from  alongside. 
The  engagement  of  the  defendant  to  pay 
demurrage  after  twenty-four  hours  clearly 
implies  uiat  the  parties  contemplated  that 
the  ship  might  be  detained  by  his  default 
to  take  out  the  goods,  and  that  it  was 
not  intended  the  master  should  land  or 
takfe  the  risk  of  landing  them.  The  pro- 
hibition to  land  the  petroleum,  therefore, 
did  not  prevent  the  plaintiff  frx>m  ful- 
filling his  part  of  the  contract. 

The  note  in  the  margin  of  the  bill  of 
lading  relating  to  a  landing  charge  is  pro- 
bably a  printed  form,  and  may  mean  that 
goods,  if  landed,  are  subject  to  such  a 
charge;  but  this  general  notice  cannot 
control  the  special  terms  in  the  body  of 
the  bill. 

In  a  recent  case,  Waugh  v.  Morris  (17), 
a  cargo  of  hay  waa  brought  from  Trouville 
to  London,  under  cheu*ter  and  bill  of 
lading  which  made  the  hay  deliverable  ai 
the  port  of  London.  There  was  a  stipu- 
lation to  the  effect  that  the  cargo  should 
be  brought  and  taken  from  the  ship 
alongside.  The  shipper  directed  the 
master  to  proceed  to  a  particular  wharf 
in  Deptford  Creek,  and  the  parties  con- 
templated landing  the  hay  there.  It 
turned  out  that  by  an  order  in  coimcil, 
under  the  Cattle  Diseases  Act,  of  which 
they  were  ignorant,  it  was  made  illegal 
to  land  in  England  hay  brought  from 
France.  After  a  long  delay  the  shipper 
received  the  hay  into  another  ship  along- 
side ;  and  the  action  was  brought  against 
against  him  for  demurrage  whilst  the 
ship  was  detained.  The  defence  set  up 
was  the  illegality  of  the  contract;  but 
Mr.  Justice  Blackburn  in  delivering  judg- 
ment made  some  observations  which  bear 
on  the  objection  relied  on  in  this  case,  that 
the  contract  of  tho  shipowner  was  not 
performed  because  the  petroleum  could 
not  be  landed  at  Havre.  The  learned 
Judge  says — "  When  it  turned  out  that 
the  defendants  had  named  a  place  for  the 
performance  of  the  contract  where  ike 
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performanoe  was  impossible  because  il- 
legal, that  did  not  put  an  end  to  the  con- 
tract, if  the  performanoe  in  any  other 
way  was  legal  and  practicable.  In  the 
present  case  the  performance,  by  receiving 
the  cargo  alongside  in  the  river  without 
landing  at  all,  was  both  legal  and  prac- 
ticable." Again^  "  It  is  a  mistake  to 
say  the  plaintiff  intended  that  the  hay 
should  be  landed.  He  no  doubt  contem- 
plated tliat  it  would  be ;  for  except  under 
very  unusual  circumstances  hay  is  not 
brought  into  the  Thames  for  any  other 
object ;  but  aU  that  the  shipowner  bar- 
gained for,  and  all  that  he  can  properly 
be  said  to  have  intended  was,  that  on  the 
arrival  of  the  ship  in  London,  his  freight 
should  be  paid,  and  the  hay  taken  out  of 
his  ship."  The  learned  Judge  also  says 
that  The  TeuUmia  lately  decided  by  this 
Committee  (12),  would  have  been  pre- 
cisely in  point  if  the  order  in  force  had 
come  into  operation  after  the  contract  in- 
stead of  before. 

In  Waugh  v.  Morris  (17),  the  plaintiff 
recovered  for  the  detention  of  lus  ship, 
although  it  was  not  possible  to  land  the 
hay  anywhere  in  the  port  of  London. 
Tlie  contract  of  the  shipper  in  that  case 
does  not,  in  their  Lordships'  view,  sub- 
stantially differ  from  the  defendant's  in 
the  present. 

It  was  remarked  by  Mr.  Justice  Black- 
bum  that  the  hay  might,  under  some 
circumstances,  have  been  profitably  re- 
shipped,  and  it  might  have  so  happened 
in  this  case  with  the  petroleum.  It  can 
scarcely  be  contended  that  the  master 
would  have  been  justified,  when  he  found 
the  petaroleum  could  not  be  landed,  in  at 
once  leaving  the  port  without  waiting  a 
reasonable  time  to  give  to  the  defendba,nt 
an  opportunity  of  receiving  it  there.  He 
might,  even  if  the  prohibition  had  not 
existed,  have  desired  to  send  the  goods  to 
Bonen  or  elsewhere  by  water,  instead  of 
landing  them.  Their  Lordships,  therefore, 
think  that  the  means  of  performing  the 
contract  were  not  exhaust^,  nor  the  con- 
tract dissolved,  when  it  was  found  the 
ship  could  not  be  discharged  at  the  quay 
and  the  cargo  landed ;  and  that  they 
ought  to  hold  that  the  master  being 
ready  and  able  to  give  delivery  in  the 
harbour,  and  having  kept  th^  goods  a 


reasonable  time  there  for  the  purpose,  the 
freight  has  been  earned. 

It  is  admitted  that  both  parties,  when 
they  made  the  contract,  were  ignorant  of 
the  prohibition  against  landing  petroleum, 
and  therefore  no  question  of  intentional 
infraction  of  the  law  of  France  arises. 

It  was  contended  for  the  plaintiff  that, 
as  the  inability  to  land  arose  from  the 
incapacity  of  the  goods,  and  not  of  the 
ship,  the  judgment  of  Sir  William  Scott 
in  Ths  Fortuna  (9)  was  an  authority  for 
declaring  the  freight  to  be  recoverable, 
even  if  the  contract  of  the  ship  had  been 
to  land  the  goods,  or  to  deliver  them  on 
land.  But  as,  in  their  Lordships'  view, 
that  is  not  the  contract,  it  is  unnecessary 
for  them  to  consider  whether  the  judg- 
ment  for  the  plaintiff  could  properly  rest 
upon  this  ground.  '  ^ 

The  counsel  for  the  defendant  relied  on 
some  of  the  reasons  given  by  the  Judges 
in  Ford  v.  Coteaworth  (13).  The  action 
in  that  case  was  for  detaining  the  ship, 
and  the  Judges  were  considering  whether 
reasonable  dihgence  had  been  i^ed  by  the 
merchant  in  miloading  the  goods.  The 
right  to  freight  did  not  arise,  and  the 
attention  of  the  Judges  was  directed^  only 
to  the  question  whether,  under  the  pecu- 
liar circumstances  of  the  case,  unreason- 
able delay  in  dischargiog  the  ship  had 
been  established. 

The  next  question  to  be  considered  is, 
whether  the  plaintiff  is  entitled  to  com- 
pensation in  the  shape  of  homeward 
freight  for  bringing  the  petroleum  back 
to  England.  It  seems  to  be  a  reasonable 
inference  from  the  fiewts,  that  after  the 
four  days,  during  which  the  petroleum 
had  been  lying  in  the  harbour  had  expired, 
the  authorities  would  not  have  allowed 
it  to  remain  there.  It  was  still  in  the 
master's  possession,  and  the  question  is, 
whether  he  should  have  destroyed  or 
saved  it  If  he  was  justified  in  trying  to 
save  it,  their  Lordslnps  think  he  did  the 
best  for  the  interest  of  the  defendant  in 
bringing  it  back  to  England.  Whether 
he  was  so  justified  is  the  question  to  be 
considered. 

As  pointed  out  by  the  Judge  of  the 
Admiralty  Court,  the  same  kind  of  ques- 
tion arose  in  Christy  v.  Eow  (5).  In  that 
case  Sir  James  Mansfield  says — "  Where 
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a  ship  is  chartered  npon  one  voyage  out- 
wards only,  with  no  reference  to  her 
retnm,  and  no  contemplation  of  a  disap- 

r)intment  happening,  no  decision  which 
have  been  able  to  find  determines  what 
shall  be  done  in  case  the  yoyage  is  de- 
feated :  the  books  throw  no  light  on  the 
sabject.  The  natural  justice  of  the  mat- 
ter seems  obvious ;  that  a  master  should 
do  that  which  a  prudent  man  would  think 
most  conducive  to  the  benefit  of  all  con- 
cerned. But  it  appears  to  be  wholly 
voluntary;  I  do  not  know  that  he  is 
bound  to  do  it;  and  yet,  if  it  were  a 
cargo  of  cloth  or  other  valuable  mer- 
chandise, it  would  be  a  great  hardship 
that  he  might  be  at  liberty  to  cast  it 
overboard.  It  is  singular  that  such  a 
question  should  at  this  day  remain  unde- 
cided" 

The  predse  point  does  not  seem  to  have 
been  subsequently  decided;  but  several 
cases  have  since  arisen  in  which  the  na- 
ture and  scope  of  the  duty  of  the  master, 
as  agent  of  the  merchant  have  been  ex- 
amined and  defined.  [Amongst  others, 
Tronsonr,  Dent  (21) ;  Notara  Y.Henderson 
(22);  The  Australa&icm  Navigation  Com- 
pany y,  Morse  (23).  It  results  from  them 
that  not  merely  is  a  power  given,  but  a 
duty  is  cast  on  the  master  in  many  cases 
of  accident  and  emergency  to  act  for  the 
safety  of  the  cargo  in  such  manner  as 
may  be  best  under  the  circumstances  in 
which  it  may  be  placed,  and  that,  as  a 
correlative  right,  he  is  entitled  to  charge 
its  owner  with  the  expenses  properly  in- 
curred in  so  doing. 

Most  of  the  decisions  have  related  to 
cases  where  the  accident  happened  before 
the  completion  of  the  voyage,  but  their 
Lordships  think  it  ought  not  to  be  laid 
down  that  all  obligation  on  the  part  of 
the  master  to  act  for  the  merchant  ceases 
after  a  reasonable  time  for  the  latter  to 
take  delivery  of  the  cargo  has  expired. 
It  is  well  established  that  if  the  ship  has 
waited  a  reasonable  time  to  deliver  goods 
from  her  side,  the  master  may  land  and 
warehouse  them  at  the  charge  of  the 
merchant ;  and  it  cannot  be  doubted  that 

(21)  8  Moope  P.O.  419. 

(22)  41  Law  J.  Bep.  (n.s.)  Q.B.  158 ;  s.  c.  Law 
Rfep.  7  aB.  226. 

(23)  Law  Bep.  4  P.GJL  222. 


it  would  be  his  duiy  to  do  so  rather  than 
to  throw  them  overboard.  In  a  case  like 
the  present,  where  the  goods  could  neither 
be  landed  nor  remabi  where  they  were,  it 
seems  to  be  a  legitimate  extension  of  the 
implied  agency  of  the  master  to  hold 
that,  in  the  absence  of  all  advices,  he  had 
authority  to  carry  or  send  th^n  on  to 
such  other  place  as  in  his  judgment,  pro- 
dently  exercised,  appeared  to  be  most 
convenient  for  their  owner ;  and  if  so,  it 
will  follow  from  established  principles 
that  the  expenses  properly  incurred  may 
be  charged  to  him. 

Their  Lordships  have  no  doubt  that 
bringing  'the  goods  back  to  England  was 
in  fiftct  the  best  and  cheapest  way  of 
making  them  available  to  the  defendant^ 
and  that  they  were  brought  back  at  less 
charge  in  The  Argos  than  if  they  had  been 
sent  in  another  ship. 

If  the  goods  had  been  of  a  nature  which 
ought  to  have  led  the  master  to  know 
that  on  their  arrival  they  would  not  have 
been  worth  the  expenses  incurred  in 
bringring  them  back,  a  different  question 
would  arise.  But,  in  the  present  case, 
their  value,  of  which  the  defendant  has 
taken  the  benefit  by  asking  for  and  ob- 
taining the  goods,  &t  exceeided  the  cost. 

The  authority  of  the  master  being 
founded  on  necessity  would  not  have 
arisen,  if  he  could  have  obtained  in- 
structions frx)m  the  defendant  or  his  as- 
signees. But  under  the  circumstances 
this  was  not  possible.  Indeed  this  point 
was  not  relied  on  at  the  bar. 

Their  Lordships,  for  the  above  reasons, 
are  of  opinion  that  the  plaintiff  has  made 
out  a  case  for  compensation  for  bringing 
back  the  goods  to  England. 

But  they  think  the  plaintiff  is  not  en- 
titled to  recover  the  amonnt  claimed  for 
demurrage  and  expenses  in  attempting  to 
enter  the  ports  of  Honfleur  and  Trouville. 
These  efforts  may  have  been  made  by  him 
in  the  interest  of  the  cargo  as  well  as  the 
ship ;  but  they  were  made  before  the  ship 
was  ready  to  deKver  at  all  in  the  port  of 
Havre,  and  the  expenses  of  this  deviation 
and  of  the  return  to  Havre,  after  permis- 
sion had  been  obtained  to  discharge  there, 
must  be  treated  as  expenses  of  the  voyage, 
and  not  as  incurred  for  the  benefit  of  Uie 
defendant. 
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The  cliarges  for  the  hire  of  the  yessel, 
and  of  stormg  the  petroleum  in  her  at 
Hayre,  after  permission  had  been  obtained 
for  its  discharge  there,  stand  on  different 
ground.  If  the  ship  had  then  waited  in 
the  onter  harbour  with  the  petroleum  on 
board,  the  defendant  would  hare  been 
liable  to  pay  demurrage  at  101. 10«.  a  day. 
It  was  obyiouslj,  th^fore,  to  his  advan- 
tage, under  the  circumstances,  for  the 
master  to  hire  the  vessel,  and  thus  relieve 
him  from  the  heavy  demuirage  payable 
for  the  detention  of  the  ship.  The  whole 
expense  of  this  operation  appears  to  be 
about  15Z.  only. 

In  the  result  their  Lordships  think  the 
plaintiff  is  entitled  to  recover  the  outward 
freight,  and  the  charge  made  for  the  car- 
riage back  to  England,  together  48/.  8«., 
and  also  the  15Z.  for  the  shoye  expense  at 
Havre,  in  aU  63Z.  Ss. 

When  their  Lordships  remitted  the 
cause,  after  deciding  the  question  of  ju- 
risdiction, they  were  told  it  luul  been 
folly  heard  bv  ute  Judge  of  the  Admiralty 
Court,  and  they  presumed  that  the  judg- 
ment he  was  prepared  to  give  would  be 
acquiesced  in.  The  defendant,  however, 
notwithstanding  the  small  amount  in 
dispute,  applied  for  leave  to  appeal,  which 
was  granted  only  on  the  ground  that 
questions  of  law  of  general  importance 
were  involved  in  the  decision.  Having 
Medon  these  questionshe  ought,  although 
the  decree  will  be  reduced  in  amount,  to 
pay  the  costs  of  his  appeal. 

Theirljordships  will  humbfy  advise  Her 
Mijesty  that  the  judgment  ^ven  for  the 
plaintiff  ought  to  be  affirmed,  except  only 
that  the  amount  thereof  should  be  i^uced 
to  631.  Ss.  The  respondent  will  have  the 
costs  of  this  appeal. 


Sdicitors  —  Heather  &  Son  for  the  appellant; 
Cattams,  Jehu  &  Cattarns  for  the  respondent. 


1873.    -) 
Feb.  4.  / 


THE  VIVID. 


KiW 


1, 42.«-Ai>anBAi;rr, 


Oollision — Foul  Berth — Precautions. 

If  one  ship  has  given  a/nother  a  foul 
herthy  the  owners  of  the  ship  giving  the 
foul  berth  have  no  right  to  demand  that 
extraordinary  precautions  should  he  taken 
on  board  the  other  ship  to  avoid  a  collision. 

The  Victor  gave  The  Vivid  a  foul  berth, 
a/nd  The  Vivid,  in  swinging,  came  into  coU 
Usion  with  and  damped  The  Victor,  It 
having  been  proved  that  the  iisual  and  or- 
dinary  precautions  had  been  taken  on  board 
The  Vivid,— Reld,  that  The  Vivid  was  not 
responsible  for  the  collision. 

This  was  a  cause  of  damage  brought  by 
the  owners  of  The  Victor  in  respect  of  a 
collision  which  took  place  at  Hythe  be- 
tween two  coal-laden  schooners.  The  Victor 
and  The  Vivid. 

It  appeared  that  ships  discharging  coals 
at  H^he  come  in  at  high  water,  and  as 
the  tide  fdls  take  the  ground  on  the 
beach,  and  the  coals  are  discharged  into 
carts  alongside,  as  the  tide  permits.  There 
is  a  sea  wall  feicing  the  beach  opposite  the 
place  where  the  vessels  discharge,  and 
there  are  two  gaps  or  openings  in  this 
sea  wall,  through  which  the  loaded  carts 
are  drawn  up  by  a  stationary  engine. 

Both  ships  were  beached  about  the 
same  time.  The  sea  wall  runs  nearly  east 
and  west.  The  Vivid  took  up  the  berth 
^posite  the  easternmost  gap,  and  TJie 
Victor  the  berth  opposite  the  western  sap, 
and  about  three  o  clock  the  next  mommg, 
the  wind  having  freshened  about  south  by 
east,  the  stem  of  The  Vivid  swung  to  the 
westward,  and  came  into  collision  with  The 
Victor,  the  port  counter  of  TJie  Vivid  with 
the  starboard  quarter  of  The  Victor. 

The  defendants,  by  their  answer,  charged 
those  on  board  The  Victor  with  havmg 
given  The  Vivid  a  foul  berth. 

E.  E,  Webster,  for  the  plaintiffs.— 2%6 
Vivid  was  not  properly  moored,  in  ac- 
cordance with  the  custom  of  the  place. 
She  ought  to  have  been  better  secured. 
When  t£e  weather  became  worse  she  was, 
even  if  properly  moored  in  the  first  in- 
stance, bound  to  have  taken  further  pre- 
cautions. 

W.  O.  F.  PhtUimore,  for  the  defend- 
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ante. — The  Victory  in  ihe  first  instance, 
gave  The  Vivid  a  foul  bertli.  The  Vivid 
took  ordinary  measures  to  avoid  the  col- 
lision, and  was  not  bound  to  take  more 
than  the  usual  precautions. 
B,  E,  Webster,  in  reply. 

SiE  R.  J.  Philltmobb  (afber  stating  the 
facts,  said). — ^The  plaintiffs,  the  owners  of 
The  Victor,  complain,  first,  that  The  Vivid* s 
moorings  were  insecure ;  and,  secondly, 
that  The  Vivid  ought  to  have  taken  fur- 
ther precautions  when  the  state  of  the 
wind  and  weather  materially  altered. 

As  to  the  first  complaint, — There  was  a 
rope  from  forward  to  a  capstan  on  shore, 
and  The  Vivid  had  an  anchor  out,  with 
eighty  fathoms  of  chain,  and  a  spring 
from  her  starboard  quarter  to  the  chain, 
according  to  the  usual  custom,  and  as 
has  been  proved  by  the  evidence  of  those 
who  were  in  the  habit  of  unloading  ships 
n  the  i>ort,  and  had  experience  of  the 
general  character  of  the  place,  and  of  the 
wind  and  weather  there,  such  a  precaution 
was  ordinarily  sufficient.  Another  an- 
chor might  have  been  useful,  but  the  ques- 
tion remains  whether  it  was  necessary. 

It  has  been  said  that  the  change  of 
wind  to  south-east  necessitated  a  second 
anchor,  and  it  has  been  suggested  that  if 
another  anchor  had  been  used  the  col- 
lision would  not  have  occurred.  That 
question  I  shall  further  have  to  consider 
under  the  second  charge ;  but  at  present 
I  must  hold  that  a  second  anchor  was  not 
originally  necessary. 

As  to  the  charge  of  subsequent  want  of 
caution,  I  will  first  dispose  of  the  question 
of  the  mainsail.  I  have  no  warrant  to 
shew  that  the  use  of  the  mainsail  would 
have  been  an  efficient  precaution,  and, 
indeed,  the  evidence  tends  to  shew  the 
contrary.  There  is  little  doubt,  however, 
that  the  letting  go  of  a  second  anchor 
would  have  been  useful,  although  not  in 
the  first  instance  a  necessity.  Then  comes 
the  question,  was  The  Victor  in  a  condition 
to  require  from  The  Vivid  this  unusual 
precaution  ?  This  depends  upon  whether 
or  no  The  Victor  gave  The  Vivid  a  foul 
berth.  On  this  point  I  have  no  hesita- 
tion, and  I  am  of  opinion,  without  doubt, 
that  The  Victor  did  give  The  Vivid  a  foul 
berth. 


I  cannot  think  that  a  yesael  which  has 
given  another  a  foul  berth,  can,  if  hj 
being  in  the  way  of  that  vessel  she  re- 
ceives damage  l^  the  swinmie  of  that 
vessel,  properly  complain.  IJiuess  ordi- 
nary precautions  have  been  neglected,! 
consider  it  to  be  a  sound  proposition  of 
law  that  a  man  who  has,  by  placing  his 
vessel  too  near  another,  given  the  ktter  a 
foul  berth,  has  no  right  to  demand  that 
extraordinary  precautions  should  be  taken. 

I  must  therefore  hold  that  The  Vivid, 
having  taken  the  ordinary  precautions  in 
the  first  instance,  was  not  afterwards 
bound  to  take  extraordinary  precautionB, 
and  I  must  dismiss  The  Vivid  from  this 
suit,  with  coste. 

Solicitors — Mr.  John  Minter,  for  the  plidDtii&; 
Mr.  WoUaston  Knocker,  ioi  the  defendants. 


[Before  ihe  Eight  Hon.  Sir  R.  J.  PmiJi- 
MORE  (md  the  Trimty  Maders.'] 

1873.    1  THE  CHANONBT. 

Jan.  23.  J  the  levebinqtoit. 

Collision — One  Ship  Overtaking  anoiher 
— Duty  to  Warn  ihe  Overtaking  fiAtp— 
Bwrden  of  Proof 

WJisn  a  prima  facie  case  has  been  made 
that  the  defenda/nVs  ship  was  overtaking 
the  plaintiff's  ship,  the  burden,  as  in  tks 
case  of  a  ship  ai  anchor,  is  cast  upon  ihe 
defenda/nts  to  shew  excuse  for  the  coUieum, 
When  one  ship  is  overtaking  anoiher,  it 
would  rarely  he  the  duty  of  the  ship  thai  is 
being  overtaken  to  warn  the  other  by 
whistling  or  exhibiting  a/n  eostra  light. 

The  0,  was  steered  TT.  by  N.,  and  going 
faster  than  the  L,,  which  was  steered 
TTJ^.  W.  The  night  was  not  dark,  and  the 
0,  was  going  at  fvXL  speed: — Held,  thai 
the  0.  was  overtaking  the  L,,  and  thai, 
^  wider  the  circumstames,  the  L.  was  not 
boit^nd  to  whistle  or  shew  a  light  over  the 
stem,  or  otherwise. 

These  were  cross  causes  of  damage,  in 
respect  of  a  collision  which  took  place 
about  11*30  p.m.  of  the  4th  of  December, 
1872,  near  the  Flatholm  Light  and  Layer* 
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nook  Point  in  the  Bristol  Channel.  Both 
ships  had  been  previously  in  Newport  Dock 
together,  and  The  Leverington  left  twenty- 
five  or  thirtyminntes  before  The  Ohanonry, 
The  Chanomry  was  going  faster  than  The 
Leverington,  and  shortly  before  the  colli- 
sion The  Leverington  was  steering  W.N.  W. 
and  The  Ohanonry  W.  by  N.  The  parts 
of  the  vessels  which  came  together  were 
the  stem  and  portbow  of  The  Ohcmonry 
and  the  starboard  side  of  The  Leverington. 

According  to  the  case  for  The  Levering^ 
ton.  The  Oha/nonry  had  been  observed  for 
some  time,  and  when  it  was  seen  that  The 
Ohanonry  was  heading  towards  The  Le* 
verington,  The  Ohanonry  was  hailed  to 
port^  and  the  helm  of  The  Leverington  pnt 
to  starboard,  and  immediately  afberwaj*ds 
to  hard-a-starboard. 

According  to  the  case  for  The  Ohanormj^ 
tiie  boom  of  The  Leverington  was  seen 
about  150  yards  off,  and  abont  two  or 
three  points  on  the  i>ort  bow.  The  helm 
of  The  OJumonry  was  ported,  when  The 
Leverington  wsa  seen  crossing  irom  port 
to  starboard.  The  helm  of  The  Oha/nonry 
was  thereupon  pnt  hard-a-port,  and  her 
cipghies  were  stopped  and  reversed. 

The  Court  found  that  the  night  was 
not  dark,  that  The  Ohanonry  was  going 
full  speed  in  a  channel  where  many  ves- 
seb  were  at  anchor,  and  that  the  look-out 
of  The  Ohanonry  was  not  on  the  forecastle 
till  seven  mmutes  before  the  collision. 

Butt  and  W.  ft  F.  Phillimore,  for  the 
plaintiffo. — The  Ohanonry  was  overtaking 
The  Leverington^  within  the  meaning  of 
the  17th  rule.  There  was  only  a  difference 
of  one  point  between  the  courses  of  the 
ships,  the  one  being  W.N.W.,  and  the 
other  W.  by  N.  That  difference  cannot 
take  them  out  of  the  rule.  Even  three  or 
four  points  would  not.  The  real  test  is 
whether,  if  their  speed  had  been  equal, 
their  courses  would  have  intersected. 

Olarkeon  (Milwa/rd  with,  him),  for  the 
defendants. — The  vessels  could  not  have 
been  following  one  another.  If  there  was 
one  point  of  difference  ,  between  their 
courses.  The  Oha/nonry  must  have  star- 
boarded OP  The  Leverington  ported,  or 
tiiere  could  have  been  no  collision. 

[The  learned  Judge  and  Trinity  Masters 
having  deliberated, — 


Sir  R.  J.  Phillimoeb  said — I  am  of 
opinion  that  the  two  vessels  are  within 
the  rule,  that  one  vessel  overtaking  an- 
other shall  get  out  of  the  way  of  the 
other.  A  prima  facie  case  has  been  made 
out  on  behalf  of  the  plaintiffs,  and  the  de- 
fendants have,  therefore,  as  in  the  case  of 
a  ship  at  anchor,  the  burden  cast  upon 
them  of  shewing  excuse  for  the  col- 
lision.] 

The  Leverington  ought  to  have  whistled 
or  shewn  a  light  over  the  stem,  as  those 
on  board  Tlie  Ohanonry  could  not  other- 
wise be  aware  of  the  course  of  The 
Leverington,  Such  a  precaution  is  re* 
quired  both  by  the  common  law  and 
by  Art.  19;  as  in  this  case- there  were 
special  circumstances  calling  for  a  de- 
parture from  the  ordinary  rules  as  to 
ships'  lights. 

Buttf  in  reply. 

Sm  B.  PmLLiHOBf!. — This  is  a  cause  of 
collision,  instituted  on  behalf  of  the 
owners  of  The  Leverington  against  TJie 
Oha/nowry.  The  collision  occurred  on  the 
4th  of  December  of  last  year,  in  the 
Bristol  Channel,  between  ike  Flatholm 
and  Lavemock  Point.  The  Leverington, 
a  screw  steamer  of  679  tons  register,  and 
ninety-nine  horse-power,  manned  by  a 
crew  of  twenty-seven  hands,  left  the  docks 
at  Newport,  in  Monmouthshire,  on  the 
evening  of  the  4th  of  December,  with  a 
cargo  of  railway  iron,  bound  for  Odessa. 
The  Ohanonry  was  a  screw  steamer  of 
578  tons  register,  and  ninety-five  horse- 
power, manned  by  a  crew  of  twenty 
hands,  all  told ;  and  also  left  Newport  on 
the  same  evening,  bound  for  G^noa,  with 
a  cargo  of  railway  iron. 

There  was  a  considerable  difference  in 
the  evidence  as  to  the  actual  time  when  the 
two  vessels  left  Newport,  but  I  think  the 
fair  inference  from  the  whole  of  the  evi- 
dence on  this  point  is  that  The  Levering-^ 
ton  left  twenty-five  or  thiriy  minutes 
before  The  Ohanonry,  Both  vessels  were 
bound  in  the  same  direction,  but  The 
Leverington  steered  a  course  outside  the 
Monkstone  Beacon ;  The  Ohanonry  we»t 
inside  the  Beacon. 

Whilst  steering  that  course  The  Le* 
verington  was  hesbding  S.S.W. ;  she  kept 
on  this  course  till  within  three-quarters 
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of  a  mile  of  tbe  Flatholm  light,  when  she 
ported  eight  points,  which  brought  her 
to  W.N.W. ;  she  remained  on  this  latter 
coarse  till  jnst  before  the  collision,  when 
she  starboa^ed,  bringing  herself  to  W.  at 
the  time  of  the  collision. 

The  Ohcmonry  was  aware  of  the  feet 
that  The  Leverington  was  ahead  of  her ; 
and  at  the  same  time  The  Leverington 
knew  that  The  Chanonry  was  following, 
and,  in  fact,  The  Leverington  saw  The 
Chanonry  from  the  time  she  left  the  river 
Usk. 

The  Ohcunonry  steered  S.W.  by  W.  un- 
til she  changed  the  Flatholm  %ht  from 
red  to  white,  then  she  altered  her  coarse 
to  W.  by  N. 

The  first  question  the  Court  has  to  de- 
cide is,  whether  The  Ohcmonry  is  to  be 
considered  an  overtaking  vessel  within 
the  meaning  of  the  17th  article  of  the 
Regulations  for  Preventing  Collisions  at 
Sea,  which  article  is  as  foUows — "  Every 
vessel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  the  said  last-men- 
tioned vessel." 

It  was  contended,  on  behalf  of  The 
Chanonry^  that  the  vessels  must  be  con- 
sidered as  [crossing  vessels  within  the 
meaning  of  the  14tn  article,  and,  on  the 
part  of  The  Leverington^  that  the  17th 
article  applied* 

After  consultation  with  the  Elder  Breth- 
ren, I  have  no  hesitation  in  saying  that 
The  Chanonry  must  be  treated  as  a  fol- 
lowing vessd.  I  agree  with  the  remark 
made  by  Mr.  Butt,  that  she  cannot  evade 
the  obligation  imposed  upon  her  as  a 
vessel  overtaking  another  by  going  so 
much  flEister  than  The  Leverington^  that  at 
some  period  she  got  on  a  course  which 
would,  if  continued,  have  carried  her 
across  the  course  of  The  Leverington, 

Another  contention  strongly  pressed 
by  Mr.  Clarkson,  was  that,  even  if  TJie 
Chanonry  was  to  be  considered  as  a  fol- 
lowing vessel,  it  was  still  incumbent  upon 
TJie  Leverington,  by  the  common  law  of 
the  sea — not  by  statute  law,  but  by  the 
common  law  as  founded  upon  common 
sense  applied  to  nautical  matters — to  give 
some  si^ial  to  warn  vessels  of  her  posi- 
tion, either  by  sounding  her  whistle,  or 
shewing  a  light  to  the  vessel  astern. 

Although  I  am  not  disposed  to  hold 


that  under  no  circumstances  mast  the^ 
followed  vessel  give  some  such  signal,  yet 
I  am  bound  to  say  that  this  is  a  course 
which  should  be  rarely  adopted,  because 
it  must  be  remembered  that  if  fen<y  lights 
or  signals,  other  than  those  provided  by 
the  regulations,  are  used,  they  may  mis- 
lead following  vessels,  and  may  occasion 
much  difficulty  in  judg^ing  of  the  positioii 
or  course  of  the  vessel  that  makes  the 
signaL 

I  am  of  opinion  that  the  necessity  for 
exhibiting  such  signal  depends  entirely 
upon  the  character  of  the  night,  and  apon 
the  circumstances  of  each  particular  case. 
After  a  careftd  survey  of  all  the  evi- 
dence, I  have  come  to  the  conclusion  thai 
vessel  without  %hts  could  have  been 
seen  at  the  distance  of  half  a  mile  on  the 
night  in  question.    According  to  the  pre- 
liminary acts — ^which  are  documents  af- 
fording most  valuable  information  to  the 
Court  on  such  subjects,  because  they  are 
filed  before  the  pinch  of  the  case  is  known 
—it  is  stated,  on  the  part  of  The  Levering- 
ton, that  the  weather  was  "  fine  and  toler- 
ably clear,"  and  on  the  part  of  The  Oha^^ 
nonry,  that  it  was  "  slightly  hasy,  frosty." 
This  makes  it  quite  evident  that  the  night 
was  not  dark ;  and  this  is  supported  by 
The  Chanonry's  evidence  that  those  on 
board  her  saw  The  Leverington  at  the  dis- 
tance of  half  a  mile.  Other  evidence  bear- 
ing on  this  point  is  the  question  of  speed. 
The  Chaiumry  was  going  at  full  speed  in 
a  channel  where  there  were  many  vessels 
at  anchor,  and,  according  to.  his  evidence, 
her  pilot  actually  thought  that  The  Le- 
verington was  at  anchor.    VesselB  nmst 
have  been  easily  distinguishable  from  on 
board  The  Chanonry  to  have  justified  her 
in  going  such  a  speed  in  such  a  place. 
The  Leverington*8  evidence  is  consistent 
with  this,  as  at  no  time  could  The  Chor- 
nonry  have  seen  her  lights. 

On  the  whole,  I  am  quite  dear  that 
there  were  no  special  oiroumstances  re- 
quiring the  exhibition  of  a  l^ht,  as  a 
peculiar  signal,  on  the  part  of  The  Lever* 
ington. 

It  is  also  to  be  remarked,  that  Ths 
Chanonry  was  not  very  carelullj  navi- 
gated; there  was  no  look-out  on  the 
K>recastle  till  seven  minutes  before  the 
collision ;  and,  moreover,  it  was  admitted 
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that  the  haiHng  by  The  LevermgtorC  s  crew 
to  Hie  Ghationry  to  put  her  helm  a-port 
and  hard-a-port  was  heard  on  board  The 
Cha/nafmff  bat  that  no  answer  was  given 
to  it. 

It  was  argaed  with  great  force  that  The 
Leverington  mnst  have  ported,  or  TJie 
Ohanonry  most  have  starboarded,  to  have 
brought  them  into  the  position  in  which 
ihej  were  at  the  moment  of  the  collision, 
and  ihat^  whereas  the  evidence  of  The 
Ohanonry  proves  she  never  starboarded, 
The  Levermgton  must  have  ported. 

Now,  looking  to  article  17,  and  to  the 
bd  that  I  do  not  consider  that  the  evi- 
dence on  the  part  of  The  Ohanonry  has 
proved  her  case— that  The  Leverington 
ported,  I  am  of  opinion  that  The  Ohor- 
nonry  is  not  discharged  from  the  obliga- 
tion cast  upon  her  in  this  case,  viz.,  tl^t, 
as  the  following  vessel,  she  was  bound  to 
keep  out  of  the  way  of  The  Levermgton, 
This  being  so,  I  pronounce  The  Ohanonry 
alone  to  blame. 


Proctor— Mr.  C.  Waddilove,  for  the  plaintiffs. 

Solicitors — ^Messrs.  Ingledew,  Ince  &  Greening, 

for  the  defendants. 
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Bottomry — Notice  to  Owner  of  Oargo — 
MaHer;  How  far  Agent  for  Owner  of 
Cargo. 

The  0.  put  inio  Fort  Louis  in  the  Mau* 
riiiuSy  in  distress  and  need  qf  repairs.  On 
ihe  20ih  of  June^  H,  8f  Oo,^  agents  of  ship^ 
tarote  to  the  owner  stating  thai  they  wotUd 
advance  the  necessary  funds  upon  a  hot- 
tomry  bond  as  collateral  security,  H,  8f 
Oo.  also  on  the  1st  of  July  wrote  to  Glasgow 
to  defendants,  owners  of  cargo,  stating  the 
condition  of  the  vessel,  but  omitting  the  m- 
formaUon  from  which  it  might  be  inferred 
tiuU  bottomry  would  be  necessary.  The 
first  notice  the  defenda/nis  received  from 
JET.  8f  Go,  of  their  intention  to  take  a  bond 
was  by  letter  of  the  26th  of  August,  which 
reached  Glasgow  on  the  ^th  cf  September. 
The  O,  left  the  Mauritius  on  the  \hth  of 


October,  As  against  the  defendants  the 
owners  of  cargo, — ^Held,  that  the  agents  of 
the  ship  being  also  the  lenders  of  the  money, 
had  not  given  proper  notice  of  the  bond, 
and  that  therefore  it  was  invalid. 

The  foundation  of  the  master* s  authority 
to  bottomry  the  cargo  is  the  prospect  of 
benefit  direct  or  indirect  to  the  owner  of  it. 

This  was  a  cause  of  bottomry  instituted 
on  behalf  of  Messrs.  Baring  Brothers,  the 
legal  holders  of  a  bottomry  bond  on  thd 
ship  Onward,  her  cargo  and  freight,  and 
was  opposed  only  by  the  owners  of 
cargo,  Messrs.  FindlayA  Co.,  of  Glasgow. 
The  Onward  belonged  to  Messrs.  0.  & 
R.  PoiUon,  of  New  York,  and  whilst  on  a 
voyage  from  Moulmein  to  Queenstown 
or  Falmouth,  laden  with  a  cargo  of 
timber,  was  compelled,  in  consequence  of 
her  leaky  and  damaged  condition,  to  put 
into  Port  Louis,  in  the  island  of  Mau- 
ritius, to  repair  and  refit ;  the  ship  was 
towed  into  Port  Louis  on  the  13th  of 
June,  1870.  On  the  next  dav  the  ship 
was  surveyed,  and  on  the  17th  the  cap- 
tain, upon  the  recommendation  of  the  sur- 
veyor, began  to  discharge  the  cargo.  On 
the  29th  the  master  wrote  to  his  owners, 
Messrs.  Poillon  &  Co.  " .  .  •  .  We 
are  now  alittle  more  than  half  discharged, 
the  ship  making  water  about  four  inches 
per  hour,  and  will  have  to  go  into  dock 
by  all  probability.  Tenders  for  the  work 
have  been  duly  &ent  in,  and  as  near  as 
can  be  estimated  it  will  take  from  15,000 
dollars  to  17,000  dollars  to  place  her  in 
repairs.  Messrs.  Houdlette  &  Co.  agree  to 
take  my  dndPfc  at  ninety  days'  sight  on 
Messrs.  Baring,  Brothers  &  Co.,  of  London, 
at  the  rate  of  five  per  cent,  discount  on 
the  amount  of  repairs  on  my  vessel,  to- 
gether with  a  bottomry  bond  on  ship, 
cargo  and  freight,  as  collateral  security. 
Should  you  not  approve  of  this,  please  ad- 
vise  by  wire,  through  Messrs.  Baring, 
Brothers  &  Co.,  of  London,  being  the 
readiest  mode  in  which  intelligence  can 
be  conveyed  to  this  island.  It  will  take 
at  least  ten  days  more  to  discharge,  and 
probably  twenty  to  twenty-five  days  in 
repairing,  and  at  least  one  month  to  re- 
load. You  will  therefore  have  ample 
time  for  advising  me  by  letter.*'  On  the 
same  day   (the  29th  of  June),  Messrs. 
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Houdlette  &  Co.  wrote  to  Messrs.  Find- 
lay,  at  Moulmein,  as  follows — **  We  here- 
by beg  to  advise  you  that  the  American 
ship  Onward  ....  put  in  here  in 
distress She  has  been  sur- 
veyed and  found  making  four  inches  of 
water  an  hour,  her  main  and  mizen  masts 
badly  sprung,  and  pall  bit  beam  broken. 
Her  cargo  is  now  nearly  discharged,  and 
she  will  go  into  dock  in  a  few  days  where 
she  will  have  to  be  stripped,  caulked  and 
re-coppered,  and  her  broken  masts  and 
beam  replaced  by  new.  By  next  oppor- 
tunity will  be  able  to  give  you  farther 

particulars "     On  the  30th 

of  June,  Messrs.  Houdlette  &  Co.  wrote 
to  Messrs.  Findlays,  at  Glasgow,  giving 
them  an  account  of  the  arrival  of  The 
Onward,  and  describing  the  state  of  the 
ship,  the  letter  ending  as  follows — "  We 
think  that  she  will  be  detained  here 
about  two  months  longer  to  finish  dis- 
charging, make  the  necessary  repairs  and 
reload,  and  her  expenses  here  will  amount 
to  about  4,000Z.  By  next  opportunity 
we  shall  be  able  to  give  vou  more  par- 
ticulars." On  the  1st  or  July,  Messrs. 
Houdlette  &  Co.  wrote  to  Messrs.  PoiUon 
announcing  the  arrival  of  The  Onward^ 
describing  the  injuries  done  to  the  ship 
and  stating  what  repairs  were  necessary ; 
the  letter  ended  thus — "  We  think  will 
detain  the  ship  about  two  months  longer 
with  the  reloading  of  the  cargo,  and  will 
cost  about  4,000/.,  say  four  thousand 
pounds  sterling,  and  for  the  parpose  of 
procuring  funds  for  the  payment  of  these 
repairs  we  have  proposed  to  Captain 
Hewit  to  take  his  draft  on  Messrs.  Baring, 
Brothers  &  Co.,  of  London,  drawn  at 
nineiy  days'  sight  at  five  per  cent,  dis- 
count, with  a  bottomry  bond  on  ship, 
cargo  and  freight  as  collateral  security, 
with  the  understanding  that  the  bond 
shall  be  null  and  void,  provided  the  draft 
be  accepted,  and  should  you  approve  of 
this  proposal  you  will  please  place  in  the 
hands  of  Messrs,  Baring,  Brothers  &  Co. 
sufficient  funds  to  meet  the  drafts  upon 
presentation.  Captain  Hewitt  will  write 
by  this  opportunity  and  give  you  all  the 
particulars  of  his  case,  and  by  the  mail 
leaving  on  the  29th  instant,  we  shall  be 
able  to  inform  you  of  fiirther  progress, 
and  in  the  meantime  remain,  &c.,  Houd- 


lette &  Co."  The  letter  of  June  30, 
of  Messrs.  Houdlette  &  Co.  to  Messrs^. 
Findlay  &  Co.,  only  mentioned  the  pro- 
bable amount  of  repairs  and  expenses 
(viz.  4,000/.),  and  said  nothing  about  the 
proposal  to  give  a  bottomry  bond,  that 
part  of  the  letter  to  Messrs.  Poillon  &  Co. 
from  the  words  "four  thousand  pounds 
sterling  "  to  the  end  being  omitted  in  the 
letter  to  Messrs.  Findlay  &  Co.  The  first 
mail  for  Glasgow  left  the  Mauritius  on  the 
1st  of  July,  so  that  the  letter  of  the  30th  of 
June  to  Messrs.  Findlay,  and  (^the  1st  of 
July  to  Messrs.  Poillon,  would  leave  by  the 
same  mail,  and  the  letter  to  Messrs.  Findlay 
would  reach  Glasgow  about  the  30th  of 
July.  On  the  25th  of  August  Messrs. 
Poillon  wrote  to  Messrs.  FindSay  as  follows 
— "  Gentlemen, — ^By  theencloi^  copies  of 
letters  received  from  Captain  Hewitt  and 
Messrs.  Houdlette  &  Co.,  you  will  perceive 
that  the  ship  Ornmrd  under  charter  to 
yourself  has  been  compelled  to  put  into 
Mauritius  in  distress,  and  will  probably 
be  detained  there  for  two  months  or  more 
for  repairs.  The  information  contained 
in  the  letters  is  all  the  particulars  we  have 
of  the  disaster.  K  we  should  obtain 
anything  further  of  importance  will 
advise  by  first  opportuniiy  after  receipt." 
The  enclosures  referred  to  in  this  letter 
were  the  letters  of  the  29th  of  June  and 
1st  of  July,  from  Houdlette  &  Co.  to 
Poillon  &  Co.,  and  from  the  master  to 
Poillon  &  Co.  The  letter  of  the  25th 
of  August  from  Poillon  &  Co.  to  Messrs. 
Findlay  would  be  delivered  in  Glasgow 
on  the  8th  of  September.  By  these  in- 
closures  Messrs.  Findlay  were,  for  the 
first  time,  informed  that  it  had  been  pro* 
posed  to  the  master  to  give  a  bottomry 
bond  a£fecting  the  cargo,  the  intention 
being  mentioned  in  that  part  of  the  letter 
of  the  1st  of  July  from  Houdlette  &  Co. 
to  Poillon  &  Co.,  which  was  omitted  in 
the  letter  of  the  30th  of  June  firom  Houd« 
lette  &  Co.  to  Messrs.  Findlay.  A  letter 
from  Glasgow  could  not  have  reached  the 
Mauritius  until  about  the  3rd  of  Kovem- 
ber,  and  a  message  by  telegraph  to  Aden 
and  mail  steamer  to  the  Mauritius  would 
have  occupied  from  twelve  to  fourteen 
days.  On  the  18th  of  September  Messrs. 
Houdlette  &  Co.  wrote  to  Messrs.  Findlay 
&  Co.  as   follows— "Dear    Sir,— Since 
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writing  to  yon  on  tbe  SOtli  of  Jane,  The 
Omoard  has  come  ont  of  dock,  and  has 
now  finished  her  repairs,  bnt  the  steve- 
dores do  not  appear  to  understand  the 
work  of  stowing  timber,  and  the  labonr 
of  taking  in  the  cargo  seems  to  drag,  but 
the  oapt^  hopes  to  have  it  finished  in 
about  two  weeks,  and  we  liope  to  see 
ibe  vessel  away  soon  after.      The  On* 
ward  has  been  very  ihoronghly  repaired, 
and  we  believe  her  to  be  a  good  strong 
ship,  and  Captain  Hewitt  has  left  no- 
thing nndone  to  pnsh  the  work  forward 
AS  mst  as  possible.    With  nothing  of  im- 
portance to  add,  we  remain,  &c.,  Hond- 
lette  &  Co."    Hondlette  &  Co.  wrote  on 
the  same  day,  and  to  the  same  effect,  to 
Findlay  &  Co.,  of  Monlmein,  making  no 
mention  in  either  letter  of  any  intention 
to  hottomiy  the  cargo.     The  Onward  left 
the  Manritins  on  the  15th  of  October, 
and  on  the  19th  Hondlette  &  Co.  wrote 
to  Messrs.  Eindlays  at  Glasgow,  and  also 
to  the  house  at  Monlmein,  as  follows — 
"We  last  had  the  pleasure,  on  the  18th 
ultimo,  and  now  b^  to  inform  you  that 
The  Onward  got  away  on  the  15th  inst., 
having  taken  all  of  her  original  cargo 
outwiffd,  with  the  exception  of  seven^- 
seven  pieces,  which  were  shut  out  for 
want  of  room,  and  have  been  shipped  on 
board  The  Warren  naatvngs,  bound  for 
London.     The  disbursements  of  The  On- 
ward  amounted  to  about  ^5,000,  and  we 
have  taken  the  captain's  draft  on  Messrs. 
Baring  Brothers  &  Co.  at  5  per   cent, 
disoount^  for  the  amount  of  the  same,  and 
a  bottomry  bond   on   ship  freight    and 
cargo  as  a  collateral  security,  which  will 
be  made  null  and  void  upon  payment  of 
the  draft.     Trusting  that  this  vessel  will 
arrive  at  her  port  of  destination  in  safety, 
we  remain,  dear  Sir,  your  obedient  ser- 
vants, Hondlette  &   Co."     The  biU  of 
exchange  given  by  the  master  to  Hond- 
lette &  Co.  was  as  follows — "  First  ex- 
change for  5,130L  9^.  3d 

**Fort  LovLiBy  Mauritius, 

*•  13th  October,  1870. 
"  Ninety  days  after  sight  of  this  first 
oi  exchange  (second  and  third  after  same 
tenor  and  date  unpaid),  pay  to  the  order 
of  Messrs.  Hondlette  &  Co.  the  sum  of 
five  thousand  one  hundred  and  thirty 
pounds  nine  shillings  and  three  pence 


sterling  value  received,  and  place  the 
same  with  or  without  advice,  to  aocount 
of  ship  Onward  and  owners  for  necessary 
disbursements. 

**  London : 
"  James  H.  Hewitt, 

**  Master  of  ship  Onwa/rd, 
"To  Messrs.  Baring  Brothers  &  Co." 
The  bill  of  exchange,  which  had  been 
endorsed  to  them  as  obligees  of  the  bond, 
was  accepted  by  Messrs.  Baring  Brothers 
&  Co.     On  the  21st  of  September,  1870, 
Messrs.  Poillon  wrote  to  Messrs.  Baring 
Brothers  as  follows — "Gentlemen. — ^We 
are  in  receipt  of  a  letter  from  Captain 
Hewitt  of  the  ship  Onward,  dated  Port 
Louis,  Mauritius,  29th  of  July,  copy  of 
which  is  inclosed,  to  which  please  refer. 
We  are  not  desirous  of   advancing  the 
money  spent  at  the  Mauritius  unless  by 
doing  so  we  can  make  a  saving,  and  for 
that  reason  would  thank  you  on  receipt  of 
the  documents,  and  before  you  accept  or 
pay  the  bond,  to  get  your  average-stater 
to  make  a  rough  estimate  that  will  shew 
how  much  the  ship  will  have  to  pay,  after 
deducting  from  the  total  amount  due  under 
the  bond  (if  promptly  paid),  such  sums 
as  the  cargo  and  underwriters  on  freight 
will  have  to  pay,  and  telegraph  the  result 
by  Cable ;  and  we  would  like  the  amount 
also  due  from  the  ship  classified  so  as  to 
shew  how  much  the  underwriters  on  ves- 
sel would  have  to  pay,  and  how  much 
would  fall  on  owners.  With  these  two  items 
before  us  we  can  determine  whether  or 
not  it  is  desirable  for  us  to  advance  the 
money,  or  let  the  vessel  be  sold  to  pay 
the    bond.     If,   on  the    receipt    of   this 
information,    we   conclude    to    pay,  we 
will  immediately  deposit  the  amount  re- 
quired with  the  Messrs.  Ward,  and  have 
them  advise  you  by  Cable  so  that  you 
may  then  pay  the  bond  for  us,  otherwise 
we  shall  let  the  ship  be  sold.  The  freight 
will  amount  to,  say,  for  about  990  tons 
teak  wood  at  6Z.  5».  per  ton,  6,187Z.  10«. ; 
5    tons    guano,  price   not    named,   say, 
U.  15«.  per  ton,  23Z.  15*.;  total  6,211L  5«., 
from  which,  to  get  at  the  average,  an  esti- 
mate for  the  outward  freight  value  of  the 
coals  will  probably  have  to  be  deducted  to 
ascertain  the  amount  that  the  cargo  will 
be  liable  for  on  the  homeward  voyage. 
The  quantity  of  coals  we  do  not  knoW| 
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bnt  it  can  be  obtamed  firom  the  obarterers, 
Messrs.  Findlay  &  Go.  Your  obedient 
servants, 

"  C.  &  R.  PoiUon." 

Other  letters  passed  between  Messrs. 
Baring  Brothers  and  Messrs.  Poillon  be- 
tween the  date  of  this  letter  and  the  27th 
of  Jannary,  1871,  but  there  was  no  cor- 
respondence between  Messrs.  Baring 
Brothers  and  the  defendants.  On  the 
6th  of  Jannary,  1871,  Messrs.  Poillon 
wrote  to  the  master  of  The  Onward  as 
follows — "Dear  Sir, — ^We  have  received 
yonr  letters  fi?om  Manritins,  and  we  have 
also  received  the  papers  from  Messrs. 
Hondlette  &  Co.,  and  after  full  examina- 
tion have  conolnded  not  to  take  np  the 
bottomiT  bond  on  the  ship  Onward,  and  we 
have  so  informed  Messrs.  Baring  Brothers 
&  Co.  Will  yon  commnnicate  by  tele- 
graph  to  ns  yourself  immediately  on  the 
arrival  of  the  ship  at  port  of  discharge, 
^and  oblige  yonr  obedient  servants,  C.  &  K. 
Poillon.**  Messrs.  Poillon  by  the  same 
post  wrote  to  Messrs.  Baring  Brothers  a 
letter  to  the  same  effect  as  the  above. 
The  Onward  arrived  in  Liverpool  in  Jann- 
ary, 1871 ;  the  bill  was  not  taken  np,  and 
the  ship  was  arrested  and  afterwards  sold. 
Causes  of  wages  by  the  master  and  the 
crew  were  instituted  against  the  ship,  and 
the  proceeds  of  the  ship  and  freight  were 
not  sufficient  to  satisfy  the  bond. 

The  case  was  argued  on  Nov.  29,  30, 
by- 

Milward^  Butt  and  ClarJcson,  for  the 
plaintiffs,  in  &voar  of  the  validity  of  the 
bond. — There  was,  under  the  circum- 
stances, no  necessity  for  the  master  to 
communicate  with  the  owners  of  cargo. 
In  the  case  of  The  Bonaparte  (1),  if 
a  cargo  belongs  to  an  individual  known 
to  the  master,  communication  must  be 
made  to  him  before  giving  a  bottomry 
bond  upon  cargo,  if  the  £a.cilities  for 
communication  be  fairly  convenient,  and 
the  master  could  receive  an  answer  with- 
out unduly  detaining  the  ship.  The  master 
of  The  Onward  could  not  have  received 
an  answer  in  less  time  than  two  months, 
and  he  hoped  to  get  away  again  before 
that  time  had  expired ;  he  was  therefore 
not    obliged  to   communicate  with   the 

(1)  S  Moore  P.O.  469. 


owners  of  cargo.  But  granted  that  he 
was  compelled  to  communicate,  there 
was  in  r^dity  sufficient  communication. 
The  owners  of  cargo  were  informed  by 
letter  by  the  first  mail  after  the  arriviJ 
of  the  ship  in  Port  Louis  that  the  ship 
was  in  distress  and  wanted  repairing,  and 
from  this  information  they  might  oonolnde 
that  it  would  be  necessary  to  bottomry 
the  cargo ;  this  communication  was  as  ex- 
plicit as  that  made  in  T^  Bonaparte  (1). 
The  defendants  knew  the  fiM^te,  and  as 
they  did  nothing  for  the  protection  of 
their  interests  they  practically  admitted 
the  sufficiency  of  the  communication,  and 
consented  to  leave  the  master  to  do  &e 
best  he  could  for  the  benefit  of  all  the 
persons  concerned.  The  defendants'  own 
letter  of  the  22nd  of  July  to  their  agents 
shewed  that,  in  their  opinion,  it  might  be 
necessary  for  the  master  to  have  reconrse 
to  bottomry.  After  the  defendants  re- 
ceived, on  the  8th  of  September,  copies 
of  the  letters  of  the  master  to  his  owners 
stating  his  intenticm  to  bottomry,  there 
was  sufficient  time  for  the  defendants  to 
communicate  with  the  Mauritius  by  tele- 
graph before  the  bond  was  given.  They 
cited  the  following  cases  as  to  the  duty 
to  communicate — Glaecot  v.  Lang  (2), 
Oargo  ex  Sultan  (3),  The  Panama  (4), 
The  Hamburg  (6),  The  Lizzie  (6),  The 
Kamak  (7)  and  Benson  v.  Duncan  (8). 

The  duty  as  to  advertisements  was 
fully  complied  with.  The  bond  was  duly 
advertised,  and  sold  to  the  lowest  bidder, 
and  not  given  until  the  last  moment  when 
no  remittances  had  been  received  from  the 
owners. 

Benjamin  and  Cohen,  for  the  defendants. 
— There  was  no  attempt  to  raise  money 
on  the  security  of  the  ship  and  freight 
only ;  and  before  any  attempt  was  made 
to  raise  money  upon  the  credit  of  the 

(2)  2  FhiU.  310;  s.  c  16  Law  J.  Bep.  (x^) 
Chanc.  429. 

(3)  1  Swab.  604. 

(4)  38  Law  J.  Bep.  (w.s.)  Adm.  67 ;  B.  e.  89  Iaw 
J.  Rep.  (n.8.)  (P.O.)  Adm.  37 ;  a.  c.  Law  R^  % 
Adm.  &  Eccles.  390 ;  s.  c.  Law  Bep.  3  P.O.  199. 

(5)  8  Law  Times  N.S.  135;  9  Jur.  NA  446. 
Law  Bep.  2  Adm.  &  Ecdes.  264^59. 

(7)  37  Law  J.  Bep.  (n.8.)  Adm.  41 ;  b.  c  88 
Law  J.  Bep.  (n.8.)  Adm.  P.C.  67. 

(8)  3Ezch.Bep.644;  8.cl8Law  J.Bep.(ir.&) 
Ezch.  169. 
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shipownera,  Hondlette  &  Co.  had  stipu- 
tetod  for  a  bottomry  bond  upon  the  cargo. 
And  thongh  in  the  letter  to  the  shipowner 
by  the  Jidy  mail  Hondlette  &  Co.  wrote 
that  they  shoold  probably  have  to  resort 
to  bottomry,  nevertheless  in  their  letter- 
to  the  defendants  by  the  same  mail  nothing 
is  said  about  bottomiy.  In  effect  they  said 
in  that  letter  that  the  ship  would  be  away 
within  two  months ;  that  there  was  not 
at  that  time  anything  to  communicate 
about  the  cargo,  and  that  further  informa- 
tion would  be  sent  by  the  next  mail.  Two 
mails  left  the  Mauritius  before  Hondlette 
&  Co.  wrote  again  to  the  defendants,  and 
tiiey  then  again  said  that  there  was 
nothing  of  importance  to  communicate, 
and  said  nothing  about  bottomry.  The  first 
communication  from  Hondlette  &  Co.  to 
the  defendants  as  to  bottomry  'was  on  the 
19th  of  October.  The  first  from  the  ship- 
owners was  the  letter  which  reached  the 
defendants  on  the  8th  of  September,  and 
tiien  the  agreement  for  bottomry  had 
been  made.  In  no  previous  letter  was 
the  defendants'  advice  asked  as  to 
what  was  to  be  done,  or  any  intimation 
given  that  bottomry  would  be  required. 
In  the  absence  of  any  such  intimation 
the  defendants  were  justified  in  inferring 
that  the  shipowners,  who  were  rich  men, 
would  find  the  money  themselves.  The 
Bonaparte  (1)  does  not  apply.  In  that 
case,  ihree  months  before  ^e  bond  was 
given,  the  owners  of  cargo  were  fully 
aware  of  the  necessities  of  the  ship  and 
all  the  other  circumstances,  and  ought  to 
have  known  that  bottomry  would  be 
necessary.  In  this  case  the  defendants 
did  not  know  this,  either  directly  or  in- 
directly, until  too  late.  The  owners  of 
cargo  ought  to  have  had  the  opportunity  of 
raising  the  money,  if  they  thought  proper, 
at  a  lower  rate  than  bottomry  premium — 
The  Fanama  (4).  Tbe  master  cannot  be 
the  agent  of  the  owners  of  cargo  for  the 
purpose  of  bottomry  except  in  the  last 
necessity — The  Qratitudine  (9).  Here 
the  cargo  was  not  perishable,  ard  was 
landed  in  safety  at  Port  Louis,  and  might 
have  been  carried  to  its  destination  at  a 
low  rate  of  freight.  As  to  the  bills  of 
ecchange  the  shipowner  only  was  bene- 

(9)  3  C.  Bob.  260;  Tudor's  Leading  Cases,  pp. 
W-73. 
Kbw  Sobubb,  42. — kmasLkusY, 


fited  by  tfaem,  as,  if  he  paid  the  amount, 
the  bottomry  bond  was  not  to  be  enforced, 
but  the  defendants  ought  also  to  have 
had  the  benefit  of  that  stipulation.  The 
master  was  for  this  purpose  agent  for  the 
defendants  as  well  as  the  shipowners,  and 
should  have  taken  care  to  secure  this 
advantage  for  the  defendants  also.  Again 
the  bills  were  never  presented  or  pro- 
tested—Tfee  Staffordshire  (10).  The  do- 
fondants  ought  to  have  had  the  opportunity 
of  taking  up  the  bills,  in  which  case,  as 
holder  of  them,  they  would  have  had  a 
claim  which  would  have  taken  precedence 
of  the  master's  claim  for  wages. 
Mihoardy  in  reply. 

Our,  adv.  vnU, 

Judgment  was  given  on  January  28tb, 
as  follows — 

Sib  R.  J.  Phillimoee. — This  is  a  cause 
of  bottomry  instituted  on  behalf  of  Messrs. 
Baring  Brothers,  the  le^  holders  of  a 
bottomry  bond  on  the  ship  Onward^  her 
freight  and  cargo,  against  the  owners  of 
the  cargo,  Messrs.  Findlay  &  Co.,  of 
Glasgow.  The  Onward  is  a  large  ship  of 
933  tons,  belonging  to  the  United  States 
of  North  America,  and  whilst  on  a  voyage 
from  Moulmein  to  Queenstown  or  Fal- 
mouth for  orders,  and  from  thence  to  a 
port  of  discharge  in  the  United  Kingdom, 
or  on  the  continent  between  Bordeaux 
and  Hamburg,  both  ports  inclusive,  laden 
with^  a  cargo  of  teak  timber,  was  com- 
pelled to  put  into  Port  Louis  in  the  island 
of  Mauritius  in  order  to  repair  and  refit. 

The  plaintiffs  allege  that  the  master  of 
The  Onward  was  without  funds  or  credit 
at  Port  Louis,  and  was  compelled  to  raise 
money  for  the  purpose  of  repairs  and 
necessary  disbursements. 

The  defendants,  the  owners  of  the 
cargo,  contend  that  the  bond  is  invalid  as 
relates  to  the  cargo  on  various  grounds, 
which  may  be  classed  as  foUo^v^s :  First. 
That  the  bond  was  given  only  as  a  col- 
lateral security  for  the  payment  of  the  bills 
of  exchange,  which  bills  were  accepted 
and  paid,  or,  if  not  accepted  and  paid, 
were  not  duly  presented,  or,  if  presented 
and  dishonoured,  were  not  protested,  and 
due  notice  of  the  dishonour  of  the  said 

(10)  41  Law  J.  Eep.  (n.s.)  P.O.  26;  b.c.  Law 
Rep.  4  P.O.  194. 


L 


Digitized  by 


Google 


66 


HIGH  COURT  OF  ADMTTIALTY; 


[U.I 


bills  was  not  given  to  the  drawer  op  to  the 
defendants.  Second.  That  the  bond  was 
entered  into  with  nndne  haste,  and  before 
it  was  ascertained  that  the  money  oonld  not 
be  raised  ^pon  the  credit  of  the  owners  of 
the  ship.  Third.  That  the  bond  was  given 
on  the  cargo  without  due  oommnnication, 
th^t  is,  practically  without  communica- 
tion to  the  owners  of  the  cargo.  Fourth. 
That  if  the  communication  made  to  the 
owners  of  the  cargo  was  sufficient,  the 
bond  was  given  before  sufficient  time  had 
elapsed  to  enable  the  owners  of  the  cargo 
to  send  their  answer.  Lastly,  that  the 
facts  disclose  that  from  first  to  last  there 
was  a  fraudulent  intention  of  throwing 
upon  the  owners  of  the  cargo  the  obliga- 
tion which  ought  to  have  been  borne  by 
the  owners  of  the  ship,  and  that  for  one, 
or  several,  or  all  of  these  reasons,  the 
owners  of  the  cargo  ought  to  be  dismissed 
from  this  suit. 

And  first  as  to  the  objection  to  the 
validity  of  the  bond  on  the  ground  that 
it  was  a  collateral  security  only  to  the 
bill  of  exchange,  which  had  not  been  pre« 
sented  or  protested.  In  support  of  this 
proposition  the  case  of  The  Staffordshire 
(10),  recently  decided  by  the  Privy 
Council,  was  cited.  I  have  considered 
that  case,  and  I  am  of  opinion  that  it 
does  not  warrant  the  conclusion  sought 
to  be  derived  from  it.  The  bond  in  this 
case  was  to  be  cancelled,  as  the  evidence 
shews,  on  the  prompt  payment  of  the 
bill,  otherwise,  to  be  enforced.  There 
was  no  prompt  payment.  Messrs.  Poillon 
never  provided  Messrs.  Baring  with  the 
requisite  funds,  the  bills  came  home  and 
were  in  fact  duly  presented;  they  were 
not  protested  because  the  drawer,  the 
captsun,  had  no  money  in  the  hands  of 
Messrs.  Baring,  and  no  notice  of  dishonour 
was  necessary  therefore  to  be  given.  In 
the  case  of  Stainbcmh  v.  Shepherd  (11), 
decided  by  the  Exchequer  Chamber  in 
1853,  the  Judges,  referring  to  the  cases  in 
the  Admiralty  Court,  say,  "  We  must  not 
be  supposed  to  intimate  a  doubt  that  a 
bottomry  bond  may  not  be  given  at  the 
same  time  with  and  as  a  coUateral  secu- 
rity for  bills  of  exchange  drawn  on  the 

(11)  13  Com.  B.  Rep.  418;  ■.  e.  22  Law  J. 
Rep.  (K.8.)  Kzch.  81. 


owner."  It  was  argued  that  the  Messrs. 
Baring  took  up  these  bills,  but  the  evi- 
dence of  Mr.  Theobald  with  respect  to 
their  mode  of  transacting  business  of  this 
kind  satisfies  me  that  this  statement  was 
incorrect.  Upon  the  whole,  I  am  dear 
that  the  bottomxy  bond  is  not  invahd  upon 
the  ground  that  the  bills  of  exchange  have 
not  been  presented  or  protested. 

Accordmg  to  the  law,  the  master  is 
always  the  agent  for  the  ship,  and  in 
special  cases  of  necessity  the  agent  for 
the  cargo  also.  He  is  the  appointed  agent 
of  the  former,  the  involuntary  agent  of 
'  the  latter.  From  these  principles  of  juris- 
prudence two  important  consequences 
flow.  First,  that  when  the  oircumstanoes 
permit,  the  master  must  communicate 
with  the  owner  before  he  does  any  act 
which  seriously  affects  the  value  of  the 
ship  in  the  one  case,  or  of  the  cargo  in 
the  other.  This  is  a  doctrine  at  which 
the  English  Courts  have  slowly  but 
steadily  arrived.  That  communication 
was  necessary  in  the  circumstances  of 
this  case,  I  have  no  doubt  whatever,  not- 
withstanding the  argument  to  the  con- 
trary which  has  been  addressed  to  me. 
The  cargo  was  timber,  not  of  a  perishable 
character ;  it  belonged  to  one  firm.  The 
owner  might  well  have  thought  it  for  his 
interest  to  advance  the  requisite  funds  for 
the  repairs,  or  to  pay  the  full  freight  and 
to  embark  it  in  another  vessel ;  the  rate 
of  freight  for  such  timber  was  low  at  the 
Mauritius.  As  it  is,  he  will,  if  the  bond 
be  pronounced  for,  when  demands  having 
claims  of  priority  have  been  satisfied, 
have  to  pay  nearly,  if  not  the  whole,  sum 
of  5,130Z.,  his  liability  for  freight  being 
2,3a8Z. 

It  has  been  said  that  he  is  not  reeJly 
injured,  for  by  another  action  in  another 
Court  he  may  recover  from  the  shipowner 
what  he  now  pays  to  the  bondholder. 
This  operation,  however,  is  not  unattended 
with  expense  and  delay  where  the  ship- 
owner is  solvent  and  dwells  in  this 
country,  but  in  the  present  case,  though 
there  be  no  reason  to  doubt  his  solvency, 
he  is  domiciled  at  New  York,  and  I  can- 
not discover  that  the  doctnne  of  the 
English  decision  in  Duncan  v.  Benson  (8) 
has  ever  been  judicially  reoognised  in  that 
country. 
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A  oommnnication  was  therefore,  in  my 
opinion,  indispensable,  in  the  circnm- 
stances  of  the  case,  to  the  validity  of  a 
bottomry  bond  on  the  cargo. 

It  has  been  argned,  however,  that  a 
communication,  thoagh  not  necessary, 
was  in  &ct  made,  and  this  is  the  next 
point  to  consider. 

Connected  with  this  consideration  is 
ihe  allegation  that  Findlay  was  negli- 
gent, ihsi  he  chose  to  fold  Ms  hands  and 
do  nothing.  It  does  not  seem  to  me  that 
he  was  negligent.  The  master  (his 
agent  from  the  necessity  of  the  case) 
never  wrote  to  him  at  all.  The  agent 
of  the  ship  wrote  indeed  on  the  Ist  of 
July  to  the  owner  of  the  cargo,  suppress- 
ing to  the  latter  the  fact  that  he  urged 
a  bottomry  bond  on  the  cargo,  which  he 
revealed  to  the  owner  of  the  ship.  The 
letter  of  the  25th  of  August  from  Poillon, 
which  the  defendant  received  on  the  8th 
of  September,  contained  the  first  intima- 
tion of  the  bottomry  bond,  and  then 
Findlay  was  informed  that  the  ship  would 
probably  be  detained  only  two  months, 
dated  from  the  Ist  of  July.  As  it  hap- 
pened, by  the  use  of  telegraph  and  mail, 
a  message  might  have  arrived  before  the 
vessel  f^ed  *on  the  15th  of  October. 
But  even  this  was  matter  of  uncertainty, 
and  if  such  letter  had  arrived,  the  bond, 
thoueh  not  literally  signed,  had  been  long 
ago  determined  upon,  and  a  bargain  made 
upon  the  Mth  that  it  would  be  duly  exe- 
cuted. 

It  is  not  impertinent  to  the  question 
of  the  sufficiency  of  the  communication 
to  remember  that  in  this  peculiar  class  of 
cases,  in  which  the  interests  of  absent 

Ccipals  may  b8  so  seriously  affected,  the 
has  considered  that  the  lender,  as 
well  as  the  borrower,  has  some  duty  to 
discharge.  He  is  bound  to  make  a  rea- 
sonable enquiry  as  to  the  necessity  which 
authorises  the  master  to  ^rpothecate. 
Now  the  lenders  in  thiacase,  Houdlette  & 
Co.,  were  the  agents  of  the  ship.  "  They 
represented  me,"  the  master  said,  when 
asked  if  the  repairs  were  not  done  on 
tiieir  credit ;  and  it  appears  to  me,  from 
the  correspondence  to  which  I  have  al- 
ready adverted,  that  from  a  very  early 
period,  before  the  cargo  was  ftdly  dis- 
charged, before  the  expenses  necessitated 


by  the  repairs  were  accurately  known, 
before  an  attempt  had  been  made  to  raise 
frmds  on  the  personal  credit  of  the  owners 
of  the  ship  (whom  they  knew  to  be  afflu- 
ent merchants  at  New  York),  before  any 
attempt  had  been  made  to  raise  money 
on  the  ship  and  freight,  Houdlette  &  Co. 
suggested  to  the  master,  and  advised  him 
to  give  a  bottomry  bond  on  the  cargo,  as 
well  as  the  ship  and  freight,  as  a  colla- 
teral security  to  his  draft  on  Messrs. 
Baring  &  Co. 

And  here  I  nmst  observe,  once  for  all, 
that  the  name  of  this  great  and  much* 
esteemed  commercial  firm,  the  present 
bondholders,  was  put  before  me  as  of 
itself  an  argument  against  any  want  of 
bona  fides  in  this  transaction;  but  I  am 
of  opinion  that  I  must  consider  this  case 
as  if  Messrs.  Houdlette  &  Co.  were  still 
the  holders  of  the  bond  which  has  been 
transferred  to  Messrs.  Baring.  Whatever 
legal  infirmities  were  incident  to  the  in- 
strument while  possessed  by  the  former, 
belong  to  it  in  ^e  hands  of  the  present 
owners. 

Not  only  did  Messrs.  Houdlette  &  Co., 
as  has  been  already  observed,  omit  in 
their  letter  to  the  owners  of  the  ship 
to  mention  bottomry,  but  they  state 
that  "  by  next  opportunity  we  eAiall  be 
able  to  give  frrther  particulars;"  that 
is,  they  suggest  that  Findlay  should 
wait  before  he  answers  their  letter ;  and 
accordingly  Mr.  Findlay  says  in  his  evi- 
dence, "We  did  not  answer,  as  .we  ex- 
pected to  receive  further  information 
aa  to  the  position  of  the  ship  by  the 
following  mail.  We  received  no  further 
letters  for  the  next  two  mails."  They 
did  not  answer  the  letter  of  the  25th  of 
August,  because  they  had  no  time,  he 
says,  to  write  to  the  Mauritius,  and  writ- 
ing to  New  York  would  have  been  of  no 
avail  to  stop  the  proceedings  at  the  Mau- 
ritius. However,  he  assumed  that  Poil- 
lon would  pay  the  money  into  the  hands 
of  Messrs.  Baring,  because  he  knew  that 
Poillon  was  a  rich  man.  Indeed,  Poil- 
lon's  letter  of  the  6th  of  January,  1871, 
shews  that  it  was  not  from  want  of  means 
that  he  refused  to  pay  the  money.  As  to 
Houdlette  &  Co.,  they  allow  two  mails  to 
go  out  without  farther  communication  to 
Findlay.    On  the  18th  of  September  they 
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write  that  the  vessel ''  has  been  very  tho- 
roughly repaired,"  and  they  say  they 
have  "nothing  of  importance  to  add/' 
They  are  still  silent  as  to  the  bottomry 
bond.  On  the  19th  of  October,  after  the 
ship  had  gone  to  sea,  which  she  did  on 
the  15th  of  October,  they  make  the  first 
communication  from  the  Mauritius  to 
Findlay  that  the  car^  has  been  bottomried. 
If  a  communication  was  necessary,  and 
a  proper  communication  was  not  made, 
I  do  not  think  that  the  absence  of  it  can 
be  excused  on  the  ground  of  the  laches  of 
the  owner  of  the  cargo.  In  the  case  of 
The  Oriental  (12),  the  owner  of  the  ship 
resided  at  St.  John's,  New  Brunswick. 
The  ship  was  at  New  York,  when  the 
necessity  for  repairs  arose.  New  York 
was  distant  600  miles  from  St.  John's, 
aud  between  the  cities  there  was  a  com- 
munication by  electric  telegraph.  The 
agent  at  New  York  of  Wallace  the  owner, 
telegraphed  to  him  that  his  ship  had 
been  ashore,  was  leaky,  and  was  dis- 
charging her  cargo.  An  answer  came 
by  telegraph,  acknowledging  the  receipt 
of  the  message,  saying  he  would  be  glad 
to  hear  by  telegraph  when  necessary. 
Three  days  after,  the  agent  wrote  by  post 
a  general  description  of  the  injuries  sus- 
tained by  the  ship,  that  a  survey  was  to 
bo  holden,  and  he  would  report  what 
injury  she  had  sustained;  that  the  ex- 
penses would  be  considerable,  but,  as  the 
Ccirgo  was  valuable,  they  would  not  fall 
BO  heavily  on  the  ship.  About  a  week 
after  this  the  captain  wrote  to  Wallace 
particulars  of  the  damage,  and  about  a 
week  after  that  the  agent  wrote  again  to 
Wallace.  In  none  of  these  communica- 
tions was  it  directly  said  that  a  bottomry 
bond  would  be  necessary.  About  the 
time  of  the  last  letter,  however,  the  agent 
spoke  to  the  captain  about  it,  to  which 
the  captain  at  first  objected,  but  after- 
wards agreed,  on  the  agent  saying  that 
he  would  write  to  Wallace.  The  captain 
made  no  communication  to  the  owner  as 
to  the  proposed  bottomry  bond.  Some 
days  after,  the  agent  wrote  to  Wallace  by 
post,  to  say  that  he  had  taken  a  bot- 
tonuy  bond,  which  he  appears  to  have 
done  three  days  before  Wallace  could 

(12)  7  Mooro,  P.O.  398. 


have  received  the  letter  in  due  course  of 
post.  The  owners  of  the  ship  and  the 
cargo  opposed  the  validity  of  the  bond. 
Dr.  Lushington,  however  (13),  pro- 
nounced  for  it,  holding  that  the  evidence 
established  the  nocessity  for  it,  and  that 
the  agent  was  not  bound  to  have  tele- 
miphed  before  he  took  the  bond.  The 
Privy  Council  reversed  the  sentence,  on 
the  ground  that  there  had  not  been  com- 
munication with  Wallace,  the  owner.  Sir 
J.  Jervis  said :  "  There  was  not  only  the 
power  of  communication,  but  an  absolute 
communication  made.  ^  It  was  made,  and 
properly  made,  at  the  moment  of  the 
accident,  conmiunicated  and  received 
within  a  few  hours,  and  by  a  means  of 
communication  in  existence,  which  must 
be  taken  to  be  the  proper  mode  or  channel 
of  oommxmication ;  not  to  send  money  as 
suggested,  because  the  electric  telegn^ 
wiU  not  carry  money,  but  to  send  a  com- 
munication on  the  one  hand  and  to  receive 
an  answer  on  the  other.  Wh^,  here 
being  the  means  of  communication,  and 
the  authority  of  the  master  being  founded 
on  the  impossibility  of  a  commonication, 
their  Lordships  are  of  opinion  that  there 
was  no  authority  in  the  master  to  nose 
money  on  bottomry."  In  the  opinion, 
therefore,  of  this  appellate  Court,  whose  de- 
cisions are  binding  upon  me,  a  mere  state- 
ment of  injuries  done  to  the  ship,  and  of 
the  consequent  necessity  of  repairs  which 
would  entail  considerable  expense,  onao- 
companied  by  a  statement  that  a  bottomry 
bond  must  be  had  recourse  to,  was  not  a 
sufficient  communication  to  the  owners ; 
the  law  did  not  require  them  from  these 
premises  to  draw  the  conclusion  that  the 
ship  and  cargo  must  of  necessity  be  bot- 
tomried. It  may  not  require  that  the 
words,  "  bottomry  of  cargo,"  should  be 
used,  but  it  requires  that  the  &ct  itself 
should  be  stated,  or  at  least  that  it  should 
be  an  obvious  and  irresistible  inference 
from  the  circumstances  stated ;  the  owner, 
as  the  Privy  Council  said  in  The  Panama 
(4),  "  should  duly  receive  notioe  of  the 
intention  to  raise  money  by  bottomry." 

Now  in  the. present  case  the  cironm- 
stances  relating  to  the  state,  of  the  ship, 
recited    in    the    communication  to   the 

(13)  3  W.  Bob.  343;  &c.  7  Notes  of  Ca8e8,476, 
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owners  of  the  cargo,  wore  certainly  not 
stronger — I  should  say  they  were  less 
strong — than  those  which  existed  in  The 
Oriental  (12).  In  both  c€ises  the  owner 
was  led  to  expect  further  communication, 
and,  in  the  case  before  me,  there  is  this 
further  fact  continually  presenting  itself, 
viz.,  that  the  necessity  for  the  bottomry 
bond,  stated  by  the  lender  in  the  commu- 
nication to  the  owner  of  the  ship,  was 
snppressed  in  that  which  was  made  to  the 
owner  of  the  cargo,  to  whom  the  master 
never  wrote  at  all.  On  the  other  hand, 
the  case  of  The  Bonaparte  (1)  was  cited 
to  establish  the  proposition  that  if  the 
owners  of  cargo  had  ample  information 
of  the  disasters  which  had  befallen  the 
vessel  there  was  a  sufficient  communica* 
tion.  But  an  examination  of  the  commu- 
nications made  in  that  case  to  the  owners 
enables  me  to  reconcile  the  judgment  in 
it  with  the  preceding  case  of  The  Oriental 
(12).  In  that  case  the  owners  of  the 
cargo  were  specially  apprised  of  the  injury 
done,  not  only  to  the  ship  but  to  the 
cargo;  and  moreover  their  advice  was 
specially  requested  as  to  what  in  the  cir- 
cumstances it  would  be  best  to  do,  and  it 
was  holden  that  as  they'  chose  to  pass  by 
the  whole  matter  in  silence,  and  give  no 
instructions,  when  instructions  had  been 
particularly  and  immediately  requested, 
the  communication  was  sufiBcient.  In  the 
case  of  The  Lord  Cochrane  (14),  decided 
in  1844!,  before  the  law  as  to  the  necessity 
of  communication  had  been  distinctly  laid 
down.  Dr.  Lushington  said,  "  I  now  come 
to  another  point  in  the  caae  whicH  has 
been  much  commented  upon,  viz.,  the 
conduct  of  the  master  with  reference  to 
the  shippers  of  the  cargo.  It  has  been 
said,  that  it  was  the  du^  of  the  master, 
before  he  gave  a  bottomry  bond  upon  the 
cargo  in  this  case,  to  have  communicated 
with  the  shippers  in  the  first  instance, 
and  to  have  taken  their  directions ;  this 
observation  it  is  obvious  must  be  subject 
to  great  limitations  under  the  circum- 
stances of  the  case.  The  shippers,  it  is 
to  be  noticed,  were  resident  on  the  spot, 
and  it  is  perfectly  true  that  if  they  had 
^>eea  kept  in  ignorance  of  the  intended 
bottomry  transaction,  it  would  have  been 

(U)  2  W.  Bob.  886;  8.  c.  8  Jur.  716. 


a  strong  argument  against  the  bona  fides 
of  the  master,  that  he  had  not  put  him- 
self into  communication  with  them.  It  is 
obvious,  however,  in  the  present  instance, 
from  the  facts  spoken  to  in  the  affidavits, 
that  the^e  shippers  must  have  been  cog- 
nizant of  the  transaction  in  question,  and 
if  they  had  deemed  it  expedient  for  their 
interests  to  interfere  for  the  protection  of 
the  cargo  they  had  the  opportunity  and 
were  at  perfect  liberty  so  to  do.  It  ap- 
pears, however,  that  only  one  or  two  of 
these  individuals,  and  those  possessing 
the  slightest  degree  of  interest,  in  any 
manner  interfered  or  took  any  share  in 
the  matter.  In  my  opinion  this  indiffer- 
ence was  a  virtual  acquiescence  in  the 
master's  proceedings,  and  is  much  the 
same  thing  as  if  a  communication  had 
taken  place  between  the  master  and  them- 
selves, and  their  answer  had  been :  '  We 
vnll  have  nothing  to  do  with  the  matter, 
you  must  act  according  to  your  own 
discretion.' " 

Having  regard  to  the  principle  upon 
which  communication  is  required,  and  the 
authoriiies  upon  the  subject,  and  apply- 
ing them  to  the  particular  &cts  of  this 
case,  I  am  of  opinion  that  the  communi- 
cation was  insufficient,  and  did  not  satisfy 
the  law. 

And  here  I  might  end  my  judgment^ 
but  I  desire  to  say  a  few  words  upon  the 
remaining  question  of  law  which  arises 
in  this  case. 

The  next  consequence  from  the  doctrine 
of  agency  is  that  the  master  must  sustain 
to  the  best  of  his  power  the  interests  of 
the  absent  owner.  This  is  a  principle  of 
^neral  maritime  law,  and  not  like  the 
former  one  of  English  law  only.  JBoulay 
Paty  observes,  "  II  est  le  repr6sentant  des 
chargeurs  absens;  il  doit  faire  ce  qu'ils 
feraient  eux-m^mes  s'ils  ^taient  sur  les 
lieux"  (Coura  de  Droit  Oommercial  Ma/ru 
time,  tom.  2,  p.  404,  ed.  1884) ;  that  is, 
he  must  do  that  which  there  is  fair  rea- 
son to  suppose  the  owner  if  present  would 
do.  "  II  est  done,"  Bmerigon  says  (ibid, 
p.  403),  "  oblige  de  faire  ce  que  feraient 
les  chargeurs  s'ils  6taient  prisons  "  (Bou- 
lay  Paty).  The  master  is  to  remember 
the  foundation  of  his  authority  to  bot- 
tomry the  carffo  is  the  prospect  of  benefit, 
direct  or  indirect,  to  the  owners  of  it. 
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This  principle  limits  the  authority  of  the 
master  in  this  matter;  he  may  sell  a  part 
of  the  cargo  but  not  the  whole.  Why  ? 
Because  the  former  act  may  be,  the  latter 
cannot  be,  for  the  benefit  of  the  owners. 
The  interests  of  which  he  is  respectively 
guardian  may  be  conflicting,  and  in  this 
case  he  must  do  that  which  is  best  for  the 
whole  adventure,  he  must  endeavour  to 
accomplish  the  contract  between  the  two 
parties,  whom  for  the  occasion  he  repre- 
sents, for  the  common  benefit  of  the  ship 
and  cargo,  and,  therefore,  aa  in  the  case 
of  the  sale  of  the  cargo,  he  may  not  sell 
the  whole  cargo ;  so  neither  may  he  do 
that  which  is  in  effect  the  same — ^repair 
the  ship  at  the  sole  expense  of,  and  with- 
out reasonable  probability  of  benefit  to, 
the  cargo.  "It  is  therefore  true,"  Lord 
Stowell  says,  "  that  if  the  repairs  of  the 
ship  produce  no  benefit  or  prospect  of 
benefit  to  the  cargo  the  masiber  cannot 
bind  the  cargo  for  such  repairs" — The 
Oratitudine  (9).  The  prospect  of  benefit 
must  be  such  as  a  man  of  ordinary  pru- 
dence and  knowledge  of  the  subject  would 
in  the  circumstances  entertain.  The  mas- 
ter must  endeavour  to  hold  the  balance 
evenly  between  his  two  principals ;  he 
must  not  sacrifice  the  ship  to  the  cargo, 
nor  the  cargo  to  the  ship.  In  this  case 
the  outlay  on  the  ship  which  the  cargo 
is  to  pay  is  very  great ;  the  master  is 
asked  whether  by  the  repairs  she  was 
"  made  as  good  a  ship  aa  she  was  at  the 
outset  P  "  he  answers,  "  Better  ship  than 
she  was  the  day  I  took  her."  I  do  not 
think  upon  the  evidence  before  me  that  a 
reasonable  and  prudent  owner,  if  present, 
would  have  allowed  his  cargo  to  be  bot- 
tomried for  such  very  extensive  repairs. 
He  would  rather  have  paid  the  freight 
and  transhipped  the  goods. 

I  do  not,  however,  decide  the  case  on 
this  ground  alone  ;  but  having  regard  to 
the  circumstances  already  mentioned,  anrl 
to  the  foot  that  the  agent  of  the  ship,  being 
also  the  lender,  while  he  communicated 
to  her  owners  the  intention  to  take  a  bot- 
tomry bond  affecting  the  cargo,  omitted 
that  &ijci  in  the  contemporaneous  letter 
which  he  wrote  to  the  owner  of  the  cargo, 
in  which  letter,  telling  him  only  of  the 
disasters  to  the  ship,  he  promised  further 
information,  which  he  himself  never  sent 


till  the  vessel  had  sailed,  and  which 
through  no  channel  reached  the  owner 
of  the  cargo  till  practically  too  late,  I 
decide  that  there  was  not  in  this  case 
such  a  communication  to  the  owners  of 
the  cargo  as  the  law  in  these  circumstances 
would  require.  And  I  pronounce,  there- 
fore, against  the  validity  of  the  bond  with 
costs. 


Solicitors — Messrs.    Gregory,  Bowdifie  St  Co., 

agents  for  Messrs.  Duncan,  Hill  &  FarkinBon, 

LiTorpool,  for  the  plainti^. 
Proctors — Messrs.  Pritchard  &  Son,  agents  for 

Messrs.  Bateson,  Bobinson  &  Morris,  LiTerpool, 

for  the  defendants. 


3.  1 
1./ 


THE  CHABEIEH. 


1873. 
July 

Damage — Orose  Cause '^Personal  Ao- 
turn — Bail, 

The  power  to  stay  proceedings  in  the  pri^ 
dpal  cause  until  hail  has  been  given  by  the 
defendants  in  the  cross  caMse  may  he  exer- 
dsedf  even  though  the  ship  of  the  defendants 
m  the  cross  cause  has  been  lost,  and  the  de- 
fendants themselves  are  foreigners. 

These  were  cross  causes  of  damage. 
The  OharUehy  belonging  to  his  ffighness 
the  Khedive  of  Egypt,  had  been  arrested 
on  behalf  of  the  Netherlands  Steam  Ship 
Company,  the  owners  of  The  BcUamer^ 
who  were  foreigners.  His  Highness  ap- 
peared, in  the  first  instance,  under  protest, 
but  the  protest  was  overruled  (see  p.  17), 
and  he  then  appeared  absolutely,  and  a 
cross  cause  was  instituted  on  his  behalf 
m  personam^  against  the  owners  of  The 
Batavier,  The  Batavier  had  been  sunk  by 
the  collision,  and  had  since  broken  up 
and  become  a  total  wreck.  The  Oharhieh 
remained  under  arrest. 

Gibson,  on  behalf  of  the  owner  of  The 
Oha/rkieh,  moved  the  Court  to  order  that 
proceedings  be  stayed  in  the  principal 
cause  until  bail  had  been  given  by  the 
owners  of  The  Batamer  to  answer  judg- 
ment in  the  cross  cause  against  them. 
— Fonn^ly  the  Court  had  no  jurifldiction 
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to  make  snoli  an  order,  thongh  Dr.  Lash- 
ington  fireqnentlj  expressed  regret  that 
he  had  not  the  power — The  North  Ameri- 
eon  (1);  The  Heart  of  Oak  (2).  The 
34th  section  of  the  Admiralty  Court  Act, 
1861,  24  Vict.  c.  10  (3),  was  passed  ex- 
pressly to  remedy  this  defect  in  the  juris- 
diction of  the  Court.  The  ohjection 
cannot  prevail  that  the  defendants  in  the 
cross  cause  are  foreigners,  as  they  are 
bound  to  conform  to  the  rules  of  pro- 
cedure of  the  Court  where  they  are  seek- 
ing justice. 

dlarleton^  for  the  owners  of  The  Bata- 
vier, — ^Bail  only  represents  the  ship — The 
jyuchesse  de  Brahami  (4),  but  in  this  case 
the  ship.  The  Batamer,  has  been  lost. 
This  suit  (against  The  Batamer)  is  in 
personam^  and  the  section  of  the  Ad- 
miralty Court  Act,  1861,  does  not  apply 
to  such  a  case,  but  only  to  a  cause  in 
rem.  In  the  principal  cause  (against  The 
Oharkieh)  the  ship  itself  is  within  the 
power  of  the  Court ;  but  in  this,  the  cross 
cause,  neither  the  property,  for  it  is  lost, 
nor  the  defendants,  for  they  are  foreigners, 
are  within  the  jurisdiction. 

Qibson^  in  reply. 

SiE  R.  Phillimorb. — ^The  Court  ought 
not  to  be  astute  to  find  other  than  a 
liberal  meaning  for  the  section  of  a  reme- 
dial statute.  I  take  a  different  yiew  from 
Mr.  Clarkson  as  to  the  construction  of 
the  section  (Section  34  of  24  Vict  c.  10). 
Under  it  the  Court  has  power,  I  think, 
to  stay  the  proceedings  in  the  principal 
cause  until  such  fcime  as  security  shall 
have  been  given  in  the  cross  cause,  and  I 
think  it  is  equitable  that  such  should  be 
the  rule. 

Tlie  owners  of  The  Batavier  have  insti- 
tated  the  principal  cause  in  this  Court, 

(1)  LoBh.  79. 

(2)  29  Law  J.  Rep.  (n.s.)  Adm.  78. 

I  (3)  If  in  the  principal  cause  the  ship  of  the 
defendant  has  been  arrested,  or  security  given  by 
him  to  answer  judgment,  and  in  the  cross  cause 
the  ship  of  the  plaintiff  cannot  be  arrested,  and 
seeurity  has  not  been  given  to  answer  judgment 
therein,  the  Court  may,  if  it  think  fit,  suspend  the 
proceedings  in  the  principal  cause,  until  security 
bafl  been  c;iven  to  answer  judgment  in  the  cross 
^anae.—Admiralty  Court  Act,  1861  (24  Vict  c.  10), 
4.34. 

(4)  Swab.  264. 


and  have  obtained  security,  which,  as  de- 
fendants in  the  cross  cause,  thej  now 
refuse  to  give.  The  defendants  in  the 
cross  cause  are  foreigners,  but  this 
Court  administers  international  law,  and 
the  section  was  expressly  passed  to  re- 
medy the  former  curtailed  practice  of  the 
Court  in  this  very  respect.  I  am  of 
opinion  the  defendant  is  entitled  to  the 
security  he  asks,  and  I  think  the  security- 
should  be  given  within  a  week. 

Order  as  prayed  in  terins  of  motion; 
security  to  he  given  within  a  week. 


Solicitors — Messrs.  McLeod  &  Watney,  for  the 

owner  of  7%«  Charkkh, 

Proctors — Messrs.  Clarkson,  Son  &  GreenwelH  for 

the  owners  of  The  Batamer, 


MaSs.  }  ™^  ^^^^• 

Salvage — Derelict — Award  of  more  than 
a  Moiety, 

In  a  cause  of  salvage  of  a  derelict  ship  and 
cargo  worth  6,694Z.,  the  service  hemg  of 
extraordinary  merit^  the  Oourty  after  alloW' 
vng  the  salvors  their  expenses^  awarded  them 
also  more  than  a  moiety  of  the  residue. 

TJiis  was  a  salvage  suit  in  which  the 
facts  were  admitted.  The  circumstances 
of  the  case  are  fully  set  forth  in  the  judg- 
ment. 

Butt  and  OlarJcson  appeared  for  the 
plaintiffs,  and  Dr.  Dearie  and  W.  0.  F. 
Phillimoref  for  the  defendants. 

Sm  E.  Phillihobe. — In  this  salvage 
suit  the  fiEicts  are  undisputed,  and,  in  t£e 
judgment  of  the  Court,  an  undoubted 
service  of  extraordinary  merit  has  been 
performed.  Indeed,  there  is  only  one  cir- 
cumstance wanting  which,  as  far  as  ques- 
tions of  humanity  are  concerned,  would 
have  heightened  it,  that  is,  that  there  is  no 
claim  for  life  salvage.  But  with  that  ex- 
ception, all  the  essential  ingredients  of  a 
very  high  salvage  were  present. 

The  Scythia,  the  plaintiff^s  ship,  is  an 
iron  ship  of  836  tons  register,  and,  at  the 
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time  the  services  were  rendered,  was  of 
the  value  of  16,000^,  and  she  had  on 
board  a  cargo  of  the  value  of  112,000Z. 
Tlie  Basche  (the  vessel  salved)  is  a  brig- 
antine  of  about  250  t6ns  register.  Her 
value  has  been  agreed  at  1,880Z.,  and  the 
value  of  her  cargo  at  4,814Z.,  making  a 
total  value  of  6,694Z. 

Before  The  Scythia — this  vessel  with 
such  great  interests  on  board  her — fell  in 
with  The  Basche,  she  passed  a  large  ship 
which  had  attempted  to  render  service  to 
The  Basche,  but  could  not  board  her. 

The  captain  of  The  Scythia  on  coming 
up  with  Th^  Basche,  sent  the  mate  on 
board  her,  who,  on  finding  that  she  was 
abandoned  by  her  crew,  left  one  man  (who 
with  great  gallantry  remained  on  board), 
and  returned  to  his  vessel,  and  repre- 
sented to  the  captain  that  if  he  (the  cap- 
tain) approved,  he  would  take  charge  of 
her  if  he  could  get  volunteers  to  assist. 
The  captain,  taking  on  himself  great  re- 
sponsibility, chose  out  of  the  crew  of  The 
Scythia,  who  had  all  volunteered,  three 
men ;  and  the. mate,  taking  two  of  them 
with  him,  was  put  on  board  The  Basche, 
the  third  man  being  already  on  board 
The  Basche,  being  left  on  board  that 
vessel,  as  I  have  mentioned,  whilst  the 
mate  returned  to  consult  with  the  cap- 
tain. 

The  three  men  and  the  mate  navigated 
The  Basche  for  eighteen  days  under  cir- 
cumstances of  great  danger,  thus  saving 
her  from  a  total  loss.  That  The  Basc^ 
was  nearly  a  total  loss  is,  I  think,  proved 
by  the  fact  that  the  captain,  when  he  first 
sent  the  mate  on  board  her,  thought  it 
would  be  necessary  to  scuttle  if  he  could 
not  save  her. 

I  may  mention  that  the  place  where 
The  Basche  was  fallen  in  with  was  about 
230  miles  to  the  westward  of  the  Lizard, 
and  that  The  Scythia  was  on  her  way 
from  Melbourne  to  London. 

The  state  of  the  men  while  on  board 
The  Basche  was  miserable ;  they  had  very 
bad  food,  all  the  stores  on  board  being 
more  or  less  damaged,  and  for  the  first 
two  or  three  days  they  lived  almost  en- 
tirely on  biscuite.  They  had  between 
themselves  to  arrange  watehes  for  the 
eighteen  days  they  were  alone  on  board 
The  Basche ;  and  it  must  be  remembered 


that  The  Scythia  (having  parted  with  the 
men  sent  on  board  The  Basche)  was  left 
short-handed,  and  that  the  time  she  took 
to  complete  her  passage  to  London  was 
three  times  as  long  as  the  time  usually 
taken  by  her. 

Now  the  value  of  the  property  saved 
by  the  gallantry  of  these  salvors  bias  been 
valued,  as  before  mentioned,  at  6,6941., 
and  from  this  amount  the  sum  of 
400Z.  16s,  2d,  for  the  expenses  incurred 
by  the  owners  of  The  Scythia  will  have  to 
be  deducted. 

That  would  leave  me  to  deal  with  the 
net  sum  of  6,294Z.  Li  the  cironmBtances 
of  extra  merit  and  gallantry  under  which 
the  services  were  rendered,  I  shall  award 
88  salvage  the  sum  of  3,290Z.  Of  this  sum 
I  shall  award  to  the  mate  6001, ;  to  the 
master  300Z. ;  to  the  three  men  who  went 
on  board  The  Basche  51 OZ.  each ;  to  the 
rest  of  the  crew  and  oflBicers  of  The  SoyUm 
360Z.,  and  hOOl,  to  the  owners.  The  sum 
of  3602.  is  to  be  divided  among  the  officers 
and  crew  according  to  their  rating,  the 
shares  of  the  mariners  and  apprentices 
being  calculated  as  shares  of  able  seamen. 


Solicitors — ^Messrs.  Fritchard  &  Sons,  agents  for 
Bateson  &  Co.,  Liverpool,  for  plaintiffi ;  Messrs. 
Gregory  &  Co.,  agente  for  Duncan,  Hill  &  Par- 
kinson, Liverpool  for  defendants. 


1873. 
July  80. 
Aug.  2. 


} 


THE   Cnr  OF  BBUSSELS. 


^)  —  Taxation  of  Costs —  Outpori 
Charges — BiU  of  Costs  of  Agent  fwi  a 
Pfoctor  or  Attm^ney, 

The  'practice  in  salvage  suits  of  present- 
ing  two  hills  of  costs  (i,e.  "  plaintiff* s  hiW 
arid  ^^  outport  charges'')  is  oljecHonahle^ 
and  must  he  discontinued. 

A  person  not  a  solicitor  may  he  employed 
in  a  salvage  suit  as  agent  for  the  proctor  at 
the  outport,  and  tlie  agent's  charges  may  he 
properly  included  in  the  jproctor's  hill  of 
costs. 

This  was  a  motion  to  direct  the  regis- 
trar to  review  his  taxation  of  the  plain- 
tiffs' coste  in  a  salvage  suit,  by  disaUowing 
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ihe  oatpert  charges,  and  sach  portion  of 

the  airent'B  bill  as  related  to  the  work  Making  copy  list  of  plaintifi  with  thoir 

done  at  the  outport.  w*l^'!!i'''  ♦S^^'^'^Il*^  'A.^:       ' 

rJrj     iL ni  ^*^   2                           X  J  1-  Wnting  ppoctor  therewith  and  thereon, 

Two  bills  of  costs  were  presented  by  andpitage 

the     plaintiffs'     proctor,     one     entitled  Ferosing  letter  from  him  as  to  ad- 

"  plaintiffs'  bill,"  and  ihe  other    "  out-  dresses  of  plaintiffs  which  I  could 

port   chanres."     The  following  was   the  not  furnish,  and  writing  him  in  reply 

Si  enST"  outport  charKes"-  JrJ^^T^I  "V^J^  ^^i 

Outport  Charges.    Saltfoae.  opinion  as  to  proceedings,  and  writing 

'^             ^               ^  proctor  thereon        .... 

1S73.    March  to  June  28.  ^  Attending  at  Customs,  searchingregister 

£  »,    d.  of  City  of  Paris  and  taking  minute  . 

Attendances  on  plaintifi  before  action  Paid 

brought  .        .        .        •        •        .    0  13    4  Perusing  and  considerinff  copy  petition 

Writinff  proctor  thereon      .        .        .087  as  drown  by  counsel  and  settling 

Attending  three  plaintiffi,  taking  state-  same        ....*. 

ment  of  service?  rendered,  about  four  Copy  to  keep 

'   hours       ,        .        .        .        .        ,110  Writing  proctor,  returning  draft  settled 

Instructions  for  affidavit  to  lead  war-  thereon,  and  postage     .  . 

rant         .        .        .        •        .        .068  Perusing  affidavit  of  defendants  as  to 

I>rawin^  same 0    5    0'    value  of  ship,  and  attending  confer- 

Engrossing .        .        .        .        •        .026  ring  with  ship  builder  as  to  correct- 
Attending  deponent,  reading  over  and                          ness  thereof 

before  commissioner  to  be  sworn      .068  Paid  cab  and  ferries    .... 

Oath 0    2    6  Writing  proctor  thereon 

Letter  to  one  of  plaintiA  as  to  others  Attending    plaintiff   Eermish,    going 
joining     .        .        •        .        ..037  through  statement  of  services  with 
Attendii^  plaintiff  Brayton,  taldng  in-  him,  and  conferring  thereon      . 
structions  from  him  to  include  many  Perusing  letter  &om  proctor  as  to  de- 
others      0    6    8  fendants'  refusal  to  supply  names  of 

Preparing  particulars  of  case  and  ob-  shippers,  &c.,  and  writing  him  thereon 
serrations  for  oninion  as  to  mode  of  Writing  proctor  as  to  discrepancies  in 
proceedings  and  &ir  copy,  say,  ten  names  of  some  of  plainti£b  and  as  to 
folios 0  15  0  defendants^  answer,  and  with  ad- 
Writing  proctor  therewith  and  thereon  0  3  7  dresses  of  other  plaintiffs 
Perusinf;  letter  £com  him,  and  consider-  Perusing  letter  from  proctors,  enclosing 
ing  his  observations  to  counsel  and  copy  letter  from  derondanU^  attorneys 
counsel's  opinion  thereon  as  to  pro-  as  to  offer  of  plaintiffii,  and  writing 

t**>t>A'mmi  ,        ,        ,        •        •        .068  him  thereon 

Wntinff  long  letter  to  proctor  thereon    0    3    7  Perusing  letter  from  him  as  to  answer 
Attending  at  Customs,  searchingregister  to  petition  not  to  limit  time,  and 
of  Ciiv  qf  Brussels,  and  taking  minute  writing  him  in  reply  thereon    . 
there&om  as  to  ownership        •        .068  Perusing  letter  from  proctor  stating  de- 
Pi^    .        .        .        •        •        .        .010  fendants*  wish  to  have  witnesses  ex- 
Perosing  letter  from  proctor  with  copy,  amined  and  as  to  hearing  being  fixed 
correspondence  with  owners  of  ship,  at  same  time;  attending  plainti£&; 
and  writinff  him  in  reply  .        .        .037  ascertaining  whereabouts  of  principal 
Perusing  foruier  letter  from  him,  and  men,    and   writing    proctor    fally 

copy    correspondence  with   defend-  thereon 

ants'  attorneys,  and  writing  him  in  Attending,  obtaining   copy  report   of 

reply  fully 0    3    7  Captain  Brooks  made  before  receiver 

Instructions  for  statement  for  prepara-  of  wreck .        .        .        ... 

lion  of  petition        .        .        •        .068  Perusing  letter  from  proctor  as  to  proof 

Drawing  same,  sixty  folios  .        .        .300  of  case,  log-books,  &c.,  protests,  &c.. 

Fair  copy  for  counsel,  nine  and  a-half  and  writing  him  fiilly  thereon  . 

brief  sheets 1  10    0  Instructions  for  brief  for  examination 

Letter  to  proctor  therewith  and  thereon^  of  defendants'  witnesses  . 

and  postage 0    3    9  Two  &ir  copies,  petition  to  accompany, 

Parnsing  letter  from  him  and  writing  pleadings,  eighty-eight  folios    . 

him  in  replv 0    3    7  Writing  proctor  therewith  and  thereon 

It  appearing  thatdefendantshadapplied  Posta^ 

for  list  of  plaintiffb'  names,  &c.i  and  Perusmg  letter  from  proctor  as  to  our 

not  having  all  their  addresses,  writ-  case  and  writing  him  thereon   .        . 

ing  proctor  thereon  .        •        •        .087  Perusing  letter  from  proctor  as  to  fixing 
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case  for  hearing  on  plaintiffs'  sug- 
gestion, and  writing  him  thereon  .037 
Writing  plaintiff  Brayton  as  to  where- 
abouts of  plaintiffs,  and  thereon  .037 
Writing  proctor  with  instructions  and 
particulars  of  ten  more  plaintiffs, 
and  as  to  proving  case  thereon .        .060 

Perusing  and  considering  defendants* 

answer 0     5    0 

Perusing  and  considering  long  letter 
from  proctor  as  to  defendants'  mo- 
tion, to  put  the  case  down  for  hearing, 
and  attending,  ascertaining  when  the 
aty  of  Parui  was  advertised  to  sail 
in  June,  and  perusing  the  affidavit  in 
support  thereof,  and  writing  proctor 
fully  thereon,  and  postage         .        .068 

Perusing  his  reply  that  defendant  had 
withdrawn,  and  agreed  to  prove  by 
affidavit,  and  writing  him  in  reply 
thereon 0     3    7 

Attending  one  of  plaintiff,  arranging 
that  some  of  the  plain tifife  should  call 
to  enable  us  to  take  instructions  for 
affidavit,  and  conferring  on  the  sub- 
ject  0    6    8 

Writing  plaintiff  Bedhead,  informing 

him  thereof  and  thereon  .        .         .037 

Fair  copy  affidavit  for  settlement         .12    8 

Attending  the  twelve  deponents,  read- 
ing over  and  settling  same        .        .     0  13    4 

Perusing  letter  from  proctor  as  to  dis- 
crepancies in  names  of  some  of  plain- 
tiff, and  writing  plaintiff  Galloway 
thereon 0    3    7 

Writing  proctor  thereon  and  as  to 
hearing 0    3    7 

Oaths 0  10    0 

Writing  proctor  with  affidavit,  and  post- 
age thereon 0    4    0 

Perusing  letter  from  plaintiff  (Calloway 
as  to  his  shipment,  &c.,  and  writing 
him  in  reply,  and  a  letter  to  proctor 
thereon,  and  as  to  M'Fahn        .        .038 

Letter  to  proctor  as  to  further  affidavita 
in  support 0    3     7 

Letters  to  four  plaintiflfe  to  call  and 
make  affidavits  .        .     0  10    0 

Attending  plaintiff  Brayton,  reading 
over  affidavit  to  Bedhead .        .        .068 

Attending  plaintiff  Phelan,  reading  over 
affidavit  of  Bedhead  and  others       .068 

Subsequently  attending  deponent  Clark, 
reading  over  affidavit  of  Bedhead 
and  others,  explaining  same  to  him 
and  conferring  thereon,  engaged  hour 
and  half 0    6    8 

Letter  to  plaintiff  Brayton  for  others 
of  the  plaintiff  to  call  and  make 
affidavit 0    3    7 

Attending  plaintiff  Lewis,  reading  over 
affidavit  of  Bedhead  and  others,  and 
explaining  same  to  him,  and  con- 
ferring with  him  thereon,  engaged 
two  hours 0  13    4 


£  s.  d. 

Letter  to  proctor  with  affidarits  thereon, 

and  postage 0    4    0 

Perusing  letter  from  proctor  as  to  pro- 
duction of  witnesses  for  cross-ex- 
amination, and  writing  him  thereon  .037 

Perusing  letter  from  plaintiff  Hill  and 
writing  him  in  reply         .        .        .037 

Perusing  print  of  defendants'  proofs, 
received  to-day  about  180  folios,  and 
considering  same  as  to  production  of 
witnesses  for  examination         .        .    0  13    4 

Letter  to  proctor  thereon,  very  long     .068 

Further  considering  proofs  on  both 
sides,  and  writing  proctor  to  inform 
defendants  we  reqnired  none  of  their 
witnesses 0    3    7 

Writing  proctor  as  to  Triyty  Master^s 

logs  and  protests,  and  thereon  .        .037 

Preparing  telegram  to  him  thereon,  and 
attending  to  despatdi  same       .        .068 

Paid 0    10 

Letter  confirming  same         .        .        .037 

Perusing  letter  from  proctor  as  to  pro- 
duction of  witnesses  for  examination, 
and  informing  me  of  defendants' 
notice  of  motion  to  file  farther  affi- 
davit, writing  long  letter  to  proctor 
thereon 0    5    1 

Perusing  letter  from  proctor,  enclosing 
notices  to  produce,  inspect  and  ad- 
mit, perusing  same  and  writing  him 
fully  thereon,  and  with  instructions 
and  information  as  to  motioa  on  17th    0    6    8 

It  having  been  agreed  to  call  no  wit- 
nesses, writing  some  of  the  plain- 
tiffs who  were  working  on  shore  to 
thatefibct 0    7   6 

Perusing  farther  affidavit  of  defendants 
allowed  to  be  filed  by  order  of  the 
judge,  and  writing  proctor  thereon  as 
to  logs,  &c      .        .        .        .        .087 

Perusing  and  considering  pleadings  and 
proofs,  fifty-two  pages  of  printed 
matter,  or  350  fobos  as  instructions 
for  brief.    Eightj-one  plaintafb        .330 

Two  fair  copies  correspondence  to  ac- 
company brief.  Eight  brief  sheets 
in  all 16    0 

Letter  to  proctor  therewith  and  thereon, 
and  postage      .        .      \        .        .047 

"  Very  nnmerous  letters  and  attend- 
ances to  and  npon  tlie  eighty-one  plaintiffi 
daring  the  progress  of  snit^  and  maoj 
other  necessary  attendances." 

The  above-mentioned  items  were  dis- 
allowed by  the  Registrar. 


Drawing  brief  for  examin- 
ation of  defendants*  wit- 
nesses, forty-five  folios . 

Two  fair  copies  for  counsel 


Claimed 
£   9.   d. 


Allowed 

bjthe 

BcgMnr 

£  $.  d. 
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Two  &ir  copies  oaptain's 
depositions  to  aocom- 
pftny    .... 

Attending  twelve  of  the 
plaintiff,  taking  in- 
stractions  for  affidaTit, 
engaged  a  yery  long 
time     .... 

Drawing  same>  siitj-eight 
folios   .... 

Engrossing  affidavit. 

Attending  twelve  depo- 
nents at  various  times, 
reading  over  affidavit 
and  before  commissioner 
to  be  sworn  to  affidavit, 
engaged  four  honrs 

Instructions  for  affidavit 
of  Loop  and  Galloway . 

Brawing  same . 

Engrossing  five  folios 

Attending  deponents,  read- 
ing over  affidavit  of  J. 
BMhead  and  eleven 
others  and  explaining 
same ;  reading  over  their 
own  affidavit  and  attend- 
ing before  commissioner 
with  them  to  be  sworn 
different  times      .        . 

Two  oaths 

Instructions  for  affidavit 
of  Brayton  . 

Drawing  same . 


£   %,   d.     £   8.   d, 
0    5    0      0    5    0 

2    2    0      110 


Attending  deponent,  read 
inp;  over  and  before  Com- 
missioner to  be  sworn 

Oath 

Instructions  for  affidavit 
of  Phelan    . 

Drawing  same . 

Engrossing 

Attending,  reading  over 
affidavit  and  before  Com 
missioner  to  be  sworn 

Oath 

Instructions  for  affidavit  of 
deponents  Lewis  and 
Clarke. 

Drawing  same  . 

£ngro^ing  five  folios 

Attending  deponent  Lewis, 
reading  same  over,  and 
with  him  before  Com- 
missioner to  be  sworn . 

Oath         .... 

Subsequently  attending  de- 
ponent Clarke,  reading 
over  his  affidavit  before 
Commissioner  to  be 
Bwom  .... 

Oath        .... 

I>Tawing  brief,  256  folios. 

Two  fair  copies  for  counsel 

Agency    .... 
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Mikoard  and  Oohen,  in  objection  to  the 
taxation. — ^Mr.  Cowl,  on  whose  behalf  the 
outport  charges  are  claimed,  was  neither 
an  attorney  nor  proctor.  To  allow  him 
therefore  the  items  claimed  would  be  con* 
trary  to  the  penal  clause  of  the  Stamp 
Act  (33  &  34  Vict.  c.  97.  s.  69),  which 
forbids  any  person  from  practising  as 
proctor,  attorney  or  solicitor  unless  he 
has  obtained  the  usual  certificate.  Besides, 
it  is  clear  from  the  fietcts  that  Mr.  Cowl 
employed  the  proctor  and  not  the  proctor 
Mr.  Cowl. 

Clarksony  contrary. — ^The  registrar  al- 
lowed the  charges  as  those  of  an  agent, 
and  it  was  necessary  for  the  proctor  to 
employ  one.  The  practice  of  allowing 
such  items  is  of  long  standing.  They 
were  allowed  to  attorneys  before  they 
could  practise  in  this  Court,  and  they 
hare  been  even  allowed  to  shipbrokers 
and  merchants. 

Our,  adv.  mU, 

Judgment  was  given  on  the  2nd  of 
August  as  follows — 

Sm  Robert  Phillimobe. — ^In  this  case 
objections  have  been  taken  to  certain 
items  allowed  by  the  registrar  in  the  bill 
of  costs  brought  in  by  the  proctor  of  the 
plaintiff.  The  principle  upon  which  the 
objections  are  founded  is  that  a  person 
who  is  not  a  proctor  or  solicitor,  but  who 
is  employed  in  a  case  of  salvage  as  agent 
by  the  proctor  at  the  outport  has  been 
idlowed  remuneration  for  doing  work 
which  the  law  does  not  permit  to  be  done 
except  by  a  proctor  or  solicitor.  Two 
bills  were  dehvered  in  by  the  proctor  in 
this  case  one  headed  '*  plaintiff's  bUl,"  the 
other  "outport  charges,"  but  the  only 
person  who  is  responsible  and  who  seeks 
for  payment  is  the  proct&r. 

It  is  easy  to  see  how  the  custom 
of  presenting  two  bills  arose  under  the 
old  practice  of  the  Court.  In  my  recol- 
lection all  causes  were  conducted  by 
affidavits,  and  evidence  tm;a  voce  was 
never  taken.  It  was  then  just  as  lawful 
to  employ  an  unprofessional  agent  as  a 
solicitor.  Moreover,  fr^m  the  nature  of 
these  salvage  suits  it  was  necessary  to 
collect  evidence  from  sailors  in  different 
outports,  and  an  agent  was  almost  neces- 
sarily employed  for  that  purpose.    The 
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expenses  incident  to  his  employment  were 
allowed  on  taxation,  and  gradually  for 
the  pnrpose  of  supposed  convenience  his 
charges  formed  the  subject  of  a  separate 
bill,  though  the  {^ent  himself  had  no 
persona  standi  before  the  registrar  or  the 
CouH,  and  could  obtain  payment  firom 
the  proctor  only. 

The  practice  however  of  separate  bills 
is  upon  various  grounds  now  objection- 
able, and  must  be  discontinued  for  the 
future. 

The  substantial  question  before  me  is 
whether  the  proctor  is  to  be  allowed  to 
charge  in  the  outport  charges  fees  for 
certcun  acts  done  by  his  agent. 

The  charges  amounted  to  87Z.  8*.  9cZ. 
89?.  2tf.  4d,  were  allowed  on  taxation.  No 
charge  was  allowed  by  the  registrar  for 
acts  done  by  the  agent  before  the  proctor 
appeared  before  the  Court  as  conducting 
the  case.  But  certain  acts  since  he  so 
apj)eared  have  been  done  by  the  agent  for 
which  the  proctor  claims  to  be  paid  that 
he  may  pay  his  agent  for  them. 

These  acts,  it  is  alleged,  are  such  as  the 
general  policy  of  the  law  and  several 
statutes  enforcing  that  policy  forbid. 

I  am  of  opinion  that  there  are  in  this 
case  certain  charges  allowed,  which,  on 
the  face  of  them,  do  violate  this  policy. 
At  the  same  time  I  wish  it  to  be  under- 
stood that  I  do  not  pronounce  the  employ- 


ment of  agents  at  ontporte  in  these  cases 
unlawftil,  or  that  '.thev  may  not  act;  as 
clerks  pro  hac  vice  of  iihe  proctor,  and  be 
remunerated  on  that  ground.  An  illus- 
tration of  what  I  mean  is  afforded  by  the 
case  of  The  Karla  (1),  in  which  the 
expenses  of  an  agent  employed  to  see 
foreign  witnesses  and  interpret  what  they 
said,  was  allowed  by  the  Court.  But  the 
items  which  I  am  about  to  disallow  chal- 
lenge attention,  as  claiming  remuneration 
for  acts  done  not  as  agent,  but  substan- 
tially, so  to  speak,  as  proctor  or  sohcitor. 
The  general  charge  for  agency,  101,  10a.,  I 
think  quite  proper. 

The  order  upon  the  motion  was  as 
follows — 

"The  Judge  having  maturely  delibe- 
rated, referred  back  pliuntiffs'  bill  of  costs 
to  the  assistant  registrar,  with  directions 
to  disallow  all  charges  in  the  outport  bill 
connected  with  the  preparation  of  the 
brief  and  the  affidavits,  except  the  fees 
paid  to  the  Commissioners  on  swearing 
the  affidavits,  but  made  no  order  as  to 
the  costs  of  the  objection  to  the  bill  of 
costs." 

Proctor— H,  C.  Coote,  for  the  plaintiflfs. 
Attorneys — Gregory,  Bowcliflfes  &  Rawle,  agents 

for  Ihincan,  Hill  &  Parkinson,  Lirerpool,  for 

the  defendants. 


(1)  Br.  &  Lush.  367. 
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Appbau    See  Salvage. 

Aassav  or  Smp — Immunity  from.    See  Damage. 

BoTTuicBT — noHee  to  xntmer  of  cargo:  how  far 
master  agent  for  owner  of  cargo]^ — The  O.  put 
into  Port  Louis  in  the  Mauritius,  in  distress  and 
need  of  repairs.  On  the  30th  of  June,  H.  &  Co., 
agents  of  ship,  wrote  to  the  owners  stating  that 
thej  would  advance  the  necessary  funds  upon 
a  bottomry  bond  as  collateral  security.  H.  & 
Co.  also  on  the  Ist  of  July  wrote  to  Glasgow 
to  defendants,  owners  of  cargo,  stating  the  con- 
dition of  the  vessel,  but  omitting  the  informa- 
tion from  which  it  might  be  inferred  that  bot- 
tomry would  be  necessary.  The  first  notice  the 
defendants  received  from  H.  &  Co.  of  their 
intenUon  to  take  a  bond  was  by  letter  of  the 
25th  of  August,  which  reached  Glasgow  on  the 
Sth  of  September.  The  0.  left  the  Mauritius 
on  the  15th  of  October.  As  against  the  de- 
fendants, the  owners  of  the  cargo, — Heldt  that 
the  agents  of  the  ship  being  'also  the  lenders  of 
the  money,  had  not  given  proper  notice  of  the 
bond,  and  that  therefore  it  was  invalid.  The 
Onward,  61 

The  foundation  of  the  master^s  authority  to  bot- 
tomry the  cargo  is  the  prospect  of  benefit  direct 
or  indirect  to  the  owner  of  it.    Ibid. 

-.— .  See  Necessaries. 

Chabtbb-pabtt — delay:  risk  qf  cop^iitv]— In  an 
action  by  the  consignees  of  a  cargo  for  damage  to 
cargo  by  delay  caused  by  an  apprehension  by  the 
master  of  perils  arising  by  reason  of  war, — 
ffeid,  that  an  apprehension  of  capture,  founded 
on  circumstances  calculated  to  afiect  the  mind 
of  a  master  of  ordinary  courage,  judgment  and 
experience,  will  justify  delay.  Anderson  v.  The 
Owners  of  the  *'  San  Roman"  (P.C),  46 

CoxxuiOK — penaltv:  compulsory  jpiotage:  Ckma^ 
dian  sto^c/e^]— When  a  statute  inflicts  a  penalty 


for  not  doing  an  act,  the  penaltv  implies  that 
there  is  a  le^  compulsion  to  do  tne  act,  and  this 
principle  is  not  affected  by  the  fact  that  the 
penalty  has  aparticular  destination.  Sedpaih  v. 
AUen~-I%e  Mbemian  (P.C),  8 
The  27  &  28  Tict.  c.  13  (Canadian  Statute)  by 
section  14  provides  that  '<no  owner  or  master  of 
any  ship  shall  be  answerable  to  any  person 
whatever,  for  any  loss  or  damage  occasioned 
b^  the  fault  or  incapacity  of  any  qualified 
pilot,  acting  in  charge  of  such  ship,  within  any 
place  where  the  employment  of  such  pilot  is 
compulsory  by  law."  The  27  &  28  Vict.  c.  58 
(Canadian  Statute),  by  section  10,  provides 
uiat  "  the  master  or  person  in  charge  of  eadi 
vessel,  over  125  tons,  leaving  the  port  of  Mon- 
treal for  a  port  out  of  this  Province,  shall  take 
on  board  a  branch  pilot,  for  and  above  the 
harbour  of  Quebec,  to  conduct  such  vessel, 
under  a  penalbr  equal  in  amount  to  the  'pilotage 
of  such  vesser':— J9e^,  1st,  that  these  statutes 
are  of  binding  authority  in  every  case  to  whidi 
they  are  apphcable,  as  well  in  the  Vice- Admi- 
ralty Court  of  Canada,  as  in  the  High  Court  of 
Admiralty ;  and  on  appeal,  2ndly,  That  the  two 
statutes  are  to  be  read  and  construed  together, 
as  being  in  pari  materia,  and  that  the  owner 
of  a  ship,  navigating  Canadian  waters,  under 
the  direction  of  a  pilot,  in  compliance  with  the 
provisions  of  the  above  statutes,  is  exonerated 
nom  liability  for  damage  caused  in  consequence 
of  the  orders  of  the  pi£>t    Ibid. 

m-^^fouL  berth:  extraordinary  precautions]  — li 
one  ship  has  given  another  a  foul  bertn,  the 
owners  of  the  ship  giving  the  fonl  berth  have 
no  right  to  demand  that  extraordinary  precau- 
tion would  be  taken  on  board  the  other  ship  to 
avoid  a  collision.     The  Vivid,  57 

—  where  one  ship  is  overtaking  another:  duty : 
burden  of  proof] — ^When  a  prima  facie  case  has 
been  made  that  the  defendant's  snip  was  over- 
taking the  plaintiff's  ship,  the  burden,  as  in  the 
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case  of  a  ship  at  anchor,  is  cast  upon  the  defend- 
anta  to  shew  excuse  for  the  collision.  When 
one  ship  is  overtaking  another,  it  would  rarely 
be  the  duty  of  the  sMp  that  is  being  overtaken 
to  warn  the  other  by  whistling  or  exhibiting  an 
extra  light.  The  Chanonry ;  and  The  I^vet' 
ington,  68 
The  C.  was  steered  W.  by  N.,  and  going  faster 
than  the  L.,  which  was  steered  W.N.W.  The 
night  was  not  dark,  and  the  C.  was  going  at 
full  speed : — Bdd,  that  the  C.  was  overtaking 
the  L.,  and  that,  under  the  circumstances,  the 
L.  was  not  bound  to  whistle  or  ^ew  a  light 
over  the  stem  or  otherwise.    Ibid. 

Costs.    See  Salvage. 

County  Coxtbt  Ju&iSDicnoM — eharttr-party  : 
freight :  demurrage  :  expeneee"] — ^The  County 
Courts  hare  jurisdiction  under  the  "County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,"  tn  rem  in  suits  for  freight,  demurrage 
and  expenses  and  for  breach  of  charter-party, 
providcKi  the  amount  claimed  does  not  exceed 
300^.  Gaudet  t.  Broum — The  Cargo  ex  Argoe ; 
the  Hewsons  (P.C),  1 

DkMAQE—bg  coUieion :  immunity  fiamarreet :  ek^ 
belonging  to  the  Khedive  qf  M^ypt :  evidence] — 
The  C.  belonging  to  the  Khediye  of  fkypt  and 
usually  employed  in  carrying  mails  andpassen- 
gers,  came  to  England  wiUi  merchandise  and  for 
repairs.  Haying  completed  her  repairs,  and 
while  on  a  trial  trip  down  the  Thames  she 
came  into  collision  with  the  B.  On  arrest  of 
the  C.  by  the  owners  of  the  B., — Held,  first, 
that  his  Highness  the  Khedive  is  not  entitled 
to  the  privileges  of  a  sovereign  prince.  Se> 
condly,  that  even  the  privileges  of  a  sovereign 
prince  would  not  extend  to  immunity  from 
arrest  in  a  suit  for  damage  by  collision.  Thirdly, 
that  if  the  privileges  did  extend  to  such  an 
immunity,  they  womd  have  been  waived  in  this 
case  by  Uie  em^oyment  of  the  ship  at  the  time 
as  a  trader.     The  Charkieh,  17 

Proceedings  in  rem  may  in  some  cases  be  insti- 
tuted without  any  violation  of  international 
law,  though  the  owner  of  the  rM  be  in  the  cate- 
r  of  persons  privileged  from  personal  suit. 


nr 


Semble,  within  the  ebb  and  flow  of  the  sea  in  the 
case  of  salvage,  the  obligatio  ex  quaei  contractu 
attaches  ^'ura  gentium  upon  the  ship  to  which 
the  service  has  been  rendered,  and  in  the  case 
of  collision,  UttQ  obligatio  exquaei  delicto  attaches 
jure  gentium  upon  the  ship  which  is  the  wrong- 
doer whatever  be  her  character,  public  or  private. 
Ibid. 

In  considering  the  international  etatus  of  the 
Khedive  of  Egypt,— ^«/(f,  that  the  [Court  may 
enquire  into  the  general  history  of  the  govern- 
ment of  £gypt,  the  firmans  of  the  Porte  and 
European  treaties  concerning  the  relations 
between  Egypt  and  the  Porte,  and  that  the  Court 
may  also  obtain  direct  information  from  the 
Foreign  Office.    Ibid. 


_  etaying  proeeedingi  in  croes  caum:  pertond 
action:  oattj — The  power  to  stay  proceedings 
in  the  principal  cause  until  bail  has  been  given 
by  the  defendants  in  the  cross  cause  may  be 
exercised,  even  though  the  ship  of  the  defend- 
ants in  the  cross  cause  has  been  lost,  and  the 
defendants  themselves  are  foreigners.  The 
CharkUh,  70 

DncxTBBAia.    See  Freight. 

EviDBKCi — ^International  ttatut  of  fonign  prince. 
See  1)amage. 

Fbkioht — danaeroui  cargo:  port  of  diechargt: 
authority  of  master:  demurraae] — A  cargo  of 
petroleum  was  shipped  in  Lonoon  for  Havre,  to 
be  delivered  to  the  order  of  the  shippers,  or 
their  assigns.  The  bill  of  lading  provided, 
**  The  goods  to  be  taken  out  within  twenty-foor 
hours  after  arrival,  or  pay  101, 10«.  a  day  de- 
murrage." On  her  arrival  at  Havre  the  ship 
was  not  allowed  to  remain  in  harbour,  on  ae- 
count  of  her  dangerous  cargo,  and  the  master 
took  her  to  Honfleur  and  ^uville,  but  being 
unable  to  remain  in  those  ports  for  the  Mme 
reason,  he  returned  to  Havre,  and  was  allowed 
to  remain  in  the  outer  harbour,  where  the  goods 
might  have  been  discharged.  No  bill  of  lading 
was  presented,  nor  was  any  request  made  to 
deliver  the  goods.  After  waiting  four  dajs, 
the  master  carried  the  goods  back  to  London : 
—Beld,  first,  that  the  freight  to  Havre  had 
been  earned;  secondly,  that  the  master  had 
authority  under  the  circumstances  to  cany  the 
goods  back  to  London ;  and  that  the  shioowners 
were  entitled  to  homeward  frdght  and  to  ex- 
penses at  Havre,  but  not  to  demurrage  or  ex- 
penses incurred  in  attempting  to  enter  the  ports 
of  Honfieur  and  Trouville.  7%e  Cargo  exArgo9,i% 

IimBKATxoMAL  Law— Privilege  of  ship  fromaaoit 
See  Damage. 

VLovtQhxm—poeeeetion:  mistake  aMtotUie\~(^.^9tA» 
owner,  mortgaged  a  ship  to  B.  and  died  intestate 
and  insolvent  B.  under  the  power  of  sale  sold 
to  W.,  but  by  mistake  endorsed  upon  the  ori- 
ginal mortgage  a  discharge  which  was  recorded 
at  the  Cu^om  House.  Subseoruently,  tfas 
regbtrar  reftised  to  register  W.'s  biU  of  nle,  as 
the  property  in  the  ship  i^ppokred  by  the 
papers  to  be  in  G.'s  representatives.  The 
Oouit,  without  requiring  aoministradon  to  O., 
ordered  possession  of  the  ship  to  be  given  to  W. 
lURose,  11 

Nbcbssabibs — bottomry:  merger:  tranter  from 
county  court] — ^A  cause  of  necessaries  was  insti- 
tuted in  a  County  Court,  and  subsequently  tzans- 
ferred  to  the  ffigh  Court  of  Admiralty.  The 
petition  in  the  H^h  Court  of  Admiral^  aUsged 
that  a  bottomry  iMud  was  ^ven  as  security  fiv 
the  amount  due  for  neceasanes  i-^Held,  first,  that 
the  claim  for  necessaries  merged  in  the  bot- 
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Umay;  secondly,  that  the  suit  having  been 
transferred  as  one  for  necessaries  conld  not  be 
retained  as  a  cause  of  bottomry.    T%e  Elpis^  43 

Pbnaltt.    See  Collision. 

Pilot.    See  Salyage. 

Peactici — vessel  tiding  to  herneU:  Ughte:  right  to 
hegM — ^Defendant's  yessel,  the  6.  J.,  came  into 
collision  with  the  Y.,  which  was  riding  to  her 
nets.  Defendants  charged  plaintiffs  with  not 
exhibiting  a  prGper  light : — nddt  that  plaintiffii 
must  begm.    The  Bottle  Imp,  48 


—  See  Appeal. 
Tsge. 


Damage.    Necessaries.    Sal- 


Saltaob — apfeat  from  oommiesioners  of  eingue 
ports :  tenaer\--Ou  an  appeal  from  the  Commis- 
sioners of  Cinque  Ports,  the  Court  will  allow  a 
tender  and  compel  the  other  party  to  accept  or 
reject  it.  Proceeding  upon  an  appeal  from  the 
Commissioners  of  Cinque  Ports  differ  in  many 
respects  from  appeals  from  Magistrates  or  County 
Courts.     The  Annette,  13 

—  pilots  or  licensed  watermen  salvors'] — The 
exceptions  to  the  general  rule  that  a  pilot  cannot 
cUdm  as  a  salvor,  ought  to  be  few  and  well 
defined.  The  services  of  a  pilot  cannot  easily 
be  converted  into  those  of  a  salvor.  The  same 
rule  of  law  applies  to  a  licensed  waterman 
when  acting  as  a  plot.     The  JEolus,  14 

pleading  awards   to  other  salvors]-^!!!   a 


cause  of  salvage  the  defendants  may  state  the 
sums  of  money  which  they  have  paid  and  are 
liable  to  pay  to  other  salvors  to  complete  the 
salvage.    The  Aniilope,  42 

coneolidaHon  of  suits :  costs'] — ^The  Court  of 

Admiralty  ordered  two  suits  of  salvage  to  be 
consolidated  though  the  application  was  made  on 
behalf  of  the  plaintiffs,  and  opposed  by  the  de- 
fendants.    The  Meljfomene,  46 

ScTnble,  though  the  suits  have  been  consolidated, 
the  Court  can  deal  separately  with  tiie  costs  in 
each  cause.    Ibid. 

^^^  derelict:  award  of  more  than  a  moiety]'-' 
In  a  suit  for  salvage  of  a  derelict  ship  and  cargo 
worth  6,694/.,  the  service  being  of  extraordinaiy 
merit,  the  Court,  after  allowing  the  salvors  their 
expen^,  awa»led  them  ^so  more  than  a 
moi6ty  of  the  residue.     The  Sasche,  71 

—  taxation  of  costs :  outport  charges:  costs  of 
agent  not  a  proctor  or  attorney] — The  practice 
in  salvage  suits  of  presenting  two  bills  of  costs 
(ue.  "plaintiff^s  bill"  and  ♦* outport  chwges ") 
is  objectionable,  and  must  be  discontinued.  The 
City  of  Brussds,  72 

A  person  not  a  solicitor  may  be  employed  in  a 
salvage  suit  as  agent  for  the  proctor  at  the  out- 
port,  and  the  agent's  charges  may  be  properly 
included  in  the  proctor's  bill  of  costs.    Ibid. 

Statino  Pbocxbdimos.    See  Damage. 

Taxation  of  Cosn.    See  Salvage. 
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36  VICTORIA,  1873. 


Chap.  1. 
Cove  Chapel y  Tiverton^  Marriages  Legalization. 


ABSTRACT  OF  THE  ENACTMENT. 

1.  Marriages  solemnized  in  the  new  chapel  not  invalid,  ^c. 


An  Act  for  legalizing  certain  Marriages 
solemnized  in  Cove  Chapel  in  Pitt 
Portion  in  the  parish  of  Tiverton, 
Devon.  (13th  March  1873.) 

Whereas  in  or  about  the  year  one  thousand 
eigbt  hundred  and  fifW-six  the  ancient  con- 
secrated chapel  called  Cove  Chapel,  situate  in 
Pitt  Portion  in  the  parish  of  Tiverton  in  the 
county  of  Devon,  in  which  banns  of  matrimony 
and  marriages  might  have  been  lawfully  published 
and  solemnized  respectively,  was  wholly  taken 
down,  in  consequence  of  its  dilapidated  condition, 
and  rebuilt  on  a  difPerent  site  within  the  ancient 
chapel  yard  belonging  thereto,  but  such  new 
chapel  was  not  consecrated  or  licensed  for  the 
Bolemnixation  of  mturiages : 

And  whereas  divers  banns  of  matrimony  and 
marriages  have  been  published  and  solemnized 
respectively  in  such  new  chapel,  and  doubts  have 


been  entertained  as  to  the  validity  thereof  by 
reason  of  the  said  new  chapel  not  having  been 
consecrated  or  licensed  as  aforesaid,  and  it  is 
expedient  that  such  doubts  should  be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majestv,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
fullows : 

1.  None  of  the  banns  of  matrimony  or  mar- 
riages heretofore  published  or  solemnized  in  the 
said  new  chapel  shall  be  invalid  by  reason  of  the 
same  having  been  published  or  solemnized  in  a 
church  or  chapel  not  duly  consecrated  or  licensed 
for  marriages  ;  and  the  minister  or  ministers  who 
solemnized  the  said  marriages  respectively  shall 
not  be  liable  to  any  ecclesisistical  censure  or  to 
any  proceedings  or  penalties  whatsoever  by  reason 
thereof. 


Chap.  2. 
The  Polling  Districts  {Ireland)  Actj  1873. 


ABSTRACT  OF  THE  ENACTMENTS. 

1 .  Confirmation  of  orders, 

2.  Arrangement  of  voters  in  new  polling  districts. 

3.  Repeal  of  section  46  of  13  <!^  14  Vict,  c,  69.     Courts  of  revision  to  be  held  annually, 

4.  Amendment  of  section  19  o/ 35  4-  36  Vict,  c,  33,  as  to  polling  districts  of  out-voters  in  wards, 

5.  Short  title. 

Schedule. 
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[CHAF.  2. 


An  Act  to  make  special  provisions  in 
relation  to  the  Constitution  of  certain 
Polling  Districts  at  Parliamentary- 
Elections  in  Ireland. 

(13th  March  1873.) 

Whbrbas  the  chairman  of  quarter  sessions 
and  the  justices  of  the  peace  having  jurisdiction 
in  each  county  and  riding  of  a  county  in  IreUmd 
assembled  at  special  sessions,  appointed  and 
held  in  pursuance  of  the  provisions  of  section 
eighteen  of  the  Ballot  Act,  1872,  have  made 
orders  dividing  such  counties  and  ridings  re- 
spectively into  p(^ng  districts,  and  appomting 
in  such  districts  resnectively  places  for  taking 
the  poll  at  contestea  elections  for  members  to 
serve  in  Parliament  for  such  counties  respectively ; 
but  such  orders  will  not  be  of  any  vahdity  until 
the  same  are  conjQrmed  in  manner  by  the  said 
section  prescribed : 

And  whereas  it  is  exnedient  to  accelerate  the 
confirmation  of  such  oraers,  and  to  make  such 
other  provisions. as  are  in  this  Act  contained : 

Be  it  therefore  enacted  b^r  the  Queen's  most 
Excellent  Mi^esty,  by  and  with  the  advice  and 
consent  of  the  Liords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  The  following  provisions  with  reference  to 
the  confirmation  of  tne  said  orders  made  before 
the  passing  of  this  Act,  and  to  the  publication  of 
the  same,  shall  be  in  force  and  have  effect,  and 
the  same  shall,  in  relation  to  the  said  orders,  be 
substituted  for  the  provisions  contained  in  sub- 
sections eight,  nine,  and  ten  of  section  eighteen 
of  the  Ballot  Act,  1872: 

(1.)  It  shall  be  lawful  for  the  Lord  Lieutenant 
or  other  chief  governor  or  governors  of 
Ireland,  by  and  with  the  advice  of  Her 
Mi^esty's  Privy  Council  in  Ireland,  to 
confirm  all  or  any  of  the  said  orders,  either 
as  the  same  now  stand  or  with  such 
variation,  alteration,  or  modification  as 
may  seem  fit,  and  such  confirmation  shall 
in  the  case  of  the  said  orders  be  a  con- 
firmation within  the  meaning  and  for  the 
purposes  of  section  eighteen  of  the  Ballot 
Act,  1872,  and  every  such  order  so  con- 
firmed shall  be  valid  and  binding : 

(2.)  When  vaj  such  order  has  been  confirmed 
as  aforesaid,  the  clerk  of  the  Privy  Council 
in  Ireland  shall  transmit  a  copy  of  the 
same  to  the  clerk  of  the  peace  of  the 
county  to  which  the  same  relates,  and 
notice  of  the  making  and  confirming  of 
the  said  order  shall  be  published  once  in 
the  Dublin  Grazette,  but  it  shall  not  be 
neoessaiy  to  publish  the  said  order  in  the 
Dublin  Gazette  or  otherwise. 

2.  The  provisions  of  sub-section  eleven  of 
section  eighteen  of  the  Ballot  Act,  1872,  shall 


with  respect  to  the  formation  for  the  first  time  of 
the  sepan^  lists  of  voters  in  the  new  polling 
districts,  constituted  under  the  said  orders,  oon- 
firroed  in  manner  by  this  Act  directed,  be  in 
force  and  have  effect  subject  to  the  modifications 
following : 
(1.)  T%e  precept  of  the  clerk  of  the  peace  to 
the  clerk  of  the  union  in  pursuance  of  the 
said  provisions  shall  be  according  to  tiie 
form  m  the  schedule  to  this  Act  annexed, 
and  the  return  to  the  same  shall  be  made 
in  accordance  with  the  requirements  stated 
therein,  and  shall  be  transmitted  to  the 
clerk  of  the  peace  within  six  days  after 
the  receipt  thereof  by  the  clerk  of  the 
union: 
(2.)  The  directions  contained  in  the  schedule 
to  this  Act  annexed  in  relation  to  the 
arrangement  of  alphabetical  lists,  and  to 
the  arrangement,  entitling,  and  endorse- 
ment of  lists  of  voters,  shall  be  substi- 
tuted for  the  directions  in  sudi  behidf 
respectively  under  the  provisions  of  stid 
sub-section  eleven : 
(3.)  In  case  the  business  of  the  sessions  of  tiie 
peace  to  be  holden   in  any  county  or 
riding  of  a  county  next  after  the  con- 
firmation of  the  orders  relating  to  soch 
county  or  riding  shall  be  completed  before 
the  expiration  of  the  notice  of  the  tipie 
and  place  for  holding  the  court  of  revision 
in  pursuance  of  the  provisions  of  said  sab- 
section  eleven,  or  if  for  any  reason  sudi 
revision  shidl  not  be  proceeded  with  at 
the  time  appointed  bv  such  notice,  it  sbsU 
be  lawful  for  the  chairman  (and  he  is 
hereby  required)  to  adjourn  the  said  ses- 
sions to  some  future  day,  which  shall  be 
fixed  by  such  chairman  in  such  manner 
that  the  said  lists  shall  be  reviaed  by  him 
at  some   period   not  exceeding  fourteen 
days  from  the  printing  of  the  said  lists, 
and  the  siud  sessions  shall,  if  necessazr, 
be  «4joumed  from  time  to  time,  but  shaD 
not  be  permitted  to  terminate  until  the 
said  lists  shall  hAve  been  revised  : 
(4.)  In  the  event  of  the  sessions  of  the  peace 
for  any  county  or  riding  of  a  oounty> 
holden  next  t&er  the  confirmation  of  the 
orders  relating  thereto,  being  terminated 
before   the   said   lists    shall    have   been 
revised,  it  shall  be  lawful  fcnr  the  Lord 
Lieutenant  or   other   chief  goyemM  or 
governors  of  Ireland,  by  and  with  the 
advice  of  Her  Majesty's  Privy  Council  in 
Ireland,  to  appoint  special  sessions  to  be 
held  bv  the  cnairman  of  quarter  seasioos 
for  such  county  or  riding  at  such  place 
(within  sudi  county  or  riding)  and  at  sndi 
time  as  shall  seem  fit  for  the  purpose  d 
revising  such  lists : 
(5.)  In  case  at  any  such  court  of  revision  it 
spears  to  the  chaimian  holdiof^  the 
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that  there  is  in  the  order  relating  to  such 
county  or  riding,  confirmed  in  manner 
aforesaid^  any  error,  then  if  it  shall  be 
proved  to  the  satisfaction  of  such  chair- 
man that  any  such  error  is  merely  clerical, 
he  shall  at  once  correct  the  same,  but  if 
any  such  error  shall  not  be  proved  to  the 
satisfaction  of  such  chairman  to  be  merely 
clerical  he  shall  forthwith  report  the  same 
to  the  clerk  of  Her  Majesty's  Privy  Coun- 
cil in  Irdand;  and  it  shall  be  lawful 
for  the  Lord  Lieutenant  or  other  chief 
governor  or  ffovemors  of  Lreland,  by  and 
with  the  advice  of  Her  Msyesty's  Privy 
Council  in  Ireland,  to  make  an  order 
autiborising  such  chairman  to  correct  such 
error  in  manner  to  be  specified  in  such 
order,  and  such  chairman  shall  thereupon 
correct  such  error  in  conformity  with  such 
order ;  and  such  chairman  shall  sign  his 
name  to  each  such  correction,  upon  such 
order  so  confirmed,  and  then  and  in  every 
such  case  the  said  order  shall  be  read  and 
construed  as  if  the  same  had  originally 
contained  the  said  correction : 
(6.)  The  provisions  of  the  said  sub-section 
dwen  and  of  the  Act  therein  referred  to, 
providing  for  the  payment  of  the  expenses 
of  clerks  a£  the  peace  and  of  clerks  of 
unions,  shall  be  construed  to  include  all 
expenses  incurred  or  to  be  incurred  by 
such  clerks  respectively  in  carrying  into 
effect  the  provisions  of  the  said  section 
eighteen  of  the  Ballot  Act,  1872. 

3.  Section  forty-six  of  the  Act  passed  in  the 
session  of  Parliament  held  in  the  thirteenth  and 
fourteenth  years  of  the  reign  of  Her  present 
Migesty,  chapter  sixty-nine,  shall  be  and  the 
same  is  hereby  repealed  ;  and  in  lieu  thereof  be 
it  enacted,  that  the  chairman  of  every  county  or 
riding  shall  in  every  year,  between  the  eighth 
day  of  September  and  the  twenty-fifth  day  of 
October,  both  inclusive,  make  a  circuit  and  hold 
open  courts  for  the  revision  of  the  lists  of  voters 
in  such  county  or  riding  at  the  several  places  in 
sudi  connty  or  riding  at  which  courts  for  the 
revision  of  lists  of  voters  were  held  in  the  year 
one  thousand  ei^t  hundred  and  seventy-two,  or 
at  such  of  the  said  places  and  such  other  places, 
or  at  such  other  places  as  the  Lord  Lieutenant  or 
other  chief  governor  or  governors  of  Ireland,  by 
and  with  the  advice  of  Her  Majesty's  Privy 
Council  in  Ireland,  may  from  time  to  time,  by 
wdcr  to  be  published  in  the  Dublin  Gazette, 
name  and  appoint.  Every  such  order  may 
snecify  the  polling  district  or  districts  the  lists 
ot  and  for  wnich  shall  be  revised  at  each  of  such 
courts,  and  thereupon  such  lists  shall  be  so 
revised.  Every  court  of  revision  held  in  accord- 
ance with  the  provisions  of  this  section  shall  be 


deemed  to  be  held  under  the  said  Act  passed  in 
the  session  of  Parliament  held  in  the  thirteenth 
and  fourteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  sixty-nine. 

The  chairman  of  every  county  or  riding  shall, 
ten  days  at  the  least  before  the  holding  of  the 
first  court  of  revision,  in  each  year,  give  notice 
to  the  clerk  of  the  peace  of  the  sevend  times  and 
places  at  which  the  said  coiurts  will  be  holden 
and  of  the  several  polling  districts  the  lists  of 
and  for  which  will  be  revised  at  each  of  the  said 
courts;  and  the  said  clerk  of  the  peace  shall 
forthwith  cause  public  notice  thereof  to  be  given 
by  advertisement  in  one  or  more  of  the  news- 
papers circulating  within  the  said  county  or 
riding,  and  shall  cause  a  sufficient  number  of 
copies  of  the  said  notice  to  be  written  or  printed, 
and  published  and  posted  in  each  polling  district, 
and  shall  deliver  or  send  copies  thereof  to  the 
clerk  or  clerks  of  the  union  or  unions  in  which 
the  several  polling  districts  or  parts  thereof  are 
situate,  and  require  him  or  them  to  attend  at  the 
court  appointed  for  the  revision  of  the  list  of 
voters  relating  to  the  said  poUing  district  or  dis- 
tricts respectively. 

4.  In  forming  the  list  of  rural  or  out- voters  of 
any  ward  in  any  city,  town,  or  borough  under  the 
provisions  of  section  nineteen  of  the  Ballot  Act, 
1872,  and  the  Act  therein  referred  to,  the  derk 
of  the  peace  shall  exclude  therefrom  iiie  names  of 
all  persons  qualified  in  respect  of  property,  or  as 
occupiers  of  lands,  tenements,  or  hereditaments, 
whicn  property,  lands,  tenements,  or  heredita- 
ments the  chairman,  recorder,  or  revising  barris- 
ter presiding  tft  the  court  of  revision  of  the  list 
of  voters  for  such  city^  town,  or  borough,  held 
next  after  the  passing  of  this  Act,  shall,  having 
regard  to  the  convenient  voting  at  parliunentair 
elections  of  persons  qualified  in  respect  of  such 
property,  lands,  tenements,  or  hereditaments,  by 
order  under  his  hand  declare  to  be  part  of  such 
ward  for  the  purpose  of  taking  the  poll  at  such 
elections.  After  the  making  of  such  order  the 
names  of  all  persons  qualified  in  respect  of  such 
property,  lands,  tenements,  or  hereditaments,  or 
of  any  part  or  parts  of  the  same,  shall  be  inserted 
in  the  list  of  such  ward  in  like  manner  and  with 
the  like  efiPect  as  the  same  would,  but  for  the 
pro^dsions  of  said  section  nineteen  of  the  Ballot 
Act,  1872,  have  been  inserted  in  such  list,  and 
all  other  property,  lands,  tenements,  and  heredita- 
ments in  respect  of  which  the  names  of  persons 
are  under  the  provisions  of  said  section  nineteen 
required  to  be  inserted  in  the  list  of  rural  or  out- 
voters of  such  ward  shall,  for  the  purposes  men- 
tioned in  the  said  section,  be  deemed  to  constitute 
a  separate  ward. 

5.  This  Act  may  be  cited  for  all  purposes  as 
"  The  PoUing  Districts  (Ireland)  Act,  1873." 


-»o}9{oo.- 
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Precept  of  the  Clerk  of  the  Peace  to  the 
Clerk  of  the  Union. 

To  the  Clerk  of  the  Poor  Law  Union  of 

County  of 

Polling  district  of  [Acre  state  name  of  polling 
district],  consisting  of  [here  state  nrecisely  {as 
described  Ui  order  of  chairman  ana  justices  as 
confirmed  [or  if  altered,  as  altered  and  confirmed^} 
by  Lord  Lieutenant  and  Privy  Council)  name  of 
barony  or  baronies,  half  barony  or  half  baronies, 
townland  or  toumlands,  parish  or  parishes,  and 
places  constituting  such  polling  distnct]. 

In  pursuance  of  the  provisions  of  the  Polling 
Districts  (Ireland)  Act,  1873,  you  are  herewith 
transmitted  a  copy  of  the  order  of  the  chairman 
of  quarter  sessions  and  justices  of  the  county  of 
[or  riding  of  ],  made 

on  the  day  of  ,  and  con- 

firmed [or  altered  and  confirmed]  by  the  Lord 
Lieutenant  of  Ireland  and  Friyj  Council  on  the 
day  of  constituting  the 

several  polling  districts  situate  within  the  county 
of  ,  together  with  a  copy  in  respect  of 

each  polling  district  situate  wholly  or  in   part 
within  the  Poor  Law  Union  of  ,  of 

the  present  register  of  voters  for  the    barony 
of  and  half  barony  of 

[or  baronies  of  and  half  baronies  of 

],  being  every  barony  and  half  barony 
from  or  out  of  which  such  polling  district  has 
been  constituted,  and  you  are  herebj  reauired, 
immediately  on  the  receipt  hereof,  with  tne  as- 
sistance of  the  respective  collector  or  collectors  of 
!»oor  rates  for  the  poor-law  union  of 
which  assistance  the  said  collector  or  collectors 
are  hereby  required  to  give),  to  write  in  the 
margin  of  each  of  the  said  lists  of  registered 
voters,  opposite  to  the  name  of  each  person 
whose  name  shall  be  on  such  Ibt  in  respect  of 
property  situate  wholly  or  in  part  within  such 


poor-law  union  and  within  the  said  polling  dis- 
trict, the  name  of  the  polling  place  of  sach 
polling  district ;  and  for  the  better  enabling  yoa 
to  asc^ain  the  half  barony,  parish  or  other  sub- 
division in  which  such  property  respectively  may 
be  situate,  you  are  at  liberty  to  refer  to  and 
make  use  of  any  tables  or  lists  of  valuations, 
and  revisions  thereof,  of  which  any  copies  or 
copy  may  have  been  lodged  with  you  or  trans* 
mitted  to  the  board  of  guardians  of  your  union 
by  the  commissioners  of  valuation  in  Ireland. 
You  shall  sign  such  lists  with  such  and  no  other 
marginal  observations,  and  verily  the  same  as 
true  and  correct,  according  to  the  best  of  yonr 
knowledge  and  belief,  by  an  oath  or  declar^on 
to  be  made  by  you  before  a  justice  of  the  peace 
in  and  for  the  said  county,  which  oath  or  declara- 
tion any  such  justice  is  hereby  authorised  and 
required  to  administer  or  take;  and  you  shall 
return  the  said  lists  so  verified  to  me  witliin  the 
space  of  six  days  next  after  the  receipt  thereof 
by  you. 

Directions  for  Alphabetical  Lists  to  be 
made  by  Clerks  of  the  Peace. 

The  clerk  of  the  peace  shall,  from  the  copies  of 
.the  register  transmitted  to  him  by  the  clerks  of 
the  respective  unions,  select  the  names  of  the 
persons  entitled  to  vote  in  respect  of  property  in 
each  polling  district,  and  make  out  and  arrange 
the  hsts  in  alphabetical  order,  omitting  in  the 
margin  opposite  each  name  the  name  of  the  poll- 
ing place  written  therein,  and  may  entitle  the 
same  as  follows : 

The  List  of  Persons  on  the  Register  of  Votew 
as  entitled  to  vote  at  any  election  of  a  Monber 
or  Members  of  Parliament  for  the  county  of 
,  in  respect  of  property  situate 
wholly  or  in  part  within  the  Folfing  District 
of 


Margin  for 
entering  clerk 
of  peace's  ob- 
jection as  to 
other  than 
rated  .  occu- 
piers. 


Margin  or 
column  for  en- 
tering theclerk 
of  the  union's 
objections  as 
to  rated  occu- 
piers. 


Number 
prefixed  to 
each  name 
on  the  re- 
gister. 


Christian 
name  and 
surname  of 
each  person 
on  tne  re- 
gister. 


Place 


Abode. 


Nature 

of 
qualifi- 
cation. 


Amount 
of 

qualifi- 
cation or 

rating. 


Townland  or  other  denomina- 
tion, street  lane,  or  other  like 
place  in  this  polUng  district,  and 
number  of  house  (u  any),  woece 
the  property  is  ntuate,  or  the 
name  of  tbfe  i»oper^,  and  the 
name  of  the  tenant  (if  any),  or  if 
the  quaJifloation  oonsisti  of  a 
rentcbarge,  the  name  of  v» 
owners  .of  the  property  out  of 
which  such  rentcharge  issues,  or 
one  of  them,  and  the  situation  of 
the  property. 
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Directions  as  to  arrangement,  entitling,  and 
endonement  of  Lists  of  Voters  of  each  Polling 
Dvstrict  hj  Clerks  of  the  Peace. 

The  arrangement  and  entitling  of  lists  of 
foten  shall  be  according  to  the  form  following : 

County  of  • 

Polling  district  of 

Copy  of  the  register  (so  far  as  relates  to  the 
filing  district  of  ,  consisting  of 

kere  state  precisely  (as  described  in  order  of 


DOI 


chairman  and  justices  as  confirmed  [or  if  altered, 
as  altered  and  confirmedl  by  Lord  Lieutenant  and 
Privy  Council)  name  of  barony  or  baronies,  half 
barony  or  half  baronies,  toumland  or  toumlands, 
parish  or  parishes,  and  places  constituting  such 
polling  district']  of  persons  entitled  to  vote  at  any 
election  of  a  member  or  members  of  Parliament 
for  the  county  of  until  the  first  day 

of  January  one  thousand  eight  hundred  and 
seventy-four. 


Hargin  for 
entering  derk 
of  Deaoe'i  ob- 
jecaon  u  to 
other  than 
rated  oocn- 
liien. 


Margin  or 
column  for  en- 
t«ringthe  clerk 
of  the  union's 
objections  as  to 
rated  occu- 
piers. 


Number 
prefixed  to 
each  name 
on  the  re- 
gister. 


Christian 
name  and 
surname  of 
each  person 
on  the  re- 
Ffistcr. 


Amount 

Nature 

Place 

of 

of 

of 

qualifi- 

Abode. 

cation. 

cation  or 
rating. 

Townland  or  other  denomina- 
tion, street,  lane^  or  other  like 
place  in  this  pollmg  district,  and 
number  of  house  (u  any),  where 
the  property  is  situate,  or  name 
of  the  property,  and  the  name  of 
the  tenant  (if  any),  or  if  the 
qualification  oonsists  of  a  rent- 
charge,  the  name  of  the  owners 
of  the  property  out  of  which  such 
rentchar^  issues,  or  one  of  them, 
and  the  situation  of  the  property. 


The  endorsement  shall  be  as  follows : 


County  of 
Polling  District  of 
Polling  place 


Chap.  3. 
Consolidated  Fund  (£9,317,346  19*.  9d.) 


abstract  of  THB  BNACTMBNT8. 


1.  Issue  of  453,3461.  \9s.  9d,  out  of  the  Consolidated  Fund  for  the  service  of  the  years  ending 

3\$t  March  1872  and  1873. 

2.  Issue  of  8,864,000/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending 

3lsi  March  1874. 
3.  Power  to  the  Treasury  to  borrow. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  the  thirty-first  day 
of  March  one  thousand  eight  hundred 
and  seventy-two,  one  thousand  eight 
hundred  and  seventy-three,  and  one 
thousand  eight  hundred  and  sevent}'- 
four.  (29th  March  1873.) 


Most  Gracious  Sovereign, 
Wb,  Your  Migesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliunent 
assembled,  towards  making  good  the  sunply 
which  we  have  cheerMly  granted  to  Your  Ma- 
jesty in  this  session  of  Parluunent,  have  resolved 
to  grant  unto  Your  Majesty  the  sums  herein, 
after  mentioned ;  and  do  therefore  most  humbly 
beaeech  Your  Majesty  that  it  maybe  enacted. 
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and  be  it  enacted  by  the  Queen's  most  Excellent 
Mf^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same,  as  follows  : 

1.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  years  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
acnd  seventy-two  and  one  thousand  eight  hundred 
and  seventy-three,  the  sum  of  four  hundred  and 
fifty-three  thousand  three  hundred  and  forty-six 
pounds  nineteen  shillings  and  ninepence. 

2.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Ms^esty 


for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-four,  the  sum  of  eight  million  ^ht 
hundred  and  sixty-four  thousand  pounds. 

3/  The  Commissioners  of  the  Treasury  maj 
borrow  from  time  to  time  on  the  credit  of  the 
said  siuns,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  nine  million  three  bunded  and 
seventeen  thousand  three  hundred  and  foHy-six 
pounds  nineteen  shilhngs  and  ninepence,  and 
shall  repay  the  moneys  so  borrowed  with  interest 
not  exceeding  five  pounds  per  centum  per  annum 
out  of  the  growing  produce  of  the  Consolidated 
Fund  at  any  period  not  later  than  the  next  suc- 
ceeding quarter  to  that  in  which  the  said  sums 
were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Mi^esty  s  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 


Chap.  4. 
The  Somerset  House  (King's  College  Lease)  Act,  1873. 


ABSTRACT   OF  THB   BNACTMBNTS. 

1.  Agreement  set  forth  in  Schedule  (A,)  confirmed, 

2.  Powers  of  leasing  after  determination  of  agreement. 

3.  Short  title. 

Schedules, 


An  Act  to  confirm  an  Agreement  for  a 
Lease  by  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings 
to  the  Governors  and  Proprietors  of 
King's  College,  London,  of  a  piece  of 
land  on  the  Victoria  Embankment 
annexed  to  Somerset  House,  and  to 
give  the  said  Commissioners  further 

{)owers  of  leasing  the  said  piece  of 
and.  (29th  March  1873.) 

Whbrbas  under  section  seventy-three  of  the 
Thunes  Embankment  Act,  1862,  the  piece  of 
land  described  in  the  agreement  set  forth  in 
Schedule  (A.)  to  this  Act  is  annexed  to  and 
forms  part  of  Somerset  House,  and  by  virtue  of 
the  said  section  and  of  the  provisions  of  the  Acts 
of  Parliament  specified  in  Schedule  (B.)  to  this 
Act  is  under  the  management  of  the  Commis- 
sioners of  Her  Majesty's  Works  and  Public 
Buildings  : 


And  whereas  the  said  piece  of  land  immediately 
adyoins  the  buildings  of  the  Governors  and  Pro- 

Snetors  of  King's  College,  London,  and  they  are 
esirous  of  obtuning  a  lease  of  and  occupying  it 
for  the  purposes  of  their  cluurter,  subject  to  the 
conditions  specified  in  the  said  agreement,  but 
doubts  have  arisen  whether  the  Commissioners 
of  Her  Majesty's  Works  and  Public  Buildings 
have  power  to  grant  such  lease  : 

And  whereas  it  is  expedient  that  the  said 
agreement  should  be  confirmed,  and  that  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings  should  have  such  further  powers 
of  leasing  the  said  piece  of  land  as  are  herein-after 
mentioned : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temp<»al, 
and  Commons,  in  this  present  ParUament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  The  said  agreement  dated  the  fifth  day  of 
December    one   thousand    eight   hundred  and 
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serentf-two,  and  set  forth  in  Schedule  (A.)  to 
this  Act,  id  by  this  Act  confinned,  and  shall  be 
of  the  same  force  and  have  the  same  effect  as  if 
it  were  by  this  Act  enacted,  and  the  parties  to 
the  said  agreement  are  hereby  empowered  to 
cany  the  same  into  effect. 

2,  After  the  determination  of  the  lease  by  the 
said  agreement  agreed  to  be  granted,  the  Com- 


missioners of  Her  Majesty's  Works  and  PubUc 
Buildings  shall  have  the  same  powers  of  leasing 
the  piece  of  land  described  in  the  said  agreement 
as,  under  the  Acts  specified  in  Schedule  (B.)  to 
this  Act,  they  have  of  leasing  any  other  of  the 
lands  under  their  management. 

3.  This  Act  may  be  cited  as  "  The  Somerset 
House  (Kmg's  Ck>nege  Lease)  Act,  1873." 


The  Schedules  to  which  the  foregoing  Act  refers. 


Schedule  (A.) 


An  Agreement  made  and  entered  into  this  fifth 
day  of  December  one  thousand  eight  hun- 
dred and  seventy-two,  between  the  Commis- 
sioners of  Her  Mf^esty's  Works  and  Public 
Buildings  of  the  one  part,  and  the  Governors 
and  Proprietors  of  King's  College,  London, 
oftheotner  part. 

It  is  hereby  mutually  agreed  that  if  an  Act  of 
Pkiliament  enabling  them  to^do  so  shall  be  passed 
before  the  end  of  the  year  one  thousand  eight 
hundred  and  seventy-three,  but  not  otherwise, 
the  said  Commissioners  shall  and  will,  at  the 
request  and  costs  of  the  said  Governors  and 
Proprietors  of  King's  College,  gprant  unto  them 
the  said  Governors  and  I^prietors  and  their 
suooessors  a  lease  of  all  that  nearly  triangular 
piece  of  ground,  parcel  of  the  Victoria  Embank- 
ment, situate  on  uie  north-west  side  of  the  road- 
way leading  from  the  Embankment  roadway  to 
Surrey  Street,  bounded  towards  the  west  and 
north  by  th»  terrace  and  buildings  of  King's 
College  aforesaid,  towards  the  east  by  a  line 
continued  from  the  east  side  of  the  buildings  of 
the  said  College,  and  towards  the  south-east  in  a 
carved  line  by  the  said  roadway  leading  to  Surrey 
Street,  for  a  term  of  ninety-nine  years,  from  the 
twenty-ninth  day  of  September  one  thousand 
eight   hundred    and   seventy-two,  determinable 
nevettheless  as  herein-after  mentioned,  at  a  yearlv 
rent  of  one  pound,  payable  on  the  twenty-ninth 
day  of  September  in  every  year.    And  it  is  agreed 
that  in  such  lease  shall  be  contained  a  covenant 
on  the  part  of  the  lessees  not  to  erect  or  place,  or 
permit  to  be  erected  or  placed,  upon  the  said 
piece  of  ground  any  building,  erection,  or  thing 
whatsoever,  except  in  accordance  with  plans  ana 
designs  previousljr  submitted  to  and  approved  in 
writm^  by  the  said  Commissioners,  ana  to  keep 
all  buildings  which  may  be  erected  with  such 
consent  as  aforesaid  upon  the  said  piece  of  ground 
in  good  and  substantial  repair  and  condition,  and 
to  deliver  up  the  same  in  such  good  repair  and 
condition   at    the   expiration    or   sooner   deter- 
mination of  the  said  term,  and  to  hold  and  use 
the    said    piece    of  ground,  and  all  buildings 


thereon,  as  part  of  the  said  College  as  now  esta- 
blished, and  for  the  purposes  thereof,  and  for  no 
other  purposes  whatsoever ;  and  a  proviso  or 
condition  that  if  the  said  rent  or  anv  part  thereof 
shall  at  any  time  remain  unpaid  for  a  space  of 
three  calendar  months  (whether  demanded  or 
not),  or  if  the  said  lessees  shall  make  default  in 
observing  or  performing  any  of  the  covenants  on 
their  part  in  such  lease  contained,  or  if  at  any 
time  their  royal  charter  of  incorporation  shall  be 
forfeited  or  annulled,  or  they  shall  do,  or  suffer, 
or  omit  to  do  any  act  or  thing  wherebv  the  royal 
grant  under  which  they  hold  uie  site  or  their  said 
College  shall  become  void  or  voidable,  then  and 
in  any  of  the  said  cases  such  lease  shall  become 
void  and  of  no  effect,  and  the  term  therebv 
created  shall  cease  and  determine ;  and  in  such 
lease  shall  also  be  contained  such  other  proper 
and  reasonable  covenants  and  provisions  as  the 
said  Commissioners  shall  reouire :  Provided 
always,  that  if  for  the  space  of  three  months  after 
the  passing  of  the  said  Act  no  buildings  as  afore- 
said shall  have  been  commenced,  then,  until  such 
buildings  shall  be  commenced,  the  said  ground 
shall  be  ornamentally  planted  or  covered  with 
turf  and  inclosed  within  a  proper  and  suitable 
iron  railing. 

In  witness  whereof  the  said  Commissioners, 
and  the  said  Governors  and  Proprietors  of  Kind's 
College,  have  hereunto  caused  their  respective 
common  seals  to  be  affixed  the  day  and  year  first 
above  written. 

/  Sealof  the\ 
j  Commiflsioners , 
ofHerMnJestj'a, 
WorkB. 


Sealed  with  the  Corporation 
Seal  of  the  Governors  and 
Proprietors  of  King's  Col- 
lege, London,  the  fifth  of 
December  one  thousand 
eight  hundred  and  seventy- 
two,  in  the  presence  of 

J.  W.  Cunningham, 

Secretary. 
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[CIUP,  4. 


Schedule  (B.) 


15  Geo.  3.  c.  33. 
10  Geo.  4.  c.  50. 
2&3Will.  4.C.I. 


14  &  15  Vict.  c.  42. 
15&16  Vict.  c.  28. 


Chap.  5. 
The  Epping  Forest  Act,  1873. 


ABSTRACT   OF  THE    ENACTMENTS. 

1 .  Time  for  making  final  report  and  for  exercise  of  Commissioners  powers  extended. 

2.  Final  report  to  be  laid  before  Parliament, 

3.  Short  title. 


An  Act  to  extend  the  time  for  the 
Epping  Forest  Commissioners  to  make 
their  final  Report. 

(29th  March  1873.) 

Whereas  by  the  Epping  Forest  Act,  1871,  it 
is  enacted  that  the  Commissioners  thereby  ap- 
pointed shall  within  two  years  from  their  appoint- 
ment make  a  final  report  to  Her  Majes^  on  the 
matter  referred  to  them,  and  that  such  report 
shall  be  l^d  before  both  Houses  of  Parliament 
within  fourteen  days  after  the  making  thereof,  if 
Parliament  be  then  sitting,  and  if  not,  then 
within  fourteen  days  after  the  next  meeting  of 
Parliament : 

And  whereas  additional  powers  were  conferred 
upon  the  said  Commissioners  hj  the  Epping 
Forest  Amendment  Act,  18/2,  which  was  incor- 
porated with  the  said  Act  of  1871 : 

And  whereas  it  is  expedient  to  amend  the 
powers  of  the  said  Acts,  and  to  extend  the  time 
for  making  the  said  final  report,  and  the  time 
when  such  report  shall  be  presented  to  both 
Houses  of  Parliament : 

May  it  therefore  please  Your  Majesl^  that  it 
may  be    enacted;   and   be    it  enacted  by  the 


Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Pariis- 
ment  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  In  case  the  said  Commissioners  shall  be 
unable  to  make  their  final  report  to  Her  Majesty 
within  the  period  limited  by  the  Epping  Forest 
Act,  1871,  it  shall  be  lawful  for  the  Commis- 
sioners to  make  the  said  report  at  any  time 
within  two  years  Arom  the  passing  of  this  Act, 
and  all  the  powers  conferred  on  the  said  Com- 
missioners and  on  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings  respec- 
tively by  the  said  recited  Acts  shall  be  and  the 
same  are  hereby  extended  until  tiie  Commis- 
sioners shall  make  the  said  final  report  to  Her 
Miyesty. 

2.  The  said  final  report  shall  be  laid  before 
both  Houses  of  Parliament  within  fourteen  days 
after  the  making  thereof,  if  Parliament  be  then 
sitting,  and  if  not,  then  within  fourteen  days  after 
the  next  meeting  of  Parliament. 

3.  This  Act  may  be  cited  for  all  purposes  as 
The  Epping  Forest  Act,  1873. 


Chap.  6. 
The  Turks  and  Caicos  Islands  Act,  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Potcer  to  Her  Majesty  by  Order  in  Council  to  annex  Turks  and  Caicos  Islands  to  Jamaica, 

2.  Bepeal  of  recited  Orders  in  Council  and  Letters  Patent, 

3.  Short  title. 
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An  Act  to  enable  Her  Majesty  by  Order 
in  Council  to  annex  the  Turks  and 
Caicos  Islands  to  the  Colony  of 
Jamaica,  (4th  April  1873.) 

Whbbias  by  a  certain  Order  in  Council  of 
the  derenth  day  of  August  one  thousand  eight 
hundred  and  forty-eight,  the  Islands  of  Grand 
and  Salt  Cay,  together  witi^  the  small  islands 
inunediately  adjacent  thereto,  and  which,  together 
with  the  said  Islands  of  Grand  and  Salt  Cay,  are 
commonly  known  and  designated  as  the  "  Turks 
Islands,"  and  the  islands  and  cays  commonlv 
known  and  designated  as  the  "  Caicos  Islands, 
together  with  all  hanks  and  cays  situate,  lying, 
and  being  to  the  eastward  of  the  said  lurks 
Islands  and  Caicos  Islands,  were  made  subject  to 
the  supervision  of  the  Captain-General  and 
GoTemor-in-Chief  for  the  time  being,  or  officer 
adminiBtering  the  government  of  the  Island  of 
Jamaica: 

And  whereas  by  the  said  Order  in  Council  and 
by  another  Order  in  Coundl  bearing  the  saise 
date,  and  by  Letters  Patent  bearing  date  the 
twenty-fifth  day  of  October  one  thousand  eight 
hundred  and  forty-eight,  provision  was  made  for 
the  government  of  the  said  Turks  and  Caicos 
Islands  and  for  the  supervision  pf  the  said 
government : 


And  whereas  it  is  desirable  that  the  said  Turks 
and  Caicos  Islands  should  cease  to  have  a  separate 
government,  and  that  they  should  be  annexed  to 
and  form  part  of  the  said  Colony  of  Jamaica : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mijesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  foUows : 

1.  It  shall  be  lawful  for  Her  Maiesty,  by  Order 
in  Council,  on  addresses  from  the  Leffislative 
Bodies  of  Jamaica  and  of  the  Turks  and  Caicos 
Islands,  to  declare  that  the  said  Turks  and  Caicos 
Islands  shall,  from  a  date  to  be  therein  mentioned, 
be  annexed  to  and  form  part  of  the  Colony  of 
Jamaica,  on  such  terms  and  conditions  as  Her 
Majesty  shall  think  fit  to  appoint. 

2.  From  and  after  such  annexation  the  said 
recited  Orders  in  Council  and  Letters  Patent 
respectively  shall  cease  to  have  any  force  or  efiEect, 
and  the  said  Turks  and  Caicos  Islands  shall, 
subject  to  such  terms  and  conditions  as  Her 
Majestv  shall  think  fit  to  appoint,  be  taken  and 
deemed  to  be  part  of  the  said  Colony  of  Jamaica 
for  all  purposes  whatsoever. 

3.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Turks  and  Caicos  Islands  Act,  1873." 


Chap.  7- 
Endowed  Schools  (Time  of  Address)  Act,  1873- 


ABSTRACT  OP  THB   BNACTMBNTS. 

1.  Substitution  of  four  months  for  forty  days  in  32  Sf  33  Vict.  c.  56.  *.  41. 

2.  Short  title. 

Schedule. 


An  Act  to  enlarge  the  time  within  which 
an  Address  by  either  House  of  Par- 
liament against  certain  Schemes  made 
under  the  Endowed  Schools  Act^  1869, 
may  be  presented  to  Her  Majesty. 

(4.th  April  1873.) 

Whbrbas  by  section  fortj-one  of  the  Endowed 
Schools  Act,  1869,  it  is  provided  that  after  a 
scheme  laid  before  both  Houses  of  Parliament,  in 
pnrroance  of  that  Act,  "  has  lain  for  forty  days 
*'  before  Parliament,  then,  unless  within  such 
"  forty  days  an  Address  has  been  presented  by 
"  one  or  other  of  the  said  Houses  praying  Her 


"  Majesty  to  withhold  her  consent  from  such 
"  scheme  or  any  part  thereof,  it  shall  be  lawful 
"  for  Her  Majesty  by  Order  in  Council  to  declare 
"  her  approbation  of  such  scheme  or  any  part 
"  thereof  to  which  such  Address  did  not  relate :" 

And  whereas  the  schemes  mentioned  in  the 
schedule  to  this  Act  have  been  laid  before  both 
Houses  of  Parliament  in  pursuance  of  the  said 
Acty  and  it  is  expedient  to  extend  in  the  case  of 
those  schemes  the  sud  period  of  forty  days  to 
four  months  after  the  said  schemes  were  so  laid 
before  the  said  Houses : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
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Commons^  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Section  forty-one  of  the  Endowed  Schools 
Act,  1869,  shall  be  construed,  so  far  as  it  applies 
to  the  schemes  mentioned  in  the  schedule  to  this 
Act,  as  if  "four  months"  had   been    therein 


Schemes  to  which  the  Act  applies. 


inserted  in  lieu  of  "forty  days,"  wherever  those 
words  occur  in  that  section. 

2.  This  Act  may  be  cited  as  the  Endowed 
Schools  (Time  of  Address)  Act,  1873. 


Scheme  for  the  management  of  Emanuel  Hos- 
pital, in  the  parish  of  St.  Margaret,  in  the  city  of 
Westminster. 

Scheme  for  the  management  of  St.  Margaret's 
Hospital,  otherwise  called  the  Green  Coat  School, 
in  tne  parish  of  St.  Margaret,  in  the  city  of 
Westminster. 

Scheme  for  the  management  of  the  Reverend 


James  Palmer's  Almshouses  and  School  Charify, 
in  the  parish  of  St.  Margaret,  in  the  city  of 
Westminster. 

Scheme  for  the  management  of  Emery  Hill's 
Almshouses  and  School  Chari<^,  in  the  parish  of 
St.  John,  in  the  city  of  Westnunster. 

Scheme  for  the  management  of  the  school 
founded  by  Francis  Theobald,  in  Needham  Mar- 
ket, in  the  County  of  Suffolk,  in  the  year  1632. 


Chap.  8. 
Income  Tax  Assessment. 


abstract  of  the  enactments. 

1.  Application  of  existing  Income  Tax  Acts  to  duties  to  be  granted. 

2.  TTie  surveyors  of  taxes  to  be  assessors  for  Income  Tax  and  inhabited  house  dutg  in  the  Metropolis. 


An  Act  to  make  provision  for  the  Assess- 
ment of  Income  Tax,  and  as  to  Asses- 
sors in  the  Metropolis. 

(4th  April  1873.) 

Whereas,  in' order  to  ensure  the  collection  in 
due  time  of  any  duties  of  Income  Tax  which  may 
be  granted  for  the  year  commencing  the  sixth  day 
of  April  one  thousand  eight  hundred  and  seventy- 
three,  it  is  expedient  that  the  provisions  of  the 
Income  Tax  Acts  relating  to  assessment  should 
be  applied  to  such  duties  before  the  same  are 
granted  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  All  such  provisions  contained  in  any  Act  of 
Parliament  relating  to  the  duties  of  Income  Tax 
as  are  in  force  at  the  date  of  the  passing  of  this 
Act  shall  have  full  force  and  effect  with  respect  to 
any  duties  of  Income  Tax  which  may  be  granted 
for  the  year  commencing  the  sixth  day  of  April 
one  thousand  eight  hundred  and  seventy-three. 


in  the  same  manner  as  if  such  duties  had  been 
actually  granted,  and  the  said  provisions  had  been 
applied  thereto :  Provided  tiiat  nothing  in  tiiis 
Act  shall  be  deemed  to  continue  or  put  in  fioroe 
sections  ten  and  eleven  of  the  Act  of  the  seraion 
of  the  thirty-fifth  and  thirty-sixth  years  of  the 
reign  of  Her  Majesty,  chapter  twenty,  or  to  con- 
tinue the  rates  of  Income  Tax  granted  by  that 
Act. 

2.  The  surveyors  of  taxes  acting  in  the  metro- 
polis as  defined  by  "The  Valuation  (Metroplis) 
Act,  1869,"  shall  be  the  assessors  for  any  onties 
of  Income  Tax  which  may  be  at  any  time  granted 
and  payable  under  Schedules  (A.)  and  (B.)  of  the 
Act  of  the  sixteenth  and  seventeenth  years  of  the 
reign  of  Her  Majesty,  chapter  thirty-four,  upon 
any  property  in  the  said  metropolis,  and  shall  also 
be  the  assessors  for  the  duties  on  inhabited  houses 
in  the  said  metropolis ;  and  in  lieu  of  the  poundi^ 
granted  by  the  several  Acts  in  that  behalf  tobc 
divided  between  the  assessors  and  collectors  for 
such  duties  respectively,  there  shall  be  paid  a 
poundage  of  three  halfpence  to  the  collectors 
thereof. 
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Chap.  9. 
The  Bastardy  Laws  Amendment  Act,  1873. 


ABSTRACT  OF  THB   SNACTMSNTS. 

1.  Short  title, 

2.  Repeal  of  sections  6  and  8  of  recited  Act  and  Second  Schedule  thereto, 

3.  Revival  of  rights  under  repealed  enactments. 

4.  Proof  of  service  of  summons  in  certain  cases. 

6.  Ouardtans  may  recover  cost  of  relirf  of  bastard  child  in  certain  cases. 

6.  Issue  of  new  or  altered  forms  of  procetdings, 

7.  Adjournment  of  proceedings  where  two  justices  not  present. 

8.  Orders  made  oy  justices  before  passing  of  this  Act  valid 

9.  This  and  recited  Act  to  be  construed  as  one  Act. 
10.  Not  to  extend  to  Scotland  or  Ireland. 

Schedules, 


An  Act  to  amend  the  Bastardy  Laws. 
(24th  AprU  1873.) 

Whereas  an  Act  was  passed  in  the  thirtj- 
fiftti  and  thirty-sixth  years  of  the  reign  of  Her 
MMesty,  chapter  sixty-five,  intituled  "  The  Bas- 
ttfdy  Laws  Amendment  Act,  1872 :" 

And  whereas  it  is  expedient  to  amend  the*said 
recited  Act : 

Be  it  enacted  b^  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Loi^  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
hj  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "  The  Bastardy 
Laws  Amendment  Act,  1873." 

2.  The  sixth  and  eighth  sections  of  the  said 
recited  Act  and  the  Second  Schedule  thereto  are 
hereby  repealed,  except  as  to  anything  heretofore 
My  done  thereunder,  and  except  so  fiar  as  may 
be  necessary  for  the  purpose  of  supporting  and 
continuing  any  proceeding  taken  before  the 
pasdng^this  Act.    - 

3.  Any  woman  delivered  of  a  bastard  child  on 
or  before  the  tenth  day  of  August  one  thousand 
eight  hundred  and  seventy-two,  who  but  for  the 
repeal  b?  the  said  recited  Act  of  the  enactments 
specified  in  the  First  Schedule  hereto  would  have 
been  entitled  to  apply  for  a  summons  against  the 
putative  father  of  such  child,  shall  be  entitled  to 
apply  for  such  summons  as  follows : 

In  any  case  in  which  she  would  have  been 
entitled  to  apply  at  any  time  within  twelve 
months  from  the  birth  of  the  child,  she  shall 
be  entitled  to  applv  at  any  time  within  six 
months  next  after  the  passing  of  this  Act ; 

And  in  any  case  in  which  she  woidd  have  been 
entitled  to  apply  at  any  time  after  twelve 
months  from  the  birth  of  the  child,  upon 


proof  that  the  man  alleged  to  be  the  father 
of  the  child  had  within  the  twelve  months 
next  after  the  birth  of  the  child  paid  money 
for  its  maintenance,  she  shall  be  entitled  to 
apply  at  anv  time  after  the  passing  of  this 
Act  upon  the  like  proof; 
And  upon  any  such  application  the  same  pro- 
ceedings shall  or  may  be  taken,  and  the 
same  consequences,  including  all  rights  of 
appeal,  shall  or  may  ensue,  as  should  or 
might  have  been  taken  or  have  ensued  if  the 
said  enactments  had  not  been  repealed  by 
the  said  recited  Act. 

4.  In  cases  where  the  putative  father  of  any 
bastard  child  resides  out  of  the  petty  sessional 
district  where  the  mother  applies  ror  a  summons 
or  order  of  maintenance,  it  shall  be  lawful  to 
prove  by  affidavit  in  ^e  form  referred  to  in  the 
Second  Schedule  to  this  Act,  or  to  the  like  effect, 
that  such  summons  or  order  has  been  duly  served. 
Any  affidavit  purportinff  to  be  so  made  and 
attested  shall  be  receivea  in  evidence,  and  shall 
be  deemed  to  be  duly  made  and  attested  until 
the  contrary  be  shown. 

5.  When  a  bastard  child  becomes  chargeable 
to  a  union  or  parish,  the  ^ardians  may  apply  to 
two  justices  having  jurisdiction  in  the  imion  or 
parish,  in  petty  sessions,  and  thereupon  such 
justices  may  summon  the  man  alleged  to  be  the 
father  of  the  child  to  appear  before  any  two 
justices  having  the  like  jurisdiction,  to  show 
cause  why  an  order  should  not  be  made  u^on 
him  to  contribute  towards  the  relief  of  the  child, 
and  upon  his  appearance,  or  on  proof  that  the 
summons  was  duly  served  on  him,  or  left  at  his 
last  place  of  abode,  six  days  at  least  before  the 
pettv  session,  the  justices  in  such  petty  session 
shall  hear  the  evidence  of  the  mother,  and  such 
other  evidence  as  she  or  the  said  guardians  may 
produce,  and  shall  also  hear  any  evidence  ten- 
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dered  by  or  on  behalf  of  the  person  alleged  to  be 
the  father,  and  if  the  evidence  of  the  mother  be 
corroborated  in  some  material  particular  by  other 
evidence  to  the  satisfaction  of  the  said  justices, 
they  mav  adjudge  the  man  to  be  the  putative 
father  of  such  bastard  child,  and  they  may  pro- 
ceed to  make  an  order  upon  such  putative  father 
to  pay  to  the  guardians  or  one  of  their  officers 
such  sum,  weekly  or  otherwise,  towards  the  relief 
of  the  child  during  such  time  as  the  child  shall 
continue  or  afterwards  be  chargeable,  as  shall 
appear  to  them  to  be  proper ;  and  any  pavment 
so  ordered  to  be  made  shall  be  recoverable  by  the 
relieving  officer,  or  other  officer  appointed  to 
receive  it,  in  the  manner  provided  by  the  said 
recited  Act  for  the  recovery  of  pajrments  under 
an  order  obtained  by  the  mother:  Provided  as 
follows : 

1.  That   no    payments    shair  be   recoverable 

under  such  order  except  in  respect  of  the 
time  during  which  the  child  is  actually  in 
receipt  of  relief; 

2.  That  an  order  under  this  section  shall  not 

be  made,  and  if  made  shall  cease,  except 
for  the  recovery  of  arrears,  when  the 
mother  of  the  child  has  obtained  an  order 
under  the  said  recited  Act  or  this  Act ; 

3.  That  nothing  in  this  section  shall  be  deemed 

to  relieve  the  mother  of  a  bastard  child 
from  her  liability  to  maintain  such  child ; 

4.  That  any  person  upon  whom  an  order  is 

made  under  this  section  shall  have  the 
same  right  of  appeal  aii^ainst  such  order  as 
in  the  case  of  an  order  obtained  on  the 
application  of  the  mother; 

5.  That  if  after  an  order  has  been  made  under 

this  section  the  mother  should  apply  for 
an  order  under  the  said  recited  Act  or  this 
Act,  the  order  made  under  this  section 
shall  be  prim^  fSacie  evidence  that  the  man 
upon  whom  the  order  is  made  is  the  father 
of  the  child. 


6.  The  Local  Government  Board  may  issue 
such  new  or  altered  forms  of  proceedings  in  mat- 
ters of  bastardy  as  they  shall  deem  necessaiy  or 
expedient  for  giving  effS&ct  to  the  provisions  of  ths 
said  recited  Act  and  of  this  Act. 

7.  If  at  the  time  appointed  for  the  hearing  of 
any  case  in  and  by  any  summons  issued  under 
the  said  recited  Act  or  this  Act  two  justices  hav- 
ing jurisdiction  to  hear  the  same  sIulII  not  hi 
present,  it  shall  be  lawful  for  any  one  justice  then 
present  to  adjourn  the  hearing  to  a  certain  time 
and  place  to  be  then  appointed  in  the  presence  of 
the  party  or  parties  or  their  respective  counsel, 
attorneys,  or  agents  then  present ;  and  in  the 
meantime  the  said  justice  may  suffer  the  defen- 
dant to  go  at  large  upon  his  entering  into  a 
recognizance  with  or  without  surety  or  sureties, 
at  the  discretion  of  the  said  justice,  conditioned 
for  his  appearance  at  the  time  and  place  to  which 
such  heanng  shall  be  adjourned. 

8.  All  orders  made  by  any  justices  of  the  peace 
before  the  passing  of  this  Act  upon  the  putative 
father  of  any  bastard  child  bom  before  the  tenth 
day  of  August  one  thousand  eight  hundred  and 
seventy-two,  for  any  payment  to  be  made  by  such 
putative  father  in  respect  of  such  child,  which 
would  have  been  vaUd  if  the  "  Bastardy  Laws 
Amendment  Act,  1872,"  had  not  passed,  and 
which  shall  not  have  been  appealed  against 
before  the  passing  of  this  Act,  shall  be^  and  be 
deemed  to  have  been,  valid  and  effectual  in  \&w, 
to  all  intents  and  purposes  whatsoever. 

9.  This  Act  shall  be  deemed  to  be  incorporated 
with  the  said  recited  Act,  and  shall  be  constraed 
as  if  the  said  recited  Act  (except  such  parts 
thereof  as  have  been  repealed  or  amended  by  this 
Act)  and  this  Act  were  one  Act. 

10.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


ScHRDULES  referred  to  in  the'foregoing  Act. 


First  Schedule. 


7&8Vict.  c.  101. 


An  Act  for  the  further  Amend- 
ment of  the  Laws  relating  to 
the  Poor  in  England. 


Sections  2  and  '3 ;  section  5  from 
"  Provided  always,"  to  end  of 
section;  and  section  7  to  "Pro- 
%'ided  always.*' 
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Second  Schedule.  same  with                             at  the  place  of  abode 

—  of  the  defendant]. 

M^j    'A   ^  o     '  W  endorse  the  copy  summons  {or  order)  thus 

Afidavtt  of  Service.  ^    This  paper,  marked  A,  is 

I,  A£.,  one  of  the  officers  of  the  constabulary  the  paper  referred  to  in  the  annexed  affidavit.] 

of  iJie  counir  of                         ,  make  oath  and  Sworn  at                                 ,  in  the  county 

nj,  that  I  did,  on  the               day  of  of                               ,  this 

18      ,  duly  serve  the  defendant  with  a  summons  day  of                                         18        , 

[or  order],  a   true    copy  whereof   is   herewith  before  me, 

annexed,  marked  A,    bv  delivering   the    same  J.B., 

personally  to  the  defendant  [or  by  leaving  the  Justice  of  the  Peace  for  the  said  county. 


Chap.  10. 

Mudni/. 

ABSTRACT   OP  THE   ENACTMENTS. 


Number  of  men  to  consist  of  128,968,  including  those  employed  at  dep6ts  in  United  Kingdom,  but 
exclusive  of  those  actually  serving  in  India, 

1.  Articles  of  War  made  by  Her  Majesty  to  be  judicially  taken  notice  of,  and  copies  printed  by  the 

Queen's  printer  to  be  transmitted  to  judges,  Sfc. 

2.  Persons  subject  to  this  Act. 

3.  Provisions  of  this  Act  to  extend  to  Jersey,  Guernsey,  4*c. 

4.  Colonial  and  foreign  troops  in  Her  Majesty's  pay  to  he  subject  to  provisions  of  this  Act. 

5.  Provision  as  to  the  militia  or  yeomanry  or  volunteer  corps  or  reserve  forces, 

6.  Power  to  constitute  courts-martial, 

7.  Place  where  offenders  may  be  tried. 

8.  Powerr  of  general  courts-martial, 

9.  Powers  of  district  or  garrison  courts-martial. 

10.  Powers  of  regimental  or  detachment  courts-martial, 

11.  Courts-martial  on  line  of  march  or  in  troop  ships,  ^c, 

12.  Powers  of  detachment  general  courts-martial, 

13.  As  to  swearing  and  summoning  of  witnesses.     Oath  to  be  administered  to  shorthand  writer. 

14.  No  second  trial  for  the  same  offence,  but  revision  may  be  allowed, 

15.  Crimes  punishable  with  death. 

16.  Judgment  of  death  may  be  commuted  for  penal  servitude  or  other  punishments. 

17.  Embezzlement,  ^c.  of  stores  punishable  by  penal  servitude,  or  by  fine,  imprisonment,  SfC, 

18.  As  to  execution  of  sentences  of  penal  servitude  in  the  United  Kingdom, 

19.  As  to  execution  of  sentences  of  penal  servitude  in  the  colonies,  India,  or  elsewhere  out  of  Her 

Majesty's  dominions, 

20.  A  sentence  of  penal  servitude  may  be  commuted  for  imprisonment,  4*c. 

21.  Cf  forfeitures,  when  combined  with  penal  servitude, 

22.  Courts-martial  may  not  sentence  to  corporal  punishment  in  time  of  peace, 

23.  Power  to  inflict  corporal  punishment  and  imprisonment, 

24.  Power  to  commute  corporal  punishment  for  imprisonment,  ^-c. 

25.  Power  to  commute  a  sentence  of  cashiering. 

26.  Power  of  imprisonment  by  general,  garrison,  or  district  courts-martial, 

27.  Power  of  imprisonment  tiy  regimental  or  detachment  courts-martial, 

28.  As  to  imprisonment  of  offenders  already  under  sentence. 

29.  RegulcUtons  as  to  military  prisons. 

30.  As  to  the  custody  of  military  offenders  under  sentence  of  court-martial  and  in  other  cases, 

31.  As  to  the  removal  or  discharge  of  prisoners  in  certain  cases, 

32.  Provision  for  subsistence, 

33.  Expiration  of  imprisonment  of  soldiers  in  common  gaols. 

34.  Apprehension  of  deserters  in  the  United  Kingdom  :  in  Her  Majesty's  foreign  dominions,    Trantfer 

of  deserters, 

35.  As  to  the  temporary  custody  of  deserters  in  gaols. 
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36.  Desertion  of  recruits  prior  to  joining  their  regiments  or  corps. 

37.  Fromdulent  confession  of  desertion. 

38.  Furlough  in  case  of  sickness. 

39.  No  person  acquitted  or  convicted  hy  the  civil  magistrate  or  by  a  jury  to  be  tried  by  a  eowrUmartial 

for  the  same  offence. 

40.  Soldiers  liable  to  be  taken  out  of  Her  Majesty's  service  only  for  felony,  misdemeanor,  or  for  iAU 

amounting  to  30/.  and  upwards.    Soldiers  not  liable  to  be  taken  out  of  Her  Majesty's  service  for 
debts  vnaer  30/.,  or  for  breach  of  contract. 

41.  Officers  not  to  be  sherds  or  mayors,  Sfc. 

42.  Questions  to  be  nut  to  recruits  on  enlisting. 

43.  Recruits  when  aeemed  to  be  enUsted. 

44.  When  recruits  to  be  taken  before  a  justice. 

45.  Dissent  and  relief  from  enlistment. 

46.  Attesting  of  recruits. 

47.  Recruits,  until  they  have  been  attested  or  received  pay,  not  triable  by  court -martial,  but  in  certm 

cases  punishable  as  rogues  and  vagabonds. 

48.  Attested  recruits  triable  in  some  cases  either  before  two  justices  or  before  a  court-martial, 

49.  Recruits  absconding. 

50.  As  to  militiamen  enlisting  into  regular  forces, 

51.  Punishment  of  persons  offending  against  laws  relating  to  enlistment. 

52.  Enlistment  and  re-enUstment  and  tranrfer  to  another  corps  abroad. 

53.  SoldUers  willing  may  be  transferred  to  succeeding  corps. 

54.  SoUUers  may  be  transferred  from  one  service  to  another. 

55.  Re-engagement  of  soldiers  for  a  further  term.    Boon  service  to  be  reckoned. 

56.  Enlistment  of  negroes. 

57.  Apprentice  enlisting  to  be  liable  to  serve  after  the  expiration  of  his  apprenticeship.    Claims  of 

masters  to  apprentices. 

58.  Punishment  of  apprentices  enlisting. 

59.  Removal  ofaoubts  as  to  attestation  of  soldiers. 

60.  Authorised  deductions  only  to  be  made  from  the  pay  of  the  army. 

61.  Suspending  operation  of  certain  Acts  herein  rectted. 

62.  Certain  requirements  of  6  Anne,  c.  14.  {!.),  as  to  billeting  in  Ireland,  not  now  necessary. 

63.  How  and  where  troops  may  be  billeted. 

64.  Billeting  the  guards  in  and  near  Westminster. 

65.  Military  officers  not  to  act  as  justices  in  billeting. 

66.  Allowance  to  innkeepers, 

67.  Interpretation  of  Act.    Powers  and  regulations  as  to  billets.    Exemptions  from  billets. 

68.  Supply  of  carriages, 

69.  Rates  to  be  paid  for  carriages,  and  regulations  relating  thereto. 

70.  As  to  supply  of  carriages  in  cases  qf  emergency,  ^c. 

71.  Justices  enmowered  to  reimburse  constables  for  sums  expended  by  them. 

72.  Routes  in  Ireland. 

73.  TolU. 

74.  Ferries. 

75.  Marching  money  on  discharge. 

76.  Ordinary  course  of  criminal  justice  not  to  be  interfered  with.    Punishment  of  officers  obstrueiisg 

civil  justice. 

77.  Penalty  for  disobedience  by  agents. 

78.  Penalty  on  trafficking  in  commissions. 

79.  Penalty  for  procuring  false  musters. 

80.  Penalty  on  unlawfrl  recruiting. 

81.  Penalty  for  inducing  soldiers  to  desert. 

82.  Penaliif  for  forcible  entry  in  pursuit  of  deserters  without  warrant. 

83.  Penalties  on  aiding  escape  or  attempt  to  escape  of  prisoners,  and  on  breach  of  prison  regulatim. 

Certain  provisions  of  Acts  for  regulating  gaols  to  apply  to  mMitary  prisons, 

84.  Penalty  on  keepers  of  prisons  for  refusing  to  confine,  ^c.  military  offenders, 

85.  Penalty  on  purchasing  soldiers  necessaries,  stores,  ^c. 

86.  Penalties  on  civil  subjects  offending  against  the  laws  relating  to  billets  ;  on  toll  collectors  demtmiSus 

toll  from  officers,  soldiers,  or  for  carriages  j  and  on  persons  personating  soU^ers,  ^e. 

87.  Penalties  on  the  military  offendtng  against  the  laws  relating  to  oillets. 

88.  Penalty  on  killing  game  without  leave. 
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89. 
90. 
91. 
92. 
93. 
94. 
96. 
96. 
97. 
98. 
99. 

100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 


Fbrm  of  actions  at  law. 

Recovery  of  penalties. 

Appropriation  of  penalties. 

Mode  of  recording  a  soldier's  settlement. 

Licenses  of  canteens. 

Attestation  of  accounts. 

Commissaries,  ^"C.  to  attest  their  accounts. 

AdnUmstration  of  oaths.    Perjury. 

Offences  against  former  Mutiny  Acts  and  Articles  of  War. 

CJ/icers  and  soldiers  to  conform  to  26  ^  27  Vict.  c.  67.,  ^c. 

Where  troops  are  serving  beyond  the  jurisdiction  of  the  courts  of  requests,  ^c,  actions  of  debt  not 

exceeding  400  nq>ees  to  be  cognizable  by  a  military  court. 
Provisions  relating  to  courU-mfirtial  on  officers  and  soldiers  of  Her  Majesty's  Indian  Forces. 
As  to  trial  of  offi.cers  and  soldiers  serving  in  India^ 
Duration  of  this  Act. 
Interpretation. 

Amendment  of  Army  Enlistment  Act,  1870. 
Militia  may  be  attached  to  regular  forces.  ^ 

Yeomanry  or  volunteers  may  be  attached  to  regular  forces. 
Liability  of  soldier  to  maintain  wife  and  children. 

Schedules. 


An  Act  for  punishing  Mutiny  and 
Desertion,  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

(24th  April  1873.) 

Whereas  the  raising  or  keeping  a  standing 
Miny  within    the  United    Kingdom    of   Great 
Britain  and  Ireland  in  time  of  peace,  imless  it  he 
with  the  consent  of  Parliament,  is  ngainst  law : 
And  whereas  it  is  a^juc^ed  necessary  by  Her 
Mwcsty  and  this  present  Parliament  that  a  body 
of  forces  should  be  continued  for  the  safety  of  th« 
United  Kingdom,  and  the  defence  of  the  posses- 
sions of  Her  Majesty's  Crown,  and  that  the  whole 
number  of  such  forces  should  consist  of  one  hun- 
dred and  twenty-eight  thousand  nine  hijndred 
and  sixty-eight  men,  includin^r  those  to  be  em- 
ployed at  the  dep6ts  in  the  United  Kingdom  of 
Great  Britain   and  Ireland  for  the  training  of 
recruits  for  service  at    home  and  abroad,  but 
exclusive  of  the  numbers  actually,  serving  within 
Her  Majesty's  Indian  possessions :  And  whereas 
no  man  can  be  forejudged  of  life  or  limb,  or 
subjected  in  time  of  peace  to  any  kind  of  punish- 
ment within   this  realm   by  martial   law,  or  in 
any  other  manner  than  by  judgment  of  his  peers, 
and  according  to  the  known  and  establishea  laws 
of  this  reahn ;  yet  nevertheless  it  being  requisite, 
for  the  retaining  all  the  before-mentioned  forces 
in  their  duty,  that  an  exact  discipline  be  ob- 
served, and  that  soldiers  who  shall  nmtiny  or 
rtir  up  sedition,  or  shall  desert  Her  Majesty's 
isrvicc,  or  be  guilty  of  crimes  and  oflPences  to 
the  prqudice  of  good  order  and  military  disci- 
pline,   be  brought    to  a  more  exemplary  and 
speedy  punishment  than  the  usual  forms  of  the 
law  iNoll  allow: 

Vol.  LI.— Law  Jour.  Stat. 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Ck>mmons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

I.  It  shall  be  lawful  for  Her  Migesty  to  make 
Articles  of  War  for  the  better  government  of  Her 
Majesty's  army,  which  articles  shall  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever ;  and  copies  of  the  same,  printed  by 
the  Queen's  printer,  shall,  as  soon  as  may  be 
after  the  same  shall  have  been  made  and  esta- 
blished by  Her  Majesty,  be  transmitted  by  Her 
Majesty's  Secretary  of  State  for  the  War  Depart- 
ment to  the  judges  of  Her  Miyeshr's  superior 
courts  at  WeJ^nster,  Dublin,  and  Edinburgh 
respectively,  and  also  to  the  governors  of  Her 
Majesty's  dominions  abroad:  Provided  that  no 
person  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  within  the  British  Isles, 
shall  by  such  Articles  of  War  be  subject  to  suffer 
any  punishment  extending  to  life  or  limb,  or  to 
be  kept  in  penal  servitude,  except  for  crimes 
which  are  by  this  Act  expressly  made  liable  to 
^uch  punishments  as  aforesaid,  or  shall  be  subject, 
with  reference  to  any  crimes  made  pimishable  by 
this  Act,  to  be  punished  in  any  manner  which 
shall  not  accord  with  the  provisions  of  this  Act : 
Provided  also,  that  nothing  in  this  Act  contained 
shall  in  any  manner  prejudice  or  affect  any  Articles 
of  War  or  other  matters  made,  enacted,  or  in 
force,  or  which  may  hereafter  be  made,  enacted, 
or  in  force,  under  the  authority  of  the  Government 
of  India,  respecting  officers  or  soldiers  or  foUowers 
in  Her  Mi^esty's  Indian  army,  being  natives  of 
India;  and  on  the  trial  of  all  offences  committed 
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hj  any  such  native  officer  or  soldier  or  follower, 
reference  shall  be  had  to  the  Articles  of  War 
framed  by  the  Government  of  India  for  such 
native  officers,  soldiers,  or  followers,  and  to  the 
established  usages  of  the  service. 

2,  All  the  provisions  of  this  Act  shall  applv  to 
all  persons  wno  are  or  shall  be  commissioned  or 
in  pay  as  an  officer,  or  who  are  or  shall  be  listed 
or  in  pay  as  a  non-commissioned  officer  or  soldier, 
and  to  all  warrant  officers,  and  to  all  persons  em- 
ployed on  the  recruiting  service  receiving  pay, 
and  all  pensioners  receiving  allowances  in  respect 
of  such  service,  and  to  persons  who  are  or  snail 
be  hired  to  be  employed  in  the  royal  artillery, 
royal  engineers,  ana  to  master  gunners,  and  to 
conductors  of  stores,  and  to  the  corps  of  royal 
military  surveyors  and  draftsmen,  ana  to  all  offi- 
cers and  persons  who  are  or  shall  be  serving  in 
the  Control  Department,  and  to  officers  and 
soldiers  serving  in  the  army  hospital  corps,  or 
the  army  service  corps,  and  to  persons  in  the  War 
Department,  who  are  or  shall  be  serving  with  any 
part  of  Her  Majesty's  army  at  home  or  abroad, 
imder  the  conmiana  of  any  commissioned  officer, 
and  (subject  to  and  in  accordance  with  the  pro- 
visions of  an  Act  passed  in  the  sixth  and  seventh 
years  of  the  reign  of  Her  present  Majesty,  chapter 
ninety-five,)  to  any  out-pensioners  of  the  Royal 
Hospital,  Chelsea,  who  may  be  called  out  on 
duty  in  aid  of  the  civil  power,  or  for  muster  or 
inspection,  or  who  having  volunteered  their  ser- 
vices for  that  purpose  shall  be  kept  on  duty  in 
any  fort,' town,  or  garrison,  and  to  all  civil  officers 
who  are  or  shall  be  employed  by  or  act  imder  the 
Secretary  of  State  for  War  at  any  of  Her  Ma- 
jesty's establishments  in  the  islands  of  Jersey, 
Guernsey,  Aldemey,  Sark,  and  Man,  and  the 
islands  thereto  belonging,  or  at  foreign  stations ; 
and  all  the  provisions  of  this  Act  shEdl  apply  to 
all  persons  belonging  to  Her  Majesty's  Indian 
forces  who  are  or  shall  be  commissioned  or  in 
pay  as  officers,  or  who  shall  be  listed  or  in  pay  as 
non-conunissioned  officers  or  soldiers,  or  wno  are 
or  shall  be  serving  or  hired  to  be  employed  in  the 
artillery  or  any  of  the  trains  of  artillery,  or  as 
master  gunners  or  gunners,  or  as  conductors  of 
stores,  or  who  are  or  shall  be  serving  in  the  de- 
partment of  engineers,  or  in  the  corps  of  sappers 
and  miners,  or  pioneers,  or  as  military  surveyors 
or  draftsmen,  or  in  the  ordnance  or  public  works 
or  commissariat  departments,  -  and  to  all  store- 
keepers and  other  civil  officers  employed  under 
the  ordnance,  and  to  all  veterinary  surgeons, 
medical  storekeepers,  apothecaries,  hospital  stew- 
ards, and  others  serving  in  the  medical  depart- 
ment of  the  said  forces,  and  to  all  licensed  sutlers, 
and  all  followers  in  or  of  any  of  the  said  forces ; 
provided  that  nothing  in  this  Act  contained  shall 
extend  to  affect  any  security  which  has  been  or 
shall  be  given  by  any  officers,  or  their  sureties. 


for  the  due  performaaoe  of  their  respective  offices, 
but  that  all  such  securities  shall  be  and  remain 
in  full  force  and  effect. 

3.  This  Act  shall  extend  to  the  idands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  lielonging,  as  to  the  p»m- 
sions  herein  contained  for  enlisting  of  recmite, 
whether  minors  or  of  fdll  age,  and  swearing  and 
attesting  such  recruits,  and  for  mastering  and 
paying,  and  as  to  the  provisions  for  the  trial  and 
punishment  of  officers  and  soldiers  who  shall  be 
charged  with  mutiny  and  desertion,  or  any  o^ier 
of  the  offences  which  are  by  this  Act  dedared  to 
be  punishable  by  the  sentence  of  a  court-martia], 
and  also  as  to  the  provisions  which  relate  to  the 
punishment  of  persons  who  shall  conceal  deset- 
ters,  or  shall  knowingly  buy,  exchange,  or  other- 
wise receive  any  arms,  medals  for  good  condact 
or  for  distinguished  or  other  service,  dothes, 
military  furniture,  or  regimental  necessaries  £r6m 
any  soldier  or  deserter,  or  who  shall  cause  the 
colour  of  any  such  clothes  to  be  changed,  or  who 
shall  aid  in  the  escape  of  a  prisoner  from  a 
military  prison,  or  who  shall  introduce  forbidden 
articles  into  such  prison,  or  shall  carry  out  uiy 
such  articles,  or  who  shall  assault  any  officer  oif 
such  prison,  and  also  as  to  the  provisions  for 
exempting  soldiers  from  being  taken  out  of  Her 
Majesty's  service  for  not  supporting  or  for  leaving 
chargeable  to  any  parish  any  wSe  or  child  or 
chil&n,  or  on  account  of  any  breach  of  contract 
to  serve  or  work  for  any  employer,  or  on  account 
of  any  debts  under  thirty  pounds  in  the  said 
islands. 

4.  All  officers  and  soldiers  of  any  troops  mus- 
tered and  in  pay  which  shall  be  raised  and 
serving  in  any  of  Her  Majesty's  dominions 
abroad,  or  in  places  in  possession  of  or  occupied 
by  Her  Majesty's  subjects  under  the  command  of 
any  officer  having  any  commission  immediately 
f^om  Her  Majesty,  shflJl  be  subject  to  the  prori- 
sions  of  this  Act  and  of  Her  Majesty's  Articles  of 
War  in  like  manner  as  Her  Majesty's  other  forces 
are;  and  if  such  officers  and  soldiers,  having 
been  made  prisoners,  be  sent  into  Great  Britain 
or  Ireland,  aJthough  not  allowed  to  serve  therein, 
all  the  provisions  of  this  Act  in  regard  to  biDet- 
ing  soldiers  shall  apply  to  such  officers  and 
soldiers. 

5.  Nothing  in  this  Act  contained  shall  be 
construed  to  extend  to  any  militia  forces  or 
yeomanry  or  volunteer  corps  in  Great  Britain  or 
Ireland,  or  to  the  reserve  force  provided  for  by 
*'The  Reserve  Force  Act,  1867,"  or  to  the  reserve 
force  provided  for  by  "  The  Militia  Reserve  Ac^ 
1867,  excepting  only  as  herein-after  enacted,  or 
where  by  any  Act  for  regulating  any  of  the  said 
forces  or  corps  the  provisions  contained  m  any 
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Act  tot  pvaaAmff  mutiny  and  desertion  are  or 
sliall  be  2^ecifioally  made  applicable  to  such  forces 
or  corps. 

6,  F<Mr  the  puroose  of  bringing  ofipenders 
igUDst  this  Act  and  against  the  Articles  of  War 
to  justice,  Her  Miges^  qiay  from  time  to  time>  in 
like  manner  as  has  been  heretofore  used,  grant 
eamniasions  under  the  Royal  Sistn  Manntd  for 
tbe  holding  of  courts-martial  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  may 
giant  commisaions  or  warrants  under  the  said 
R^  Sign  Manual  to  the  chief  governor  or 
gOTemors  of  Ireland^  the  oonmiander  of  the 
forces,  or  the  person  or  persons  oonmianding  in 
eki^,  or  oommanding  for  the  time  being,  any 
body  of  troops  belonging  to  H^  Mi^esty's  army^ 
u  well  within  the  Umted  Kingdom  of  Great 
Biitain  and  Ireland  and  the  British  Isles  as  in 
lay  of  Her  Majesty's  garrisons  and  dominions  or 
elsewhere  beyond  seas,  for  convening  courts* 
iBAiiia],  and  for  authorising  any  o^oer  under 
tbeir  respective  commands  to  convene  courts- 
mirtia],  as  occasion  may  require,  for  the  trial  of 
offences  committed  by  any  of  the  forces  under 
the  command  of  any  such  last-mentioned  officer, 
whether  the  same  shall  have  been  committed 
befoie  or  after  such  officer  shall  have  taken  upon 
ban  such  command :  Provided  that  the  officer  so 
lathorised  be  not  below  the  degree  of  a  field 
offiocr,  except  in  detached  situations  beyond  seas 
where  a  field  officer  is  not  in  command,  in  which 
etse  a  captain  may  be  authorised  to  convene 
district  or  garrison  courts-martitJ :  Eveiy  officer 
so  authcmsed  to  convene  courts-martial  may  con- 
film  the  sentence  of  any  court-martial  convened 
bj  bim  according  to  the  terms  of  his  warrant. 

7.  Any  person  subject  to  this  Act  who  shall,  in 
sny  part  of  Her  Mi^esty's  dominions  or  elsewhere, 
commit  any  of  the  offences  for  which  he  may  be 
liable  to  l>e  tried  by  court-martial  by  virtue  of 
this  Act  or  of  the  Articles  of  War,  may  be  tried 
uid  punished  for  the  same  in  any  part  of  Her 
Majesty's  dominions  or  in  any  other  place  whereto 
he  ma^  have  come  or  where  he  may  be  after  the 
commission  of  the  offence,  as  if  the  offence  had 
been  ocnnmitted  where  such  trial  shall  take 
place. 

8.  Every  general  court-martial  convened  within 
the  United  Kingdom  or  the  British  lules  shall 
consist  of  not  less  than  nine  commissioned 
officers,  each  of  whom  shall  have  held  a  com- 
niission  for  three  years  before  the  date  of  the 
Mswnbly  of  the  court.  Every  general  court- 
nurtial  shall  have  power  to  sentence  any  officer 
or  soldier  to  suffer  death,  penal  servitude,  im- 
prisonment, forfeiture  of  pay  or  pension,  or  any 
other  punishment  which  shall  accord  with  the 
usage  of  the  service :  No  sentence  of  death  by  a 


eourt-martial  shall  pass  unless  two  thirds  at  least 
of  the  officers  present  shall  concur  therein;  np 
sentence  of  penal  servitude  shall  be  for  a  period 
of  less  than  five  years;  and  no  sentence  of  im- 
prisonment shall  be  for  a  period  longer  than  two 
years. 

9.  Everjr  district  or  garrison  court-martial  con- 
vened within  the  United  Kingdom  or  the  British 
Isles  shall  consist  of  not  less  than  seven  com- 
missioned officers,  and  shall  have  the  same  power 
as  a  general  court-martial  to  sentence  any  soldier 
to  such  punishments  as  shall  accord  with  the 
provisions  of  this  Act :  Provided  always,  that  no 
such  district  or  garrison  court-martial  shall  have 
power  to  try  a  commissioned  officer,  or  to  pass 
any  sentence  of  death  or  penal  servitude. 

10.  A  regimental  or  detachment  court-martial 
shall  consist  of  not  less  than  five  commissioned 
officers,  unless  it  is  found  to  be  impracticable  to 
assemble  that  number,  in  which  case  three  shall 
be  sufficient,  and  shall  have  power  to  sentence 
any  soldier  to  corporal  punisnment,  or  to  im« 
prisonment,  and  to  forfeiture  of  pay,  in  such 
manner  as  shall  accord  with  the  provisions  of  this 
Act. 

11.  In  cases  of  mutiny,  and  insubordination 
accompanied  with  personal  violence,  or  other 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  ship,  convict  ship,  merehant 
vessel,  or  troop  ship,  not  in  commission,  the 
offender  may  be  tried  by  a  regimental  or  detach- 
ment court-martial,  and  the  sentence  may  be 
confirmed  and  carried  into  execution  on  the  spot 
by  the  officer  in  the  immediate  command  of  the 
troops,  provided  that  the  sentence  shall  not 
exceed  that  which  a  regimental  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  command- 
ing any  detachment  or  portion  of  troops  serving 
in  any  place  beyond  seas  where  it  may  be  found 
impracticable  to  assemble  a  general  court-martial, 
upon  complaint  made  to  him  of  any  offence  com- 
mitted against  the  property  or  person  of  any 
inhabitant  of  or  resident  in  any  coimtiy  in  which 
such  troops  are  so  serving  by  any  person  serving 
with  or  belonging  to  Her  Majesty's  armies,  being 
under  the  immediate  command  of  any  such 
officer,  to  convene  a  detachment  general  court- 
martial,  which  shall  consist  of  not  less  ^an  three 
commissioned  officers,  for  the  purpose  of  trying 
any  such  person;  and  every  such  court-martiid 
shall  have  the  same  powers  m  regard  to  sentence 
upon  offenders  as  are  granted  by  this  Act  to 
general  courts-martial :  Provided  always,  that  no 
sentence  of  any  such  court-martial  shall  be  exe- 
cuted until  the  general  commanding  the  army  of 
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which  such  detachment  or  portion  forms  part 
shall  have  approved  and  confirmed  the  same. 

13.  All  general  and  other  courts-martial  shall 
administer  an  oath  to  every  witness  or  other  per- 
son who  shall  he  examined  before  such  court  in 
any  matter  relating  to  any  proceeding  before  the 
same ;  and  every  person,  as  well  civil  as  military, 
who  may  be  required  to  give  or  produce  evidence 
before  a  court-martial,  shall,  in  the  case  of  general 
courts-martial,  be  summoned  by  the  judge  advo- 
cate general,  or  his  deputy,  or  the  person  officiating 
as  judge  advocate,  and  in  the  case  of  all  other 
courts-martial  by  the  president  of  the  court ;  and 
all  persons  so  summoned  and  attending  as  wit- 
nesses before  any  court-martial  shall,  durmg  their 
necessary  attendance  in  or  on  such  courts,  and  in 
going  to  and  returning  from  the  same,  be  privileged 
from  arrest,  and  shall,  if  unduly  arrested,  be  dis- 
charged by  the  court  out  of  which  the  writ  or 
process  issued  by  which  such  witness  was  arrested, 
or  if  such  court  be  not  sitting,  then  by  any  judge 
of  the  superior  courts  of  Westminster  or  Dublin, 
or  of  the  Court  of  Session  in  Scotland,  or  of  the 
courts  of  law  in  the  East  or  West  Indies,  or  else- 
where, according  as  the  case  shall  require,  upon 
its  being  made  to  appear  to  such  court  or  judge, 
by  any  affidavit  in  a  summaiy  way,  that  such 
witness  was  arrested  in  goin)(  to  or  attending 
upon  or  returning  from  such  court-martial ;  and 
all  witnesses  so  duly  summoned  as  aforesaid  who 
shall  not  attend  on  such  courts,  or  attending 
shall  refuse  to  be  sworn,  or  being  sworn  shall 
refuse  to  give  evidence,  or  not  produce  the  docu- 
ments under  their  power  or  control  required  to  be 
produced  by  them,  or  to  answer  all  such  ques- 
tions as  the  court  may  legally  demand  of  them, 
shall  be  liable  to  be  attoched  in  the  Ck)urt  of 
Queen's  Bench  in  London  or  Dublin,  or  in  the 
Court  of  Session  or  sheri£P  or  Stewart  courts  in 
Scotland,  or  in  courts  of  law  in  the  East  or  West 
Indies,  or  in  any  of  Her  Majesty's  colonies,  gar- 
risons, or  dominions  in  Europe  or  elsewhere 
respectively,  upon  complaint  maae,  in  like  manner 
as  if  such  witness,  after  having  been  duly  sum- 
moned or  subpoenaed,  had  neglected  to  attend 
upon  a  trial  in  any  proceeding  in  the  court  in 
which  such  complaint  shall  be  made:  Pro\dded 
always,  that  nothmg  in  this  Act  contained  shall  be 
construed  to  render  an  oath  necessary  in  any  case 
where  by  law  a  solemn  affirmation  may  be  made 
instead  thereof :  It  shall  be  lawful  for  the  president 
of  any  court-martial  to  administer  an  oath  to  a 
shorthand  writer  to  take  down,  according  to  the 
best  of  his  power,  the  evidence  to  be  given  before 
the  court. 

14.  No  officer  or  soldier  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other 


court-martial  for  the  same  offence;  and  no 
finding,  opinion,  or  sentence  given  by  any  court- 
martial,  and  signed  by  the  president  thereof,  shall 
be  revised  more  than  once,  nor  shall  any  addi- 
tional evidence  in  respect  of  any  charge  on  which 
the  prisoner  then  stands  arraigned  be  received  by 
the  court  on  any  revision. 

15.  If  any  person  subject  to  this  Act  shall  it 
any  time  auring  the  continuance  of  this  Act 
begin,  excite,  cause,  or  join  in  any  mutmy  cr 
semtion  in  any  forces  belonging  to  Her  Majaty*8 
army,  or  Her  Majesty's  royal  marines,  at  sM 
not  use  his  utmost  endeavours  to  suppress  Hie 
same,  or  shall  conspire  with  any  other  person  to 
cause  a  mutiny,  or  coming  to  the  knowledge  d 
any  mutiny  or  intended  mutiny  shall  not,  wiSioot 
delay,  give  information  thereof  to  his  commanding 
officer ;  or  shall  hold  correspondence  with  or  gi?e 
advice  or  intelligence  to  any  rebel  or  enemy  of 
Her  Majesty,  either  by  letters,  messages,  signs,  or 
tokens,  in  any  manner  or  way  whatsoever;  or 
shall  treat  or  enter  into  any  terms  with  audi  iM 
or  enemy  without  Her  Majesty's  license,  or  license 
of  the  general  or  chief  commander ;  or  shall  mis- 
behave himself  before  the  enemy;  or  shall  shame- 
fully abandon  or  deUver  up  any-  garrison,  fortreas, 
Eost,  or  guard  committed  to  his  charge,  or  wbidi 
e  shall  have  been  commanded  to  defend ;  or  shall 
compel  the  governor  or  commanding  officer  of 
any  garrison,  fortress,  or  post  to  deuver  up  to 
the  enemy  or  to  abandon  the  same ;  or  shall  speak 
words  or  use  any  other  means  to  induce  such 
governor  or  commanding  officer,  or  others,  to 
misbehave  before  the  enemy,  or  shamefiiHy  to 
abandon  or  deliver  up  any  garrison,  fortress,  post, 
or  guard  committed  to  their  respective  chaive,  or 
which  he  or  they  shall  be  commanded  to  d^end ; 
or  shall  desert  Her  Majesty's  sarvice;  or  shall 
leave  his  post  before  being  regularly  relieved ;  or 
shall  sleep  on  his  post ;  or  shall  striike  or  shall 
use  or  offter  any  violence  against  his  superior 
officer,  being  in  the  execution  of  his  office,  or  shall 
disobey  any  lawful  command  of  his  superior 
officer;  or  who  being  confined  in  a  mOitaiy 
prison  shall  ofiPer  any  violence  s^inst  a  visitor  or 
other  his  superior  military  officer,  being  in  Uie 
execution  of  his  office ;  all  and  every  person  and 
persons  so  offending  in  any  of  the  matters  before 
mentioned,  whether  such  offence  be  committed 
within  this  realm  or  in  any  t)ther  ofHerMiyesty's 
dominions,  or  in  foreign  parts,  upon  land  or  a{K>n 
the  sea,  shall  suffer  death,  or  penal  servitude,  or 
such  other  pimishment  as  by  a  court-martial  shall 
be  awarded :  Provided  always,  that  any  non- 
commissioned officer  or  soldier  attested  for  or  in 
pay  in  any  regiment  or  corps  who  shall,  without 
having  first  obtained  a  regular  discharge  there- 
from, enlist  himself  in  Her  Majesty's  army,  may 
be  deemed  to  have  deserted  Her  Majesty's  searvice, 
and  shall  be  liable  to  be  punished  accordingly. 
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16.  In  all  cases  wbere  the  punishment  of  death 
shall  have  been  awarded  by  a  general  court- 
martial  or  detachment  genml  court-martial  it 
shall  be  lawful  for  Her  Majesty,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British  Isles, 
for  the  commanding  officer  having  authority  to 
confirm  the  sentence  instead  of  causing  such 
sentence  to  be  carried  into  execution  to  order  the 
offender  to  be  kept  in  penal  servitude  for  any 
teim  not  less  than  five  years,  or  to  su£Per  such 
terai  of  imprisonment,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
as  shall  seem  meet  to  Her  Majesty,  or  to  the 
officer  commanding  as  aforesaid. 

17.  Any  officer  or  soldier  of  Her  Majesty's 
army,  or  any  person  employed  in  the  War  Depart- 
ment, or  in  any  way  concerned  in  the  care  or 
distribution  of  any  money,  provisions,  forage, 
arms,  clothing,  anmiunition,  or  other  stores  be- 
longing to  Her  Majesty's  army,  or  for  Her  Ma- 
jes^s  use,  who  shall  embezzle,  fraudulently 
misapply,  wilfully  damage,  steal,  or  receive  the 
same,  lowing  them  to  have  been  stolen,  or  shall 
be  cdncemed  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general  court-martial,  and 
sentenced  to  be  kept  in  penal  servitude  for  any 
temi  not*  less  than  five  years,  or  to  suffer  such 
Dunishment  of  fine,  imprisonment  with  or  without 
nard  labour,  dismissal  from  Her  Majesty's  service, 
reduction  to  the  ranks  if  a  warrant  or  non-com- 
missioned officer,  as  such  court  shall  think  fit, 
according  to  the  nature  and  degree  of  the  offence ; 
and  every  such  offender  shall,  in  addition  to  any 
other  punishment,  make  good  at  his  own  expense 
the  loss  and  damage  sustained,  and  in  every  such 
case  the  court  is  required  to  ascertain  by  evidence 
the  amount  of  such  losd  or  damage,  and  to  de- 
clare by  their  sentence  that  such  amoimt  shall  be 
made  good  by  such  offender;  and  the  loss  and 
damage  so  ascertained  as  aforesaid  shall  be  a  debt 
to  Her  Majesty,  and  may  be  recovered  in  any 
of  Her  Mfi^esty's  courts  at  Westminster  or  in 
Dublin,  or  the  Court  of  Exchequer  in  Scotland, 
or  in  any  court  in  Her  Majesty's  colonies,  or  in 
India,  where  the  person  sentenced  by  such  court- 
martial  shall  be  resident,  after  the  said  judgment 
shall  be  confirmed  and  made  known,  or  the 
offender,  if  be  shall  remain  in  the  service,  may 
be  put  under  stoppages  not  exceeding  one  half 
of  his  pay  and  allowances  until  the  amount  so 
ascertained  shall  be  recovered. 

18.  Whenever  Her  Majesty  shall  intend  that 
any  sentence  of  penal  servitude  heretofore  or 
hereafter  passed  upon  any  offender  by  any  court- 
martial  shall  be  carried  into  execution  for  the 
term  specified  in  such  sentence  or  for  any  shorter 
term,  or  shall  be  graciously  pleased  to  commute 
as  aforesaid  to  penal  servitude  any  sentence  of 
death  passed  by  any  such  court,  the  sentence. 


together  with  Her  Majesty's  pleasure  thereupon  • 
shall  be  notified  in  writing  by  the  officer  com- 
manding in  chief  Her  Msgesty's  army  in  Great 
Britain  and  Ireland,  or  by  the  a4jutant  general, 
or  by  the  Secretary  of  State  for  the  War  Depart- 
ment, to  any  judge  of  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  in  England  or 
Ireland,  and  thereupon  such  judge  shall  make  an 
order  for  the  penal  servitude  of  such  offender  in 
conformity  with  such  notification,  and  shall  do 
all  such  other  acts  consequent  upon  such  notifi- 
cation as  such  judge  is  authorised  to  do  by  any 
Act  in  force  touching  the  penal  servitude  of 
other  offenders ;  and  it  shall  be  lawful  for  any 
judge  of  the  Queen's  Bench,  Common  Pleas,- or 
Exchequer  in  Ireland  to  make  an  order  that  any 
such  offender  convicted  in  Ireland  shall  be  kept 
in  penal  servitude  in  England;  and  such  order 
shidl  be  in  all  respects  as  effectual  in  England  as 
though  such  offender  had  been  convicted  in 
England,  and  the  order  had  been  made  by  any 
judge  of  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  in  England ;  and  the  person  in  whose 
custody  such  offender  shall  at  that  time  be,  and 
all  other  persons  whatsoever  whom  the  said  order 
may  concern,  shall  be  bound  to  obev  and  shidl 
be  assistant  in  the  execution  thereof,  and  shall 
be  liable  to  the  same  punishment  for  disobedience 
to  or  for  interrupting  the  execution  of  such  order 
as  if  the  order  had  been  made  under  the  authority 
of  any  such  Act  as  aforesaid ;  and  every  person 
so  ordered  to  be  kept  in  penal  servitude  shall  be 
subject  to  every  provision  made  by  law  and  in 
force  concerning  persons  under  sentence  of  penal 
servitude;  and  from  the  time  when  such  order 
of  penal  servitude  shall  be  made  every  Act  in 
force  touchinjr  the  escape  of  felons,  or  their  after- 
wards returning  or  being  at  large  without  leave, 
shall  apply  to  such  offender,  and  to  all  persons 
aiding  and  abetting,  contriving  or  assisting  in 
any  escape  or  intended  escape  or  returning  with- 
out leave  of  any  such  offender;  and  the  judge 
who  shall  make  any  order  of  penal  servitude  as 
aforesaid  shall  direct  the  notification  of  Her  Ma- 
jesty's pleasure,  and  his  own  order  made  there- 
upon, to  be  filed  and  kept  of  record  in  the  office 
of  the  Clerk  of  the  Crown  of  the  Court  of  Queen's 
Bench ;  and  the  said  clerk  shall  have  a  fee  of  two 
shillings  and  sixpence  only  for  filing  the  same, 
and  shall,  on  application,  deliver  a  certificate  in 
writing  (not  taking  more  than  two  shillings  and 
sixpence  for  the  same)  to  such  offender  or  to  any 
person  applying  in  his  or  Her  Majesty's  behalf, 
showing  the  Cfostian  and  surname  of  such  of- 
fender, his  offence,  the  place  where  the  court  was 
held  before  which  he  was  convicted,  and  the 
conditions  on  which  the  order  of  penal  servitude 
was  made;  which  certificate  shsdl  be  sufficient 
proof  of  the  conviction  and  sentence  of  such 
offender,  and  also  of  the  terms  on  which  such 
order  for  his  penal  servitude  was  made,  in  any 
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court  and  in  any  proceeding  wherdn  it  maj  be 
necessary  to  inquire  into  the  same. 

19.  Whenever  any  sentence  of  penal  servitude 
heretofore  or  hereafter  passed  upon  any  offender 
by  any  court-martial  holden  in  any  part  of  Her 
Majesty's  foreign  dominions,  or  elsemiere  beyond 
the  seas,  is  to  be  carried  into  execution  for  the 
term  specified  in  such  sentence  or  for  anv  shorter 
term,  or  when  sentence  of  death  passed  by  any 
such  court-martial  has  been  or  shall  as  aforesaid 
be  conunuted  to  penal  servitude,  the  same  shall 
be  notified  by  the  officer  conmianding  Her  Ma- 
jesty's forces  at  the  presidency  or  station  where 
the  offender  may  come  or  be,  or  in  his  absence 
by  the  adjutant  general  for  the  time  being,  if  in 
India  to  the  chiS  judge  or  any  judge  of  the  chief 
civil  court  of  the  presidency  or  province  where 
the  offender  may  come  or  be,  and  if  in  any  other 
part  of  Her  Majesty's  dominions  to  the  chief 
justice  or  some  other  judge  therein,  and  such 
judge  shall  make  order  for  the  intermediate 
custody  and  penal  servitude  of  such  offender; 
and  the  offender  shall,  until  handed  over  in  pur- 
suance of  any  such  order  to  the  civil  authorities, 
be  detained  in  military  custodv,  and  may  be 
moved  in  such  custody  from  place  to  place  as 
circumstances  may  require ;  ana  upon  any  such 
order  being  made  it  shall  be  duly  notified  to  the 
governor  of  the  presidency  if  in  India,  or  to  the 
governor  of  the  colony  if  in  any  of  Her  Mijesty's 
colonies,  or  to  the  person  who  shall  for  the  time 
being  be  exercising  tbe  office  of  governor  of 
such  presidency  or  colony,  who,  on  receipt  of 
such  notification,  shall  cause  such  offender  to  be 
removed  or  sent  to  some  other  colony  or  place, 
or  to  undergo  his  sentence  within  the  presidency 
or  colony  where  the  offender  was  so  sentenced, 
or  where  he  may  come  or  be  as  aforesaid,  in 
obedience  to  the  directions  for  the  removal  and 
treatment  of  convicts  which  shall  from  time  to 
time  be  transmitted  from  Her  Majesty  through 
one  of  her  Principal  Secretaries  of  State  to  such 
presidency  or  colony;  and  such  offender  shall 
according  to  such  directions  undergo  the  sentence 
of  pensd  servitude  which  shall  have  been  passed 
upon  him  either  in  the  presidency  or  colony  in 
wnich  he  has  been  so  sentenced,  or  in  the  colony 
or  place  to  which  he  has  been  so  removed  or  sent, 
ana  whilst  such  sentence  shall  remain  in  force 
shall  be  liable  to  be  imprisoned,  and  kept  to 
hard  labour,  and  otherwise  dealt  with  under  such 
sentence,  in  the  same  manner  as  if  he  had  been 
sentenced  to  be  imprisoned  with  hard  labour 
during  the  term  of  his  penal  servitude  by  the 
judgment  of  a  court  of  competent  jurisdiction  in 
su(£  presidency  or  colony,  or  in  the  colony  or 
place  to  which  he  has  been  so  removed  or  sent 
respectively ;  and  elsewhere  out  of  Her  Majesty's 
dominions  the  officer  commanding  shall  have 
power  to  make  an  order  in  writmg  for  the  penal 


servitude  or  intermediate  cuatody  eimuh.  affender; 
and  such  offender  shall  be  liable  by  virtue  of  snch 
order  to  be  imprisoned,  and  kept  to  hard  labour, 
and  otherwise  dealt  with  unoer  the  sentence  of 
the  court,  in  the  same  manner  as  if  he  had  beta 
sentenced  to  be  imprisoned  with  hard  labov 
during  the  term  of  his  penal  servitude  br  the 
judgment  of  a  court  of  competent  jurisdiction  in 
the  place  where  he  may  be  cndered  to  be  kept  in 
such  intermediate  custody,  or  in  tiie  place  to 
which  he  may  be  removed  for  the  purpose  d 
undergoing  his  sentence  of  penal  servitude.  If 
any  prisoner  shall  be  brought  to  any  place  m  the 
United  Kingdom,  there  to  uodeigo  any  seotence 
of  penal  servitude  which  has  been  passed  upon 
him  by  a  court-martial  held  elsewhere,  and  iht 
judge's  or  officer's  order  herein-before  prescribed 
for  his  penal  servitude  and  intermediate  ctaMj 
shall  not  be  forthcoming,  and  the  judge  advocate 
general,  upon  application  for  that  purpose,  s^ 
certify  that  it  appears  from  the  original  proceed- 
ings of  the  court-martial  whereby  the  priioner 
was  tried  that  he  has  been  duly  aentcaioed  to 
penal  servitude,  and  that  for  anytiung  that 
appears  to  the  contrary  thereon  such  sentence  is 
still  in  force  against  the  said  prisoner  for  tiie 
period  to  be  stated  in  such  certificate,  tiien  it 
shall  be  lawful  for  one  of  Her  Mijesty's  PrincqMl 
Secretaries  of  State,  upon  consideranon  of  sm 
certificate,  to  direct,  in  writing  under  his  hand, 
that  the  said  prisoner  shall  be  at  once  removed 
to  a  convict  prison,  and  be  impiisoned  uid  kqii 
to  hard  labour  according  to  the  aentenoe  stated 
in  such  certificate,  and  thereupon  the  prisoner 
shall  be  removed  to  such  convict  prison,  and 
shall  be  liable  to  be  imprisoned  and  kept  to  hard 
labour,  and  be  otherwise  dealt  with  during  tibe 
term  of  his  sentence,  as  if  he  had  been  sentenced 
to  a  like  term  of  penal  servitude  by  a  competent 
court  in  the  United  Kingdom. 

20.  In  any  case  where  a  saitenoe  of  penal 
servitude  shall  have  been  awarded  by  a  seoeial 
or  detachment  general  oourt-nuurtial  it  shall  be 
lawful  for  Her  Majesty,  or,  if  in  any  place  out 
of  the  United  Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  Her  Miyesty^a  fofoes 
there  serving,  inst^d  of  causing  audi  sentence  to 
be  carried  into  execution,  to  order  that  tibe 
offender  be  imprisoned,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
for  such  term  not  exceeding  two  years  as  dnO 
seem  meet  to  Her  MajeBty,  or  to  the  officers  com- 
manding as  aforesaid. 

21.  Where  an  award  of  any  forfeiture,  or  of 
deprivation  of  pay  or  of  stoppl^^es  of  par,  shall 
have  been  added  to  any  sentence  of  penal  servi- 
tude, it  shall  be  lawful  for  Her  Mi^ty,  or,  if  in 
any  place  out  of  the  United  Kingdom  or  British 
Islea,  for  the  officer  commanding  in  ditef  Her 
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Majesty's  foioes  there  serving,  in  the  event  of  the 
sentence  being  commuted  for  imprisonment,  to 
xntder  such  award  of  forfeiture,  deprivation  of  pay, 
or  stoppages,  of  pay  to  be  enforced,  mitigated,  or 
remitted,  ,as  n^y  be  deemed  expedient. 

22.  No  court-martial  shall,  for  any  ofiPenoe 
whatever  committed  under  this  Act  during  the 
time  of  peace  within  the  Queen's  dominions,  have 
power  to  sentence  any  soldier  to  corporal  punish- 
ment; provided,  tluit  any  court-martial  may 
sentence  any  soldier  to  corporal  punishment 
while  on  active  service  in  the  field,  or  on  board 
aqy  ship  not  in  commission,  for  mutiny,  insubor- 
dination, desertion,  drunkenness  on|du1^  or  on  the 
line  of  march,  disgmceful  conduct,  or  any  breach 
of  the  Articles  of  War;  and  no  sentence  of  cor- 
poral punishment  shall  ej^ceed  fifty  lashes. 

2£3.  It  shall  be  lawful  for  any  general,  district, 
or  garrison  court-martial,  in  addition  to  any 
sentence  of  corporal  punishment,  to  award  im- 
inisonment,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  such  con- 
finement not  exceeding  the  periods  prescribed  by 
the  Articles  of  War. 

24.  In  all  cases  in  which  corporal  punishment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  any  court-martial  it  shall  be  lawful 
for  Her  Majesty,  or  for  the  general  or  other  officer 
authorised  to  confirm  the  sentences  of  courts- 
martial,  to  commute  such  corporal  punishment 
to  imprisonment  for  any  period  not  exceeding 
Ibtty-two  days,  with  or  without  hard  labour,  and 
with  or'  without  solitary  confinement,  or  to  miti- 
gate such  sentence,  or  instead  of  such  sentence  to 
awud  imprisonment  for  any  period  not  exceeding 
twenty  days,  ^th  or  without  hard  labour,  and 
with  or  without  solitary  confinement  and  corporal 
punishment,  to  be  inflicted  in  the  prison,  not 
exceeding  twenty-five  lashes,  and  the  solitary 
confinement  herein-before  mentioned  shall  in  no 
fiase  exceed  seven  davs  at  a  time  with  intervals  of 
not  less  than  seven  aays  between  each  period  of 
such  confinement. 

• 

25.  It  shall  be  lawful  for  Her  Majesty  in  all 
cases  whatsoever,  instead  of  causing  a  sentence  of 
cashiering  to  be  put  in  execution,  to  order  the 
offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  such  loss  of  army  or  regimental 
rank,  or  both,  as  may  be  deemed  expedient. 

26.  A  general,  garrison,  or  district  court-martial 
may  sentence  any  soldier  to  imprisonment,  with 
or  without  hard  labour,  and  with  or  without 
solitary  confinement,  but  such  solitary  confine- 
ment shall  not  exceed  the  periods  prescribed  by 
the  Articles  of  War. 


27.  Any  regimental  or  detachment  court- 
martial  may  sentence  any  soldier  to  imprison* 
ment,  with  or  without  hard  labour,  for  any  period 
not  exoeedinff  forty-two  days,  and  with  or  without 
solitaiy  confinement  not  exceeding  the  periods 
prescribed  by  the  Articles  of  War. 

2S.  Whenever  sentence  shall  be  passed  by  a 
court-martial  on  an  offender  already  under  sen- 
tence either  of  imprisonment  or  of  penal  servitude, 
the  court  may  award  a  sentence  of  imprisonment 
or  penal  s^vitude  for  the  offence  for  which  he  is 
imder  trial,  to  commence  at  the  expiration  of  the 
imprisonment  or  penal  servitude  to  which  he  shall 
have  been  so  previously  sentenced,  although  the 
aggregate  of  uie  terms  of  imprisonment  or  penal 
servitude  respectively  may  exceed  the  term  fpr 
which  any  of  those  punishments  could  [be  other- 
wise swarded.  Whenever  Her  Msjesty  ot  any 
general  or  other  officer  authorised  to  confirm 
the  sentences  of  courts-martial,  shall  commute  a 
sentence  of  penal  servitude  or  corporal  punishment 
to  imprisonment,  and  the  offender  whose  sentence 
shall  be  so  commuted  shall,  at  the  time  of  such 
commutation,  be  under  sentence  of  imprbonment 
or  penal  servitude,  it  shall  be  lawful  for  Her 
Majesty,  or  the  general  or  other  officer  who  shidl 
so  commute  such  sentence,  to  direct  that  such 
commuted  sentence  of  imprisonment  shall  com- 
mence at  the  expiration  of  the  imprisonment  or 
penal  servitude  to  which  such  prisoner  shall  have 
Deen  so  previouslv  sentenced,  although  the  aggre- 
gate of  the  term  of  imprisonment  or  penal  servitude 
respectively  may  exceed  the  term  for  which  anv 
of  those  punishments  could  be  otherwise  awarded. 

29.  It  shall  be  lawful  for  the  Secretary  of  State 
for  the  War  Department,  and  in  India  for  the 
Governor  General  in  Council,  to  set  apart  any 
buildings  now  erected  or  which  may  hereafter  be 
erected,  or  any  part  or  parts  thereof,  as  military 
prisons,  and  to  declare  that  any  building  or  any 
two  or  more  buildings  shall  be,  and  thenceforth 
such  building  or  buildings  shall  be  deemed  and 
tfdcen  to  be,  a  military  prison ;  and  every  military 
prison  which,  under  the  provisions  of  any  former 
Act  of  Parliament,  has  been  jot  which  shall  be  so 
as  aforesaid  set  apart  and  declared,  shall  be  deemed 
to  be  a  public  prison  within  the  meaning  of  this 
Act ;  and  all  and  every  the  powers  and  authori- 
ties with  respect  to  county  gaols  or  houses  of 
correction  which  now  are  or  which  may  hereafter 
be  vested  in  any  of  Her  Mfyesty's  Principal  Secre- 
taries of  State  shall,  with  respect  to  all  sucn  military 
prisons,  belong  to  and  may  be  exercised  by  the 
Secretary  of  State  for  the  War  Department,  and  in 
India  by  the  Governor  General  m  Council;  and 
it  shall  be  lawful  for  the  said  Secretanr  of  State, 
and  in  India  for  the  Governor  General  in  Coun- 
cil, from  time  to  time  to  make,  alter,  and  repeal 
rules  and  regulations  for  the  government  and 
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superintendence  of  any  such  military  prison,  and 
of  the  governor,  provost  marshal,  officers,  and 
servants  thereof,  and  of  the  ofPenders  confined 
therein,  which  said  rules  and  regulations  so  made 
as  aforesaid  shall  remain  and  continue  to  he  in 
force  until  the  same  are  altered  or  repealed  hy 
Her  Mjyesty's  said  Secretary  of  State  for  War, 
or  in  India  by  the  Governor  General  in  Council ; 
and  it  shall  he  lawful  for  the  said  Secretary  of 
State,  and  in  India  for  the  Governor  General  in 
Council,  from  time  to  time  to  appoint  an  inspector 
general  and  inspectors  of  military  prisons,  and  a 
governor,  or  provost  marshal,  and  all  other 
necessary  officers  and  servants  for  any  such 
military  prison,  and,  as  occasion  may  arise,  to 
remove  the  governor  or  provost  marshal,  officer, 
or  servant  of  any  such  military  prison ;  and  the 
general  or  other  officer  commanaing  any  district 
or  station  within  which  may  be  any  such  militanr 
prison,  or  such  general  or  other  officer,  and  such 
other  person  or  persons  as  the  said  Secretary  of 
State,  and  in  India  the  Governor  General  in 
Council,  may  from  time  to  time  appoint,  shall  be 
a  visitor  or  visitors  of  such  prison ;  and  the  said 
Secretary  of  State,  and  in  India  the  Governor 
General  in  Council,  may  authorise  any  general 
officer  commanding  to  appoint  periodically 
visitors  to  any  militanr  prison  within  his  com- 
mand ;  and  the  said  Secretary  of  State,  and  in 
India  the  Governor  General  in  Council  or  the 
general  officer  so  appointing,  shaU  transmit  to 
the  visitor  or  visitors  of  every  military  prison 
established  by  his  authority  a  copy  of  the  rules 
and  regulations  which  are  to  be  observed  and 
enforced,  and  the  same  shall  accordingly  be 
observed  and  enforced,  within  such  prison  ;  and 
every  inspector,  visitor,  and  governor  of  any  such 
military  prison  shall,  subject  to  such  rules  and 
regulations  as  may  from  time  to  time  be  made  by 
the  said  Secretary  of  State,  or  in  India  by  the 
Governor  General  in  Council,  have  and  exercise 
in  respect  of  such  prison,  and  of  the  governor, 
officers,  and  servants  thereof,  and  of  the  prisoners 
confined  therein,  all  the  powers  and  authorities, 
as  well  in  respect  of  administering  oaths  as  other- 
wise, which  any  inspector,  visiting  justice,  or 
governor  of  a  county  gaol  or  house  of  correction 
may  respectively  exercise  as  such  :  Provided  that 
every  inspector  of  such  military  prisons,  who  is 
also  a  director  of  convict  prisons,  shall  have  the 
same  power  in  such  military  prisons  as  he  has  in 
convict  prisons. 

30.  Every  governor,  provost  marshal,  gaoler, 
or  keeper  of  any  public  prison  or  of  any  gaol  or 
house  of  correction  in  any  part  of  Her  Majesty's 
dominions  shall  receive  into  his  custody  any 
military  offender  under  sentence  of  imnrisonment 
by  a  court-martial,  upon  delivery  to  nim  of  an 
order  in  writing  in  that  behalf  from  the  general 
commanding  in  chief,  or  the  adjutant  general,  or 


the  officer  who  confirmed  the  procee^dings  of  the 
court,  or  the  officer  commanding  the  regiment  or 
corps  to  which  the  offender  belongs  or  is  at- 
tached, which  order  shall  specify  the  offience  of 
which  he  shall  have  been  convicted,  and  the 
sentence  of  the  court,  and  the  period  of  impri- 
sonment which  he  is  to  imdergo,  and  the  day 
and  hour  of  the  day  on  which  he  is  to  bre 
released;  and  such  governor,  provost  marshal, 
gaoler,  or  keeper  &\m\  keep  such  offender  in  a 
proper  place  of  confinement,  with  or  without 
hard  labour,  and  with  or  without  solitary  con- 
finement, according  to  the  sentence  of  the  court 
and  during  the  time  specified  in  the  said  ordor, 
or  until  he  be  discharged  or  delivered  over  to 
other  custody  before  the  expiration  of  that  time 
under  an  order  duly  made  for  that  purpose ;  and 
whenever  troops  are  called  out  in  aid  of  the  civil 
power,  or  are  stationed  in  billets,  or  are  on  the 
line  of  march,  every  governor,  provost  marshal, 
gaoler,  or  keeper  of  any  public  prison,  Raol, 
house  of  correction,  lock-up  nouse,  or  other  place 
of  confinement,  shall  receive  into  his  custody  any 
soldier  for  a  period  not  exceeding  seven  days, 
upon  delivery  to  him  of  an  order  in  writing  on 
that  behalf  from  the  officer  commanding  such 
troops. 

31.  In  the  case  of  a  prisoner  undergoing 
imprisonment  under  the  sentence  of  a  oourt- 
mu^al  in  any  public  prison  other  than  the 
military  prisons  set  apart  by  the  authority  of  this 
Act,  or  in  any  gaol  or  house  of  correction  in  any 
part  of  the  United  Kingdom,  it  shall  be  lawful 
for  the  general  commanding  in  chief,  or  the 
adjutant  general^  or  the  officer  who  confirmed  the 
proceedings  of  the  court,  or  the  officer  com- 
manding the  district  or  garrison  in  which  such 
prisoner  may  be,  to  give,  as  often  as  occasion 
may  arise,  an  order  in  writing  directing  that  the 
prisoner  be  discharged,  or  be  delivered  over  to 
military  custody,  whether  for  the  purpose  of 
being  removed  to  some  other  prison  or  place  in 
the  United  Kingdom,  there  to  undergo  the 
remainder  or  any  part  of  his  sentence,  or  for  the 
purpose  of  being  brought  before  a  court-martial 
either  as  a  witness  or  for  trial ;  and  in  the  case  of 
a  prisoner  undergoing  inrprisonment  or  penal 
servitude  under  the  sentence  of  a  cour^-martial  in 
any  public  prison  other  than  such  military  prison 
as  aforesaid,  or  in  any  gaol  or  house  of  correction 
in  any  part  of  Her  Majesty's  dominions  other 
than  the  United  Kingdom,  it  shall  be  lawful  for 
the  general  commanding  in  chief  or  the  adjutant 
general  of  Her  Majesty's  forces  in  the  case  of  any 
such  prisoner,  and  for  the  Commander-in-Chi« 
in  Inoia  in  the  case  of  any  prisoner  so  confined 
in  any  part  of  Her  Majesty's  Indian  dominions, 
and  for  the  general  commanding  in  chief  in  any 
presidency  in  India  in  the  case  of  a  prisoner  so 
therein  confined,  and  for  the  officer  commandinji^ 
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in  chief  or  the  officer  who  confirmed  the  pro- 
credings  of  the  court  at  any  foreifo^  station  in 
the  case  of  a  prisoner  so  there  confined,  to  f^ive, 
•8  often  as  occasion  may  arise,  an  order  in  writing 
dincUng  that  the  prisoner  be  discharged  or  b^ 
delivered  over  to  military  custody,  whether  for 
the  purpose  of  being  removed  to  some  other 
prison  or  place  in  any  part  of  Her  Majesty's 
dominions,  there  to  "undergo  the  remainder  or 
an^part  of  bis  sentence,  or  for  the  purpose  of 
bang  brought  before  a  court-martial  either  as  a 
witness  or  for  trial;   and  in  the  case  of  any 
prisoner  who  shall   be    removed   by  any  such 
order  from  any  such  prison,  gaol,  or  house  of 
correction  either  within  the  United  Kingdom  or 
elsewhere  to  some  other  prison  or  place  either  in 
the  United  Kingdom  or  elsewhere,  the  officer 
who  gave  such  order  shall  also  give  an  order  in 
writing  directing  the  governor,  provost  marshal, 
gaoler,  or  keeper  of  such  other  prison  or  place 
to  receive  such  prisoner  into  his  custody,  and 
specifying  the  offence  of  which   such  prisoner 
wall  have  been  convicted,  and  the  sentence  of 
the  court,  and  the  period  of  imprisonment  which 
he  is  to  undergo,  and  the  day  and  the  hour  on 
which  he  is  to  be  released ;  and  such  governor, 
provost  marshal,  gaoler,   or  keeper  shall  keep 
such  offender  in  a  proper  place  of  confinement, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  according  to  the  sentence 
of  the  court,  and  during  the  time  specified  in 
the  said  order,  or  until  he  be  duly  discharged  or 
delivered  over  to  other  custody  before  the  ex- 
piration of  that  time  under  an  order  duly  made 
ibr  that  purpose ;  and  in  the  case  of  a  prisoner 
undergoing    imprisonment    or   penal    servitude 
under  the  sentence  of  a  court-martial  in  any 
miUtaufy  prison  in  any  part  of  Her  Majesty's 
dominions,  the  Secretary  of  State  for  the  War 
Department,  or  the  general  officer  commanding 
the  district  or  station  in  which  the  prison  may 
be  situated,  shall  have  the  like  powers  in  regard 
to  the    discharge    and    delivery  over    of   such 
prisoners  to  military  custody  as  may  be  lawfully 
exercised  b^  any  of  the  military  authorities  above 
mentioned  in  respect  of  any  prisoners  undergoing 
confinement  as  aforesaid  in  any  public  prison 
other  than  a  military  prison,  or  in  any  gaol  or 
house  of  correction  in  any  part  of  Her  Majesty's 
dominions ;  and  such  prisoner  in  any  of  the  cases 
herein-before  mentioned  shall  accordingly,  on  the 
production  of  any  such  order  as  is  herein-before 
mentioned,  be  discharged  or  delivered  over,  as 
the  case  may  be  :  Provided  always,  that  the  time 
during  which  any  prisoner  under  sentence  of 
imprisonment  by  a  court-martial  shall  be  detained 
in  such  military  custody  under  such  order  as 
aforesaid   shall   be    reckoned    as    imprisonment 
under  the  sentence,  for  whatever  purpose  such 
detention  shall  take  place;  and  such  prisoner 
may  during  such  time,  either  when  on  board  ship 


or  otherwise,  be  subjected  to  such  restraint  as  is 
necessary  for  his  detention  and  removal. 

32.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Majesty's 
dominions  shall  diet  and  supply  every  soldier 
imprisoned  therein  under  the  sentence  of  a  court- 
martial  or  as  a  deserter  with  fiiel  and  other  neces- 
saries according  to  the  regulations  of  such  place 
of  confinement,  and  shall  receive  on  account  of 
every  soldier,  out  of  the  subsistence  of  such 
soldier  during  the  period  of  his  imprisonment, 
in  Great  Britain  and  Ireland,  one  shilling  per 
diem,  and  in  other  parts  of  Her  Magesty's 
dominions  sixpence  per  diem :  In  all  cases  where 
such  soldier  is  sentenced  to  be  discharged  from 
the  army  on  the  completion  of  his  term  of  im- 
prisonment, the  Secretary  of  State  for  the  War 
Department  may  cause  to  be  issued  out  of  army 
votes,  upon  application  in  writing,  signed  by  any 
justice  within  whose  jurisdiction  such  place  of 
confinement  shall  be  locally  situated,  together 
with  a  copy  of  the  order  of  commitment,  a  further 
sum  not  exceeding  sixpence  per  diem,  and  which 
said  sum  of  one  shiUing  or  of  sixpence,  and  the 
further  sum,  if  any,  as  the  case  may  be,  shall  be 
carried  to  the  credit  of  the  fund  from  which  the 
expense  of  such  place  of  confinement  is  defrayed. 
A  sentence  of  imprisonment  or  of  penal  servitude 
passed  either  by  a  court-martial  or  by  any  court 
of  criminal  junsdiction  upon  any  person  subject 
to  this  Act,  shall  be  in  no  respect  affected  by 
such  person  ceasing  to  be  subject  to  this  Act 
by  discharge  or  otherwise  at  any  time :  Provided, 
that  for  each  person  so  ceasing  to  be  subject  to 
this  Act,  the  Secretary  of  State  for  the  War 
Department  may  cause  to  be  issued  out  of  army 
votes,  upon  application  in  writing,  signed  by  any 
justice  as  aforesaid,  together  with  a  copy  of  the 
order  of  commitment,  a  sum  not  exceeding  one 
shilling  and  sixpence  per  diem,  which  said  sum 
shall  be  carried  to  the  credit  of  the  fund  from 
which  the  expense  of  such  place  of  confinement 
is  defrayed. 

In  India  the  expenses  incurred  under  the  pro- 
visions of  this  section  shall  be  paid  in  the  same 
manner  as  the  other  expenses  of  such  prison,  or 
as  may  be  provided  by  the  laws  or  regulations  to 
be  made  in  that  behalf. 

33.  Every  gaoler  or  keeper  of  any  public 
prison,  gaol,  house  of  correction,  or  other  place 
of  confiuMneut,  to  whom  any  notice  shall  have 
been  given,  or  who  shall  have  reason  to  know  or 
believe,  that  any  person  in  his  custody  for  any 
offence,  civil  or  military,  is  a  soldier  liable  to 
serve  Her  Maiesty  on  the  expiration  of  his  im- 

Erisonment,  shall  forthwith,  or  as  soon  as  may 
e,  give,  if  in  Great  Britain,  to  the  Secretary  of 
State  for  the  War  Department,  and  if  in  Ireland 
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to  the  general  commanding  Her  Mijesty's  fcffces 
in  Ireland,  or  if  in  India  to  the  adjutant  general 
of  the  army,  or  to  the  nearest  military  authority 
with  whom  it  may  be  convenient  to  communicate, 
notice  of  the  day  and  hour  on  which  the  im- 
prisonment of  such  person  will  expire ;  and  every 
such  gaoler  or  keeper  is  hereby  required  to  use 
his  best  endeavours  to  ascertain  and  report  in  all 
cases  where  practicable  the  particular  regiment  or 
corps,  battalion  of  a  regiment  or  battery  of  artil- 
lery, to  which  such  soldier  belongs,  and  also 
whether  he  belongs  to  the  dep6t  or  the  head 
quarters  of  his  regiment ;  and  in  the  event  of  his 
being  a  recruit  who  has  not  joined,  that  it  may 
foe  so  stated  in  his  report,  together  with  the  name 
of  the  place  where  the  man  enlisted.  In  all  cases 
where  the  soldier  in  custody  is  under  sentence  to 
be  discharged  from  the  service  on  the  completion 
of  his  term  of  imprisonment,  and  the  discharge 
document  is  in  the  hands  of  the  gaoler,  such 
gaoler  shall  not  be  required  to  make  any 
report  thereof  to  the  Secretary  of  State  for  War, 
or  to  the  military  authorities  herein-before 
referred  to. 

34.  Upon  reasonable  suspicion  that  a  person  is 
a  deserter  it  shall  be  lawful  for  any  constable,  or 
if  no  constable  can  be  immediately  met  with,  then 
for  any  officer  or  soldier  in  Her  Majesty's  service, 
or  other  person,  to  apprehend  or  cause  to  be 
apprehended  such  suspected  person,  and  forthwith 
to  Dring  kim  or  cause  him  to  be  brought  before 
any  justice  living  in  or  near  the  place  where  he 
was  so  apprehended  and  acting  for  the  county, 
city,  district,  place,  or  borough  wherein  such 
place  is  situate,  or  for  the  county  adjoining  such 
first-mentioned  county  or  such  borough;  and 
such  justice  is  hereby  authorised  and  required  to 
inquire  whether  such  suspected  person  is  a 
deserter,  and  from  time  to  time  to  defer  the  said 
inquiry  and  to  remand  the  said  suspected  person 
in  the  manner  prescribed  by  an  Act  passed  in  the 
eleventh  and  twelfth  years  of  l^e  reign  of  Her 
present  Migesty,  chapter  forty-two,  section  twenty- 
one,  and  subject  to  every  provision  therein  con- 
tained ;  and  if  it  shall  appear  to  the  satisfaction 
of  such  justice  by  the  testimonv  of  one  or  more 
witnesses  taken  upon  oath,  or  dv  the  confession 
of  such  suspected  person,  confirmed  by  some 
corroborative  evidence  upon  oath  or  by  the  know- 
ledge of  such  justice,  that  such  suspected  person 
is  a  deserter,  such  justice  shall  forthwith  cause 
him  to  be  conveyed  in  civil  custody  to  the  head 
quarters  or  depot  of  the  regiment  or  corps  to 
which  he  belongs,  if  stationed  within  a  convenient 
and  easily  accessible  distance  from  the  place  of 
commitment,  or  if  not  so  stationed  then  to  the 
•nearest  or  most  convenient  public  prison  (other 
than  a  military  prison  set  apart  under  the  au- 
thority of  this  Act)  or  police  station  legally  pro- 
vided as  a  lock-up  house  for  temporary  connne- 


ment  of  persons  tak^i  into  custody,  whether  su^ 
prison  or  police  station  be  in  the  county  or 
borough  in  which  such  suspected  person  was 
apprehended  or  in^ithich  he  was  committed,  or 
not;  or  if  the  deserter  has  been  apprehended  by 
a  party  of  soldiers  of  his  own  regmient  or  corps 
in  charge  of  a  commissioned  officer,  such  justice 
may  deliver  him  up  to  such  party,  unless  the 
officer  shall  deem  it  necessair  to  have  the  deserter 
conunitted  to  prison  for  safe  custody;  and  sudi 
justice  shall  tnmsmitan  account  of  the  prooeedinKS, 
in  the  form  prescribed  in  the  schedule  uinexed 
to  this  Act,  to  the  Secretary  of  State  for  the  War 
Department,  specifying  therein  whether  such 
deserter  was  delivered  to  his  regiment  or  corps, 
or  to  the  party  of  his  regiment  or  corps,  in  order 
to  his  being  t^en  to  the  head  quarters  or  dep5t 
of  his  regiment  or  corps,  or  whether  suoh  deserter 
was  committed  to  prison,  to  the  end  that  the 
person  so  committed  may  be  removed  by  an  order 
rrom  the  office  of  the  said  Secretary  of  State,  and 
proceeded  against  according  to  law;  and  sudi 
justice  shall  ^o  send  to  the  said  Secretary  of  State 
a  report  stating  the  names  of  the  persons  by  whom 
or  by  or  through  whose  means  the  des»t»  was 
apprehended  and  secured ;  and  the  said  Secretaiy 
of  State  shall  transmit  to  such  justice  an  order 
for  the  payment  to  such  persons  of  such  sum  not 
exceeding  forty  shillings  as  tke  said  Secretary  of 
State  shall  be  satisfied  they  are  entitled  to  accord- 
ing to  the  true  intent  and  meaning  of  this  Act; 
and  for  such  information,  conmutment,  and 
report  as  aforesaid  the  derk  of  the  said  justice 
^haU  be  entitled  to  a  fee  of  two  shillings  and  no 
more>  and  every  gaoler  and  other  person  into 
whose  custody  any  person  charged  with  desertion 
is  conmiitted  shall  immediately  upon  the  receipt 
of  the  person  so  charged  into  his  custody  pay 
such  fee  of  two  shillings,  and  shall  notify  the 
fact  to  the  Secretary  of  State  for  the  War 
Department,  and  transmit  alao  to  the  said  Se- 
cretary of  State  a  copy  of  the  commitment,  to 
the  end  that  such  Secretary  of  State  may  order 
repayment  of  such  fees;  and  when  any  8u4» 
person  shall  be  apprehended  and  conmiitted  as  a 
deserter  in  any  part  of  Her  Mi^esty's  ioreifn 
dominions  the  justice  shall  forthwith  cause  hun 
to  be  conveyed  to  some  public  jmson,  if  the 
regiment  or  corps  to  whicn  he  is  suspected  to 
bdong  shall  not  be  in  such  part,  or,  if  the  regi- 
ment or  corps  be  in  such  part  the  justice  may 
deliver  him  into  custody  at  the  nearest  militaiy 
post  if  within  reasonable  distance,  although  tli^ 
regiment  to  which  such  person  is  suspected  to 
belong  may  not  be  stationed  at  such  militaiy 
post ;  and  such  justice  shall  in  every  case  transmit 
to  the  general  or  other  officer  commanding  a 
descriptive  return  in  the  form  prescribed  in  the 
schedule  to  this  Act  annexed,  to  the  end  that 
such  person  may  be  removed  by  order  of  sudi 
officer,  and  proceeded  against  according  to  law; 
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and  Buch  descriptive  return  purporting  to  be  duly 
mide  and  subscribed  in  accordance  with  the  Act 
•hall>  in  the  absence  of  proof  to  the  contraiy,  be 
deemed  sufficient  evidence  of  the  fiaots  and 
matters  therein  stated:  Provided  always,  that 
anjsuch  person  so  committed  as  a  deserter  in 
anV  part  of  Her  Majesty's  dominions  shall, 
subject  to  the  provisions  herein-after  contained, 
be  li^le  to  be  transferred  by  order  of  the  general 
cr  other  officer  commanding  to  serve  in  any 
rctfiment  or  corps  or  dep6t  nearest  to  the  i^ace 
where  he  shall  have  been  apprehended,  or  to  any 
other  regiment  or  corps  to  which  it  may  be  de- 
mble  t^t  he  should  be  transferred,  and  shall 
also  be  liable  after  such  transfer  of  service  to  be 
tried  and  punished  as  a  deserter. 

35.  Every  gaoler  or  keeper  of  any  public 
prison,  gaol,  house  of  correction,  lock-up  house, 
or  other  place  of  confinement  in  any  pait  of  Her 
Majesty's  dominions  is  hereby  required  to  receive 
and  confine  therein  every  deserter  who  shall  be 
delivered  into  his  custody  by  any  soldier  or  other 
person  conveying  such  deserter  under  lawful 
authority,  on  production  of  the  warrant  of  the 
iustice  of  the  peace  on  which  such  deserter  shall 
hare  been  taken,  or  some  order  from  the  office 
of  the  Secretary  of  State  for  the  War  Depart- 
ment, which  order  shall  continue  in  force  until 
the  deserter  shall  have  arrived  at  his  destination ; 
and  such  gaoler  or  keeper  shall  be  entitled  to 
one  shilling  for  the  safe  custody  of  the  said 
deserter  while  halted  on  the  march,  and  to  such 
subaistence  for  his  maintenance  as  shaU  be 
directed  by  Her  Majesty's  regulations. 

36.  Any  recruit  for  Her  Majesty's  army  who, 
having  been  attested  or  received  pay  other  than 
enlisting  money,  shall  desert  before  joining  the 
regiment  or  corps  for  which  he  has  enlisted,  shall, 
on  being  apprehended,  and  committed  for  such 
desertion  by  any  justice  of  the  peace  upon  the 
testimony  of  one  or  more  witnesses  upon  oath, 
or  upon  his  own  confession,  forfeit  his  personal 
bounty,  and  be  liable  to  be  transferred  to  any 
regiment  or  corps  or  dep6t  nearest  to  the  place 
where  he  shall  have  been  apprehended,  or  to  any 
other  regiment  or  corps  to  which  Her  Majesty 
may  deem  it  more  desirable  that  he  shonld  be 
transferred  :  Provided  always,  that  such  deserters 
thus  transferred  shall  not  be  liable  to  other 
punishment  for  the  ofiPence,  or  to  any  other 
penalty  except  the  forfeiture  of  their  personal 
bounty. 

37-  An  J  person  who  shall  confess  himself  to  be 
a  deserter  £rom  Her  Maiesty's  forces,  or  fi^om  the 
embodied  militia,  shall  be  liable  to  be  taken 
before  any  two  justices  of  the  peace  acting  for  the 
county,  oiatrict,  city,  burgh,  or  place  where  any 


such  person  shall  at  any  time  happen  to  be  when 
he  sludl  be  brought  before  them,  and  on  proof 
that  uiy  such  confession  as  aforesaid  was  Adse 
shall  by  the  said  justices  be  adjudged  to  be 
punished,  if  in  England,  as  a  rogue  and  vaga- 
bond,  and  if  elsewhere  by  oommitaient  to  some 
prison  or  house  of  ocnrection,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  three 
calendar  months ;  and  if,  when  such  person  shall 
be  brought  before  the  said  justices,  it  shall  be 

Cved  to  their  satirfaotion  that  such  confession 
been  made,  but  evidence  of  the  truth  or 
falsehood  of  such  confession  shall  not  at  that 
time  be  forthcoming,  such  justices  within  the 
United  Kmgdom  are  hereby  required  to  remand 
such  person  in  the  manner  herein-befcMre  men- 
tioned, and  to  transmit  a  statement  of  the  case 
and  descriptive  return  to  the  Secretary  of  State 
for  the  War  Department,  with  a  request  to  be 
informed  whether  such  person  appears  to  belong 
or  to  have  belonged  to  the  regiment  or  corps 
from  which  he  shall  have  so  confessed  himsdf  to 
have  deserted ;  and  a  letter  from  the  War  Offi6e 
in  reply  thereto,  referring  to  such  statement,  and 
purporting  to  be  signed  by  or  on  behalf  of  the 
Secretary  of  State  for  the  War  Department,  shall 
be  admissible  in  evidence  agunst  such  person, 
and  shall  be  deemed  to  be  legal  evidence  of  the 
facts  stated  therein,  and  on  the  receipt  thereof 
the  said  justices  shall  forthwith  proceed  to  abju- 
dicate upon  the  case.  In  India  the  authority 
herein  given  to  two  justices  may  be  exercised  by 
one  European  justice  or  magistrate. 

38.  When  there  shall  not  be  an^  military 
officer  of  rank  not  inferior  to  captam,  or  any 
adjutant  of  regular  militia,  within  convenient 
distance  of  the  place  where  any  non-commissioned 
officer  or  soldier  on  furiough  shall  be  detained  by 
sickness  or  other  casualty  rendering  necessary 
any  extension  of  such  furlough,  it  shidl  be  lawful 
for  any  justice  who  shall  be  satisfied  of  such 
necessilT  to  grant  an  extension  of  furlough  fbr 
a  perioa  not  exceeding  one  month ;  and  the  said 
justice  shall  bv  letter  immediately  certify  such 
extension  and  tne  caiise  thereof  to  the  command- 
ing officer  of  the  corps  or  detachment  to  which 
such  non-commissioned  officer  or  soldier  belongs, 
if  known,  and  if  not  then  to  the  agent  of  me 
regiment  or  corps,  in  order  that  the  proper  sum 
may  be  remitted  to  such  non-commissioned 
officer  or  soldier,  who  shall  not  during  the  period 
of  such  extension  of  furlough  be  liable  to  be 
treated  as  a  deserter:  Provided  idways,  that 
nothing  herein  contained  shall  be  construed  to 
exempt  any  soldier  from  tnal  and  punishment, 
according  to  the  provisions  of  thb  Act,  for  anv 
false  representation  made  by  him  in  that  behalf 
to  the  said  justice,  or  for  an^  breach  of  discipline 
committed  oy  him  in  applying  for  and  obtaining 
the  said  extension  of  furlough. 
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39.  No  person  subject  to  this  Act,  Having  been 
acquitted  or  convictea  of  any  crime  or  offence  by 
the  civil  magistrate,  or  by  the  verdict  of  a  jury, 
shall  be  liable  to  be  again  convicted  for  the  same 
crime  or  offence  by  a  court-martial,  or  to  be 
punished  for  the  same  otherwise  than  by  cashier- 
mg  in  the  case  of  a  commissioned  officer,  or  in 
the  case  of  a  warrant  officer  by  reduction  to  an 
inferior  class  or  to  the  rank  of  a  private  soldier 
by  order  of  the  Commander-in-Chief,  or  in  the 
case  of  an  army  schoolmaster  to  discharge  from 
the  service,  or  loss  of  the  whole  or  any  period  of 
his  previous  service  reckoning  towards  pension 
on  discharge  by  order  of  the  Commander-in- 
Chief,  or  m  the  case  of  a  non-commissioned 
officer  by  reduction  to  the  ranks  by  order  of  the 
Commander-in-Chief  or  of  the  colonel,  or  in  the 
militia  by  order  of  the  appointed  commandant  of 
the  regiment  or  corps ;  and  whenever  any  office* 
or  soldier  shall  have  been  tried  by  any  court  of 
ordinary  criminaljurisdiction,  the  clerk  of  such 
court  or  other  officer  having  the  custody  of  the 
records  of  such  court,  or  •the  deputy  of  such 
clerk,  shidl,  if  required  by  the  officer  commanding 
the  regiment  or  corps  to  which  such  officer  or 
soldier  shall  belong,  transmit  to  him  a  certificate 
setting  forth  the  offence  of  which  the  prisoner 
was  convicted,  together  with  the  judgment  of  the 
court  thereon  if  such  officer  or  soldier  shall  have 
been  convicted,  or  of  the  acquittal  of  such  officer 
or  soldier,  and  shall  be  allowed  for  such  certificate 
a  fee  of  three  shillings. 

40.  Any  person  attested  for  Her  Majesty's 
army,  or  serving  on  the  permanent  staff  of  the 
disembodied  militia  or  volunteers  other  than  as  a 
commissioned  officer,  shall  be  Uable  to  be  taken 
out  of  Her  Majesty's  service  only  by  process  or 
execution  on  account  of  any  charge  of  felony  or 
of  misdemeanor,  or  of  any  crime  or  offence  other 
than  the  misdemeanor  of  absenting  himself  from 
his  service,  or  neglecting  to  fulfil  his  contract,  or 
otherwise  misconducting  himself  respecting  the 
same,  or  the  misdemeanor  of  refusing  to  comply 
with  an  order  of  justices  for  the  payment  of 
money,  or  on  account  of  an  original  debt  proved 
by  affida\dt  of  the  plaintiff  or  of  some  one  on  his 
behalf  to  amount  to  the  value  of  thirty  pounds  at 
the  least,  over  and  above  all  costs  of  suit,  such 
affidavit  to  be  sworn,  without  payment  of  anv 
fee,  before  some  judge  of  the  court  out  of  which 
process  or  execution  shall  issue,  or  before  some 
person  authorised  to  take  affidavits  in  such  court, 
of  which  affidavit,  when  duly  filed  in  such  court, 
a  memorandum  shall,  without  fee,  be  endorsed 
upon  the  back  of  such  process,  stating  the  facts 
sworn  to,  and  the  day  of  filing  such  affidavit ; 
but  no  soldier  or  other  person  as  aforesaid  shall 
be  liable  by  any  process  whatever  to  appear  before 
any  justice  of  the  peace  or  other  authority  what- 
ever, or  to  be  taken  out  of  Her  Majesty's  service 


by  an^r  writ,  summons,  warrant,  order,  judgment, 
execution,  or  any  process  whatsoever  issued  l^  or 
by  the  authori^  of  any  court  of  law,  or  snj 
magistrate,  justice  or  justices  of  the  peace,  or  anj 
o^er  authority  whatsoever,  for  any  original  den 
not  amounting  to  thirty  pounds,  or  for  the  breach 
of  any  contract,  covenant,  agreement,  or  other 
engagement  whatever  by  parol  or  in  writing,  or 
for  having  left  or  deserted  his  employer  or  muter, 
or  his  contract,  work,  or  labour,  or  misconducting 
himself  respecting  the  same,  except  in  the  case  of 
an  apprentice,  or  of  an  indentured  labours,  as 
herein-after  described ;  and  all  summonses,  war* 
rants,  commitments,  indictments,  convictions, 
judgments,  and  sentences  on  account  of  any  of 
the  matters  for  which  it  is  herein  declared  that  a 
soldier  or  other  person  as  aforesaid  is  not  liable 
to  be  taken  out  of  Her  Migesty's  service  shall  be 
utterly  illegal,  and  null  and  void,  to  all  intents 
and  purposes ;  and  any  judge  of  any  such  cooit 
may  examine  into  any  complaint  made  by  a 
soldier  or  by  his  superior  officer,  and  by  warrant 
under  his  hand  discharge  such  soldier,  without 
fee,  he  being  shown  to  have  been  arrested  oon- 
traiy  to  the  intent  of  this  Act,  and  shall  award 
reasonable  costs  to  such  complainant,  who  shall 
have  for  the  recovery  thereof  the  like  remedy  as 
would  have  been  applicable  to  the  recovery  of 
any  costs  which  might  have  been  awarded  against 
the  complainant  in  any  judgment  or  execution  as 
aforesaid,  or  a  writ  of  Habeas  corpus  ad  sub- 
jiciendum shall  be  awarded  or  issued,  and  the 
discharge  of  any  such  soldier  out  of  custody  shall 
be  ordered  thereupon ;  provided  that  any  plaintiff!, 
upon  notice  of  the  cause  of  action  first  given  in 
writing  to  any  soldier,  or  left  at  his  last  Quarters, 
mav  proceed  in  any  action  or  suit  to  judgment, 
ana  have  execution  other  than  against  Uie  bodv 
or  military  necessaries  or  equipments  of  such 
soldier ;  provided  also,  that  nothing  herein  con- 
tained relating  to  the  leaving  or  deserting  a 
master  or  employer,  or  to  the  breach  of  any  con- 
tract, agreement,  or  engagement,  shall  ^ply  to 
persons  who  shall  be  retJly  and  bon&  fide  apjnen- 
tices,  duly  bound,  imder  the  age  of  twenty-one 
years,  or  to  indentured  labourers,  as  herein-after 
prescribed. 

41 .  No  person  who  shall  be  commissioned  and 
in  full  pav  as  an  officer  shall  be  capable  of  being 
nominated  or  elected  to  be  sheriff  of  any  county, 
borough,  or  other  place,  or  to  be  mayor,  potteere, 
aldermaii,  or  to  hold  any  office  in  any  municipal 
corporation  in  any  city,  borough,  or  place  in  Great 
Britain  or  Ireland :  Provided  that  the  competence 
or  liability  of  any  officer  to  be  nominatea  to  <a 
to  hold  any  of  the  aforesaid  offices  shall  not  be 
deemed  to  be  affected  by  reason  of  the  corps  to 
which  he  belongs  being  assembled  for  annual 
training  at  the  time  of  his  nomination  to,  or 
during  the  period  of  his  tenure  of,  such  office. 
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42.  Every  person  authorised  to  enlist  recruits 
or  to  enrol  men  under  any  Reserve  Force  Acts,  or 
to  enlist  men  under  any  Militia  Reserve  Acts, 
sludl  first  ask  the  person  about  to  be  so  enlisted 
or  enrolled  whether  he  belonp^  to  any  and  what 
force  in  Her  Majesty's  service,  and  also  such 
other  questions  as  the  proper  authorities  may 
direct  to  be  put  to  such  persons,  and  in  case  of  a 
recruit  shall  immediately  after  giving  him  enlist- 
ing money  serve  him  with  a  notice  in  the  form 
oiSered  by  the  Secretary  of  State  for  the  War 
Department  to  be  used. 

43.  Every  person  who  shall  receive  enlisting 
money  in  manner  aforesaid,  knowing  it  to  h^ 
such,  shall,  subject  to  the  provisions  herein-after 
contained,  upon  such  receipt  be  deemed  to  be  en- 
listed as  a  soldier  in  Her  Majesty's  service,  and 
wldle  he  shall  remiun  with  the  recruiting  party 
shflJl  be  entitled  to  be  billeted. 

44.  Every  person  so  enlisted  as  aforesaid  shall, 
within  ninety-six  hours  (any  intervening  Sunday, 
Christmas  Day,  or  Good  Friday  not  included) 
but  not  sooner  than  twenty-four  nours  after  such 
enlistment,  appear,  tofrether  with  some  person 
employed  in  the  recruitmg  service,  before  a  justice 
of  the  peace,  not  being  an  officer  of  the  army,  for 
the  purpose  of  bdng  attested  as  a  soldier,  or  of 
objecting  to  his  enlistment. 

45.  liVhen  a  recruit  upon  appearing  before  a 
justice  for  the  purposes  aforesaid  shall  dissent 
from  or  object  to  his  enlistment,  and  shall  satisfy 
tiie  justice  that  the  same  was  effected  in  any 
respect  irregularly,  he  shall  forthwith  discharge 
the  recruit  absolutely,  and  shall  report  such 
discharge  to  the  inspecting  field  officer  of  the 
district,  or  in  the  case  of  a  recruit  enlisted  at  the 
hotd  quarters  or  dep6t  of  a  regiment  to  the  officer 
commanding  the  same ;  but  if  the  recruit  so  dis- 
senting shall  not  allege  or  shall  not  satisfy  the 
justice  that  the  enlistment  was  effected  irregularly, 
nevertheless,  upon  repayment  of  the  enlisting 
money,  and  of  any  sum  received  by  him  in  respect 
of  pay  or  allowances,  and  of  a  further  sum  of 
twen*^  shillings  as  smart  money,  he  will  be  en- 
titled to  be  discharged,  and  the  sum  paid  by  such 
recruit  upon  his  discharge  shall  be  kept  by  the 
justice,  and,  after  deducting  therefrom  one  shilling 
as  the  fee  for  reporting  the  payment  to  the  Secre- 
tary of  State  for  the  War  Department  and  to  the 
inspecting  field  officer  of  the  aistrict,  shall  be  paid 
over  to  anypeirson  belonging  to  the  recruiting 
party  who  mav  demand  the  same ;  and  the  justice 
who  shall  discharge  any  recruit  shall  in  every  case 
give  a  certificate  thereof,  signed  with  his  hand,  to 
the  recruit,  specifying  the  cause  thereof. 

46.  If  the  recruit  on  appearing  before  a  justice 
shall  not  dissent  from  his  enlistaient^  or  dissent- 


ing shall  within  twenty-four  hours  return  and 
state  that  he  is  unable  to  pay  the  sums  mentioned 
in  the  last  section,  he  shall  be  attested  as  foUows : 
the  justice,  or  some  person  deputed  by  him,  shall 
reaa  to  the  recruit  the  questions  set  forth  in  the 
form  of  attestation  ordered  by  the  Secretary  of 
State  fbr  the  War  Department  to  be  used,  cau- 
tioning him  that  if  he  fraudulently  make  any  fiedse 
answer  thereto  he  shall  be  liable  to  be  punished 
as  a  rogue  and  a  vagabond ;  and  the  answers  of 
the  recruits  shall  be  recorded  opposite  to  the  said 
questions,  and  the  justice  shall  require  the  recruit 
to  make  and  sign  the  declaration  in  the  said 
form,  and  shall  then  administer  to  him  the  oath 
of  aUegianoe  in  the  said  form;  and  when  the 
recruit  shaU  have  signed  the  said  declaration, 
and  taken  the  said  oath,  the  justice  shall  attest 
the  same  by  his  signature,  and  shall  deliver  to 
the  recruiting  officer  the  declaration 'so  signed 
and  attested;  and  the  fee* for  such  attestation, 
including  the  declaration  and  oath,  shall  be  one 
shilling  and  no  more ;  and  any  recruit  shall,  if  he 
so  wish,  be  furnished  with  a  certified  copy  of  the 
above-mentioned  declaration  by  the  officer  who 
finally  approved  of  him  for  the  service. 

47.  No  recruit,  unless  he  shall  have  been  at- 
tested or  shall  have  received  pay  other  than 
enlisting  money,  shiJl  be  liable  to  be  tried  by 
court-martial;  but  if  any  person  previously  to 
his  being  attested  or  enrolled  shall  by  means  of 
any  false  answer  obtain  enlistment  or  other 
money,  or  shall  make  any  false  statement  in  his 
declaration,  or  shall  refuse  to  answer  any  ques- 
tion duly  authorised  to  be  put  to  him  for  the 
purpose  of  filling  up  such  aeclaration,  or  shall 
refuse  or  neglect  to  go  before  a  justice  for  the 
purposes  aforesaid,  or  having  in  the  case  of  a 
recruit  dissented  frttm  his  enlistment  shall  wil- 
fully omit  to  return  and  pajr  such  money  as 
aforesaid,  in  any  of  such  cases  it  shall  be  lawful 
for  any  two  justices  within  the  United  Kingdom, 
or  for  any  one  justice  out  of  the  United  King- 
dom, acting  for  the  county,  district,  city,  bur^rh, 
or  place  where  any  such  person  shall  at  any  time 
happen  to  be,  to  adjudge  such  person,  when  he 
shall  be  brought  before  them  or  him,  if  in  Eng- 
land, to  be  a  rogue  and  vagabond,  and  to  sentence 
him  to  be  punished  accordingly,  and  if  in  Scot- 
land or  Ireland,  or  elsewhere  in  Her  Majesty's 
dominions,  to  be  imprisoned  with  hard  labour  in 
any  prison  or  house  of  correction  for  any  period 
not  exceeding  three  calendar  months. 

48.  Any  person  who  shall  have  been  attested  or 
enrolled  in  the  regular  army  or  reserves,  and  who 
shall  afterwards  be  discovered  to  have  given  any 
wilfully  false  answer  to  any  question  directed  to 
be  put  by  the  proper  authonties,  or  shall  have 
inade  any  wilfully  false  statement  in  the  declara- 
tion herein-before  mentioned,  shall  be  liable,  at 
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the  discretion  oi  the  proper  militaiy  authorities^ 
to  be  proceeded  against  before  two  justices  in  the 
manner  herein4)dbre  mentioned,  and  by  them 
sentenced  accordingly,  or  to  be  tried  by  a  district 
or  garrison  court-martial  for  the  same,  and 
punished  in  such  manner  as  such  court  shall 
direct;  and  the  declaration  made  by  such  person 
on  his  attestation  or  enrolment  purporting  to  be 
made  in  accordance  with  the  reaulations  of  the 
Secretary  of  State  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  sufficient  evidence, 
whether  before  such  justice  or  justices  or  before 
any  court-martial,  of  such  person  having  repre- 
sented the  severalr  particulars  as  stated  in  such 
declaration. 

49.  If  any  recruit  shall  abscond,  so  that  it  is 
not  possible  immediately  to  apprehend  and  bring 
him  before  a  justice  for  attestation,  the  recruiting 
party  shall  produce  to  the  justice  before  whom 
the  recruit  ought  to  have  been  brought  for  that 
purpose  a  certificate  of  the  name  and  place  of 
residence  and  description  of  such  recruit,  and 
of  his  having  absconded,  and  shall  declare  the 
same  to  be  tme ;  and  the  justice  to  whom  such 
certificate  shall  be  produced  shall  transmit  a 
duplicate  thereof  to  the  Secretary  of  State  for  the 
War  Department,  in  order  that  the  same  may 
appear  in  the  "  Police  Gatette."  For  the  pur- 
poses of  this  section  and  all  purposes  of  attesta- 
tion and  enlistment,  a  justice  of  any  county  or 
borough  shall  be  deemed  to  be  a  justice  of  any 
other  county  or  borough. 

50.  If  any  man  while  belonging  to  a  militia 
regiment  shall  enlist  in  and  be  attested  for  Her 
Majesty's  army,  he  shall  be  liable  to  be  tried 
before  a  court-martial  on  a  charge  for  desertion ; 
but  it  shall  be  lawful  for  the  Secretary  of  State 
for  the  War  Department  to  give  such  general 
directions  as  may  from  time  to  time  appear  to 
him  necessary  for  placing  any  man  who  confesses 
himself  to  be  a  miiitiai:iAn  under  stoppage  of  one 
penny  a  day  of  his  ])ay  for  eighteen  calendar 
months,  in  lieu  of  bis  being  tried  by  court- 
martial,  and  in  case  such  militiaman  shall  have 
belonged  to  the  Militia  Reserve  at  the  time  of 
his  attestation  for  placing  him  under  a  further 
stoppage  of  one  penny  a  day  for  two  hundred 
ana  forty  days,  and  further  to  give  general  di- 
rections as  to  the  manner  in  which  such  stoppages 
shall  be  applied,  and  whether,  on  making  ff^>d 
the  same,  tne  man  shall  be  returned  to  his  nulitia 
regiment  or  be  deemed  to  be  a  soldier  in  the  same 
manner  as  if  he  had  not  been  a  militiaman  at 
the  time  of  his  attestation :  Provided,  that  every 
soldier  who  while  belonging  to  a  militia  regiment 
enlisted  in  Her  Mi^ty's  army,  whether  such 
enlistment  took  place  before  or  after  the  passing 
of  the  Mutiny  Act,  1860,  shall  reckon  service 
towards  the  performance  of  his  limited  engage- 


ment from  the  date  of  his  attestation :  Provided 
also,  that  any  such  soldier  shall  not  reckon 
service  for  pension  until  the  day  on  whidi  his 
engagement  for  the  militia  would  have  expired ; 
but  if  any  such  soldier  shall  subsequently  to  his 
enlistment  have  rendered  long,  faithful,  pr  gallani 
service,  the  Secretary  of  State  for  War  may,  upon 
the  special  reoonunendation  of  the  Commanoer- 
in-Gluef,  order  that  he  may  reckon  service  for 
pension  from  the  date  of  his  attestation.  If  any 
non-commissioned  officer  of  the  volunteer  per- 
manent staff  enlists  in  Her  Majesty's  army  he 
may  be  tried  and  punished  as  a  deserter,  but  if 
he  confesses  his  desertion  the  Secretary  c^  State 
for  the  War  Department,  instead  of  causing  him 
to  be  tried  and  punished  as  a  deserter,  may  cause 
him  to  be  returned  to  his  service  on  the  volunteer 
permanent  stafiP,  to  be  there  put  under  stoppages 
from  his  pay  until  he  has  repaid  the  amount  of 
any  boimtv  received  by  him  and  the  expenses 
attending  his  enlistment,  and  also  the  value  of 
any  arms,  &c.  issued  to  him  while  on  the  volun- 
teei*  permanent  staff,  and  not  duly  delivered  up 
by  him;  or  may  cause  him  to  be  held  to  his 
service  in  Her  Migesty's  army,  with  a  direction, 
if  it  seems  fit,  that  nis  time  of  service  therein 
shall  not  be  reckoned  for  pension  until  the  time 
when  his  engagement  on  tne  volunteer  permanent 
staff  would  have  expired ;  and  may  further  cause 
him  to  be  put  under  stoppages  of  one  penny  a 
day  of  his  pay  until  he  has  repaid  the  expense 
attending  his  engagement  or  attestation  on  the 
volunteer  permanent  staff,  and  also  the  value  of 
any  arms,  clothing,  or  appointments  issued  to 
him  while  on  the  volunteer  permanent  staff,  and 
not  duly  delivered  up  by  him. 

51.  Every  person  subject  to  this  Act  who  shall 
wilfully  act  contrary  to  any  of  its  provisions  in 
any  matter  relating  to  the  enlisting  or  attesting 
of  recruits  for  Her  Mi^esty's  army  shall  be  liable 
to  be  tried  for  such  offence  before  a  general, 
district,  or  garrison  court-martial,  and  to  be 
sentenced  to  such  punishments  other  than  death 
or  penal  servitude  as  such  courts  mi^  award, 

52.  It  shall  be  lawful  for  any  justice  of  the 
peace  or  person  exercising  the  office  of  a  magis- 
trate within  any  of  Her.  Majesty's  dominions 
abroad,  and  in  any  colonv  for  any  other  person 
duly  authorised  in  that  behalf  by  the  governor  or 
officer  administering  the  government  of  such 
colony,  and  beyond  the  limits  of  Her  Majesty's 
dominions  for  any  British  consul  or  person  duly 
exercising  the  authority  of  a  British  consul,  and 
in  Her  Majesty's  dominions  in  India  for  any 
person  dulv  authorised  in  that  behalf,  by  the 
Governor  Cieneral  or  lieutenant  governor  or  other 
officer  administering  the  government  of  any  pre- 
sidency, division,  or  province,  and  within  the 
territories  of  any  foreign  state  in  India  for  the 
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person  perfcMrming  the  duties  of  the  office  of 
Britiih  resident  therein,  and  for  anj  other  person 
dulj  authorised  in  that  behalf  by  the  6ovem<Hr 
General,  to  enlist  and  attest  or  to  reengage 
within  the  local  limits  of  their  several  au^iontns 
any  soldiers  or  persons  desirous  ^  euHsting  or 
re-engaging  in  Her  Majesty's  army ;  and  it  shall 
be  liwftil,  notwitiistandmg  anything  contained  in 
the  statute  twenty-third  and  twenty^fourth  Vic- 
toria, chupter  one  hundred,  fbr  any  person  so 
autfaorisea  in  Her  Majesty's  dominions  in  India, 
or  within  the  territones  of  any  foreign  state  in 
India,  to  enlist  and  attest  within  the  local  limits 
of  his  anthority  any  persons  desirous  of  enlisting 
in  Her  Majes^s  Indian  forces.  Any  such  ma- 
gistrate or  person  as  aforesaid  shau  have  the 
same  powers  in  that  behalf  as  are  by  this  or  any 
other  Act  of  Parliament  given  to  justices  in  the 
United  Kingdom  for  all  such  purposes  of  enlist* 
mmt  and  attestation;  but  no  such  magistrate 
or  other  person  authorised  to  enlist  and  attest 
as  above  mentioned  shall  be  a  general  officer  or 
hold  any  regimental  commission ;  and  all  such 
^)pointaients,  past  and  future,  and  everything 
done  or  to  be  done  under  them,  shall  be  valid 
and  of  full  effect,  notwithstanding  the  expiration 
of  this  Act  or  of  any  other  Act  of  Parliament^ 
and  any  person  so  attested  shall  be  deemed  to  be 
an  attested  soldier. 

53.  When  any  corps  shall  be  relieved  or  dis- 
banded at  any  station  beyond  the  seas  it  shall  be 
lawful  for  any  officers  thereunto  authorised  by 
the  officer  commanding  in  chief  at  such  station 
to  receive  as  transfers  as  many  of  the  soldiers 
belonffing  to  the  corps  leaving  the  station  as 
shall  be  willing  and  fit  for  service  for  any  corps 
appointed  to  remain  ;  and  every  soldier  so  trans- 
ferred is  hereby  deemed  to  be  dischar|;ed  from 
bis  former  corps,  and  an  attested  certificate  of 
transfer  shall  be  delivered  to  the  soldier. 

54.  It  shall  be  lawfol  for  the  Commander-in- 
Chief,  and  on  any  foreign  station  for  the  general 
or  other  officer  commanding  at  such  station,  to 
direct  that  any  soldier  attested  for  anyone  branch 
of  the  service  shall,  on  the  appli(»tion  of  his 
^mmanding  officer,  and  with  his  own  consent, 
be  transferred  to  some  other  branch  of  the  service 
or  to  some  other  regiment  or  corps  in  the  same 
branch  of  the  service,  either  withm  the  United 
Kingdom  or  elsewhere;  and  every  soldier  so 
tiansforred  shall  be  deemed  to  be  discharged 
from  his  former  corps,  and  shall  have  a  certificate 
of  transfer  delivered  to  him :  Provided  always, 
that  any  soldier  who  may  have  volunteered  for 
the  corps  of  armourer  sergeants,  or  for  the  army 
hospital  corps,  or  the  army  service  corps,  shall 
be  liable,  h^  order  of  the  military  authorities 
above  mentioned,  to  be  re-transf^rred  to  his 
former  corps,  or  to  any  other  corps  on  tiie  station 


on  which  he  is  serving  at  the  time«  for  miscon- 
duct, unfitness,  or  any  other  reasonable  cause: 
Provided  also,  that  any  staff  derk  or  other  non- 
commissioned officer  or  soldier  on  the  staff  of 
the  army  may  be  transflorred  to  any  corps  serving 
at  the  station  at  tiie  time  of  his  removid  from 
staff^^employ :  Provided  also,  that  upon  the  con- 
viction by  court-martial  of  any  soldier  of  the 
crime  of  desertion,  the  officer  commanding  in 
chief  Her  Muesty's  forces  may,  and  if  the  court- 
martial  has  been  held  at  a  foreign  station  the 
officer  commanding  in  chief  Her  Mi^esty's  forces 
at  such  foreign  station  may,  order  such  soldier  to 
serve  in  any  regiment  or  corps. 

55.  Any  soldier  who  being  in  army  service  has 
commenced  the  last  j^rear  c^  his  first  term  of 
enlistment,  or  who  being  within  three  years  of 
the  expiration  of  his  first  term  of  enlistment,  has 
been  ordered,  but  has  not  yet  proceeded  on 
foreign  service,  may,  with  the  approval  of  his 
commanding  officer,  or  other  competent  military 
authority,  and  subject  to  such  regulations  as  may 
from  time  to  time  be  made  by  the  Secretarv  of 
State,  be  re-engaged  for  such  a  period  as  shall 
complete  a  total  period  of  twenty-one  years  in 
Her  Majesty's  service,  reckoning  from  the  thne 
of  his  first  enlistment;  and  any  soldier  who  has 
competed  a  total  period  of  twenty-one  years 
service  may,  with  the  approval  of  the  competent 
military  authorities,  continue  to  serve  Wond 
such  total  period,  under  the  provisions  of  ti^e 
tenth  section.  Army  Enlistment  Act,  1870 ;  and 
any  person  who  has  been  a  soldier,  and  who  has 
received  his  discharge,  may  also  be  so  re-engaged 
upon  making  a  dedaration,  in  the  form  ordered 
by  the  Secretary  of  State  for  the  War  Depart- 
ment to  be  used,  before  any  one  of  Her  Majesty's 
justices  of  the  peace  in  Great  Britain  or  b^and, 
or  if  not  in  Great  Britain  or  Ireland  before  any 
person  duly  appointed  to  enlist  and  attest  out  a£ 
Great  Britain  and  Ireland  any  soldiers  or  persons 
desirous  of  enlisting  or  re-engaging  in  Her  Ma- 
jestjr's  service :  Provided  always,  that  in  reckoning 
service  under  the  original  enlistment  or  re- 
engagement  of  a  soldier  the  boon  service  granted 
by  the  ffeneral  order  of  the  Governor  General  of 
India,  dated  twelfth  of  October  onp  thousand 
eight  hundred  and  fifty-nme,  shall  be  reckoned 
as  actual  service,  and  allowed  towards  pension 
and  discharge :  Provided  also,  that  every  soldier 
now  serving  who  belonged  to  the  g^arrison  which 
defended  Lucknow,  or  to  the  garrison  which 
defended  the  Alumbagh,  before  the  advance  of 
any  portion  of  the  forces  under  the  late  Lord 
Clyde  in  one  thousand  eight  hundred  and  fifty- 
seven,  shall  be  aUowed  to  reckon  one  year's 
service  towards  the  performance  of  his  limited 
engagement,  and  also  towards  pension  on  dis- 
charge:  Provided  also,  that  every  soldier  who 
volunteered  into  Her  Mi^esty's  army  from  any 
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embodied  regiment  of  militia  between  the  thirtj- 
frst  of  December  one  thousand  eight  hundred 
and  fifty-five  and  the  twenty-first  of  March 
one  thousand  eight  hundred  ana  sixty-one  inclu- 
sive, or  from  the  disembodied  mihtia  during  the 
last  week  of  the  training  of  his  regiment  in  the 
year  one  thousand  eight  hundred  and  fifty-eight, 
and  who  had  rendered  previous  to  volimteering 
six  months  embodied  or  disembodied  militia  ser- 
vice, shall  be  idlowed  to  reckon  towards  good- 
conduct  pay  and  pension,  and  towards  the 
completion  of  his  limited  engagement  of  service 
in  Her  Majesty's  army,  half  the  embodied  service 
which  he  had  rendered  in  the  militia  after  attain- 
ing the  age  of  eighteen. 

56.  All  negroes  or  persons  of  colour  who,  al- 
though not  bom  in  any  of  Her  Majesty's  colonies, 
territories,  or  possessions,  shall  have  voluntarily 
enlisted  into  Her  Majesty's  service,  shall,  while 
serving,  be  deemed  to  be  soldiers  legally  enlisted 
into  Her  Mijest/s  service,  and  be  entined  to  all 
the  privileges  of  natural-bom  subjects ;  and  all 
negroes  who  have  been  seized  and  condemned  as 
pnze  under  the  Slave  Trade  Acts,  and  appointed 
to  serve  in  Her  Majesty's  army,  shall  be  deemed 
to  be  and  shall  be  entitled  to  all  the  advantages 
of  negroes  or  persons  of  colour  voluntarily  enlisted 
to  serve  as  soldiers  in  any  of  Her  Majesty's  colonial 
forces. 

57.  Any  person  duly  bound  as  an  apprentice 
in  Great  Britain  or  Ireland,  or  as  an  indentured 
labourer  in  any  of  Her  Majestjr's  colonies  or 
possessions  abroad,  who  shall  enlist  as  a  soldier 
in  Her  Majesty's  army,  and  shall  falsely  state  to 
the  magistrate  before  whom  he  shall  be  carried 
and  attested  that  he  is  not  an  apprentice  or 
indentured  labourer  as  aforesaid,  shall  be  deemed 
guilty  of  obtaining  money  under  false  pretences, 
if  in  England  or  in  Ireland,  or  in  the  colonies  or 
possessions  aforesaid,  and  of  falsehood,  fraud, 
and  wilful  imposition,  if  in  Scotland,  and  shall 
after  the  expiration  of  his  apprenticeship,  or  of 
his  indenture  as  a  labourer,  whether  he  shall  have 
been  so  convicted  and  punished  or  not,  be  liable 
to  serve  as  a  soldier  in  Her  Majesty's  army  accord- 
ing to  the  terms  of  the  enlistment,  and  if  on  the 
expiration  of  his  apprenticeship,  or  of  liis  inden- 
ture as  a  labourer,  ne  shall  not  deliver  himself  up 
to  some  ofQcer  authorised  to  receive  recruits, 
such  person  may  be  taken  as  a  deserter  from  Her 
Majesty's  army ;  and  no  master  shall  be  entitled 
to  claim  an  apprentice  or  an  indentured  labourer 
as  aforesaid  who  shall  enlist  as  a  soldier  in  Her 
Majesty's  army,  or  shall  be  serving  in  the  embo- 
died militia,  unless  he  shall,  within  one  calendar 
month  after  such  apprentice  or  indentured  la- 
bourer shall  have  left  his  service,  go  before  some 
justice,  and  take  the  oath  mentioned  in  the  sche- 
dule to  this  Act  annexed^  and  shall  produce  the 


certificate  of  such  justice  of  his  having  taken  such 
oath,  which  certificate  such  justice  is  required  to 
give  in  the  form  in  the  schedule  to  this  Act 
annexed,  and  unless  such  apprentice  shall  have 
been  bound,  if  in  England,  for  the  full  term  of 
five  years,  not  having  been  above  the  age  of 
fourteen  when  bo  bound,  and,  if  in  Irdand  or  in 
the  British  Isles,  for  the  full  term  of  five  years  at 
the  least,  not  having  been  above  the  Sffe  of 
sixteen  when  so  bound,  and,  if  in  Scotland,  for 
the  full  term  at  least  of  foiur  years,  by  a  regular 
contract  or  indenture  of  apprenticeship,  duly 
extended,  signed,  and  testea,  and  binaing  on 
both  parties  by  the  law  of  Scotland,  prior  to  the 
perioa  of  enlistment,  and  unless  such  contract  or 
mdenture  in  Scotland  shall,  within  three  montibs 
after  the  commencement  of  the  apprenticeship, 
and  before  the  p^'od  of  enlistment,  have  been 
produced  to  a  justice  of  the  peace  of  the  county 
m  Scotland  wherein  the  parties  reside,  and  there 
shall  have  been  indorsed  thereon  by  such  justice 
a  certificate  or  declantion  signed  by  him  speci- 
fying the  date  when  and  the  person  by  whom 
such  contract  or  indenture  was  so  produced) 
which  certificate  or  dedaration  such  justice  of  the 
peace  is  hereby  required  to  indorse  and  ngn,  and 
unless  such  apprentice  shall,  when  claimed  by 
such  master,  be  under  twenty-one  years  of  age : 
Provided  always,  that  any  master  of  an  appren- 
tice indentured  for  the  sea  service,  or  of  any 
indentured  labourer  in  Her  Majesty's  colonies 
or  possessions  abroad,  shall  be  entitled  to  claini 
ana  recover  him  in  the  form  and  manner  above 
directed,  notwithstanding  such  apprentice  or 
indentured  labourer  may  have  been  bound  fojf  a 
less  term  than  five  or  four  years  as  aforesaid: 
Provided  also,  that  any  master  who  shall  give  up 
the  indentures  of  his  apprentice  or  of  his  labourer 
as  aforesaid  within  one  month  after  the  enlisting 
of  such  apprentice  or  indentured  labourer  shall 
be  entitled  to  receive  to  his  own  use  so  much  of 
the  bounty  pavable  to  such  recruit  as  shall  not 
have  been  paid  to  such  recruit  before  notice  given 
of  his  bemg  an  apprentice  or  an  indentured 
labourer. 

58.  No  apprentice  or  indentured  labourer 
claimed  by  his  master  as  aforesaid  shall  be  taken 
from  any  corps  or  recruiting  party,  except  under 
a  warrant  of  a  justice  residing  near,  and  within 
whose  jurisdiction  such  apprentice  or  indentured 
labourer  shall  then  happen  to  be,  before  whom  he 
shall  be  carried ;  and  such  justice  shall  inquire 
into  the  matter  upon  oath,  which  oath  he  is 
hereby  empowered  to  administer,  and  shall  rcqmre 
the  production  and  proof  of  the  indenture,  and 
that  notice  of  the  said  warrant  has  been  given  to 
the  commanding  officer,  and  a  copy  thereof  left 
with  some  officer  or  non-commissioned  offic^  of 
the  party,  and  that  such  person  so  enlisted 
dedaied  that  he  was  no  apprentice  or  indentured 
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labourer;  and'sucb  justice^  if  req\iired  by  such 
officer  or  non-commissioned  officer,  shall  commit 
the  offender  to  the  common  gaol  of  the  county, 
dinsion,  or  place  for  which  such  justice  is  acting, 
and  shall  keep  the  indenture  to  be  produced  when 
lequired,  and  shall  bind  over  such  person  as  he 
maj  think  proper  to  give  evidence  against  the 
offender,  who  shall  be  tried  at  the  next  or  at  the 
sessions  inunediately  succeeding  the  next  general 
or  quarter  sessions  of  such  county,  division,  or 
place,  unless  the  court  shall  for  just  cause  put  off 
the  trial;  and  the  production  of  the  indenture, 
with  the  certificate  of  the  justice  that  the  same 
was  proved,  shall  be  sufficient  evidence  of  the 
said  indentiire  ;  and  every  such  offender  in  Scot- 
land may  be  tried  by  the  judge  ordinary  in  the 
county  or  stewartry  in  such  ana  the  like  manner 
as  any  person  may  be  tried  in  Scotland  for  any 
offence  not  inferring  a  capital  punishment :  Pro- 
Tided  always,  that  any  justice  not  required  as 
aforesaid  to  commit  such  apprentice  or  indentured 
labourer  may  deliver  him  toliis  master. 

59.  No  person  who  shall,  for  six  months  either 
beftwe  or  after  the  passing  of  this  Act,  have 
received  pay  and  been  borne  on  the  strength  and 
wj  list  of  any  regiment  or  corps,  or  depot  or 
battalion*  of  a  regunent  or  corps  (of  which  the 
last  quarterly  pay  list,  if  produced,  shall  be 
eridence),  shall  be  entitled  to  claim  his  discharge 
on  the  ground  of  error  or  illegality  in  his  enlist- 
ment or  attestation  or  re-engagement,  or  on  any 
other  ground  whatsoever,  but,  on  the  contrary, 
eveiy  such  person  shall  be  deemed  to  have  been 
duly  enlisted,  attested,  or  re-engaged,  as  the  case 
may  be ;  and  no  person  shall  be  exempted  from 
the  provisions  of  this  Act  or  of  the  Articles  of 
War  for  the  time  being  by  reason  only  that  the 
number  of  the  forces  mr  the  time  being  in  the 
tG^pce  of  Her  Majesty  is  either  greater  or  less 
than  the  number  herein-before  mentioned. 

60.  No  Secretary  of  State  for  the  War  Depart- 
ment, paymaster  general  of  the  army,  paymaster, 
or  any  other  oflficer  whatsoever,  or  any  of  their 
under  officers,  shall  receive  any  fees  or  make  any 
deductions   whatsoever  out  of  the  pay  of  any 
officer  or  soldier  in  Her  Majesty's  army,  or  from 
their  agents,  which  shall  grow  due  from  and  after 
the  twenty-fifth  day  of  April  one  thousand  eight 
hundred  and  seventy-three,  other  than  the  usual 
deductions,  or  such  other  necessary  deductions  as 
shall  from  time  to  time  be  authonsed  or  required 
by  Her  Migesfy's  regulations  or  Articles  of  War, 
or  by  statute  twenty-six  and  twenty-seven  Victoria, 
chapter  sixty-five,  section  eight  (Volunteer  Act), 
or   by  Heir   Majesty's    order    signified    by  the 
Secretary  of  State  for  the  War  Department ;  and 
every  paymaster    or    other    officer  who  having 
lecenred  any  officer's  or  soldier's  pay  shall  unlaw- 
Vol.  LI. — Law  Jour.  Stat. 


fully  detain  the  same  for  the  space  of  one  month* 
or  refuse  to  pay  the  same  when  it  shall  become 
due,  according  to  the  several  rates  and  agreeably 
to  thtf  several  regulations  established  by  Her 
Majesty's  orders,  shall,  upon  proof  thereof  before 
a  coiurt-martial,  be  di^harged  frY>m  his  employ- 
ment, and  shall  forfeit  one  nundred  pounds,  and 
the  informer,  if  a  soldier,  shall,  if  he  demand  it, 
be  discharged  from  any  further  service. 

61.  And  whereas  by  petition  of  right  in  the 
third  year  of  King  Charles  the  First  it  is  enacted 
and  declared,  that  the  people  of  the  land  are  not 
by  the  laws  to  be  burdened  with  the  sojourning 
of  soldiers  against  their  wills ;  and  by  a  clause  in 
^  an  Act  of  the  Parliament  of  England,  made  in 
the  thirty-first  year  of  the  reign  of  King  Charles 
the  Second,  for  granting  a  supply  to  His  Majesty 
of  two  hundred  and  six  thousand  four  hundred 
and  sixty-two  pounds  seventeen  shillings  and 
threepence,  for  paying  and  disbanding  the  forces, 
it  is.  declared  and  enacted  that  no  cTmcer,  civil  or 
military,  nor  other  person  whosoever,  should 
thenceforth  presume  to  place,  quarter,  or  billet  any 
soldier  upon  any  subject  or  inhabitant  of  this 
realm,  of  any  decree,  quality,  or  profession  what- 
soever, without  his  consent,  and  that  it  shall  be 
lawful  for  any  subject  or  inhabitant  to  refuse  to 
quarter  any  soldier,  notwithstanding  any  \irarrant 
or  billeting  whatsoever  :  And  whereas  oy  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  sixth 
year  of  the  reign  of  Queen  Anne,  chapter  fourteen, 
section  eight,  intituled  "  An  Act  to  prevent  the 
*'  disorders  that  may  happen  by  the  marching 
"  of  soldiers,  and  providing  carriages  for  the 
"  baggage  of  soldiers  on  their  march,"  it  was 
enacted  that  no  officer,  soldier,  or  trooper  in  the 
army,  nor  the  servant  of  any  officer,  nor  any 
attendant  on  the  train  of  artillery,  nor  any  yeoman 
of  the  guard  or  battle-axes,  nor  any  officer  com- 
manding the  said  yeomen,  nor  any  servant  of  any 
such  officer,  should  at  any  time  thereafter  have, 
receive,  or  be  allowed  any  quarters  in  any  part  of 
Ireland,  save  only  during  such  time  or  times  as 
he  or  they  should  be  on  their  march  as  in  the 
same  Act  is  before  mentioned,  or  during  such 
time  as  he  or  they  should  be  and  remain  in  some 
seaport  town  or  other  place  in  the  neighbourhood 
of  a  seaport  town  in  order  to  be  transported,  or 
during  such  time  as  there  should  be  any  com- 
motion in  any  part  of  Ireland,  by  reason  of  which 
emergency  the  army,  or  any  considerable  part 
thereof,  should  be  commanded  to  march  from  one 
part  of  Ireland  to  another :  But  forasmuch  as 
there  is  and  may  be  occasion  for  the  marching 
and  quartering  of  regiments,  corps,  troops,  and 
companies  in  several  parts  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  said  several 
provisions  of  the  said  recited  Acts  shall  be  sus- 
pended and  cease  to  be  of  any  force  or  effect 
duhng  the  continuance  of  this  Act. 
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62.  And  whereas  hj  tbe  eleventh  section  of  the 
said  Act  of  tiie  sixth  year  of  the  reign  of  Queen 
Anne,  chapter  fourteen,  it  is  provided  and 
enacted,  that  no  civil  magistrate  or  oonstaUe 
should  he  obliged  to  find  quarters  for  or  give 
billets  to  more  or  other  soldiers  ihan  those  only 
whose  true  Christian  and  surnames  should  be 
delivered  to  him  in  writing  under  the  hand  of  the 
officer  desiring  quarters  or  billets  for  such  soldiers 
at  the  time  such  quarters  or  billets  should  be 
desired,  and  that  all  such  names  should  be 
written  tocher  and  delivered  in  one  piece  of 
paper,  signed  as  aforesaid,  and  that  the  Cnristian 
and  surnames  of  every  soldier  to  be  quartered 
or  billeted,  together  with  the  name  of  the  person  , 
on  whom  he  or  they  should  be  billeted  or  quar- 
tered, should  be  given  in  writing  by  the  constable 
or  civil  officer  billeting  or  quartering  such  soldier, 
and  be  contained  in  the  bulet  given  by  such  civil 
officer :  And  whereas  it  has  b^n  found  inconve- 
nient and  difficult  to  comply  with  all  the  require- 
ments of  the  said  enactment:  It  shall  not  be 
necessary,  so  long  as  this  Act  shall  continue  in 
force,  for  any  officer,  upon  the  occasion  of  his 
requiring  quarters  or  billets  for  any  soldiers  in 
Ireland,  to  deliver  to  the  constable  or  other 
person  whose  dutv  it  shall  be  to  find  or  give  the 
same  any  list  of  the  names  of  the  soldiers  to  be 
so  quartered  or  billeted;  and  it  shall  not  be 
necessary  for  the  constable  or  other  such  person 
as  aforesaid  to  set  forth  in  any  billet  the  name  of 
any  soldier  to  be  billeted  or  quartered,  but  only 
the  number  of  the  soldiers,  or  the  number  of  the 
soldiers  and  horses  respectively,  as  the  case  may 
require,  to  be  billeted  or  quartered  on  the  person 
named  in  the  billet,  and  to  whom  the  same  shall 
be  addressed. 

63.  It  shall  be  lawful  for  all  constables  of 
parishes  and  places,  and  other  persons  specified 
m  this  Act,  m  Great  Britain  and  Ireland,  and 
thev  are  hereby  required,  to  billet  the  officers 
and  soldiers  in  Her  MMcsty's  service,  and  out- 
pensioners  when  assembled  as  a  local  force  by 
competent  authority,  and  persons  receiving  pay 
in  Her  Majesty's  army,  ana  the  horses  belonging 
to  Her  Majesty's  cavalry,  and  also  all  staff  and 
field  officers  norses,  and  all  b&t  and  baggage 
horses  belonging  to  any  of  Her  Majesty's  other 
forces,  when  on  actual  service,  not  exceeding  for 
each  officer  the  number  for  which  forage  is  or 
shall  be  allowed  by  Her  Majesty's  regulations,  in 
victualling  houses  and  other  houses  speci&ed  in 
this  Act  (taking  care  in  Ireland  not  to  billet  less 
than  two  men  m  one  house,  except  only  in  case 
of  biUeting  cavalry  as  specially  provided) ;  and 
they  shall  be  received  by  the  occupiers  of  the 
houses  in  which  they  are  so  billeted,  and  be 
furnished  by  such  victuallers  with  proper  accom- 
modation in  such  houses,  or  if  any  victualler 
shall  not  have  sufficient  accommodation  in  the 


house  upon  whidi  a  soldier  is  billeted,  tiien  in 
some  gcK>d  and  sufficiefat  quarters  to  be  provided 
by  such  victualler  in  the  imtnAA'aJA  nei^bour- 
hood,  and  in  Ghreat  Britain  shall  also  be  fomi^ied 
with  diet  and  small  beer,  and  in  Great  Britiin 
and  Ireland  with  stables,  oatsy  hay,  and  straw 
for  such  horses  as  aforesaid,  paying  and  aUowiag 
for  the  same  the  several  rates  herein-after  pro- 
vided ;  and  at  no  time  when  tro<^  are  on  a 
march  shall  any  of  them,  idietiber  infuitij  or 
cavalry,  be  billeted  above  one  mile  firom  the  place 
mentioned  in  the  route,  care  being  always  taken 
that  billets  be  made  out  for  the  less  distant 
houses,  m  which  suitable  accommodation  can  be 
found,  before  making  out  billets  for  the  moie 
distant ;  and  in  all  places  where  cavalry  shall  be 
billeted  in  pursuance  of  this  Act,  each  man  and 
his  horse  shall  be  billeted  in  one  and  the  same 
house,  except  in  case  of  necessity ;  and,  exoqit 
in  case  of  necessity,  one  man  at  least  shall  be 
billeted  where  there  shall  be  one  or  two  hanes, 
and  two  men  at  least  where  there  shall  be  hat 
horses,  and  so  in  proportion  for  a  greater  number; 
and  in  no  case  shall  a  man  and  his  horse  be 
billeted  at  a  greater  distance  from  each  other 
than  one  hundred  yards ;  and  the  consteblu  ait 
hereby  reouired  to  billet  all  soldiers  lyid  thdr 
horses  on  tneir  march,  in  the  manner  required  by 
this  Act,  upon  the  occupiers  of  aU  houses  wi^ 
one  mile  of  the  place  mentioned  in  the  route,  and 
whether  thev  be  in  the  same  or  in  a  diiSerent 
county,  in  like  manner  in  every  respect  as  if  sudi 
houses  were  all  locally  situate  withm  sudi  place; 
provided  that  nothing  herein  contained  diall  be 
construed  to  extend  to  authorise  any  constable  to 
billet  soldiers  out  of  the  county  to  whidi  such 
constable  belongs  when  the  constable  of  the  ad- 
joining county  shall  be  present  and  shiJl  under- 
take to  billet  the  due  proportion  of  men  in  sudi 
adjoining  county;  and  no  more  billets  shall  at 
any  time  be  ordered  than  there  are  effective  soldios 
and  horses  present  to  be  billeted ;  all  which  billets, 
when  made  out  by  such  constables,  shall  be 
delivered  into  the  hands  of  the  oommandinff 
officer  present;  and  if  any  person  thail  fina 
himself  aggrieved  b^  having  an  undue  proportion 
of  soldiers  billeted  m  his  house,  and  snail  piefcr 
his  complaint,  if  against  a  constable  or  other 
person  not  being  a  justice,  to  one  or  more  justioea, 
and  if  against  a  justice  then  to  two  or  more 
justices  within  whose  jurisdiction  sudi  soldiers 
are  billeted,  such  justices  respeotirely  ahaU  hire 
power  to  order  such  of  the  soldiers  to  be  temored, 
and  to  be  billeted  upon  othor  persons,  as  th^ 
shall  see  cause ;  and  when  any  of  Her  M amty's 
cavahy  or  any  horses  as  aforesaid  diall  be  buktod 
upon  the  occupiers  of  houses  in  whidi  offlbors  or 
soldiers  may  be  quartered  by  virtue  of  this  Act 
who  shall  have  no  stabler,  then  and  hi  sadi  case, 
upon  the  written  requisition  of  the  oommandiiig 
offioer  of  the  regiment^  corps,  troop,  or  detaob- 
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ment,  the  constable  is  hereby  required  to  billet 
the  men  and  their  horses,  or  horses  onlj>  upon 
some  other  person  or  persons  who  have  stables, 
and  who  are  by  this  Act  liable  to  have  officers 
and  soldiers  biUeted  upon  them ;  and  upon  com- 
plaint being  made  by  the  person  or  persons  to 
whoee  house  or  stables  the  said  men  or  horses 
shall  have  been  so  removed  to  two  or  m(n« 
justices  within  whose  jurisdiction  such  men  or 
horses  shall  be  so  billeted,  it  shall  be  lawful  for 
such  justices  to  order  a  proper  allowance  to  be 
paid  by  the  person  relieved  to  the  persons  receiv- 
mg  such  men  and  horses,  or  to  be  applied  in 
Anmishinff  the  reqidsite  accommodation;  and 
commanmng  officers  may  exchange  any  man  or 
horse  billeted  in  any  place  with  another  man  or 
horse  billeted  in  the  same  place  for  the  benefit  of 
the  service,  jirovided  the  number  of  men  and 
horses  do  not  exceed  the  number  at  that  time 
billeted  on  such  houses  respectively;  and  the 
constables  are  hereby  required  to  billet  such  men 
and  horses  so  exchanged  accordingly;  and  it 
shall  be  lawful  for  any  justice,  at  the  request  of 
any  officer  or  non-commissioned  officer  com- 
manding any  sddiers  requiring  biUets,  to  extend 
mny  routes  or  to  enlarge  the  districts  within  which 
biOets  shall  be  required,  in  such  manner  as  shall 
appear  to  be  most  convenient  to  the  troops ;  pro- 
viaed  that  to  prevent  or  punish  all  abuses  ia 
billeting  soldiers,  it  shall  be  lawful  for  any  justice 
wHhiitohis  jurisdiction,  by  warrant  or  order  under 
his  hand,  to  re<^uire  anv  constable  to  give  him  an 
account  in  writing  of  we  numbar  of  officers  and 
soldiers  who  shall  oe  quartered  by  such  constables, 
togetiier  with  the  names  of  the  persons  upon 
ii£om  such  officers  and  ^Idiers  are  billeted, 
stating  the  street  or  place  where  such  persons 
dweH,  and  the  sign,  if  any,  belonging  to  the 
houses :  Provided  always,  that  no  officer  shall  be 
compelled  or  compellable  to  pav  anything  for  his 
lodgmg  where  he  shall  be  duly  billeted. 

64.  The  officers  and  soldiers  of  Her  Majestsr's 
Fooi  €kiards  shall  be  billeted  within  tiie  city  and 
Hberties  of  Westminster  and  places  a^'acent, 
lying  in  the  county  of  Middlesex  (except  the  city 
<xf  London)  and  in  the  county  of  Surrey,  and  in 
the  borough  of  Southwark,  in  the  same  manner 
and  under  the  same  regulations  as  in  other  parts 
of  England,  in  all  oases  for  which  particular 
provision  is  not  made  by  this  Act;  and  the  high 
constables  shall,  on  receipt  of  the  order  mr 
Inlleting  soldiers,  deliver  precepts  to  the  several 
constables  within  their  respective  divisions,  in 
poisuance  of  wfaidi  the  said  constables  shall  billet 
wach  ofiBoers  and  soldiers  eoually  and  proportion- 
sdilv  on  the  houses  subiectea  thereto  by  this  Act; 
and  thB  said  eonstables  shall,  at  every  general 
•esskms  of  the  peace  to  be  holden  for  i£e  said 
city  and  liberties,  counties  and  borou^  respeo- 
ttvdy,  make  and  deliver  to  the  justices  then  in 


open  session  assembled,  upon  oath,  which  oath 
the  said  justices  are  hereby  required  to  administer, 
lists,  signed  by  them  respectively,  of  the  houses 
subject  by  this  Act  to  receive  officers  and  soldiers, 
together  with  the  names  and  rank  of  all  officers 
and  soldiers  billeted  on  each  respectively,  which 
lists  shall  remain  with  the  respective  clerks  of 
the  peace  for  the  inspection  of  all  persons  without 
fee  or  reward;  and  such  clerk  shall  forthwith 
from  time  to  time  deliver,  to  any  persons  who 
shall  require  the  same  true  copies  of  any  such 
lists  upon  being  paid  twopence  per  sheet  for  the 
same,  each  sheet  to  contain  at  the  least  one 
hundred  and  fifty  words. 

65.  No  justice  having  or  executing  any  military 
office  or  commission  in  any  part  of  the  United 
Kingdom  shall,  directly  or  indirectly,  be  con- 
cerned in  the  billeting  or  appointing  quarters  fbr 
any  soldier  in  the  regiment,  corps,  troop,  or  com- 
pany under  the  immediate  command  of  such 
justice,  and  all  warrants,  acts,  and  things  made, 
done,  and  appointed  bv  such  justice  for  or  con- 
cerning the  same  shall  be  void. 

66.  The  innholder  or  other  person  on  whom 
any  soldier  is  billeted  in  Great  Britain  shall,  if 
required  by  such  soldier,  furnish  him  for  every 
day  of  the  march,  and  for  a  period  not  exceeding 
two  davs  when  halted  at  the  intermediate  place 
upon  the  march,  and  for  the  day  of  the  arrival 
at  the  place  of  final  destination,  with  one  hot 
meal  in  each  day,  the  meal  to  consist  of  such 
quantities  of  diet  and  small  beer  as  may  be  fixed 
by  Her  Majesty's  regulations,  not  exceeding  one 
pound  and  a  quarter  of  meat  previous  to  oeing 
dressed,  one  pound  of  bread,  one  pound  of  pota- 
toes or  other  vegetables,  and  two  pints  of  small 
beer,  and  vinegar,  salt,  and  pepper,  and  for  such 
meal  the  innholder  or  other  person  furnishing  the 
same  shaU  be  paid  the  sum  of  tenpence,  and  two- 
pence halfpenny  for  a  bed;  and  all  innholders 
and  other  persons  on  whom  soldiers  may  be  bil- 
leted in  Great  Britain  or  Ireland,  except  when  on 
the  march  in  Great  Britain  and  entitled  to  be  fur- 
nished with  the  hot  meal  as  aforesaid,  shall  furnish 
such  soldiers  with  a  bed  and  with  candles,  vinegar, 
and  stUtt*  and  shall  allow  them  the  use  of  fire, 
and  the  necessary  utensils  for  dressing  and  eating 
their  meat,  and  shall  be  paid  in  consideration 
thereof  the  sum  of  fourpence  per  diem  for  each 
soldier;  and  l^e  sum  to  be  paid  to  the  innholder 
or  other  person  on  whom  any  of  the  horses  be- 
longing to  Her  MqestT's  forces  shall  be  billeted 
in  Great  Britain  or  Ireland  for  ten  pounds  of  oats, 
twelve  pounds  of  hay,  and  eight  pounds  of  straw, 
shall  be  one  shilling  and  ninepence  per  diem  for 
each  horse ;  and  every  officer  or  non-commissioned 
officer  commanding  a  regiment,  detachment,  or 
party  shall,  every  four  days,  or  before  they  shall 
quit  their  quarters  if  they  shall  not  remain  so 
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long  as  four  days,  settle  and  discharge  the  just 
demands  of  all  \dctuallers  or  other  persons  upon 
whom  such  officers,  soldiers,  or  horses  are 
billeted,  out  of  the  pay  and  subsistence  of  such 
officers  and  soldiers,  before  any  part  of  the  said 
pay  or  subsistence  be  distributed  to  them  respec- 
tively; and  if  any  such  officer  or  non-commis- 
sioned officer  shall  not  pay  the  same  as  aforesaid, 
then,  upon  complaint,  and  oath  made  thereof  by 
any  two  witnesses  before  two  justices  of  the  peace 
for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  where  such  quarters  were 
situated,  sitting  in  quarter  or  petty  sessions,  the 
Secretary  of  State  for  the  War  Department  is 
hereby  required  (upon  certificate  of  the  justices 
before  whom  such  oath  was  made  of  the  sum 
due  upon  such  accounts,  and  the  persons  to  whom 
the  same  is  owing,)  to  give  orders  to  the  agent  of 
the  regiment  or  corps  to  pay  the  sums  due  to  such 
victuedlers  or  other  persons  as  aforesaid,  and  to 
charge  the  same  against  such  officers;  and  in 
case  any  soldier  be  suddenly  ordered  to  march, 
and  the  respective  commancung  officers  or  ncm- 
commissioned  officers  are  not  enabled  to  make 
payment  of  the  sums  due  for  the  lodging  or  vic- 
tualling of  the  men  and  stabling  or  forage  for 
the  horses,  every  such  officer  or  non-commissioned 
officer  shall,  before  his  departure,  make  up  the 
account  with  every  person  upon  whom  such  sol- 
dier may  have  been  oilleted,  and  sign  a  certificate 
thereof;  which  account  and  certificate  shall  be 
transmitted  by  such  officer  or  non-commissioned 
officer  to  the  agent  of  the  regiment  or  corps,  who 
is  hereby  required  to  make  immediate  payment 
thereof,  and  to  charge  the  same  to  the  account  of 
such  officer  or  non-commissioned  officer. 

67.  All  powers  and  provisions  relating  to  sol- 
diers shall  be  construed  to  extend  to  non-conunis- 
sioned  officers,  unless  when  otherwise  provided ; 
and  all  powers  and  pirovisions  relating  to  justices 
shall  be  construed  to  extend  to  all  magistrates 
authorised  to  act  as  such  in  their  respective 
jurisdictions  and  to  chief  magistrates  of  exclusive 
local  jurisdictions ;  and  all  the  powers  given  to 
'  and  regulations  made  for  the  conduct  of  constables 
in  relation  to  the  billeting  of  officers  and  soldiers, 
and  all  penalties  and  forfeitures  for  any  neglect 
thereof,  shall  extend  to  all  tithingmen,  head- 
boroughs*  and  such-like  officers,  and  to  all  in- 
spectors or  other  officers  of  police,  and  to  high 
constables  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  hamlets,  parishes,  and 
places  in  England  and  Ireland,  and  to  all  jus- 
tices of  the  peace,  magistrates  of  burghs,  commis- 
sioners of  police,  and  other  chief  officers  and 
magistrates  of  cities,  towns,  villages,  parishes, 
and  places  in  Scotland,  who  shidl  act  in  the 
execution  of  this  Act  in  relation  to  billeting;  and 
all  powers  and  provisions  for  billeting  officers 
and  soldiers  in  victualling  houses  shidl  extend 


and  apply  to  all  inns,  hotels,  livery  stables,  ale- 
houses, and  to  the  houses  of  sellers  of  wine  by 
retail,  whether  British  or  foreign,  to  be  drunk 
in  their  own  houses,  or  places  thereunto  belonging, 
and  to  all  houses  of  persons  selling  brandy, 
spirits,  strong  waters,  cider,  or  metheglin,  by 
retail,  in  Great  Britain  and  Ireland;  and  in 
Ireland,  when  there  shall  not  be  found  sufficient 
room  in  such  houses,  then  to  billeting  soldiers 
in  such  manner  as  has  been  heretofore  custonuor : 
Provided  that  no  officer  or  soldier  shall  be 
billeted  in  Great  Britain  in  any  private  houses,  or 
in  any  canteen  held  or  occupied  under  tiie 
authority  of  the  War  Department,  or  upon  per- 
sons who  keep  taverns  only,  being  vintners  of  the 
City  of  London  admitted  to  their  freedom  of  the 
said  company  in  right  of  patrimony  or  appren- 
ticeship, notwithstanding  such  persons  who  keep 
such  taverns  only  have  taken  out  victualling 
licenses,  nor  in  the  house  of  any  distiller  kept  for 
distilling  brandy  and  strong  waters,  nor  in  the 
house  of  any  shopkeeper  whose  principal  dealing 
shall  be  more  in  other  goods  and  merdiandise 
than  in  brandy  and  strong  waters,  so  as  such  dis- 
tillers and  shopkeepers  do  not  permit  tippling  in 
such  houses,  nor  in  the  house  of  residence  in  any 
part  of  the  United  Kingdom  of  any  fordgn 
consul  duly  accredited  as  such. 

68.  For  the  regular  provision  of  carriages  for 
Her  Majesty's  forces,  and  their  baggage,  im  thdr 
marches  in  Great  Britain  and  Ireland,  all  justice 
of  the  peace  within  their  several  jurisdictions, 
being  duly  requured  thereunto  by  an  order  from 
Her  Majesty,  or  the  general  of  her  forces,  at 
other  person  duly  authorised  in  that  behalf,  shall, 
on  production  to  them  of  such  order,  or  a  copy 
thereof,  certified  by  the  commanding  officer,  by 
some  officer  or  non-commissioned  officer  of  ikt 
regiment  or  corps  so  ordered  to  march,  issue  a 
warrant  to  any  constable  having  authori^  to  act 
in  any  place  from,  through,  near,  or  to  which  the 
troop  snail  be  ordered  to  march,  (for  each  of 
whidi  warrants  the  fee  of  one  shilling  only  shall 
be  paid,)  requiring  him  to  provide  the  carriages, 
horses,  and  oxen,  and  drivers  therein  mentioned, 
and  allowing  sufficient  time  to  do  the  same,  ^ed- 
fying  the  places  from  and  to  which  the  sidd  car- 
nages shsJl  travel,  and  the  distance  between  tiie 
places,  for  which  distance  only  so  specified  payment 
shidl  be  demanded,  and  which  distance  anall  not, 
except  in  cases  of  pressing  emergengr,  exceed  a 
day's  march  prescribed  in  the  order  or  route,  and 
shall  in  no  cases  exceed  twenty-five  miles ;  and 
the  constables  receiving  such  wairants  shall  order 
such  persons  as  they  shall  think  proper,  having 
carriages,  to  furnish  the  requisite  supply,  who  are 
hereby  required  to  furnish  the  same  aoe(»d]ngiy; 
and  when  sufficient  carriages  cannot  be  proevured 
within  the  proper  jurisdiction,  any  justice  of  tiie 
next  adjoining  jurisdiction  sb^ll,  by  a  like  cowse 
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of  proceeding,  supply  the  deficiency ;  and  in  order 
that  the  burden  of  providing  carriages  may  fall 
equally,  and  to  prevent  inconvenience  arising 
from  there  being  no  justice  near  the  place  where 
troops  may  be  quartered  on  the  march,  any  justice 
resiainff  nearest  to  such  place  may  cause  a  list  to 
be  made  out  once  in  every  year  of  all  persons 
liable  to  furnish  such  carriages,  and  of  the  num- 
ber and  description  of  their  said  carriages,  (which 
list  shall  at  all  seasonable  hours  be  open  to  the 
inspection  of  the  said  persons,)  and  may  by  war- 
rant tmder  his  hand  authorise  the  constable  within 
his  jurisdiction  to  pve  orders  to  provide  carriages, 
without  any  special  warrant  for  that  purpose, 
which  orders  snail  be  valid  in  all  respects ;  and 
all  orders  for  such  carriages  shall  be  made  from 
such  lists  in  regular  rotation,  as  far  as  the  same 
can  be  done. 

69.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall  be 
under  one  nule  the  rate  of  a  full  mile  shall  be 
paid;  and  the  rates  .to  be  paid  for  carriages  im- 
pressed shall  be,  in  Great  Britain,  for  every  mile 
which  a  waggon  with  four  or  more  horses,  or  a 
wain  with  six  oxen  or  four  oxen  and  two  horses, 
shall  travel,  one  shilling ;  and  for  eveiy  mile  any 
waggon  with  narrow  wheels,  or  any  cart  with  four 
horses,  carrying  not  less  than  fifteen  hundred- 
weigh^  shaJl  travel,  ninepence;  and  for  every 
mile  any  other  cart  or  carriage  with  less  than  four 
horses,  and  not  carrying  fifteen  hundredweight, 
shall  travel,  sixpence ;  and  in  Ireland,  for  every 
hundredweight  loaded  on  any  wheel  carriage,  one 
halfoenny  per  mile ;  and  in  Great  Britain  such 
further  rates  may  be  added,  not  exceeding  a 
total  addition  per  mile  of  fourpence,  threepence, 
or  twopence,  to  the  respective  rates  of  one 
shilling,  ninepence,  or  sixpence,  as  may  seem 
reasonable  to  the  justices  assembled  at  general 
sessions  for  their  respective  districte,  or  to  the 
recorder  at  the  sessions  of  the  ])eace  of  any  muni- 
cipal city,  borough,  or  town ;  and  the  order  of 
such  justices  or  recorder  shall  specify  the  average 
price  of  hay  and  oats  at  the  nearest  market  town 
at  the  time  of  fixing  such  additional  rates,  the 
period  for  which  the  order  shall  be  enforced  not 
exceeding  ten  days  beyond  the  next  general 
sessions ;  and  no  such  order  shall  be  valid  unless 
a  copy  thereof,  signed  by  the  presiding  magistrate 
and  one  other  justice,  or  by  the  recorder,  shall  be 
transmitted  to  the  Secretary  of  State  for  the  War 
Department  within  three  days  after  the  making 
thereof;  and  also  in  Great  Britain  when  the  day's 
march  shall  exceed  fifteen  miles  the  justice  grant- 
ing his  warrant  may  fix  a  further  reasonable 
compensation,  not  exceeding  the  usual  rate  of 
hire  fixed  by  this  Act ;  and  when  any  additional 
rates  or  compensation  shall  be  granted,  the  jus- 
tice shall  insert  in  his  own  hand  in  the  warrant 
the  amount  thereof,  and  the  date  of  the  order  of 


sessions,  if  fixed  by  sessions,  and  the  warrant 
shall  be  given  to  the  officer  commanding  as  his 
voucher;  and  the  officer  or  non-commissioned 
officer  demanding  carriages  by  \'irtue  of  the 
warrant  of  a  justice  shall,  in  Great  Britain,  pay 
the  proper  sums  into  the  hands  of  the  constables 
providing  carriages,  who  shall  give  receipts  for 
the  same  on  unstamped  paper ;  and  in  Ireland 
the  officers  or  non-commissioned  officers  as  afore- 
said shall  pay  the  proper  sums  to  the  otiTiers  or 
drivers  of  the  carriages,  and  one  third  part  of  such 
payment  shall  be  made  before  the  carriage  be 
loaded,  and  all  the  said  payments  in  Ireland  shall 
be  made,  if  required,  in  the  presence  of  a  justice 
or  constable ;  and  no  carriage  shall  be  liable  to 
6iarry  more  than  thirty  hundredweight  in  Great 
Britain,  and  in  Ireland  no  car  shall  be  liable  to 
cany  more  than  six  hundredweight,  and  no  dray 
more  than  twelve  hundredweight ;  but  the  owner 
of  such  carriages  in  Ireland  consenting  to  carry 
a  greater  weight  shall  be  paid  at  the  same  rate 
for  every  hundredweight  of  the  said  excess ;  and 
the  owners  of  such  carriages  in  Ireland  shall  not  be 
compelled  to  proceed,  though  itith  any  less  weight, 
under  the  sum  of  threepence  a  mile  for  each  car  and , 
sixpence  a  mile  for  each  dray ;  and  the  loadinff 
of  such  carriages  in  Ireland  shall  be  first  weigtied, 
if  retjuired,  at  the  expense  of  the  owner  of  the 
carriage,  if  the  same  can  be  done  in  a  reasonable 
time  without  hinarance  to  Her  Majesty's  service ; 
provided  that  a  cart  with  one  or  more  horses  for 
which  the  furnisher  shall  receive  ninepence  a  mile 
shall  be  required  to  carry  fifteen  hundredweight 
at  the  least ;  and  no  penalties  or  forfeitures  in 
any  Act  relating  to  highways  or  turnpike  roads 
in  the  United  Kingdom  shall  apply  to  the  number 
of  horses  and  oxen,  or  weight  of  loading  of  the 
aforesaid  carriages,  which  shall  not  on  that 
account  be  stopped  or  detained ;  and  whenever 
it  shall  be  necessary  to  impress  carriages  for  the 
march  of  soldiers  from  Dublin,  at  least  twenty- 
four  hours  notice  of  such  march,  and  in  case  of 
emergency  as  long  notice  as  the  case  will  admit, 
shall  be  given  to  the  Lord  Mayor  of  Dublin,  who 
shall  summon  a  proportional  number  of  cars  and 
drays,  at  his  discretion,  out  of  the  licensed  cars 
and  drays  and  other  cars  and  drays  within  the 
county  of  the  said  city,  and  they  shall  by  turns 
be  employed  on  this  duty  at  the  prices  and  under 
the  regulations  herein-before  mentioned ;  and  no 
country  cars,  drays,  or  other  carriages  coming  to 
markets  in  Ireland  shall  be  detained  or  employed 
against  the  will  of  the  owners  in  carrying  the 
baggage  of  the  army  on  any  pretence  whatsoever. 

70.  It  shall,  be  lawful  for  Her  Majesty,  or  for 
the  Lord  Lieutenant  or  chief  governor  of  Ireland, 
by  her  or  their  order,  distinctly  stating  that  'a 
case  of  .emergency  doth  exist,  signified  by  the 
Secretary  of  State  for  the  War  Department,  or, 
if  in  Ireland,  by  the  Chief  Secretary  or  Under 
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Secretaiy,  or  the  first  derk  in  the  Military  De- 
partment, to  authorise  any  general  or  field  officer 
commanding  Her  Majest^s  forces  in  any  district 
or  place,  or  the  chief  acting  agent  for  the  supply 
of  stores  and  provisions,  by  writing  under  his 
hand  reciting  such  order  of  Her  Majesty  or  Lord 
Lieutenant  or  chief  governor  aforesaid,  to  require 
all  justices  within  their  several  jurisdictions  in 
Great  Britain  and  Ireland  to  issue  their  warrants 
for  the  provision,  not  only  of  waggons,  wains, 
carts,  and  cars  kept  by  or  l)elonging  to  any  person 
and  for  any  use  whatsoever,  but  also  of  saddle 
horses,  coaches,  postchaises,  chaises,  and  other 
four-wheeled  carnages  kept  for  hire,  and  of  all 
horses  kept  to  draw  carriages  licensed  to  carry 
passengers,  and  also  of  boats,  barges,  and  other 
vessels  used  for  the  transport  of  any  commodities 
whatsoever  upon  any  canal  or  navigable  river,  as 
shall  be  mentioned  in  the  said  warrants,  therein 
specifying  the  place  and  distance  to  which  such 
carriages  or  vessels  shall  go;  and  on  the  pro- 
duction of  such  requisition,  or  a  copy  thereof 
certified  by  the  commanding  officer,  to  such  jus- 
tice, by  any  officer  of  the  corps  ordered  to  be 
conveyed,  or  by  any  officer  of  the  War  Depart- 
ment, sudi  justice  shall  take  all  the  same  pro-  ' 
ceedings  in  regard  to  such  additional  supply  so 
required  on  such  emergency  as  he  b  by  this  Act 
required  to  take  for  the  ordinary  provision  of 
carriages ;  and  all  provisions  whatsoever  of  this 
Act  as  regards  the  procuring  of  the  ordinary 
supply  of  earriages,  and  the  duties  of  officers 
and  non-commissioned  officers,  justices,  con- 
stables, and  owners  of  carriages  in  that  behalf, 
shall  be  to  all  intents  and  purposes  applicable  for 
the  providing  and  payment,  according  to  the  rates 
of  posting  or  of  hire  usually  paid  for  such  other 
description  of  carnages  or  vessels  so  required  on 
emergency,  according  to  the  len^h  of  the  journey 
or  voyage  in  each  case,  but  makiDg  no  allowance 
for  post  horse  duty,  or  turnpike,  canal,  river,  or 
lock  tolls,  which  duty  or  tolls  are  hereby  declared 
not  to  be  demandable  for  such  carnages  and 
vessels  while  employed  in  such  service  or  return- 
ing therefrom ;  and  it  shall  be  lawfid  to  convey 
thereon,  not  only  the  baggage,  provisions,  and 
military  stores  of  such  regiment,  corps,  or  de- 
tachment, but  also  the  officers,  soldiers,  servants, 
women,  children,  and  other  persons  of  and  be- 
longing to  the  same. 

71.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  their  quarter  sessions  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the 
public  stock  of  the  county  or  riding,  or  if  such 
public  stock  be  insufficient  then  out  of  moneys 
which  the  said  justices  shall  have  power  to  raise 
for  that  purpose,  in  like  manner  as  for  counhr 
gaols  and  bndges,  such  reasonable  sums  as  shim 
have  been  expended  by  the  constables  within  their 
respective  jurisdictions  for  carriages  and  vessels. 


over  and  above  what  was  or  ought  to  have  been 
pud  bv  the  officer  requiring  the  same,  le^ 
being  had  to  the  season  of  the  year  and  the  ooa- 
dition  of  the  ways  by  which  such  cairiages  and 
vessels  are  to  pass;  and  in  Scotland  suchjustieeB 
shall  direct  sudi  payments  to  be  made  out  of  the 
Togue  money  and  assessments  directed  and  autho- 
rirod  to  be  assessed  and  levied  by  an  Act  ci  the 
twentieth  and  twenty-first  years  of  the  rdigii  d 
Her  present  Majesty^  chapter  seiventy-tvo. 

72.  It  shall  be  lawful  for  the  Lord  lieateniBt 
or  other  chief  governor  for  the  time  being  of 
Ireland  to  depute,  by  warrant  under  his  hand 
and  seal,  some  proper  person  to  sign  routes  in 
cases  of  emergency,  for  the  marching  of  any  of 
Her  Megestjr's  foroes  in  Ireland,  in  the  name  of 
such  Lord  Lieutenant  or  chief  governor. 

73.  All  Her  Mcgesty's  officers  and  soldiers,  on 
duty  or  on  their  march,  and  their  horses  and 
baggage,  and  all  recruits  marching  by  route,  and 
all  prisoners  under  military  escort,  and  all  en- 
rolled pensioners  in  uniform  when  called  out  for 
training  or  in  aid  of  the  civil  power,  and  allca^ 
riages  and  horses  belonging  to  Her  Msjesty  or 
employed  in  her  service  under  the  provisions  of 
this  Act,  or  in  any  of  Her  Migesty's  colonies, 
when  conveying  any  such  persons  aa  aforesaid,  or 
their  baggage,  or  stores,  or  returning  from  con^ 
veying  the  same,  shall  be  exempted  from  pa^imait 
of  any  duties  and  tolls  on  embarking  <»  oisemr 
balking  from  or  upon  any  pier,  wharf,  quay,  or 
landing  place,  or  in  passing  along  or  over  anj 
turnpike  or  other  roaas  or  bridges,  otherwise  de> 
mandable  by  virtue  of  any  Act  already  passed  or 
hereafter  to  be  passed,  or  by  virtue  of  any  Aet  or 
ordinance,  order  or  direction  of  any  colonial 
legislature  or  other  authority  in  any  of  Her  B^ 
je^'s  colonies;  provided  that  nothing  bereiB 
contained  shall  exempt  any  boats,  bargee,  or  okher 
vessels  employed  in  conveying  tiie  said  persons, 
horses,  baggage,  or  stores  along  any  canal  from 
payment  of  tcSls  in  like  manner  as  other  boats, 
barges,  and  vessels  are  liable  thereto,  except  when 
employed  in  cases  of  emergency  as  herein-before 
enacted. 

74.  When  any  soldiers  on  service  have  oooasioo 
in  their  march  by  route  to  pass  regular  fbnies  in 
Scotland,  the  officer  commanding  may  at  his 
option  pass  over  with  his  soldiers  as  passengers, 
and  shall  pay  for  himself  and  each  soldier  one 
half  only  of  the  ordinary  rate  payable  by  single 
persons,  or  may  hire  the  ferry  boat  f<«  himsdf 
and  his  party,  debarring  others  for  that  imt,  and 
shidl  in  all  such  cases  pay  only  half  tiie  ordinary 
rate  for  such  boat. 

75.  Every  soldier  enlisted  in  Great  Britain  or 
Ireland  shall,  when  entitled  to  his  disdiarge,  if 
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tiien  serving  abroad,  be  sent  home^  if  he  sball  so 
lequire,  firee  of  expense,  and  shall  be' entitled  to 
receive  marching  mon^  from  the  place  of  his 
bemg  landed  (or,  if  discharged  at  nome,  shall 
receive  marching  money  from  the  place  of  his 
discharge,)  to  the  parish  or  place  m  which  he 
shall  have  been  originaUr  enlisted,  or  at  which 
he  riudl  at  the  time  of  his  dischairffe  decide  to 
take  up  his  residence  (if  the  cost  of  conveyance 
to  such  place  shall  not  exceed  the  cost  of  con- 
veyance to  the  place  of  his  original  enlistment) : 
mvided  that  nothing  in  this  section  shall  apply 
to  soldiers  appointed  sergeant  instructors,  or  at- 
tsdied  for  completion  of  service,  to  the  reserve 
foroes* 

76.  Noting  in  this  Act  contained  shall  be 
constived  to  extend  to  exempt  any  officer  or 
soldier  from  being  proceeded  against  by  the  ordi- 
nary oonrse  of  law,  when  accused  of  fdony,  or  of 
misdemeanor,  or  of  any  crime  or  offence  other 
than  the  misdemeanors  and  offbnces  herein-before 
mentioned ;  and  if  any  commanding  officer  shall 
neglect  or  refuse,  on  application  being  made  to 
him  for  that  purpose,  to  deliver  over  to  the  civil 
magistrate  any  officer  or  soldier  under  his  com- 
mand, or  shall  wilfully  obstruct,  neglect,  or  refuse 
to  assist  the  officers  of  justice  in  apprehending 
any  officer  or  soldier  under  his  command,  so 
aoeoaed  as  aforesaid,  such  commanding  offtcer 
shaU,  upon  conviction  thereof  in  any  of  Her  Ma- 
jesty's simenor  courts  at  Westminster,  Dublin,  or 
Edinburgh,  or  in  any  court  of  record  in  India,  be 
deemed  to  be  thereupon  cashiered,  and  shall  be 
thenoelbrth  utterly  disabled  to  have  or  hold  any 
ctvil  or  military  office  or  employment  in  the 
United  Kingdom  of  Great  Britain  and  Ireland  or 
in  Her  Majesty's  service;  and  a  certificate  of 
such  conviction,  containing  the  substance  and 
fflect  of  the  indictment  only,  omitting  the  formal 
part,  with  the  copy  of  the  entry  of  the  judgment 
of  the  court  thereon,  shall  be  transmitted  to  the 
judge  adTocate  general  in  London. 

77-  For  enforcing  a  prompt  observance  of  the 
roles  and  orders  for  the  due  appropriation  of  the 
public  frinds  applicable  to  army  services,  and  in 
order  that  a  true  and  regular  account  may  be 
kept  and  rendered  by  the  agents  for  the  several 
oorps,  tiie  said  agents  are  herebjr  required  to 
observe  such  orders  as  shall  from  time  to  time  be 
given  by  Her  Mijesty  under  Her  Sign  Manual, 
or  by  the  Secretary  of  State  for  the  War  Depart- 
ment, or  by  Her  Mqesty's  Lord  Lieutenant  or 
Chief  Crovemor  of  Irdand,  or  by  the  Lord  Trea- 
surer or  the  Commissioners  of  Her  Mijesty's 
Treasury ;  and  if  any  person,  being  or  having 
been  an  agent,  shall  renise  or  neglect  to  comply 
with  such  orders  in  relation  to  his  duty  as  agent, 
or  shall  unlawfully  withhold  or  detain  the  pay  of 
anj  officer  or  soldier  for  a  longer  period  than  the 


space  of  one  month  after  the  receipt  thereof,  he 
snail  for  the  first  offence  forfeit  the  sum  of  one 
hundred  pounds,  and,  if  still  an  agent,  for  the 
second  onence  be  discharged  from  his  employ- 
ment as  an  army  asent,  and  be  utterly  di5M)led 
to  have  or  hold  such  employment  thmafter,  or, 
if  he  have  ceased  to  be  an  army  agent,  shall  for 
the  second  and  every  succeeding  offence  forfeit 
the  sum  of  two  hundred  pounds. 

78.  Any  person  (except  the  Army  Purchase 
Commissioners  and  persons  acting  under  their 
authority  by  virtue  of  the  provisions  of  the  Regu* 
lation  of  the  Forces  Act,  1871)  who  shidl  nego- 
tiate, act  as  agent  for,  or  otherwise  aid  or  connivs 
at  the  sale  or  purchase  of  any  commission  in  Her 
Majesty's  army  shall  forfeit  iior  every  such  offence 
the  sum  of  one  hundred  pounds ;  and  any  person 
who  shall  negotiate,  act  as  agent  for,  or  otherwise 
aid  or  connive  at  any  exchange  in  respect  of 
which  any  sum  of  money  or  other  consideration 
exceeding  the  sum  or  consideration  sanctioned 
by  the  militarv  authorities  shall  be  given  or 
received  shall  forfeit  for  every  such  o£fence  the 
sum  of  one  hundred  pounds. 

79.  Every  person,  not  having  any  military  com- 
mission, who  shall  give  or  procure  to  be  given 
any  untrue  certificate,  whereby  to  excuse  any 
soldier  for  his  absence  from  any  muster  or  any 
other  service  which  he  ought  to  attend  or  per- 
form, or  who  shall  directiy  or  indirectly  cause  to 
be  taken  any  money  or  gratuity  for  mustering 
any  soldiers,  or  for  signing  any  muster  rolls  or 
duplicates  thereof,  shaU  forfeit  for  every  such 
offence  the  sum  of  fifty  pounds ;  and  any  person 
who  shall  falsely  be  mustered,  or  offer  himsdf  to 
be  mustered,  or  lend  or  furnish  any  horse  to  be 
falsely  mustered,  shall,  upon  conviction  before 
some  justice  of  the  peace  residing  near  the  place 
where  such  muster  shall  be  made,  forfeit  for 
every  such  offence  the  sum  of  twenty  pounds; 
and  the  informer,  if  he  belongs  to  Her  Majesty's 
service,  shall,  If  he  demand  it,  be  forthwith  dis- 
charged. 

80.  Every  person  (except  such  person  or  peN 
sons  as  shall  be  authorised  by  oeating  order 
under  the  hand  of  the  Secretary  of  State  for  the 
War  Department)  who  shall  cause  to  be  adver- 
tised, posted,  or  (hspersed  biUs  for  the  purpose  of 
procuring  recruits  or  substitutes  for  the  line,  em- 
bodied militia,  or  Her  Msijesfy's  Indian  forces,  or 
shall  open  or  keep  any  house,  place  of  rendes- 
vous,  or  office,  or  receive  any  person  therein 
under  such  bill  or  advertisement,  as  connected 
mHi  the  recruiting  service,  or  shall  dirsctiy  or 
indirectiy  interfere  therewith,  without  permission 
in  writing  from  the  adjutant  general,  or  from  the 
Secretary  of  State  in  Coimcu  of  India,  (as  the 
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case  may  be,)  shall  forfeit  for  every  such  offence 
a  sum  not  exceeding  twenty  pounds. 

81.  Any  person  who  shall  in  any  part  of  Her 
Majesty's  dominions,  or  by  any  means  whatso- 
ever, directly  or  indirectly,  procure  any  soldier  to 
desert,  or  attempt  to  procure  or  persuade  any 
soldier  to  desert,  and  any  person  who,  knowing 
that  any  soldier  is  about  to  desert,  shall  aid  or 
assist  him  in  deserting,  or,  knowing  any  soldier 
to  be  a  deserter,  shall  conceal  such  deserter,  or 
aid  or  assist  such  deserter  in  conceahng  himself, 
or  aid  or  assist  in  his  rescue,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof  before  any  two  justices  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  offender  shall  at  any  time  happen  to  be,  be 
liable  to  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term  not  exceed- 
ing six  calendar  months  as  the  convicting  justices 
shall  think  fit. 

82.  Any  officer  or  soldier  who  shall,  in  pursuit 
of  any  deserter,  forcibly  enter  into  or  break  open 
any  dwelling-house  or  outhouse,  or  shall  give  any 
order  under  which  any  dwelling-house  or  out- 
house shall  be  forcibly  entered  into  or  broken 
open,  without  a  warrant  from  one  or  more  justices 
of  the  peace,  shall,  on  connction  thereof  before 
two  justices  of  the  peace,  forfeit  a  sum  not 
exceeding  twenty  pounds. 

83.  If  any  person  shall  convey  or  cause  to  be 
conveyed  into  any  military  prison  appointed  to 
be  a  public  prison  under  this  Act  any  arms, 
tools,  or  instruments,  or  any  mask  or  other  dis- 
guise, in  order  to  facilitate  the  escape  of  any 
prisoner,  or  shall  by  any  means  whatever  aid 
and  assist  any  prisoner  to  escape  or  in  attempting 
to  escape  from  such  prison,  whether  an  escape  be 
actually  made  or  not,  such  person  shall  be  deemed 
guilty  of  felony,  and  upon  being  convicted  thereof 
shall  be  kept  to  penal  servitude  for  any  term  not 
less  than  five  years  and  not  exceeding  seven  years, 
or  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  years ;  and  if  any 
person  shall  bring  or  attempt  to  bring  into  such 
prison,  in  contravention  of  the  existing  rules 
thereof,  any  spirituous  or  fermented  liquor,  he 
shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  and  not  less  than 
ten  pounds,  or  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  time  not  exceeding  three 
calendar  months ;  and  if  any  person  shall  bring 
into  such  prison,  to  or  for  any  prisoner,  without 
the  knowledge  of  the  governor,  any  money,  cloth- 
ing, provisions,  tobacco,  letters,  papers,  or  any 
other  articles  not  allowed  by  the  rules  of  the 
prison  to  be  in  the  possession  of  a  prisoner,  or 
shall  throw  into  the  said  prison  any  such  articles. 


or  shall  bv  desire  of  any  prisoner,  without  ike 
sanction  of  the  governor,  cany  out  of  the  piison 
any  of  the  articles  aforesaid,  he  shall  for  every 
such  offence  be  liable  to  a  peaially  not  exoeedinf^ 
five  pounds,  or  to  be  iipprisoned,  either  with  or 
without  hard  labour,  for  an^r  time  not  exceeding 
one  calendar  month;  and  if  any  person  shiU 
assault  or  violently  resist  any  officer  of  such 
prison  in  the  execution  of  his  duty,  or  shall  ud 
or  excite  any  person  so  to  assault  or  resist  any 
such  officer,  he  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds,  or 
to  be  impnsoned,  with  or  without  haurd  labour, 
for  any  time  not  exceeding  one  calendar  month, 
or,  if  the  offender  be  a  soldier  already  und^  sen- 
tence of  imprisonment,  he  shall  be  liable  for  ev^ 
such  offence,  upon  conviction  thereof  by  a  board 
of  not  less  than  three  of  the  visitors  of  the  piisoo, 
to  be  imprisoned,  either  with  or  without  hird 
labour,  for  any  time  not  exceeding  six  calendar 
months,  in  addition  to  his  original  sentence,  or 
to  be  subjected  to  corporal  punishment  not  ex- 
ceeding fifty  lashes,  or  upon  conviction  thereof 
by  a  single  visitor  to  be  imprisoned,  with  or 
without  ^d  labour,  for  any  time  not  exceeding 
seventy-two  hours,  in  addition  to  his  original 
sentence,  or  to  be  subjected  to  corporal  puni^- 
ment  not  exceeding  twenty-five  lashes ;  or  if  sodi 
soldier  shall,  within  forty-eight  hours  of  the  ex- 
piration of  his  original  or  of  any  additional 
sentence,  be  guilty  of  any  offence  agunst  the 
rules  of  the  prison,  he  may  for  every  such  offenee, 
on  conviction  thereof  by  a  board  or  by  a  sin^ 
visitor,  be  ordered  to  be  kept  in  prison  for  a 
period  not  exceeding  seventy-two  hours  d&er  in 
a  dark  cell  or  in  a  light  cell,  and  with  or  withont 
hard  labour,  on  a  bread  and  water  diet,  or  other- 
wise ;  and  all  the  provisions  of  any  Act  or  Acts 
of  Parliament  for  the  regulation  or  better  ord»- 
ing  of  gaols,  houses  of  correction,  or  prisons  in 
Great  Britain  shall  be  deemed  to  apply  to  all 
military  prisons  so  far  as  any  such  provision 
relates  to  such  offences ;  and  it  shall  be  lawful 
for  the  governor,  provost  marshal,  officer,  or 
servant  of  any  milita^  prison  to  use  imd  exercise 
all  the  powers  and  authorities  given  by  any  such 
Act  to  the  gaoler,  keeper,  or  turnkey  of  any 
prison,  or  to  his  or  their  assistants,  to  apprehend 
or  to  cause  offenders  to  be  apprehended,  m  ordff 
to  their  being  taken  before  a  justice  or  justicw  of 
the  peace ;  and  all  the  powers  and  authonttes 
given  by  any  such  Act  to  any  justice  or  justices 
of  the  peace  to  convict  offenders  in  any  of  the 
above  cases,  together  with  the  forms  of  con- 
victions contained  in  any  such  Act,  shall  be 
applicable  to  the  like  offences  when  committed  in 
respect  of  military  prisons ;  and  all  the  provisionf 
contained  in  any  such  Act  relating  to  suits  and 
actions  prosecuted  against  any  person  for  any- 
thing done  in  pursuance  of  such  Act  shall  be 
deemed  to  apply  to  all  suits  and  actions  prosecuted 
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against  any  person  acting  in  pursuance  of  such 
Act  in  respect  of  nulitarj  prisons. 

84.  Anj  governor,  provost  marshal,  gaoler,  or 
keeper  of  any  public  prison,  gaol,  house  of  cor- 
rection, lock-up  bouse,  or  other  place  of  confine- 
ment, who  shall  refuse  to  receive  and  to  confine, 
or  to  discharge  or  deliver  over,  any  militaiy 
offender  in  the  manner  herein-before  prescribed, 
shall  forfeit  for  every  such  offence  the  sum  of 
one  hundred  pounds. 

85,  Any  person  who  shall  knowingly  detain, 
boy,  exchange,  or  receive  firom  anv  soldier  or 
des^ter  or  any  other  person  acting  for  or  on  his 
behalf,  on  any  pretence  whatsoever,  or  who  shall 
solicit  or  entice  any  soldier,  or  shall  be  employed 
hj  any  soldier,  knowing  him  to  be  such,  to  sell 
any  arms,  ammunition,  medals  for  good  conduct 
or  for  distinguishment  or  other  service,  clothes, 
or  military  furniture,  or  any  provisions,  or  any 
sheets  or  other  articles  used  in  oarracks  provided 
under  barrack  regulations,  or  regimental  neces- 
saries, or  any  article  of  forage  provided  for  any 
horses  belonging  to   Her  Majesty's  service,  or 
who  shall  have  in  his  or  her  possession  or  keep- 
ing any  such  arms,  ammunition,  medals,  clothes, 
ftiniiture,  provisions,  spirits,  articles,  necessaries, 
or  forage,  and  shall  not  give  a  satisfactory  ac- 
count how  he  or  she  came  by  the  same,  or  shall 
chuige  the  colour  of  any  clothes  as  aforesaid, 
shall  forfeit  for  every  such  offence  any  sum  not 
exceeding  twenty  pounds,  together  with  treble 
the  value  of  all  or  any  of  the  several  articles  of 
which  such  offender  shall  so  become  or  be  pos- 
sessed; and  if  any  person  having  been  so  con- 
ricted  shall  afterwards  be  Ruiltv  of  anv  such 
offence,  he  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  twenty  pounds  but  not  less 
than  five  pounds,  and  the  treble  value  of  all  or 
any  of  the  several  articles  of  which  such  offender 
shall  have  so  become  possessed,  and  shall  in 
addition  to  such  forfeiture  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  such 
term,  not  exceeding  six  calendar  months,  as  the 
convicting  lustice  or  justices  shall  think  fit ;  and 
upon  any  information  against  any  person  for^a 
second  or  any  subsequent  offence,  a  copy  of  the 
former  conviction,  certified  by  the  proper  oflficer 
having  the  care  or  custody  of  such  conviction,  or 
any  copy  of  the  same  proved  to  be  a  true  copy, 
shall  be  sufficient  evidence  to  prove  such  former 
conviction ;  and  if  any  credible  person  shall  prove 
on  oath  before  a  justice  of  the  peace,  or  person 
exercising  like  authority  according  to  the  laws  of 
the  part  of  Her  Msjesty's  dominions  in  which  the 
offience  shall  be  comnutted,  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  or  her  posses- 
sion, or  on  his  or  her  premises,  any  property  of 
the  description  herein-before  described,  on    or 


with  respect  to  which  any  such  offence  shall  have 
been  conmiitted,  such  justice  may  grant  a  war- 
rant to  search  for  such  property  as  in  the  case  of 
stolen  goods ;  and  if  upon  such  search  any  such 
property  shall  be  founa,  the  same  shall  and  may 
DC  seized  by  the  officer  charged  with  the  exe- 
cution of  such  warrant,  who  shall  bring  the 
offender  in  whose  possession  the  same  shall  be 
foimd  before  the  same  or  any  other  justice  of  the 
peace,  to  be  dealt  with  according  to  law :  Pro- 
vided always,  that  it  shall  be  lawful  for  the 
legislature  of  any  of  Her  Miyesty's  foreign 
dominions,  on  the  reconunendation  of  the  officer 
or  officers  for  the  time  being  administering  the 
government  thereof,  but  not  otherwise,  to  make 
provision  by  law  for  reducing  such  pecuniary 
penalty,  if  not  exceeding  twenty  pounds,  to  sucn 
amount  as  may  to  such  legislature  appear  to  be 
better  adapted  to  the  abihty  and  pecuniary  means 
of  Her  Majesty's  subjects  and  others  inhabiting 
the  same,  which  reduced  penaltv  shall  be  sued 
for  and  recovered  in  such  and  the  same  numner 
as  the  full  penaltv  hereby  imposed :  Provided 
also,  that  it  shall  be  competent  to  Her  Majesty, 
or  to  the  person  or  persons  administering  the 
government  of  any  such  foreign  dominions  as 
aforesaid,  to  exercise,  in  respect  of  the  laws  so  W 
be  passed  as  aforesaid,  all  such  powers  and  autho- 
rities as  are  by^  law  vested  in  Her  Majesty  or  in 
any  such  officer  or  officers  as  aforesaid  in  respect 
of  any  other  law  made  or  enacted  by  any  such 
legislature. 


86.  If  any  constable  or  other  person  who  by 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  soldiers  in  any  part  of  the  United 
Kingdom  shall  presume  to  billet  any  such  officer 
or  soldier  in  any  house  not  within  the  meaning 
of  this  Act,  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  soldier  on  duty,  when  there- 
unto required,  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given  before 
the  arrival  of  such  troops ;  or  shall  receive,  de- 
mand, or  agree  for  any  money  or  reward  what- 
soever, in  order  to  excuse  any  person  from 
receiving  such  officer  or  soldier ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  servants 
of  any  officers  or  soldiers,  in  any  such  houses, 
against  the  consent  of  the  occupiers ;  or  shall 
neglect  or  refuse  to  execute  such  warrants  of  the 
justices  as  shall  be  directed  to  him  for  providing 
carriages,  horses,  or  vessels,  or  shall  demand 
more  than  the  legal  rates  for  the  same ;  or  if  any 

Eerson  ordered  by  any  constable  in  manner 
erein-before  directed  to  provide  oarriages,  horses, 
or  vessels  shall  refuse  or  neglect  to  provide  the 
same  according  to  the  orders  of  such  constable, 
or  shall  do  any  act  or  thing  by  which  the  exe- 
cution  of  any  warrants  for  providing  carriages, 
horses,  or  vessels  shall  be  hindered;  or  if  any 
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constable  shall  neglect  to  deliver  in  to  the  justices 
at  quarter  sessions  lists  of  officers  and  soldiers  of 
the  loot  guards  quartered  according  to  the  pro- 
visions of  this  Act,  or  ^hall  wilfully  cause  to  be 
delivered  defective  lists  of  the  same;  or  if  any 
person  liable  by  this  Act  to  have  any  officer  or 
soldier  quartered  upon  him  shall  refuse  to  receive 
and  to  afiPord  proper  accommodation  or  diet  in 
the  house  in  which  such  officer  or  soldier  is 
quartered,  and  to  furnish  the  several  things 
directed  to  be  furnished  to  officers  and  soldiers, 
or  shall  neglect  or  refuse  to  furnish  good  and 
sufficient  stables,  together  with  good  and  suffi- 
cient oats,  hay,  and  straw,  in  Great  Britain  and 
Ireland  for  each  horse,  in  such  quantities  and  at 
such  rates  as  herein-before  provided ;  or  if  any 
innkeeper  or  victualler  not  having  good  and 
sufficient  stables  shall  refuse  to  pay  over  to  the 
person  or  persons  who  may  provide  stabling  such 
allowance  by  way  of  compensation  as  shall.be 
directed  by  any  justice  of  the  peace,  or  shall  pay 
any  sum  or  sums  of  money  to  any  soldier  on  the 
march  in  lieu  of  furnishing  in  kind  the  diet  and 
small  beer  to  which  such  soldier  is  entitled ;  or  if 
any  toll  collector  shall  demand  and  receive  toll 
from  any  of  Her  Majestv's  officers  or  soldiers,  on 
duly  or  on  their  march,  for  themselves  or  for 
their  horses,  or  from  any  recruits  marching  by 
route,  or  from  any  prisoners  under  military  escort, 
or  from  any  enrolled  pensioners  in  uniform  when 
called  out  for  training  or  in  aid  of  the  civil 
power,  or  for  any  carriages  or  horses  belonging 
to  Her  Mi^esty,  or  emploved  in  her  service  under 
the  provisions  of  this  Act,  or  in  any  of  Her 
Majesty's  colonies,  when  conveying  persons,  or 
ba^^^e,  or  stores,  or  returning  therefrom,  every 
such  constable,  victualler,  toll-keeper,  or  other 
person  respectively  shall  forfeit  for  every  such 
oflEence,  neglect,  or  refusal  any  sum  not  exceeding 
five  pounds  nor  less  than  forty  shillings ;  and  if 
any  person  shall  personate  or  represent  himself  to 
be  a  soldier  or  a  recruit,  with  the  view  of  fr»udu- 
lentlv  obtaining  a  billet,  or  money  in  lieu  thereof, 
he  shall  for  every  such  offence  forfeit  any  sum 
not  exceeding  five  pounds  nor  less  than  twenty 
shillings. 

87.  If  any  military  officer  shall  take  upon  him- 
self to  quarter  solmers  otherwise  than  is  limited 
and  allowed  by  this  Act,  or  shall  i)se  or  offer  any 
menace  or  compulsion  to  or  upon  any  mayor, 
constable,  or  other  civil  officer,  tending  to  deter 
and  discourage  any  of  them  from  performing  any 
part  of  their  duty  under  this  Act,  or  tending  to 
mduce  any  of  them  to  do  anything  contrary  to 
their  said  duty,  such  officer  shall  for  every  such 
offence  (being  thereof  convicted  before  any  two 
or  more  justices  of  the  county  by  the  oath  of  two 
credible  witnesses)  be  deemed  and  taken  to  be 
thereupon  cashiered,  and  shall  be  utterly  disabled 
to  hold  any  military  employment  in  Her  Migesty's 


service ;  provided  that  a  cert^eaie  of  such  con- 
viction shall  be  transmitted  by  one  of  the  said 
justices  to  the  Judge  Advocate  in  London,  who 
IS  hereby  required  to  certify  the  same  to  the 
Commander-in-Chief  and  Secretary  of  State  for 
the  War  Department,  and  that  the  said  con- 
viction be  affirmed  at  some  quarter  sessions  of 
the  peace  of  the  said  county  held  next  after  the 
expiration  of  tiiree  months  after  such  certificate 
of  the  justice  shall  have  been  transmitted  as 
aforesaia ;  and  if  any  military  officer  shall  take, 
or  knowingly  suffer  to  be  taken,  from  any  person, 
any  money  or  reward  for  excusing  the  qutftering 
of  officers  or  soldiers,  or  shall  billet  any  of  the 
wives,  children,  men  or  maid  servants  d  any 
officer  or  soldier,  in  any  house,  against  the  con- 
sent of  the  occupier,  he  shall,  upon  being 
convicted  thereof  before  a  general  court-martia), 
be  cashiered;  and  if  any  officer  shall  constrain 
any  carriage  to  travel  beyond  the  distance  speci- 
fied in  the  justice's  warrant,  or  shall  not  discharge 
the  same  in  due  time  for  ^eir  return  home  on 
the  same  day,  if  it  be  practicable,  except  in  the 
case  of  emergency  for  which  the  justice  shall  have 
given  license,  or  shall  compel  the  driver  of  any 
carriage  to  tiJce  up  any  soloier  or  servant  (except 
such  as  are  sick)  or  any  woman  to  ride  ilierein, 
except  in  the  cases  of  emergency  as  aforesaid,  or 
shall  force  any  constable,  by  threatening  words, 
to  provide  saddle  horses  for  himself  or  servants, 
or  shall  force  horses  from  their  owners,  or  in 
Ireland  shall  force  the  owner  to  take  any  loading 
until  the  same  shall  be  first  duly  weighed,  if  ^ 
same  can  be  done  within  reasonable  time,  or  shall, 
contrary  to  the  will  of  the  own^  or  his  servanti 
permit  any  person  whatsoever  to  put  anv  greats 
load  upon  any  carriage  than  is  oirected  by  this 
Act,  such  officer  shall  forfeit  for  every  offence  any 
sum  not  exceeding  five  pounds  nor  less  than 
forty  shillings. 

88.  For  the  better  preservation  of  game  and 
fish  in  or  near  places  where  any  officers  shall  at 
any  time  be  quartered,  be  it  enacted,  Ihat  every 
officer  who  shall,  without  leave  in  writing  hem 
the  person  or  persons  entitled  to  grant  such 
leave,  take,  kill,  or  destroy  any  gune  or  fish  in 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, shall  for  every  such  offence  forfmt  the  sum 
of  five  poimds. 

89.  Any  action  which  shall  be  l»x>ught  against 
any  person  for  anything  to  be  done  in  pursuance 
of  this  Act  shall  be  brought  within  six  calendar 
months  after  the  doing  th^i^eof,  and  it  shall  be 
lawful  for  every  such  person  to  plead  tiiereunto 
the  general  issue  Not  Guilty,  and  to  give  aU 
special  matter  in  evidence  to  we  jury ;  and  if  tite 
verdict  shall  be  for  the  defendant  in  any  such 
action,  or  the  plaintiff  therein  become  nonsuited, 
or  suffer  any  discontinuance  thoeof,  or  if  in 
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Scotland  such  oomt  shall  see  fit  to  asscHlaie  the 
defendant  or  dismiss  the  complaint,  the  court  in 
which  the  said  matter  shall  be  tried  shall  allow 
unto  the  defendant  treble  costs,  for  which  the 
said  defendant  shall  have  the  like  remedy  as  in 
other  cases  where  costs  are  by  law  given  to 
defiendants;  and  every  action  against  any  person 
for  anything  done  in  pursuance  of  this  Act,  or 
against  any  member  or  minister  of  a  court- 
martial  in  respect  of  any  sentence  of  such  court, 
or  of  anytiiing  done  by  virtue  or  in  pursuance  of 
such  sentence,  shall  be  brought  in  some  one  of 
the  courts  of  record  at  Westimnster,  or  in  Dublin, 
or  in  India,  or  in  the  Court  of  Session  in  Scotland, 
and  in  no  other  court  whatsoever. 

90.  All  ofiPences  for  which  any  penalties  and 
foifeitares  are  by  this  Act  imposed  not  exceeding 
twenty  pounds,  over  and  above  any  forfeiture  of 
Talne  or  treble  value,  shall  and  nwv  be  deter- 
mined, and  such  penalties  and  forieitures  and 
forfeiture  of  value  or  treble  value  recovered,  in 
every  part  ci  the  United  Kingdom,  by  and  before 
one  or  more  justice  or  justices  of  the  peace,  under 
the  provisions  of  an  Act  passed  in  the  eleventh 
and  twelfth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  intituled  "  An  Act  to  facilitate 
**  the  perfomiance  of  the  duties  of  Justices  of 
**  the  Peace  out  of  Sessions,  within  England  and 
*'  Wales,  with  respect  to  summary  convictions 
''  and  orders:"  Provided  always,  tfaiat  in  all  cases 
in  which   there   shall   not  be  sufficient  goods 
whereon  any  penalty  or  forfeiture  can  be  levied, 
the  offender  may  be  conunitted  and  imprisoned 
for  any  time  not  exceeding  six  calendar  months ; 
which  said  recited  Act  shidl  be  used  and  applied, 
in  Scotiand  and  in  Ireland,  for  the  recovery  of 
all  sudi  penalties  and  forfeitures,  as  fully  to  all 
intents  as  if  the  said  recited  Act  had  extended  to 
Scotland  and  Ireland,  anything  in  the  said  recited 
Act,  or  in  an  Act  passed  in  the  fourteenth  and 
fifteenth  years  of  the  reign  of  Her  Majesty  Queen 
Victoria,  intituled  ''An  Act  to  oonsoHdate  and 
**  amend  the  Acts  regulatmg  the  proceedings  at 
"  Petty  Sessions,  and  the  duties  of  Justices  of 
**  the  Peace  out  of  Quarter  Sessions,  in  Ireland," 
to  ihe  contrary  notwithstanding ;  and  all  such 
offences  committed  in  the  British  Isles  or  in  any 
of  Her  M^esty's  dominions  beyond  the  seas  may 
be  determine^  and  the  penalties  and  forfeitures 
and  forfeiture  of  value  or  treble  value  recovered, 
before  any  justices  of  l^e  peace  or  persons  exer- 
cising like  authority  according  to  the  laws  of  the 
part  of  Her  Majesty's  dominions  in  which  the 
offence  shall  be  committed ;  and  all  penalties  and 
forfeitures  by  this  Act  imposed  exceeding  twenty 
pounds  shall  be  recovered  by  action  in  soine 
of  the  courts  of  record  at  Westminster,  or  in 
Dublin,  or  in  India,  or  in  the  Court  of  Session  in 
Scotland,  and  in  no  other  court  in  the  United 
Kingdom,  and  may  be  recovered  in  the  British 


Isles,  or  in  any  other  parts  <^  Her  Miyesty's 
dominions,  in  any  of  the  royal  or  superior  courts 
of  such  isles  or  other  parts  of  Her  M^estv's 
dominions.  In  any  proceeding  under  this  Act 
whereby  uiy  person  incurs  a  penally  or  for- 
feiture, such  person  may  also  be  adjudged  to 
pay  the  costs  of  such  proceeding  by  the  justice  or 
justices,  or  the  court  imposing  such  penidty  or 
forfeiture. 

91.  One  moiety  of  every  penalty,  not  including 
any  treble  value  of  any  articles,  adjudged  or  re- 
covered under  the  provisions  of  this  Act,  shall  go 
to  l^e  person  who  shall  inform  or  sue  for  the 
same,  and  the  remainder  of  the  penalty,  together 
with  the  treble  value  of  any  articles,  or,  where 
the  offence  shall  be  proved  by  the  person  who 
shall  inform,  the  whole  of  the  penalty,  shall  be 
paid,  in  the  United  Kingdom,  to  the  paymaster 
of  the  London  recruiting  district,  St.  George's 
Barracks,  London,  and  in  India  to  the  military 
secretary  of  the  government  of  the  presidencnr  to 
which  tne  court  by  whom  the  penalty  shall  be 
adjudicated  shall  be  subject,  and  elsewhere  in 
Her  Majest/s  dominions  to  the  local  military 
accountant,  to  be  at  the  disposal  of  the  Secretary 
of  State  for  the  War  Department,  anything  in  an 
Act  passed  in  the  fifth  and  sixth  years  of  the 
reign  of  His  late  Majesty  King  William  the 
Fourth,  intituled  "An  Act  to  provide  for  the 
"  regulation  of  Municipal  Corporations  in  Eng- 
^*  land  and  Wales,"  or  m  any  other  Act  or  Acts, 
to  the  contrary  notwithstanding.  Every  justice 
or  court  adjudging  any  penalty  under  this  Act 
shall  report  the  same  immediately,  if  in  the 
United  Kingdom,  to  the  said  Secretary  of  State, 
if « in  India  to  the  said  military  secretary,  and  if 
elsewhere  in  Her  Majesty's  dominions  to  the 
general  or  other  officer  commanding  at  the 
station. 

92.  The  Secretarr  of  State  for  the  War  De- 
partment may,  if  ne  think  proper,  cause  any 
soldier  on  his  discharge,  and  his  wife  or  child,  if 
occasion  require,  either  with  or  without  him,  to 
be  sent  to  the  parish  in  which  on  his  attestation 
as  a  recruit  he  stated  himself  to  have  been  bom, 
and  if  delivered  at  the  workhouse  of  that  parish, 
or  of  the  union  comprising  such  parish,  he  shall 
then  be  received  therein  by  the  master  or  other 
proper  officer  thereof;  but  any  justice  in  the 
Umted  Kingdom  within  whose  jurisdiction  any 
soldier  in  Her  Majes^'s  armjr,  or  on  the  per- 
manent staff  of  the  militia,  having  a  wife  or  child, 
shall  be  billeted,  may  summon  such  soldier  before 
him  in  the  place  where  he  is  billeted,  (which 
summons  he  is  hereby  directed  to  obev,)  and  take 
his  examination  in  writing,  upon  oatli,  touohinff 
the  place  of  his  last  legal  settlement,  and  such 
justice  shall  give  an  attested  copy  of  such  ex- 
amination to  the  person  examined,  to  be  by  him 
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delivered  to  his  commanding  oflScer,  to  be  pro- 
duced when  required;  which  said  examination 
and  such  attested  copy  thereof  shall  be  at  any 
time  admitted  as  good  and  legal  evidence  of  such 
last  legal  settlement  before  any  justices  or  at  any 
general  or  quarter  sessions,  although  such  soldier 
be  dead  or  absent  from  the  kingdom ;  provided 
that  in  case  any  soldier  shall  be  again  summoned 
to  make  oath  as  aforesaid,  then,  on  such  examina- 
tion or  such  attested  copy  thereof  being  produced 
by  him  or  by  any  other  person  on  his  behalf,  such 
soldier  shall  not  be  obliged  to  take  any  other  oath 
with  regard  to  his  legal  settlement,  but  shall  leave 
a  copy  of  such  examination,  or  a  copy  of  such 
attested  copy  of  examination,  if  required. 

93.  When  any  person  shall  hold  any  canteen 
under  proper  authority  of  the  War  Department, 
it  shall  be  lawful  for  any  two  justices  within  their 
respective  jurisdictions  to  grant  or  transfer  any 
beer,  wine,  or  spirit  license  to  such  persons, 
without  regard  to  time  of  year  or  to  the  notices 
or  certificates  required  by  anjr  Act  in  respect  of 
such  licenses ;  and  the  Commissioners  of  Excise, 
or  their  proper  officers  within  their  respective 
districts,  shall  also  grant  such  licenses  as  afore- 
said ;  and  such  persons  so  holding  canteens,  and 
having  such  licenses,  may  sell  therein  victuals 
and  exciseable  liquors,  as  empowered  by  such 
excise  license,  without  being  subject  to  any  penalty 
or  forfeiture. 

94.  All  muster  rolls  and  accounts  and  pay  and 
pension  lists  which  are  required  to  be  venfied  by 
declaration  shall  be  so  verified  and  attested  free 
of  stamp  duty,  and  without  fee  or  reward  paid 
for  such  declaration  or  attestation. 

95.  All  commissaries,  regimental  paymasters, 
and  all  other  accountants  for  military  services, 
upon  making  up  their  accounts,  and  aU  commis- 
saries Upon  returning  from  any  forei^  service, 
shall  severally  make  the  respective  declarations 
described  in  the  schedule  to  this  Act  annexed ; 
which  declarations,  if  made  in  any  part  of  the 
United  Kingdom,  shall  be  made  before  some 
justice,  or  other  person  authorised  to  administer 
oaths  and  declarations,  and  if  made  on  foreign 
service  shall  be  made  before  the  officer  command- 
ing in  chief,  or  the  second  in  command,  or  the 
quartermaster  or  deputy  quartermaster  general  or 
any  assistant  quartermaster  general  of  the  army, 
who  shall  respectively  have  power  to  administer 
and  receive  the  same. 

96.  All  oaths  and  declarations  which  are  autho- 
rised and  required  by  this  Act  may  be  administered 
(unless  where  otherwise  provided)  by  anv  justice 
of  the  peace,  or  other  person  having  authority  to 
administer  oaths  and  declarations;  and  any  person 


taking  a  false  oath  or  declaration  where  an  oath 
or  declaration  is  authorised  or  required  by  this 
Act  shall  be  deemed  guilty  of  wilful  and  comipt 
penury,  or  of  wilfully  making  a  false  declaration, 
and  being  thereof  duly  convicted  shall  be  liable 
to  such  pains  and  penalties  as  by  law  any  person 
convicted  of  wilful  and  corrupt  pequiy  is  subject 
and  liable  to;   and  every  commissioned  officer 
convicted  before  a  general  court-martial  of  perjuiy, 
or  of  wilfully  making  a  fsXse  declaration,  shidi 
be  cashiered,  and  every  soldier  or  other  person 
amenable  to  the  provisions  of  this. Act  found 
guilty  thereof  by  a  general,  district,  or  garrison 
court-martial  shcdl  be  punished  at  the  discretion 
of  such  court.    In  India,  in  all  cases  where  any 
oath  is  hereby  reouired  to  be  taken,  or  any  person 
is  hereby  required  to  be  sworn,  a  solemn  declaza- 
lion  or  affirmation  may  be  substituted,  if  by  the 
laws  for  the  time  being  in  force  in  India  such 
declaration  or  affirmation  would  be  allowed  to  b: 
substituted  in  the  place  of  an  oath,  in  case  ths 
party  were  about  to  depose  as  a  witness  in  a  civil 
action  in  any  of   the  supreme    courts   at  the 
presidencies ;  and  any  person  wilfully  and  know- 
mgly  giving  false  testimony  on  oath  or  solemn 
declaration  or  [affirmation  m   any  case  wherein 
such  oath  or  solemn  declaration  or  affinnaijon 
shall  have  been  made  for  the  purpose  of  this  Act, 
or  any  proceedings  under  this  Act,  shall  be  deemed 
guilty  of  wilful  and  corrupt  perjury,  and,  being 
duly  convicted  thereof  before  a  court-martial  or 
otherwise,  shall  be  liable  to  sucb  pains  and  penal- 
ties as  by  any  law  in  force  in  England,  or  by  any 
law  in  force  in  India,  any  persons  convicted  <» 
wilful  and  corrupt  perjury  are  subject  and  liable  to. 

97.  All  crimes  and  offences  which  have  been 
committed  against  any  former  Act  for  punishing 
mutiny  and  desertion,  and  for  the  better  payment 
of  the  army  and  their  quarters,  or  against  any  Act 
for  punishing  mutiny  and  desertion  of  officers  imd 
soldiers  in  the  service  of  the  East  India  Company, 
or  against  any  of  the  Articles  of  War  made  and 
established  by  virtue  of  either  of  the  same,  may, 
during  the  continuance  of  this  Act,  be  tried  and 
punished  in  like  manner  as  if  they  had  been  com- 
mitted against  this  Act;  and  every  warrant  for 
holding  any  court-martial  under  any  such  former 
Act  shall  remain  in  full  force,  and  all  proceedings 
of  courts-martial  convened  and  held  under  any 
such  warrant  shall  be  continued,  notwithstanding 
the  expiration  of  such  Act :  Provided  always,  that 
no  person  shall  be  liable  to  be  tried  or  punished 
for  any  offence  against  any  of  the  said  Acts  or 
Articles  of  War  which  shall  appear  to  have  been 
committed  more  than  three  years  before  the  date 
of  the  warrant  for  such  trial,  unless  the  person 
accused,  by  reason  of  his  having  absented  himself, 
or  of  some  other  manifest  impedinaent,  shall  not 
have  been  amenable  to  justice  within  that  period, 
in  which  case  such  person  shall  be  liable  to  be 
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tried  at  any  time  not  exceeding  two  years  after 
tiie  impediment  shall  have  ceased. 

98,  It  shall  be  the  duty  of  aU  officers  and 
soldiers  to  observe  and  coim>rm  to  the  provisions 
contained  in  "  The  Regimental  Debts  Act,  1863," 
and  in  the  regulations  for  the  better  executdon  of 
the  purposes  of  the  said  Act  prescribed  from  time 
to  tune  Dy  warrant  imder  the  Royal  Sign  Manual. 

99.  In  all  places  in  India  where  any  body  of 
Her  Mijesty's  forces  may  be  serving  situate 
beyond  the  jurisdiction  of  any  court  of  small 
causes  estabbshed  by  or  under  the  authority  of 
the  Governor  General  of  India  in  Council,  actions 
of  debt  and  all  pNcrsonal  actions  agunst  officers  or 
against  persons  licensed  to  act  as  sutlers,  or  other 
persons  amenable  to  the  provisions  of  this  Act 
not  being  soldiers,  shall  be  cognizable  before  a 
court  of  requests  composed  of  military  officers, 
and  not  elsewhere,  provided  the  value  in  question 
shall  not  exceed  four  hundred  rupees,  and  that 
^e  defendant  was  a  person  of  the  above,  descrip- 
tion when  the  cause  of  action  arose,  which  court 
the  commanding  officer  of  any  camp,  garrison, 
cantonment,  or  military  post  is  hereby  authorised 
and  empowered  to  convene.  Whenever  owing  to 
paucity  of  officers,  or  to  any  other  cause,  a  court 
of  requests  cannot  conveniently  be  held  at  the 
station  where  the  defendant  or  defendants  may 
be,  it  shall  be  lawful  for  the  officer  commanding 
the  division  or  district  to  authorise  the  assembly 
of  a  court  by  the  officer  conunanding  at^  the 
newest  place  where  such  court  can  be  formed. 
Courts  of  requests  shall  in  all  practicable  cases 
consist  of  five  commissioned  officers,  and  in  no 
instance  of  less  than  three,  and  the  president 
thereof  shall  in  all  practicable  cases  be  a  field 
officer,  and  in  no  case  be  under  the  rank  of  a 
captain,  and  every  member  shall  have  served  five 
years  as  a  commissioned  officer;  and  the  president 
and  members  assisting  at  any  such  court,  before 
ittiy  proceedings  be  had  before  it,  shall  take  the 
following  oath,  which  oath  shall  be  administered 
by  Hie  president  of  the  court  to  the  other  members 
thereof,  and  to  the  president  by  any  member 
ha?ing  first  taken  the  oath ;  (that  is  to  say,) 

*I  swear,  that  I  will  duly 

'  administer  justice  according  to  Ae  evidence  in 
'  the  matters  that  shall  be  brought  before  me. 

'  So  help  me  GOD.' 
And  all  witnesses  before  any  such  court  shall  be 
examined  in  the  same  manner  as  in  the  case  of  a 
trial  by  courts-martiaL  All  actions  of  debt  and 
personal  actions  against  persons  amenable  to  this 
Act  within  the  jurisdiction  of  any  court  of  small 
causes  shall  be  cognizable  by  such  court  to  the 
extent  of  its  powers ;  and  all  such  actions  where 
&e  amount  sued  for  exceeds  four  hundred  rupees 
shall  be  cognizable  by  a  civil  court  or  court  of 
small  causes  only ;  and  it  shall  be  competent  for 
tty  civil  court  or  court  of  small  causes,  or  for  any 


military  court  of  requests  held  in  lieu  thereof 
under  the  authority  of  this  section,  upon  finding 
or  awarding  any  debt  or  damage,  either  to  2kwtad 
execution  thereof  generally,  or  to  direct  specially 
that  the  whole  or  any  part  thereof  shall  be  stopped 
and  paid  over  to  the  plaintiff  out  of  any  part 
not  exceeding  one  half  of  any  pay  or  allowance, 
or  out  of  any  other  ^blic  money  which  may 
respectively  be  coming  to  the  defendant  in  the 
current  or  any  future  month  or  months,  or  to 
direct  the  same  to  be  so  paid  by  instalments.  In 
regard  to  awards  of  execution  genond  civil  courts 
and  coiurts  of  small  causes  shall  proceed  in  ac- 
cordance with  the  rules  of  procedure  for  such 
courts  in  India ;  and  in  all  cases  where  execution 
shall  be  awarded  generally  by  a  military  court  of 
requests,  the  debt,  if  not  paid  forthwith,  shall  be 
levied  by  seizure  and  public  sale  of  such  of  the 
defendant's  goods  and  property  as  may  be  found 
within  the  camp,  garrison,  cantonment,  or  miUtary 
post,  under  a  wntten  order  of  the  commanding 
officer,  grounded  on  the  judgment  of  the  court, 
and  all  orders  of  such  commanding  officer  as  to 
the  manner  of  such  sale,  or  the  person  by  whom 
the  same  shall  be  made,  or  otherwise  respecting 
the  same,  shall  be  valid  and  binding ;  and  any 
goods  and  property  of  the  defendant  found  within 
the  limits  of  the  camp,  garrison,  cantonment,  or 
military  post  to  which  the  defendant  shall  belong 
at  any  subsequent  time  shall  be  liable  to  be  seized 
and  sold  in  like  manner  in  satisfaction  of  any 
remainder  of  such  debt  or  damages ;  and  if  any 
question  shall  arise  whether  any  such  effects  or 
properly  are  liable  to  be  taken  in  execution  as 
aforesaid,  the  decision  and  order  of  the  said 
commanding  officer  shall  be  final  and  conclusive 
with  respect  to  the  same,  and  if  sufficient  goods 
shall  not  be  found  within  the  limits  of  the  camp, 
garrison,  cantonment,  or  military  post,  then  any 
public  money  or  any  part  not  exceeding  one  half 
of  the  pay  or  allowances  accruing  to  the  defendant 
shall  be  stopped  in  liquidation  of  such  debt  or 
damages ;  and  if  such  defendant  shall  not  receive 
tiay  as  an  officer  or  from  any  public  department, 
but  be  a  sutler,  servant,  or  follower,  he  may  be 
arrested  by  like  order  of  the  cpmmanding  officer, 
and  imprisoned  in  some  convenient  place  within 
the  military  boundaries  for  any  period  not  exceed- 
ing two  months,  unless  the  debt  be  sooner  paid ; 
and  the  said  commanding  officer  shall  not,  nor 
shall  any  person  acting  on  his  orders  in  respect  of 
the  matters  aforesaid,  incur  any  hability  to  any 
person  or  persons  whomsoever  for  any  act  done 
Dy  him  in  pursuance  of  the  provisions  aforesaid ; 
and  in  cases  where  the  said  court  shall  direct 
specially  that  the  whole  or  any  part  of  the  debt  or 
damages  shall  be  stopped  and  paid  out  of  part  of 
any  pay  and  allowances,  or  out  of  any  public 
money,  the  same  shaU  be  stopped  ana  ^id 
accordingly  in  conformity  with  direction:  Pro- 
vided always,  that  nothing  herein-before  contained 
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^haU  enable  anj  such  action  as  aforesaid  to  be 
brought  in  a  military  court  of  requests  by  any 
officer  or  soldier  agiunst  any  officer:  Proyided 
also>  that  the  articles  of  military  equipment  of 
any  defendant  shall  not  be  deemed  ''  goods  and 
property  "  under  this  section. 

100.  The  government  of  any  of  the  presidencies 
in  India  may  suspend  the  proceedings  of  any 
court-martial  held  in  India  on  any  officer  or 
soldier  belonging  to  Her  Majesty^s  Indian  forces 
within  such  presidencies  respectively ;  and  if  any 
officer  belonging  to  Her  Majesty's  Indian  forces 
shall  think  himself  wronged  by  the  officer  com- 
manding the  regiment,  and  shall  upon  due  appli- 
cation made  to  him  not  receive  the  redress  to 
which  he  mav  consider  himself  entitled,  he  may 
complain  to  his  commander-in-chief  in  order  to 
obtain  justice,  who  is  hereby  required  to  examine 
into  such  complaint,  and  thereupon,  either  by 
himself  or  by  his  adjutant  general,  to  make  his 
report  to  the  government  of  the  presidency  to 
wnich  such  officer  belongs,  in  order  to  receive  the 
further  directions  of  such  government. 

101.  Any  officer  or  soldier,  or  other  person 
subject  to  this  Act,  who  shall  be  serving  in  the 
temtories  of  any  foreign  state  in  India  or  in  any 
country  in  Inma  under  the  protection  of  Her 
Majesty,  or  at  any  place  in  Her  Majesty's  do- 
minions in  India  (other  than  Prince  of  Wales 
Island,  Singapore,  or  Malacca),  at  a  distance  of 
upwards  of  one  hundred  and  twenty  niiles  from 
the  presidencies  of  Fort  WilHam^  Fort  Saint 
George,  and  Bombay  respectively,  and  who  shall 
be  accused  of  having  committed  any  offence  which, 
if  committed  in  England,  would  be  punishable  by 
the  criminal  law  there,  maj,  if  the  same  be  also 
punishable  under  the  Indian  penal  code  for  the 
time  being,  be  tried  by  a  general  oourt-martial  to 
be  appointed  b^  the  genend  or  other  officer  com- 
mandmg  in  chief  in  such  place  for  the  time  being, 
and,  if  found  guilty,  shall  be  liable  to  be  sentenced 
by  such  court-martial  to  suffer  such  punislunent 
as  may  legally  be  awarded  by  anj  of  Her  Majesty's 
courts  of  criminal  iurisdiction  within  Her  Majesty's 
dominions  of  India  in  respect  of  a  like  offence 
XK>minitted  within  the  jtinsdiction  of  such  last- 
mentioned  court ;  but  no  sentence  of  a  general 
court-martial  for  any  such  offence  shall  be  carried 
into  execution  until  the  same  shall  have  been 
duly  oonffrmed ;  and  it  shall  be  lawful  for  such 
general  or  other  officer  commanding  in  chief  as 
afc^esaid  to  confirm  the  sentence  of  any  such 
general  court-martial;  and  such  general  or  other 
officer  BA  ^foresaid  may,  if  he  shall  think  fit, 
Buspendj  nutigate>  or  remit  ike  sentence ;  or,  in 
the  case  of  a  sentence  of  penal  servitude,  may 
commute  the  same  to  imprisonmrat,  with  or 
without  hard  labour,  for  such  p^od  as  to  him 
shall  seem  fit :  Provided  always,  that  in  all  cases 


wherein  a  sentence  of  death  or  penal  servitade 
shall  have  been  awarded  by  any  such  general 
court-martial  held  for  the  trial  of  a  commissioned 
officer,  or  where  a  sentence  of  death  shall  have 
been  awarded  by  any  such  general  court-martial 
held  for  the  trial  of  any  person  subject  to  tills 
Act  other  than  a  commissioned  officer,  such  sen- 
tence shall  not  be  carried  into  execution  until  it 
shall  have  been  duly  approved  by  the  Governor 
General  in  Council,  or  Governor  in  Councfl  of 
the  presidency  in  the  territories  subordinate  to 
which  the  offender  shall  have  been  tried :  Pro- 
vided also,  that  any  person  who  may  have  been 
so  tried  as  aforesaid  shall  not  be  tned  for  tiie 
same  offence  by  any  other  court  whatsoever. 

102.  This  Act  shall  be  and  continue  in  force 
within  Great  Britain  from  the  twenty-fiftii  day  of 
April  one  thousand  eight  hundred  and  Kwatj^ 
three  inclusive  until  the  twenty-fifth  day  of  April 
one  thousand  eiffht  hundred  and  sevent^^-fonr; 
and  shall  be  and  continue  in  force  witain  Ire- 
land, and  in  Jers^,  Guernsey^  Aldcmcy,  Saric, 
and  Isle  of  Man,  and  the  islands  thereto  belong- 
ing, from  the  first  day  of  May  one  tiioosand 
eight  hundred  and  seventy-three  inclusive  until 
the  first  day  of  May  one  thousand  eight  hundred 
and  seventy-four ;  and  shall  be  and  continue  in 
force  within  the  garrison  of  Gibraltar,  the  Medi- 
terranean, and  in  Spain  and  Portugal,  from  Ihe 
first  day  of  August  one  thousand  eight  hundred 
and  seventy-thne  inclusive  until  the  first  day  of 
August  one  thousand  eight  hundred  andseventf- 
four ;  and  shall  be  and  continue  in  force  in  all 
other  parts  of  Europe  where  Her  Migesty's  forces 
may  be  serving,  and  in  the  West  Indies  and 
America,  from  the  first  day  of  September  m 
thousand  eight  hundred  and  seventy-three  m- 
clusive  until  the  first  day  of  September  one 
thousand  eight  hundred  and  seventy-fbnr;  and 
shall  be  and  contmue  in  force  in  India,  snd 
within  the  Cape  of  Good  Hope,  the  Isle  of  Vookx 
or  Mauritius  and  its  dependencies.  Saint  Helena, 
and  the  settlements  on  the  western  coast  of 
Africa,  from  the  first  day  of  Januaiy  one  thou- 
sand eight  hundred  and  seventy-four  inofauive 
until  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-five ;  and  shall  be  and  con- 
tinue in  force  within  British  Columbia  and  Van- 
couver's Island  from  the  date  of  the  promulgation 
thereof  in  general  orders  there  indusive  un<flttie 
first  day  or  January  one  thousand  eight  hundrca 
and  seventy-five;  and  shall  be  and  continue u 
force  in  aU  other  places  from  the  first  day  of 
February  one  thousand  eight  -  hundred  tad 
seventy-^ye  indusive  until  tiie  first  day  of  Fetoo- 
ary  one  thousand  eight  hundred  ands6venty'0iz| 
Provided  always,  that  this  Act  shall,  fromand 
after  tiie  receipt  and  promulgation  ^^'^^^'^^^ 
general  orders  in  any  part  xi  Her  Udj^t^ 
dominions  or  elsewhere  b^ond  theieas,  beoome 
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and  be  in  fall  foroe^  anything  herein  stated  to  the 
contrary  notwithstanding. 

103.  The  words  Commander-in-Chief  in  this 
Act  shall  be  held  to  include  the  field  marshal  or 
o^er  officer  commanding  in  chief  Her  Migesty's 
forces  for  the  time  being. 

104.  The  sixth  section  of  the  Army  Enlistment 
Act,  1870^  shall  be  amended  as  foUows ;  that  is 
to  say. 

The  Secretary  of  State  may,  from  time  to  time, 
by  any  general  or  special  regulation,  permit  re- 
cruits to  be  enlisted  for  particular  regiments  or 
corps,  and  in  such  case  they  shall  be  attached  to 
sucn  regiment  or  corps;  and  the  word  corps 
shall  in  this  Act,  and  in  the  Army  Enlistment 
Act,  18/0,  as  to  future  enlistments,  include  a 
brigade  constituted  of  two  or  more  regiments 
associated  by  general  order  or  ro^al  warrant  for 
the  purposes  of  enlistment  or  service. 

105.  Her  Mijesty  may,  by  order  of  one  of  her 
Principal  Secretaries  of  State,  and  subject  to  such 
conditions  as  may  be  determined  by  nim,  attach 
to  any  corps  of  the  army  in  the  United  Kingdom 
anr  regiment  or  regiments  of  militia,  andjthe 
officers,  non-commissioned  officers,  and  men  (in- 
duding  the  permanent  staff)  of  any  such  regiment 
or  regiments  so  attached  shall  be  deemed  for  all 
purposes  to  form  part  of  the  corps  to  which  they 
are  attached:  Provided  that  no  person  belonging 
to  the  militia  shall  be  required  to  serve  for  a 
longer  period,  or  in  any  other  country,  than  that 
dunng  and  in  which  he  might  have  been  required 
to  serve,  or  shall  be  liable  to  any  greater  punish- 
ment than  that  to  which  he  might  have  been 
subjected,  if  this  Act  had  not  passed. 

106.  Her  Majesty  may,  by  order  of  one  of  her 
Principal  Secretaries  of  State,  and  subject  to  such 
conditions  as  mav  be  determined  hj  him,  attach 
to  any  corps  of  the  army  in  the  United  Kingdom 
any  corps  of  yeomanry  or  volunteers,  and  the 
officers,  non-commissioned  officers,  and  men  (in- 
eluding  the  permanent  8ta£P)  of  any  corps  so 
attached  shall  be  deemed  for  all  purposes  to  form 
part  of  the  corps  of  the  army  to  wiuch  they  are 
attached :  Provided  that  no  person  belon^g  to 
the  yeomanry  or  volunteers  shall  be  required  to 
serve  in  any  other  manner  than  that  in  which  he 
might  have  been  required  to  serve,  or  shall  be 
liaSle  to  any  greater  punishment  than  that  to 
winch  he  might  have  been  subjected,  if  this  Act 
had  not  passed. 

107.  Notwithstanding  anything  in  this  Act 
contained,  a  soldier  shall  be  liable  to  contribute 
to  the  maintenance  of  his  wife  and  of  his  children, 
and  «dso  to  the  maintenance  of  any  bastard  child 
of  which  he  may  be  proved  to  be  the  father,  to 


the  same  extent  as  if  he  were  not  a  soldier,  but 
execution  shall  not  issue  against  his  military 
necessaries  or  eauipments,  nor  shall  he  be  liable 
to  be  imprisonea  or  taken  out  of  Her  Majesty's 
service  in  consequence  of  such  liability  or  any 
order  made  for  enforcing  the  same ;  nor  shall  he 
be  liable  to  be  punished  as  an  idle  or  disorderly 
person,  or  as  a  rogue  and  vagabond,  or  as  an 
moorrigible  rogue,  under  the  Act  passed  in  the 
fifth  year  of  the  reign  of  King  Georse  the 
Fourth,  chapter  eighty-three,  intituled  "  An  Act 
"  for  the  punishment  of  idle  and  disorderly 
"  persons  and  roj^es  and  vagabonds  in  that  part 
"  of  Great  Britam  called  England,"  or  under  any 
other  Act  of  Parliament,  &r  the  offence  of 
neglecting  to  maintain  his  family  or  any  member 
thereof,  or  of  leaving  his  fEmiily  or  any  member 
thereof  chargeable  to  any  parish,  township,  or 
place,  or  combination  of  parishes,  or  to  the  com- 
mon fund  of  any  union,  nor  shall  he  in  Ireland 
be  liable  to  be  convicted  under  the  Act  passed 
in  the  session  of  Parliament  held  in  the  tenth 
and  eleventh  years  of  the  reign  of  Her  present 
Majesty,  intituled  **  An  Act  to  make  provision 
"  tor  the  punishment  of  vagrants  and  persons 
'*  offending  against  the  laws  in  force  K)r  the 
*'  relief  of  the  destitute  poor  in  Ireland,"  for  the 
offence  of  deserting  or  wilfully  neglecting  to 
maintain  his  wifs  or  any  child  whom  he  may  be 
liable  to  maintain,  so  that  such  wife  or  child  shaH 
become  destitute  and  be  relieved  in  or  out  of  the 
workhouse  of  anv  union  in  Ireland. 

When  any  oraer  is  made  under  the  Acts  re- 
lating to  the  relief  of  the  poor,  or  und^  the 
Bastordy  Acts,  on  a  soldier,  or,  in  Scotland, 
decree  is  pronounced  by  a  court  of  law,  having 
jurisdiction,  in  an  action  of  aliment  or  filiation  and 
aliment  against  a  soldier,  for  the  maintenance  of 
his  wife  or  children,  or  for  the  maintenance  of  any 
such  bastard  child  as  aforesaid,  or  any  of  such  per- 
sons, or  where,  in  Ireland,  any  civil  bill  decree  has 
been  made  for  the  cost  of  the  maintenance  of  any 
illegitimate  child  against  any  soldier  beinff  the 
putative  father  of  such  child,  under  the  provisions 
of  the  Act  passed  in  the  session  of  Parliament 
held  in  tiie  twenty-sixth  and  twenty-seventh 
years  of  the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  to  amend  the  law  enabhn^  Boards  of 
"  Guardians  to  recover  costs  of  maintenance  of 
**  illegitimate  children  in  certain  cases  in  Ireland," 
or  when  any  order  or  decree  has  been  made  on  or 
against  any  soldier  for  the  recovery  of  the  cost  of 
any  relief  given  to  the  wife  or  child  of  such 
soldier  under  the  Acts  relating  to  the  relief  of  the 
poot  in  Ireland  by  way  of  loan,  a  copy  of  such 
order  or  decree  shall  bejeft  at  the  office  of  one  of 
Her  Mijesty's  Principal  Secretaries  of  State,  and 
the  said  Seoretaiy  of  State  may  withhold  a  por- 
tion not  exceeding  sixpence  of  the  daily  pay  of 
a  non-commissioned  ofiSoer  who  is  not  below  the 
rank  [of  sergeant,  and  not  exceeding  threepence 
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of  the  daily  pay  of  any  other  soldier,  and  allot 
the  sum  so  withheld  in  liquidation  of  the  sum 
adjudged  to  be  paid  by  such  order  or  decree. 

Where  a  summons  is  issued  against  a  soldier 
under  the  said  Acts  or  any  of  them,  or  an  action 
is  raised  against  him  at  common  law  or  under 
any  Act  of  Parliament,  for  the  purpose  of  en- 
forcing against  him  any  such  liability  as  aforesaid, 
and  such  soldier  is  quartered  out  of  the  petty 
sessional  division  in  which  the  summons  is 
issued,  or  out  of  the  jurisdiction  of  the  court  in 
which  the  action  is  raised,  the  summons  shall  be 
served  on  his  commanding  officer,  and  such  ser- 
-vice  shall  not  be  valid  unless  there  be  left  there- 


with, or  along  with  the  service  copy  thereof,  in 
the  hands  of  the  commanding  officer,  a  sum. of 
money  to  be  a<^udged  as  costs  incurred  in  ob- 
taining the  order  or  decree  (should  an  order  be 
obtained  or  decree  pronounced  against  the  soldier) 
sufficient  to  enable  him  to  attend  the  hearing  d 
the  case  and  return  to  his  quarters;  and  no 
sununons  whatever  under  the  said  Acts  or  any  of 
them,  or  at  common  law,  shall  be  vidid  against 
a  soldier  if  served  after  the  time  at  which  an 
order  has  been  given  for  the  embarkation  for 
service  out  of  the  United  Kingdom  of  the  body 
of  troops  to  which  the  soldier  belongs. 


Schedules  referred  to  by  the  foregoing  Act. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  Apprentice  has  absconded. 

I  of  do  make  oath  that  I  am 

by  trade  a  and  that  was  bound 

to  serve  as  an  apprentice  to  me  in  the  said  trade, 
by  indentiire  dated  the  day  of  , 

for  the  term  of  years ;  and  that  the  said 

did  on  or  about  the  day  of 

abscond  and  quit  my  service  without 
my  consent;  and  that  to  the  best  of  my  know- 
ledge and  belief  the  said  is  aged  about 

years.    Witness  my  hand  at 
the  day  of  one  thousand 

eight  hundred  and  ,. 
Sworn  before  me  at  thisl 

day  of  one  l 

thousand     eight     hundred  f 
and  •  J 


best  of  his  knowledge  and  belief  the  said  ap- 
prentice is  aged  about  years. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  indentured  Labourer  in  any  of  Her 
Majesty's  colonies  or  possessions  has  ab- 
sconded. 

I  of  do  make  oath, 

that  was  bound  to  me  to  serve  as 

an  indentured  labourer  by  indenture  dated  the 
day  of  for  the  term 

of  years,  and  that  the  said 

did  on  or  about  the  day  of 

abscond  and  quit  my  service  without  my  consent. 

Witness,  ^c.  [as  for  apprentice.'] 


Form  of  Justice's  Certificate  to  be  given  to 
the  Master  of  an  Apprentice. 


to  wit 
certify,  that 
before  me  at 
of 


}I  one  of  Her  Majesty's 

justices  of  the  peace  of 


of  came 

the  day 

one  thousand  eight  hundred  ana 
,  and  made  oath  that  he  was  by 
trade  a  ,  and  that  was 

bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the 
day  of  ,  for  the  term  of 

years;   and  that  the  said  apprentice  did  on  or 
about  the  day  of 

abscond  and  quit  the  service  of  the  said 

without  his  consent,  and  that  to  the 


Form  of  Justice's  Certificate  to  be  given 
to  the  Master  of  an  indentured  Labourer. 

}I  one  of  Her  Majesty's 

justices  of  the  peace  of 
certify,  that  of  came 

before  me  at  the  day 

of  and  made  oath  that 

was  bound  to  serve  as  an  indentured  labourer 
to  him  by  indenture  dated  the  day 

of  for  the  term  of 

years,  and  that  the  said  indentured  labourer  did 
on  or  about  the  day  of 

abscond  and  quit  the  service  of  the  said 
without  his  consent. 
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FOBM  of  DbCL  A  RATION   of  ATTESTATION  of  a 

Commissary's  Accounts, 

I  do  solemnly  and  sincerely 

dedare,  that  I  have  not  applied  any  moneys  or 
stores  or  supplies  under  my  care  or  distrihiition 
to  my  own  use,  or  to  the  private  use  of  any 
other  person  by  way  of  loan  to  such  person  or 
otherwise,  or  in  anv  manner  applied  them,  or 
Imowingly  permitted  them  to  be  applied,  to  any 
other  tbian  public  purposes,  according  to  the 
duty  of  my  office. 
Declared  before  me  by  the  I 

within-named  V 

this  day  of  •     J 


Justice  of  the  Peace  of 

or  commander'in-^hiefjOT  second 
in    command,    et    cetera,    the 
army  serving  in 
et  ctBtera  [as  the  case  may  &e]. 


Form  of  Declaration  of  a  Paymaster's 
Accounts. 

I  (1)  do  solemnly  and  sincerely 

declare,  that  the  commissioned  and  non-conmois- 
sioned  officers,  and  all  other  persons  belonging 
to  the  (')  have  been  mustered  by  P) 


r^ 


')  Insert  the  paymaster's  name. 


(*)  Describe  the  corps. 
O  If  r 


r;  xi  the  paymaster  musters,  insert  in#;  if  otherwise, 
state  by  whom  the  masters  were  taken,  adding  the  words, 
to  the  best  qfmjf  knowledge  and  belief. 


on  the  days  prescribed,  and 
in  the  manner  directed  by  the  regulations  of  the 
service. 

Also,  that  the  present  account  contains  charges 
of  pay  and  allowances  for  only  such  commissioned 
and  non-commissioned  officers,  and  other  persons 
belonging  to  the  (^)  as  were 

effective  and  entitled  thereto  during  the  periods 
set  against  their  names,  and  that  the  true  reason 
of  every  absence  or  circiimstance  affecting  pay  or 
allowances  is  also  stated  against  their  names  and 
properly  accovinted  for. 

Also,  that  the  sum  for  which  I  have  taken 
credit  in  this  account  for  the  pav  of  commissioned 
officers  has  been  actually  paid  to  them  respeo- 
tivelv. 

Also,  that  the  whole  of  the  sums  for  which  I 
have  taken  credit  in  this  account,  amounting 
to  (^)  have  been  actually  and  boni 

fide  disbursed  by  me  in  conformity  with  the 
regulations  of  the  service,  and  that  the  total  sum 
received  or  drawn  for  the  several  services  therein 
charged,  including  every  receipt  whatever,  with 
which  I  am  requured  to  debit  myself  in  this 
account,  is  (^) 

Paymaster. 


Declared. and  subscribed 

before  me,  at  ^ 

this  day  [the  Peace  for. 

of  187    .         J 

{*)  Insert  the  amounts  in  words. 


a  Justice  of 


Paymaster's  Sureties. 

Premium  on  Policy  of  Guarantee. 

Names. 

Addresses. 

Date  when 
last  paid. 

Date  when 
next  due. 

Certified, 


.Paymaster, 


Form  of  Declaration  of  Attestation  of  the     claration,  conscientiously  believing  the  same  to 
Accounts  of  a  Control  Paymaster.  be  true. 

JJontrol  Paymaster. 
,  Justice  of 


I  hereby  solemnly  and  sincerely  declare,  that  - — 

this  account,  comprised  in  folios,  is  |ust      Declared   before     me, 


and  true,  according  to  the  best  of  my  knowledge, 
information,  and  belief;  and  I  make  this  ae« 


at 
day  of 


this 


IS 


ne,1 


the  Peace  for  ^ 


Vol  LI.— Law  Jour,  Stat. 
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Descbiptivb  Return  of  who*  at 

on  the  day  of 

at  on  the  day  of 

Bn.  of  the  Regiment  of  • 

*  After  the  word  "who,"  to  be  inserted  either  the  words  "was  apprehended,"  or  *'tarrendered  himself,*'  m  the 

casemay^be.  . 


and  was  committed  to  confinement 
as  a  deserter  from  the 


Age 

Height 

Feet.                  Inches. 

Complexion   ------ 

• 

Hair  .------ 

Eyes  ..----- 

Marks 

In  uniform  or  plain  clothes    -            -            -            - 

Probable  date  of  enlistment,  and  wheref 

Probable  date  of  desertion,  and  from  what  place 

Name,  oocnpation,   and   address  of  the    person   by 
whom  or  through  whose  means  the  deserter  was 
apprehended  and  secured.^ 

• 

Particulars  in  the  evidence  on  which  the  prisoner  is 
conunitted,  and  showing  whether  he  surrendered  or 
was  apprehended,  and  m  what  manner,  and  upon 
what  grounds.     The  fuUer.t  possible  details  to  be 
given. 

t  It  should,  if  it  can  be  ascertained,  be  here  inserted,  in  case  of  a  recruit,  whether  he  received  pay  other  than  enhtting 
monev,  or  enlisting  money  only. 

I  It  is  important  for  the  public  service,  and  for  the  interest  of  the  deserter,  that  this  port  of  the  return  should  be 
afocurately  filled  up,  and  the  details  should  be  inserted  by  the  magistrate  in  his  own  handwriting,  or,  under  his  direction, 
by  his  clerk. 


I  do  hereby  certify,  that  the  prisoner  has  been 
duly  examined  before  me  as  to  the  circumstances 
herein  stated,  and  has  declared  in  my  presence  that 
he§  a  deserter  from  the  before-mentioned 

corps,  and  I  recommend||  for  a  reward 

of       *. 

§  Insert "  is  *'  or  "is  not,"  as  the  case  may  be. 

1  It  is  requested  that  the  magistrate  will  insert  the  name 
of  the  person  to  whom  the  reward  is  due.  and  the  amount 
[68.,  lOtf.  Us.,  or  20tf.,]  which,  in  his  opinion,  should  be 
granted  in  this  particular  case. 


.  SigmUurt 
.  Retidencc 


. Post  Town]     fraU. 
.  Signature  qfprisomer. 
.  SigiuitMre  o/in/onmtmL 


wnj 
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Chap.  11. 
Marine  Mutiny, 


ABSTRACT  OF  THB  ENACTMENTS. 

1.  Power  to  Lord  High  Admiral,  Sfc,  to  make  articles  for  the  punishment  of  mutimf,  desertion,  SfC, 

2.  As  to  offences  against  former  Mutiny  Acts  and  Articles  of  War.    lAmtation  as  to  time. 

3.  Provisions  of  tins  Act  to  extend  to  Jersey,  4rc. 

4.  The  ordinary  course  of  law  not  to  be  interfered  with. 

5.  No  person  tried  by  civil  power  to  be  punished  by  court-martial  for  same  offence  except  by 

easUerina,  SfC. 

6.  Marines  to  be  subject  to  the  discipline  of  the  navy  while  on  hoard  ship. 

7.  Power  to  Lord  High  Admiral,  <!j-c.  to  grant  commissions  for  holdmg  general  courts-martial,  Sfc. 

Place  where  offenders  may  be  tried. 

8.  Power  of  general  courts-martial. 

9.  Powers  of  district  or  garrison  courts-martial. 

10.  Powers  of  divisional  and  detachment  courts-martial. 

11.  Courts-martial  on  line  of  march  or  in  transport  sh^s,  ^c, 

12.  Powers  of  detachment  general  courts-martial. 

13.  Officers  of  the  marine  and  land  forces  may  sit  in  conjunction  on  courts-martial, 

14.  If  no  superior  officer  cf  land  forces  is  present  in  command  of  a  district,  SfC,  an  officer  of  marines 

may  convene  a  court-martial. 

15.  President  ofcourts^martial. 

16.  Proceedings  at  trial. 

17.  Swearing  and  summoning  witnesses. 

18.  No  second  trial,  but  revision  allowed. 

19.  Crimes  punishable  with  death. 

20.  Commutation  of  death  for  penal  servitude  or  imprisonment,  Sfc. 

21.  Embezzlement  punishable  oy  penal  servitude,  imprisonment,  Sfc. 

22.  As  to  execution  of  sentences  of  penal  servitude  in  the  United  Kingdom. 

23.  As  to  execution  of  sentences  tn  the  colomes. 

24.  Sentence  of  penal  servitude  may  be  commuted  for  imprisonment. 

25.  Of  forfeitures,  when  combined  with  penal  servitude. 

26.  Disposal  of  convict  after  sentence  of  penal  servitude. 

27.  Power  to  tnJUct  corporal  punishment  in  certain  cases, 

28.  Power  to  inflict  corporal  punishment  and  intprisonment. 

29.  Power  to  commute  corporal  punishment. 

30.  Power  to  commute  a  sentence  cf  cashiering. 

31.  Foffeiture  of  pay  and  pension  by  sentence  of  court-martial. 

32.  Forfeiture  of  pay  on  conviction  of  desertion  or  felony. 

33.  Forfeiture  of  pay  when  in  confinement  j  or  during  absence  on  commitment  under  a  charge,  or  in  arrest 

for  debt  j  or  when  prisoner  of  war  j  or  when  convicted  of  desertion  or  absence  without  leave  :  or 
when  absent  without  leave, 

34.  Stoj^pages. 

35.  Discharge  with  ignominy. 

36.  Power  cf  imprisonment  by  general,  district,  or  garrison  courts-martial. 

37.  Power  of  imprisonment  by  divisional  or  detachment  ccmrts-martial, 

38.  Imprisonment  of  offender  already  under  sentence, 

39.  Term  and  place  c^f  imprisonment, 

40.  Proviso  for  removal  of  prisoners, 

41.  Custody  of  prisoners  under  military  sentence  in  common  gaols, 

42.  Subsistence  of  prisoners  in  common  gaols, 

43.  Notice  to  be  given  qf  expiration  of  imprisonment  in  common  gaols, 

44.  MUUary  prisons  establuhed  under  any  Act  for  punishing  mutiny  and  desertion  in  the  army  to  be 

deemed  pubHo  prisons, 

45.  Muster's,  tmd  penalty  on  false  musters, 

46.  Ver^yingqf  muster  rolls, 

47.  Trials  for  desertion  after  subsequent  re-enlistment. 
jo-  Apprehension  of  deserters.     Transfer  of  deserters. 

49.  Penalty  on  marines  attempting  to  desert  from  head  quarters, 
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60.  Temporary  custody  of  deserters  in  gaols, 

61.  Fraudulent  cot^fession  of  desertion, 

52.  Punishment  for  inducing  marines  to  desert, 
63.  Extension  of  furlough  in  case  of  sickness. 

54.  Marines  liable  to  he  taken  out  of  Her  Majesty*  s  service  only  for  felony  and  certain  misdemeoMon,  or 

for  debts  amounting  to  30/.  and  upwards  ;  but  not  liable  to  be  taken  out  of  Her  Majesty's  sertiee 
for  debts  under  30?.,  or  for  breach  of  contract, 

55.  Oficers  nqt  to  be  sheriffs,  mayors,  SfC, 

56.  Questions  to  be  put  to  recruits  on  enlisting, 

57.  Recruits  when  deemed  to  be  enlisted, 

58.  When  recruits  to  be  taken  before  a  justice, 

59.  Dissent  and  relief  from  enlistment, 

60.  Attesting  of  recruits, 

61.  Recruits  until  they  have  been  attested  or  received  pay  not  triable  by  court-martial,  but  in  eerisk 

cases  punishable  as  rogues  and  vagabonds, 

62.  Attested  recruits  triable  in  some  cases  either  brfore  two  justices  or  before  a  court-martial, 

63.  Recruits  absconding, 

64.  As  to  militiamen  enlisting  into  regular  forces. 

65.  Volunteer  permanent  staff  officers  enUstv^g  into  regular  forces, 

66.  Penalty  on  persons  offending  as  to  enlistment, 

67.  As  to  re-enUstment  wbroad, 

68.  Apprentices  enlisting  to  be  liable  to  serve  after  the  expiration  of  their  apprenticeship, 

69.  Claims  of  masters  to  apprentices, 

70.  No  apprentice  claimed  by  the  master  shall  be  taken  away  without  a  warrant,     Punisks^  cf 

apprentices  enlisting, 

71.  Removal  of  doubts  as  to  attestation  of  marines, 

72.  Power  to  Admiralty  to  order  pay  to  be  withheld. 

73.  Billeting  of  marines, 

74.  Allowance  to  innkeepers, 

75.  Supply  of  carriages, 

76.  Rates  for  carriages, 

77.  As  to  supply  of  carriages,  fyc,  in  cases  of  emergency, 

78.  Justices  of  peace  to  direct  payment  of  sums  expended  for  carriages,  S^'C, 

79.  Lord  Lieutenant  of  Ireland  may  depute  persons  to  sign  routes, 

80.  Exemption  from  tolls, 

81.  Marching  money  on  discharge. 

82.  Penalties  upon  civil  subjects  offending  against  the  laws  relating  to  billets  and  carriages, 

83.  Penalty  upon  officers  of  marines  so  offending. 

84.  Penalty  for  forcible  entry  in  pursuit  of  deserters  without  warrant, 

85.  Penalty  for  purchasing  clothes,  Sfcfrom  any  marine, 

86.  Penalty  on  unlawful  recruiting. 

87.  Penalty  on  killing  game  without  leave. 
SS.  Limitations  of  actions, 

89.  Recovery  of  penalties. 

90.  Appropriation  of  penalties, 

91.  Licenses  of  canteens. 

92.  Mode  of  recording  a  marine!* s  settlement. 

93.  Liability  of  marine  to  maintain  wife  and  children, 

94.  Administration  of  oaths.    Perjury. 

95.  Definition  of  terms.    Marines  not  to  be  biHeted  in  private  houses,  4*<?. 

96.  Duration  of  Act. 

Schedule, 


An  Act  for  the  Regulation  of  Her  Ma-  Mwine  forces  should  be  employed  in  H«Mt- 

.     I    »    -D       1  ivr     ■        -c*               i.*i  lestrs  fleet  and  naval  service,  under  the  direction 

jestys  Royal  Marine  Forces  whikon  iftL  Lord  HiRh  Admiral  ofthe  United  Kingdom, 

shore.                           (24th  April  1873.)  or  the  Commissioners  for  executing  the  office  rf 

Lord  High  Admiral  aforesaid :  And  whereas  tiie 

Whereas  it  is  judged  necessary  for  the  safety  said  forces  may  frequently  he  quartered  or  he  on 

of  the  United  Kingdom,  and  the  defence  of  the  shore,  or  sent  to  do  duty  or  he  on  board  trai^poct 

possessions  of  this  realm,  that  a  body  of  Royal  ships  or  merchant  ships  or  vessels^  Of  ships  or 
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Teesels  of  Her  Majesty,  or  other  ships  or  vessels, 
or  tiiey  may  be  under  other  circumstanoes  in 
whidi  they  will  not  be  subject  to  the  laws  relating 
to  the  government  of  Her  Minestj^'s  forces  by  sea: 
And  whereas  no  man  can  be  fongudged  of  life  or 
limb,  or  subjected  in  time  of  peace  to  any  kind  of 
punishment  within  this  realm,  by  martial  law,  or 
in  any  other  manner  than  by  the  judgment  of  his 
peen,  and  according  to  the  known  and  established 
laws  of  this  realm ;  yet  nevertheless  it  being 
requisite  for  the  retaimn^  of  such  forces  in  their 
duty  that  an  exact  discipline  be  observed,  and 
that  marines  who  shall  mutiny  or  stir  up  sedition, 
or  shall  desert  Her  Majesty's  service,  or  be  guilty 
of  any  other  crime  or  offence  in  breach  of  or  to 
the  ivejudioe  of  good  order  and  discipline,  be 
brought  to  a  more  exemplary  and  speedy  punish- 
ment tiian  the  usual  forms  of  the  law  will  allow  : 
Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migestv,  by  and  with  the  advice  and 
consent  of  the  Lords  .Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 

1.  It  shall  be  lawful  for  the  said  Lord  High 
Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid,  from  time 
to  time  to  make,  ordain,  alter,  and  establish  rules 
and  Articles  of  War,  under  the  hand  of  the  said 
Lord  High  Admiral,  or  under  the  hands  of  any 
^0  or  more  of  tlie  said  Commissioners,  for  the 
better  government  of  Her  Majesty's  Royal  Marine 
forces,  and  for  the  punishment  of  mutiny,  de- 
jertion,  inamorality,  breach  of    discipline,  mis- 
behaviour, neglect  of  duty,  and  any  otner  offence 
or  misconduct  of  which  they  shall  be  guilty,  in 
My  place  on  shore  or  afloat  in  or  out  of  Her 
M^eify's  dominions,  or  at  any  time  when  or 
^er  any  circumstances  in  which  they  shall  not 
be  amenable  to  the  laws  for  the  government  of 
Her  Majesty's  ships,  vessels,  and  forces  by  sea, 
wid  for  regulating  the  proceedings  of  courts-mar- 
tial, which  rules  and  articles  shall  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever ;  and  copies  of  9ie  same  shall,  as  soon 
js  conveniently  may  be  after  the  same  shall  have 
been  made,  be  transmitted  by  the  Secretary  of 
Me  Admiralty  for  the  time  being  (certified  under 
his  hand)  to  the  judges  of  Her  Majesty's  superior 
courts  at  Westminster,  Dublin,  and  Edinburgh 
jwpectiyely,  and  also  to  the  governors  of  Her 
Majesty's  dominions  abroad;  provided  that  no 
Penon  within  the  United    Kingdom  of  Great 
Britain  and  Ireland  or  within  the  British  Isles 
•hall  by  such  Articles  of  War  be  subject  to  suffer 
jwjr  punishment  extending  to  life  or  limb,  or  to 
be  kept  in  penal  servitude,  except  for  crimes 
whidi  are  by  this  Act  expressly  made  liable  to 
mh  punishment  as  aforesaid,  or  shall  be  subject, 
™i  reference  to  any  crimes  made  punishable  bv 
MUS  Act,  to  be  punished  in  any  manner  which 


may  be  inconsistent  with  the  provisions  of  this 
Act. 

2.  All  crimes  and  offences  committed  against 
any  former  Act  made  for  the  regulation  of  the 
Royal  Marine  forces  while  on  shore,  or  against 
any  of  the  ruled,  regulations,  or  Articles  of  War 
made  and  established  by  virtue  of  the  same,  may, 
during  the  continuance  of  this  Act,  be  tried, 
inquired  of,  and  punished  in  like  manner  as  if 
they  had  been  committed  against  this  Act ;  and 
every  warrant  for  holding  any  court-martial  under 
any  former  Act  shall  remain  in  full  force  not- 
withstanding the  expiration  of  such  Act ;  and  all 
proceedings  of  any  court-martial  upon  any  trial 
begun  under  the  authority  of  such  former  Act 
shall  not  be  discontinued  by  the  expiration  of 
the  same  :  Provided  always,  tiiat  no  person  shtdl 
be  liable  to  be  tried  and  punished  for  any  offenc^ 
against  any  of  the  said  Acts  or  Articles  of  War 
which  shall  appear  to  have  been  committed  more 
than  three  years  before  the  date  of  the  commis- 
sion or  warrant  for  such  trial,  unless  the  person 
accused,  by  reason  of  his  having  absentea  him- 
self, or  of  some  other  manifest  impediment,  shall 
not  have  been  amenable  to  justice  within  that 
period,  in  which  case  such  persoi^  shall  be  liable 
to  be  tried  at  any  time  not  exceeding  two  years 
after  the  impediment  shall  have  ceased;  and  pro- 
vided also,  that  if  any  officer  or  marine  in  any 
place  b^ond  the  seas  shall  commit  any  of  the 
offences  punishable  by  court-martial  under  this 
Act,  and  shall  escape  and  come  or  be  brought 
into  this  realm  before  he  be  tried  for  the  same,  he 
shall,  when  apprehended,  be  tried  for  the  same 
as  if  such  ofrence  had  been  committed  within 
this  realm. 

3.  This  Act  shaD  extend  to  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  as  to  the  provisions 
herein  contained  for  enlisting  of  recruits,  whether 
minors  or  of  fiill  age,  and  swearing  and  attesting 
such  recruits,  and  for  mustering  and  paying,  and 
to  the  provisions  for  trial  and  punishment  of 
officers  and  marines  who  shall  be  charged  with 
mutiny  and  desertion  or  any  other  of  the  offences 
which  are  by  this  Act  declared  to  be  punishable 
by  the  sentence  of  a  court-martial,  and  also  to  the 
provisions  which  relate  to  the  punishment  of 
persons  who  shall  conceal  deserters,  or  shall 
knowingly  buy,  exchange,  or  otherwise  receive  any 
arms,  medals  for  good  conduct  or  for  distinguished 
or  other  service,  clothes,  military  furniture,  or 
regimental  necessaries  from  any  marine  or  de- 
serter, or  who  shall  cause  the  colour  of  any  such 
clothes  to  be  changed ;  and  also  to  the  provisions 
for  exempting  marines  from  being  taken  out  of 
Her  Majesty^  ser\'ice  for  not  supporting  or  for 
leaving  chargeable  to  any  parish  any  wife  or  child 
or  children,  or  on  account  of  any  breach  of  con- 
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tract  to  serve  or  work  for  any  employer,  or  on 
account  of  any  debts  under  thirty  pounds  in 
the  said  islands. 

4.  Nothing  in  this  Act  contained  shall  be 
construed  to  extend  to  exempt  any  officer  or 
marine  fnmi  being  proceeded  a^nst  by  the 
ordinary  course  of  law  when  accused  of  felony  or 
misdemeanor,  or  of  any  misdemeanor  other  than 
the  misdemeanor  of  refusing  to  comply  with  an 
order  of  justices  for  the  payment  of  money ;  and 
any  commanding  officer  who  shall  neglect  or 
renise,  when  due  application  shall  be  made  to 
him  for  that  purpose,  to  deliver  over  to  the  civil 
niagistrate  any  officer  or  marine,  or  who  shall 
wilnilly  obstruct,  neglect,  or  refuse  to  assist  any 
peace  officer  in  apprehending  any  such  offender, 
shall,  upon  conviction  thereof  in  any  of  Her 
Majesty's  courts  at  Westminster,  Dublin,  or 
Edmburgh,  be  deemed  to  be  thereupon  cashiered, 
and  shall  be  utterfy  disabled  to  hold  any  ci\dl  or 
military  office  or  employment  in  Her  Migesty's 
service ;  and  a  certificate  of  such  conviction  shall 
be  transmitted  to  the  Secretary  of  the  Admiralty. 

5.  No  person  subject  to  this  Act  having  been 
acquitted  or  convicted  of  any  crime  or  offence  by 
the  civil  magistrate  or  by  the  verdict  of  a  jury 
shall  be  liable  to  be  again  tried  for  the  same 
crime  or  offence  by  a  court-martial,  or  to  be 
punished  for  the  same  othemrise  than  by  cashier- 
ing in  the  case  of  a  commissioned  officer,  or  in 
the  case  of  a  warrant  officer  by  reduction  to  an 
inferior  class,  or  to  the  rank  of  a  private  marine, 
by  order  of  the  Lord  High  Admiral,  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  or  in  the  case  of  a  non-commissioned 
officer,  by  reduction  to  the  ranks,  hj  order  of  the 
conmiandant  of  the  division  to  which  such  ncm- 
commissioned  officer  may  belong ;  and  ^enever 
any  officer  or  marine  shall  have  been  tried  before 
a  court  of  ordinary  criminal  jurisdiction,  the  clerk 
of  the  court  or  other  officer  having  the  custody 
of  the  records  of  such  court,  or  the  deputy  of 
such  clerk,  shall,  if  required  bv  the  officer  com- 
manding ^e  division  to  whicn  such  officer  or 
marine  belongs,  transmit  to  him  a  certificate 
containing  the  substance  and  effect  only,  omit- 
tins  the  formal  part,  of  the  indictment,  conviction, 
and  entry  of  judgment  thereon  or  acquittal  of 
such  officer  or  marine,  and  shall  be  allowed  for 
such  certificate  a  fee  of  three  shillings. 

6.  All  of  Her  Majesty's  Royal  Marine  forces 
shall,  during  the  time  they  shidl  be  respectively 
borne  on  the  books  of  or  be  on  board  any  of  Her 
Migesty's  ships  or  vessels  in  commission,  either 
as  part  of  the  complement  or  as  supernumeraries, 
or  otherwise,  be  subject  and  Liable  in  every 
respect  to  the  laws  for  the  government  of  Her 
Majesty's  forces  by  sea,  and  to  the  rules  and 


discipline  of  the  Royal  Navy  for  the  time  bring; 
and  shall  and  may  be  proceeded  against  and 
punished  for  offences  committed  by  wem  whibt 
so  borne  or  on  board,  in  the  same  manner  as  the 
officers  and  seamen  emjdojred  in  the  Rojnal  Navy 
may  be  tried  or  punished ;  except  when  and  so 
long  as  any  manne  officers  or  marines  shall  be 
landed  from  an^  of  Her  Miyesty's  ships,  and  be 
employed  in  nulitary  operations  on  shore,  and 
when  on  such  occasions  the  senior  naval  officer 
present  shall  deem  it  expedient  to  issue  an  order 
declaring  that  such  marine  officers  and  manBei 
shall  during  such  employment  on  shore  be  sub- 
ject to  the  regulations  of  this  Act,  in  which  cases, 
and  while  such  order  shall  remain  in  force,  they 
shall  be  subject  to  such  regulations,  and  be  tried 
and  punished  under  this  Act  accordingly  for  any 
off^n^  to  be  committed  by  them  while  so  on 
shore;  and,  with  or  without  any  commissioD  or 
warrant  from  the  sud  Lord  High  Admiral  or  llie 
said  Commissioners  for  tiiat  purpose,  the  officer 
ccmimanding  in  chief  or  commanding  for  I2ie 
time  being  any  such  marine  officers  or  marines 
shall  have  power  and  authority  to  convene,  and 
to  authorise  any  officer  to  convene,  courts-martial 
under  this  Act,  as  occasion  may  require,  for  the 
trial  of  offences  committed  by  afiy  of  the  Royal 
Marine  forces,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have 
taken  upon  himself  such  command:  Provided 
always,  that  if  any  marine  officer  or  marine  so 
borne  on  the  books  of  any  of  Her  Msjesty's  ahipe 
or  otiierwise  shall  commit  any  offence  for  which 
he  shall  not  be  amenable  to  a  naval  court-martial, 
he  may  be  tried  and  punished  for  the  same  in  the 
same  manner  as  other  officers  or  marines  may  be 
tried  and  punished  for  the  like  offences  under  tiie 
authority  of  this  Act;  or  if  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral 
aforesaid  so  direct,  he  may  be  so  tried  and 
punished  for  any  offence  committed  by  him  on 
shore,  whether  he  be  or  be  not  amenable  to  a 
naval  court-martial  for  the  same. 

7.  It  shall  be  lawful  for  the  said  Lord  Hiffh 
Admiral,  or  the  Commissioners  for  executing  we 
office  of  Lord  High  Admiral  aforesaid,  from  time 
to  time  to  grant  commissions  or  waxiants  under 
the  hand  of  the  said  Lord  High  Admiral,  or 
under  the  hands  of  any  two  or  more  of  the  said 
Commissioners,  for  the  holding  of  gen^  and 
other  courts-martia]  within  the  iJnit^  Kingdom 
of  Great  Britain  and  Lreland,  and  elsewhere  out 
of  the  same,  in  like  manner  as  has  been  her^fore 
used,  and  for  brinmng  offenders  against  this  Act 
and  the  Articles  of  War  to  justice,  and  to  erect 
and  constitute  courts-martial,  as  well  within  the 
said  United  Kingdom  and  the  British  Isles  as  in 
any  of  Her  M^esty's  garrisons  or  dominions  or 
elsewhere  beyond  the  seas,  and  to  grant  com- 
missions or  warrants  to  the  officer  or  officers 
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cmnmanding  in  chief  or  commanding  for  the  time 
being  any  of  Her  Ma^esfy's  Royal  Marine  forces, 
as  mil  within  the  said  United  Kingdom  as  Her 
Miye^y's  o^er  dominioQS,  and  in  any  foreign 
paiis  out  of  the  same  dominions,  for  convening, 
as  well  as  for  authorisinp^  any  officer  to  convene, 
oourta-martial,  as  occasion  may  require,  for  the 
trial  of  offences  committed  by  any  of  the  Royal 
Mazine  forees,  whether  the  same  snail  have  been 
ocHzimitted  before  or  after  such  officer  shall  have 
taken  upon  himself  such  ccnnmand,  or  before  of 
after  any  such  commission  or  warrant  sludl  be 
granted,  provided  that  the  officer  so  authorised 
be  not  below  the  degree  of  a  field  officer,  except 
in  detached  situations  beyond  seas,  where  a  cap- 
tain may  be  authorised  to  convene  district  or  gar- 
rison courts-martial;  and  any  person  subject  to 
tiiis  Act  who  shall,  in  any  of  Her  Majesty's  do- 
minions or  elsewhere,  commit  any  of  the  offences 
for  which  he  may  be  liable  to  be  tried  by  court- 
martial  by  virtue  of  this  Act  or  of  the  Articles  of 
War,  may  be  tried  and  punished  for  the  same  in 
any  part  of  Her  Mi^esty's  dominions,  or  other 
place  where  he  may  have  come  or  be  after  the 
commission  of  the  offence,  as  if  the  offence  had 
been  committed  where  such  trial  shall  take  place. 

8.  Every  general  court-martial  convened  within 
tiie  United  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned  officers, 
each  of  whom  shall  have  held  a  commission  for 
tixree  years  before  the  date  of  the  assembly  of  the 
court.  Every  general  court-martial  shtdl  have 
power  to  sentence  any  officer  of  marines  or  marine 
to  suffer  death,  penAl  servitude,  imprisonment, 
forfeiture  of  pay  or  pension,  or  any  other  punish- 
ment which  shall  accord  with  the  usage  of  the 
service;  but  no  sentence  of  death  bv  a  court- 
martial  shall  pass  unless  two  thirds  at  least  of  the 
officers  present  shall  concur  therein.  No  sen- 
tence of  penal  servitude  shall  be  for  a  period  of 
less  than  five  years,  and  no  sentence  of  imprison- 
ment shall  be  for  a  period  longer  than  two  years. 

9.  Every  district  or  garrison  court-martial  con- 
vened within  the  United  Kingdom  or  the  British 
Isles  shall  consist  of  not  less  than  seven  com- 
missioned officers,  and  shall  have  the  same  power 
as  a  general  court-martial  to  sentence  any  marine 
to  such  punishments  as  shall  accord  with  the 
provisions  of  this  Act :  Provided  that  the  sen- 
tence of  a  district  or  garrison  court-martial  shall 
be  confirmed  by  the  general  officer,  governor,  or 
s^or  officer  in  command  of  the  district,  garrison, 
island,  or  colony,  and  that  no  such  dStrict  or 
garrison  court-martial  shall  have  power  to  try  a 
commissioned  officer,  or  to  pass  any  sentence  of 
death  or  penal  servitude. 

10.  A  divisional  or  detachment  court-martial 
shall  consist  of  not  less  than  five  commissioned 


officers,  unless  it  be  found  impracticable  to  as- 
semble that  number,  in  which  case  three  shall  be 
sufficient,  and  shall  have  power  to  sentence  any 
marine  to  corporal  punishment  or  to  imprison- 
ment, and  forfeiture  of  pay,  in  such  manner  as 
shall  accord  wiUi  the  provisions  of  this  Act. 

11.  In  cases  of  mutiny  and  insubordination 
accompanied  with  personal  violence  or  of ,  other 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  ship,  convict  ship,  or  mer- 
chant vessel,  the  offender  may  be  tried  by  a 
divisional  or  detachment  court-martial,  and  the 
sentence  may  be  confirmed  and  carried  into  eze« 
cution  on  the  snot  by  the  officer  in  immediate 
command,  proviaed  that  the  sentence  shall  not 
exceed  that  which  a  divisional  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  command- 
ing any  detachment  or  portion  of  Her  Migesty's 
R^jral  Marine  forces,  upon  complaint  made  to 
him  of  any  offence  committed  against  the  pro- 
perty or  person  of  any  inhabitant  of  or  resident 
m  any  country  in  which  her  M^esty's  Royal 
Marine  forces  are  so  serving  by  any  person  under 
the  immediate  command  of  any  such  officer,  to 
summon  and  cause  to  be  assembled  a  detachment 
general  court-martial,  which  shall  consist  of  not 
less  than  three  commissioned  officers,  for  the  trial 
of  any  such  person,  notwithstanding  such  officer 
shall  not  have  received  any  warrant  empowering 
him  to  assemble  courts-martial ;  and  every  such, 
court-martial  shall  have  the  same  powers  in  regard 
to  summoning  and  examining  witnesses,  trial  of 
and  sentence  upon  offenders,  as  are  granted  by 
this  Act  to  general  courts-martial :  Provided 
always,  that  no  sentence  of  any  such  detachment 
court-martial  shiJl  be  executed  until  the  officer 
commanding  the  army  to  which  the  division, 
brigade,  detachment,  or  party  to  which  any  person 
so  tried  shall  belong  snail  have  approved  and 
conformed  the  same. 

13.  When  it  is  necessary  or  expedient,  a  court- 
martial  composed  exclusively  of  officers  of  the 
Royal  Marines,  or  a  court-martial  composed  of. 
officers  of  Her  Migesty's  Army,  or  of  Her  Ma- 
jesty's Indian  Army,  or  of  both  or  of  either* 
together  with  officers  of  the  Royal  Marines, 
whether  the  commanding  officer  by  whose  order 
such  court-martial  is  assembled  belongs  to  the 
land  or  to  the  marine  forces,  may  try  a  person 
belonging  to  any  one  of  the  said  three  services ; 
proviaed  that  when  the  person  to  be  tried  shall 
belong  to  Her  Majesty's  Royal  Marine  forces, 
then  the  provisions  of  this  Act,  or  of  such  Act 
as  shall  be  then  and  there  in  force  for  the  regu- 
lation of  Her  Majesty's  Royal  Marine  forces 
while  on  shore,  and  the  oaths  therein  respectively 
prescribed,  and  the  Rules  and  Articles  of  War 
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relating  to  the  Royal  Marines  then  and  there  in 
force,  shall  be  applicable  to  such  court,  and  the 
proceedings  thereof  and  relating  thereto;  but 
where  the  person  to  be  tried  shall  belong  to  Her 
Meyesty's  Anny,  or  shall  belong  to  Her  Majesty's 
Indian  Army,  and  be  within  the  United  King- 
dom,  then  the  proceedings  of  such  court  shall  be 
regulated  as  if  the  court  were  composed  of  officers 
of  Her  Majesty's  Army  only,  and  the  provisions 
of  the  Act  then  and  there  in  force  for  the  punish- 
ment of  mutiny  and  desertion,  and  for  the  better 
payment  of  the  army  and  their  quarters,  and  the 
oaths  therein  prescribed,  and  the  Rules  and 
Articles  of  War  relating  to  Her  Majesty's  Army 
then  and  there  in  force,  shall  be  applicable  to 
such  court,  and  the  proceedings  thereof  and 
relating  thereto ;  and  wnere^the  person  to  be  tried 
shall  belong  to  Her  Majesty's  Indian  Army,  and 
be  out  of  the  United  Kingdom,  the  provisions  of 
such  Act  or  Acts  as  shall  be  then  and  there  in 
force  for  punishing  mutiny  and  desertion  of 
officers  and  soldiers  in  Her  Majesty's  Indian 
Army,  and  the  Rules  and  Articles  of  War,  if 
any,  relating  to  such  officers  and  soldiers  then 
and  there  in  force,  shall  be  applicable  to  such 
court,  and  the  proceedings  thereof  and  relating 
thereto. 

14.  Provided  there  be  no  superior  officer  of 
Her  Majesty's  land  forces  present  in  command 
of  a  district,  garrison,  station,  or  place  where 
marines  may  be  serving,  it  shall  be  lawful  for  any 
officer  of  the  Royal  Marine  corps  of  the  degree 
of  a  field  officer,  and  holding  a  commission  from 
tiie  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Adnural, 
for  that  purpose,  but  not  otherwise,  to  convene 
or  assemble  a  district  or  garrison  court-martial, 
to  be  composed  as  before  stated,  and  for  such 
court  to  proceed  to  try  any  marine  or  marines 
below  the  rank  of  commissioned  officer  for  any 
of  the  ofPences  cognizable  by  a  district  or  garrison 
court-martial;  but  the  sentence  so  awimied  by 
any  such  court  shall  not  be  carried  into  effect 
until  the  senior  officer  of  the  Royal  Marines  in 
the  district,  garrison,  station,  or  place,  not  being 
a  member  of  the  court,  shall  have  confirmed  the 
same :  Provided  always,  that  if  there  be  any  such 
superior  officer  of  Her  Msgesty's  land  forces 
present  in  command  of  the  district,  garrison, 
station,  or  place  where  marines  may  be,  in  such 
case  it  shall  be  lawful  for  him  to  convene  or 
assemble  such  district  or  garrison  court-martial 
for  the  trial  of  any  marine  or  marines  below  the 
rank  of  a  commissioned  officer,  and  for  such 
court-martial  to  try  any  such  marine  or  marines 
in  conformity  with  the  provisions  of  this  Act  and 
the  Articles  of  War  to  be  made  in  pursuance 
hereof;  but  the  sentence  which  may  be  awarded 
by  any  such  court  which  may  be  convened  or 
assembled  by  any  such  superior  officer  shall  not 


be  carried  into  effect  until  such  superior  officer 
shall  have  confirmed  the  same. 

15.  The  president  of  every  court-martial  shall 
be  appointed  by  or  under  the  authority  of  the 
officer  convening  such  courts,  and  shaJl  in  no 
case  be  the  confirming  officer,  or  the  officer  whose 
duty  it  has  been  to  investigate  the  charges  on. 
which  the  prisoner  is  to  be  arraigned,  nor,  in  the 
case  of  a  general  court-martial,  under  the  degree 
of  a  field  officer,  unless  where  a  field  officer  can- 
not be  had,  nor  in  any  case  whatsoever  under 
the  degree  of  a  captain,  save  in  the  case  of  & 
detachment  general  court-martial  holden  out  of 
Her  Mt^esty's  dominions,  or  of  a  divisional  or 
detachment  court-martial  holden  on  the  line  of 
march,  or  on  board  a  transport  ship,  convict  ship, 
merchant  vessel,  or  troop  snip  not  in  commission, 
or  on  any  foreign  station  where  a  captain  cannot 
be  had:  Provided  always,  that  in  the  case^of  a 
detachment  general  court-martial  holden  out  of 
Her  Migesty's  {dominions  the  officer  convening 
such  court  may  be  the  president  thereof. 

16.  In  all  trials  by  court-martial,  as  soon  as 
the  president  and  other  officers  appointed  to  serve 
thereon  shall  be  assembled,  their  names  shall  be 
read  over  in  the  hearing  of  the  prisoner,  who 
shall  thereupon  be  asked  if  he  objects  to  being' 
tried  by  the  president  or  bv  any  of  such  officers, 
and  if  the  prisoner  shall  then  object  to  the  pre- 
sident, such  objection,  unless  disallowed  by  two 
thirds  at  least  of  the  other  officers  appointed  to 
form  the  court,  shall  be  referred  to  the  decision 
of  the  authority  by  whom  such  president  shall 
have  been  appointed ;  but  if  he  object  to  any 
officer  other  tnan  the  president,  such  objection 
shall  be  decided  bv  the  president  and  the  other 
officers  so  aforesaid  appointed  to  form  the  court ; 
and  when  the  place  of  the  president  or  other 
officer  in  respect  of  whom  any  challenge  shall 
have  been  made  and  allowed  shall  be  supplied  by 
some  officer  in  respect  of  whom  no  challenge  shall 
be  made  or  allowed,  or  if  no  challenge  whatever 
shall  have  been  made,  or,  if  made,  not^allowed, 
the  president  and  the  other  officers  composing  a 
general  court-martial  shall  take  the  oaths  in  the 
schedule  to  this  Act  annexed  before  the  judge 
advocate  or  his  deputy  or  person  officiating  as 
judge  advocate,  and  on  trials  by  other  courts* 
martial  before  the  president  of  such  court,  who> 
are  hereby  respectively  authorised  to  administer 
the  same,  and  any  sworn  member  may  administer 
the  oath  to  the  president ;  and  as  soon  as  the 
said  oaths  shall  have  been  administered  to  the 
respective  members,  the  president  of  the  court  is 
hereby  authorised  and  required  to  administer  to 
the  judge  advocate,  or  the  person  officiating  a» 
such,  the  oath  in  the  scheaule  to  this  Act  an- 
nexed ;  and  no  proceeding  or  trial  shall  be  had 
upon  any  offence  but  between  the  hours  of  eight 


Digitized  by 


Google 


CHAP.  11.] 


36  VICTORIA,  1873. 


57 


of  the  clock  in  the  morning  and  foxvt  in  the 
ftftemoon,  except  in  cases  which  require  an  im- 
mediate example,  and  except  in  the  East  Indies, 
where  such  proceedings  or  trial  may  be  *had 
between  the  hours  of  six  in  the  morning  and  four 
in  the  afternoon. 

17.  All  general  and  other  courts-martial  shall 
have  power  and  authority  and  are  hereby  required 
to  administer  an  oath  |to  every  witness  or  other 
person  who  shall  be  examined  before  such  court 
m  any  matter  relating  to  any  proceeding  before 
^e  same ;  and  every  person,  as  well  civil  as  mili- 
tary, who  may  be  required  to  give  or  produce 
evidence  before  a  court-martial,  shall,  in  the  case 
of  general  courts-martial,  be  summoned  by  the 
judge  advocate,  or  the  person  officiating  as  such, 
ana  in  the  case  of  all  other  courts-martial  by 
the  president  of  the  court;  and  all  nersons  so 
summoned  and  attending  as  witnesses  oefore  any 
court-martial  shall,  during  their  necessary  atten- 
dance in  or  on  such  courts,  and  in  going  to  and 
returning   from   the. same,  be  privileged  from 
arrest,  and  shall,  if  unduljr  arrested,  be  discharged 
by  the   court  out  of  which  the  writ  or  process 
issued  by  which  such  witness  was  arrested;  or  if 
such  court  be  not  sitting,  then  by  any  judge  of 
the  superior  courts  of  Westminster  or  Dubhn,  or 
of  the  Court  of  Session  in  Scotland,  or  of  the 
courts   of  law  in  the  East  or  West  Indies,  or 
elsewhere,  according  as  the  case  shall  require, 
upon  its'.being  made  to  appear  to  such  court  or 
jud^e  by  any  affidavit  in  a  summary  way  that 
such  witness  was  arrested  in  go'm^  to,  attending 
upon,  or  returning  from  or  attending  upon  such 
court-martial;   and  all  witnesses  so  duly  sum- 
moned as  aforesaid  who  shall  not  attend  on  such 
courts,  or  attending  shall  refuse  to  be  sworn,  or 
not  produce  the  documents  being  under  their 
power  or  control  required  to  be  produced  by  them, 
or,  being  sworn,  shall  refuse  to  give  endence  or 
to  answer  all  such  questions  as  the  court  may 
legally  demand  of  them,  shall  be  liable  to  be  at- 
tached in  the  Court  of  Queen's  Bench  in  London 
or  Dublin,  or  in  the  Court  of  Session,  sheriff  or 
Stewart  courts  in  Scotland,  or  in  the  courts  of 
law  in  the  East  or  West  Indies,  or  in  any  of  Her 
Majeaty's  colonies,  garrisons,  or  dominions  in 
EoTope  or' elsewhere,  respectively,  upon  complaint 
made,  in  like  manner  as  if  such  witness  had,  after 
bein^  duly  summoned  or  subpoenaed,  neglected 
to  attend  on  a  trial  in  any  proceeding  in  the 
court  in  which  such  complaint  shaU  be  made  : 
Provided  alwavs,  that  notning  in  this  Act  con- 
tained   shall    be    construed    to  render  an  oath 
necessary  in  any  case  where  by  law  a  solemn 
affirmation  may  be  made  instead  thereof. 

18.  No  officer  or  marine  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other 
coort-xnartial  for  the  same  offence ;  and  no  find- 


ing, opinion,  'or  sentence  given  by  any  court* 
martial,  and  signed  by  the  president  thereof, 
shall  be  revised  more  than  once,  nor  shall  any 
additional  evidence  in  respect  of  any  charge  on 
which  the  prisoner  then  stands  arraigned  be  re- 
ceived by  tne  court  on  any  revision. 

19.  If  any  person  who  is  or  shall  be  commis- 
sioned or  in  pay  as  an  officer  of  Royal  Marines, 
or  who  is  or  shall  be  listed  or  in  pay  as  a  non- 
commissioned officer,  drummer,  or  private  man 
in  Her  Muesty's  Royal  Marine  forces,  shall  at 
any  time  during  the  continuance  of  this  Act, 
wlule  on  shore  in  any  place  within  the  said  king- 
dom, or  in  any  other  of  Her  Miyesty's  dominions, 
or  in  any  foreign  parts  out  of  such  dominions,  or 
on  board  any  transport  ship,  or  merchant  ship  or 
vessel,  or  any  ship  or  vessel  of  Her  Majesty,  or 
on  board  any  convict  hulk  or  ship,  or  any  other 
ship  or  vessel,  or  in  any  place  whatever,  where  or 
while  being  in  any  circumstances  in  which  he 
shall  not  be  subjected  to,  or  not  be  liable  to  or 
punishable  by,  ^e  laws  relating  to  the  govern- 
ment of  Her  Mi^esty's  forces  by  sea,  begin,  excite^ 
cause,  or  join  in  any  mutiny  or  sedition  in  Her 
Majesty's  marine  or  other  forces,  or  shall  not  use 
his  uttnost  endeavours  to  suppress  an^  such 
mutiny  or  sedition,  or  shall  conspire  with  any 
other  person  to  cause  a  mutiny,  or  coming  to  the 
knowledge  of  any  mutiny  or  intended  mutiny 
shall  not  wil^out  delay  give  information  thereof 
to  his  commanding  officer;  or  shall  misbehave 
himself  before  the  enemy ;  or  shall  shamefully 
abandon  or  deliver  up  any  garrison,  fortress,  post, 
or  guard  committed  to  his  charge,  or  which  he 
shall  have  been  commanded  to  defend ;  or  shall 
compel  the  governor  or  commanding  officer  of 
any  garrison,  fortress,  or  post  to  deliver  up  to  the 
enemy  or  to  abandon  the  same ;  or  shall  speak 
words  or  use  any  other  means  to  induce  such 
governor  or  commanding  officer  or  any  other  to 
misbehave  before  the  enemy,  or  shamefully  to 
abandon  or  deliver  up  any  garrison,  fortress,  post,, 
or  guard  committed  to  their  respective  chaise,  or 
which  he  or  they  shall  be  commanded  to  defend ; 
or  shall  leave  his  post  before  being  regularly 
relieved,  or  shall  sleep  on  his  post ;  or  shall  hold 
correspondence  with  or  give  advice  or  intelli^^ce 
to  any  rebel,  pirate,  or  enemy  of  Her  Majesty, 
eitlftr  by  letters,  messages,  signs,  tokens,  or  any 
other  ways  or  means  whatever ;  or  shall  treat  or 
enter  into  any  terms  with  any  such  rebel,  pirate, 
or  enemy,  without  the  license  of  the  Lord  High 
Admiral  of  the  said  United  Kingdom,  or  the 
Commissioners  for  executing  the  office  of  Lord 
High  Admiral  idforesaid,  for  the  time  being ;  or 
shidl  strike  or  use  or  offer  any  violence  against 
his  superior  officer  being  in  the  execution  of  his 
office,  or  shidl  disobey  any  lawful  command  of 
his  superior  officer ;  or  who  being  confined  in  a 
military  prison  shidl  offer  any  violence  against  a 
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visitor  at  other  officer  being  in  the  execution  of 
his  office,  or  shall  violate  any  law  or  regulation  of 
or  relating  to  any  military  prison ;  or  shall  desert 
from  Her  Majesty's  Royal  Marine  forces ;  every 
person  so  offending  in  any  of  the  matters  before 
mentioned,  whether  such  offence  be  committed 
within  this  realm,  or  in  any  other  of  Her  Ma- 
jestjr's  dominions,  or  in  foreign  parts  upon  land 
or  upon  the  sea,  shall  suffer  death  or  penal  servi- 
tude or  such  other  punishment  as  bv  a  court- 
martial  shall  be  awarded :  Provided  always,  that 
any  non-commissioned  officer  or  marine  in  pay  in 
any  division  or  company  who  shall,  without 
having  first  obtained  a  regular  discharge  there- 
from, enlist  himself  in  any  other  division  or 
company,  or  in  anv  other  branch  of  Her  Majesty's 
service,  may  be  deemed  to  have  deserted  Her 
Mijesty*s  service,  and  shall  be  liable  to  be 
punished  accordingly. 

20.  In  all  cases  where  the  punishment  of  death 
shaU  have  been  awarded  by  a  general  court- 
martial  or  bv  a  detachment  general  court-martial 
it  shall  be  lawful  for  Her  Majesty,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British  Isles, 
for  the  commanding  officer  having  authority  to 
confirm  the  sentence,  instead  of  causing  such 
sentence  to  be  carried  into  execution,  to  oider  the 
offender  to  be  kept  to  penal  servitude  for  anv 
term  not  less  than  five  years,  or  to  suffer  sucn 
term  of  imprisonment,  with  or  without  hard  * 
labour,  and  with  or  without  solitary  confinement, 
as  shall  seem  meet  to  Her  Majesty  or  to  the 
officer  commanding  as  aforesaid. 

21.  Any  officer  or  marine,  or  any  person  em- 
ployed ot  in  any  way  concerned  in  the  care  or 
distribution  of  any  money,  provisions,  forage, 
arms,  clothing,  ammunition,  or  other  stores  be- 
lon^ng  to  any  of  Her  Majesi^s  forces  or  for  Her 
Majes^s  use,  who  shall  embezzle,  fraudulently 
misapply,  wilfully  damage,  steal,  or  receive  the 
same  knowing  them  to  have  been  stolen,  or  shall 
be  concerned  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general  oourtnnartial,  and 
sentenced  to  be  kept  in  penal  servitude  for  anv 
term  not  less  than  five  years,  or  to  suffer  such 
punishment  of  fine,  imprisonment  with  or  without 
hard  labour,  dismissal  from  Her  Mijesty's  service, 
reduction  to  the  ranks,  if  a  warrant  or  non-c6m- 
missioned  officer,  as  such  court  shall  think  fit, 
according  to  the  nature  and  degree  of  the  offence ; 
and  every  such  offender  shall,  in  addition  to  any 
other  punishment,  make  good  at  his  own  expense 
the  loss  and  damage  sustuned ;  and  in  every  such 
case  the  court  is  required  to  ascertain  by  evidence 
the  amount  of  such  loss  or  damage,  and  to  declare 
by  their  sentence  that  such  amount  shall  be  made 
good  by  such  offender;  and  the  loss  and  damage 
so  ascertained  as  aforesaid  shall  be  a  debt  to  Her 
Mfigesty,  and  may  be  recovered  in  any  of  Her 


Majesty's  courts  at  Westminster  ex  in  Dublin,  or 
the  Court  of  Exdieouer  in  Scotland,  or  in  aiiy 
court  in  Her  Migesty^s  colonies  where  the  person 
sentenced  by  such  oourt-martaal  shall  be  resident 
after  the  said  judgment  shall  be  confirmed  and 
made  known,  or  the  offender,  if  he  shall  remain 
in  the  service,  may  be  put  under  stoppages  not 
exceeding  one  half  of  nis  pay  and  idlowances 
until  the  amount  so  ascertained  shaU  be  re- 
covered. 

22.  Whenever  Her  Migesty  shall  intend  that 
any  sentence  of  penal  servitude  heretofore  or 
hereafter  to  be  passed  upon  any  offender  by  any 
court-martial  shall  be  carried  into  execution  for 
the  term  specified  in  such  sentence,  or  for  any 
shorter  term,  or  shall  be  graciously  pleased  to 
commute  as  aforesaid  to  penal  servitude  any 
sentence  of  death  which  shall  have  been  passed 
by  any  such  court,  such  sentence,  together  with 
Her  Msgesty's  pleasure  upon  the  same,  ^shall  be 
notified  in  writing  by  the  Lord  High  Admiral,  or 
by  the  Secretary  to  the  Admiralty  for  the  tune 
being,  to  any  justice  of  the  Queen's  Bench, 
Common  Pleas,  or  baron  of  the  Exchequer,  and 
thereupon  such  justice  or  baron  sludl  make  an 
order  for  the  penal  servitude  of  such  offender 
upon  the  terms  and  for  the  time  which  shall  be 
specified  in  such  notification,  and  shall  do  all 
such  other  acts  conse(|uent  upon  such  notifi- 
cation as  any  such  justice  or  baron  is  authorised 
to  make  or  do  by  any  statute  or  statutes  in  force 
at  the  time  of  making  any  such  orders  in  relation 
to  penal  servitude  of  offenders ;  and  such  order, 
ana  other  acts  to  be  so  made  and  done  as  afore- 
said, shall  be  obeyed  and  executed  bv  such  person 
in  whose  custodv  such  offender  shall  at  that  time 
,be,  and  bv  all  otner  persons  whom  it  msv  concern, 
and  shall  be  as  eftectual,  and  have  all  the  same 
conseouences,  as  any  order  made  under  the  autho- 
rity of  any  statute  with  respect  to  any  offender  in 
such  statute  mentioned ;  and  every  sheriff,  ^oliK', 
keeper,  governor,  or  superiiitendent  whom  it  may 
concern,  and  all  constables  and  other  persons, 
shaU  be  bound  to  obev  the  afaresaid  oitler  and 
orders,  be  assistant  in  the  execution  thereof,  and 
be  liable  to  the  same  punishment  for  disobedience 
to  or  for  interrupting  the  execution  of  such  order, 
as  they  would  oe  if  the  same  had  been  made 
under  the  authority  of  any  such  Act  of  Parlia- 
ment ;  and  every  person  so  ordered  to  be  kept  in 
penal  servitude  shall  be  subject  respectively  to  all 
and  every  the  penalties  and  provisions  nfade  by 
law  and  in  force  concerning  persons  under  sen- 
tence of  penal  servitude,  or  receiving  Her  Majesty's 
pardon  on  condition  of  penal  servitude ;  and  from 
the  time  when  such  order  of  penal  servitude  shaH 
be  made  every  law  and  statute  in  force  touching 
the  escape  of  felons,  or  their  afterwards  returning 
or  being  at  large  without  leave,  shall  applj*  to 
such  offender,  and  to  all  persons  aiding,  abetting. 
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coDtriving,  or  Msnting  in  any  escape  or  intended 
esetpd  or  tiie  retoming  without  leave  of  any  such 
ofinder;  and  the  jtulge  who  shall  make  any 
order  of  penal  servitude  as  afdresaid  shall  direct 
the  notification  of  Her  Migesty's  pleasure,  and 
his  own  ofder  made  thereupon,  to  be  filed  and 
kqyt  of  record  in  the  office  of  the  Clerk  of  the 
OowD  of  the  Court  of  Queen's  Bench ;  and  the 
said  derk  shall  have  a  fee  of  two  shillings  and 
sixpence  only  for  filing  the  same,  and  shall,  on 
api)lication,  deliver  a  certificate  in  writing  (not 
taking  more  than  two  shillings  and  sixpence  for 
the  same)  to  such  offender,  or  to  any  person 
apjMig  in  hia  or  Her  MigesW's  behalf,  showing 
the  Chnstian  and  surname  of  such  offender,  his 
oinice,  the  place  where  the  court  was  held  before 
which  he  was  convicted,  the  sentence,  and  the 
conditions  on  which  the  order  of  penal  servitude 
was  made;  which  certificate  shaol  be  sufficient 
Fvoof  of  the  conviction  and  of  the  sentence  of 
soeh  ofiSender,  and  also  of  the  terms  in  which 
sach  order  for  his  penal  servitude  was  made,  in 
any  oourt  and  in  any  proceeding  wherein  it  maj 
be  necessaiy  to  inquire  into  the  same;  and  it 
shall  be  lawful  for  any  judge  of  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  in  Ireland 
to  make  an  order  that  any  such  offender  con- 
yieted  in  Ireland  shall  be  kept  in  penal  servitude 
in  England,  and  such  order  shall  be  in  all 
nipects  as  eff^cstual  in  England  as  though  such 
oiender  had  been  convicted  in  England  and 
the  order  had  been  made  by  any  judge  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  in 
England. 

23.  Whenever  any  sentence  of  penal  servitude 
heretofore  or  hereafter  passed  upon  any  offender 

5  any  court-martial  holden  in  any  part  of  Her 
ajesty's  foreign  dominions,  or  elsewhere  beyond 
the  seas,  is  to  be  canied  into  execution  for  the 
terai  specified  in  such  sentence,  or  for  any  shorter 
terai,  or  when  sentence  of  death  passed  by  any 
such  court-martial  has  been  or  shiul  as  aforesaid 
he  commuted  to  penal  servitude,  the  same  shall 
be  notified  by  the  officer  commanding  Her  Ma- 
jesty's foiceo  at  the  presidency  or  station  where 
the  offender  may  come  or  be,  if  in  India  to  the 
chief  judge  or  any  judge  of  the  chief  civil  court 
of  tiie  nresidency  or  province  in  which  the  court- 
martial  nas  been  held ;  and  if  in  any  other  part 
of  Her  Majesty's  foreign  dominions,  to  the  cnief 
jostioe  or  some  other  judge  therein,  who  shall 
make  order  for  the  penal  servitude  or  intermediate 
custody  <^  such  offender;  and  upon  any  such 
order  being  made  it  shall  be  duly  notified  to  the 
governor  d^  the  presidency  if  in  the  East  Indies, 
or  to  the  governor  of  the  colony  if  in  any  of  Her 
Majesty's  colonies,  or  to  the  person  who  shall  for 
the  time  being  be  exercising  the  office  of  governor 
of  such  presidency  or  colony,  who  on  receipt  of 
sudi  notification  shall  cause  such  offender  to  be 


removed  or  sent  to  some  other  colony  or  place, 
or  to  undergo  his  sentence  within  the  presidency 
or  colony  where  the  offender  was  so  sentenced  or 
where  he  may  come  on  be  as  aforesaid  in  obedi- 
ence to  the  directions  for  the  removal  and  treat- 
ment of  convicts  which  shall  from  time  to  time 
be  transmitted  from  Her  Majesty  through  one 
of  her  Principal  Secretaries  of  State  to  such 
presidency  or  colony;  and  such  offender  shall, 
according  to  such  directions,  undergo  the  sen- 
tence of  penal  servitude  which  shall  have  been 
passed  upon  him  either  in  the  presidency  or 
colony  in  which  he  has  been  so  sentenced  or  in 
the  colony  or  place  to  which  he  has  been  so 
removed  or  sent,  and  whilst  such  sentence  shaU 
remain  in  force  shall  be  liable  to  be  imprisoned 
and  kept  to  hard  labour,  and  otherwise  dealt  with 
under  such  sentence,  in  the  same  manner  as  if  he 
had  been  sentenced  to  be  imprisoned  with  hard 
labour  during  the  term  of  his  penal  servitude  by 
the  judgment  of  a  court  of  competent  jurisdiction 
in  such  presidency  or  colony  or  in  the  colony  or 
place  to  which  he  has  been  so  removed  or  sent 
respectively. 

24.  In  any  case  where  a  sentence  of  penal  ser- 
vitude shall  have  been  awarded  bv  a  general  or 
detachment  general  court-martial,  it  shall  be 
lawful  for  Her  Muesty,  or,  if  in  any  place  out 
of  the  United  Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  Her  Majesty's  forces 
there  serving,  instead  of  causing  such  sentence 
to  be  carried  into  execution,  to  order  tiiat  the 
offender  be  imprisoned,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
for  sudi  term  not  exceeding  two  years  as  shall 
seem  meet  to  Her  Majesty  or  to  the  officer  com- 
manding as  aforesaid. 

25.  Where  an  award  of  any  forfeiture,  or  of  de- 
privation of  pay,  or  of  stoppages  of  pay  shall 
have  been  added  to  any  sentence  of  penal  servi- 
tude, it  shall  be  lawful  for  the  said  Lord  High 
Admiral  or  the  said  Commissioners,  or,  if  in  any 
place  out  of  the  United  Kinjgdom  or  British  Isles, 
for  the  officer  commanding  in  chief  Her  Majesty's 
forces  there  serving,  in  the  event  of  the  sentence 
being  commuted  for  imprisonment,  to  order  such 
awara  of  forfeiture,  deprivation  of  pay,  or  stop- 
pages of  pay  to  be  enforced,  mitigatea,  or  remitted 
as  may  be  deemed  expedient. 

26.  When  any  sentence  of  death  shall  be  com- 
muted for  penal  servitude,  or  when  any  marine 
shall  by  court-martial  be  adjudged  to  penal  servi- 
tude as  authorised  by  this  Act,  it  shall  be  lawful 
for  the  commanding  officer  of  the  division  to 
which  such  marine  shall  have  belonged  or  may 
belong  to  cause  him  to  be  detained  and  conveyed 
to  any  gaol  or  prison,  there  to  remain  in  safe  cus- 
tody until  he  shall  be  removed  therefrom  by  due 
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authority  under  an  order  for  his  penal  servitude 
to  be  made  by  some  justice  of  the  Queen's  Bench 
or  Common  Pleas  or  baron  of  the  Exchequer  as 
aforesaid ;  and  a  certificate  of  his  sentence^  after 
the  same  shall  have  been  approved  by  the  Lord 
High  Admiral,  or  ttie  Ck)mniissioner8  for  executing 
the  office  of  Lord  High  Admiral,  (sueh  certificate 
to  be  signed  by  the  conmianding  officer  of  the 
division  from  which  he  shall  be  sent,)  shall  be  a 
sufficient  order,  requisition,  and  authority  to  the 
governor,  keeper,  or  superintendent  of  the  gaol  or 
prison  to  receive  and  detain  him :  Provided 
always,  that  in  case  of  any  such  offender  being  so 
conveyed  to  gaol  or  prison  the  usual  allowance  of 
sixpence  per  diem,  or  suoh  other  sum  as  the  said 
Lord  High  Admiral  or  the  said  Commissioners  may 
at  any  time  or  times  direct,  shall  be  made  to  the 
keeper  of  the  gaol  or  prison  for  the  subsistence  of 
such  offender  duriilg  nis  detention  therein,  which 
allowance  shall  be  paid  by  the  paymaster  of  the 
division,  upon  production  to  him,  by  the  said 
governor,  keeper,  or  superintendent,  of  a  declara- 
tion, to  be  made  bv  him  before  one  of  Her 
Majesty's  justices  of  the  peace  of  such  county,  of 
the  number  of  days  during  which  the  offender- 
shall  have  been  so  detained  and  subsisted  in  such 
gaol  or  prison. 

2T,  No  court-martial  shall,  for  any  offence 
whatever  committed  in  time  of  peace  within  the 
Queen's  dominions,  have  power  to  sentence  any 
marine  to  corporal  punishment:  Provided  that 
any  court-martial  may  sentence  any  marine  to 
corporal  punishment  while  on  active  service  in  the 
field,  or  on  board  any  ship  not  in  commission,  for 
mutiny,  insubordination,  desertion,  drunkenness 
on  duty  or  on  the  line  of  march ;  and  no  sentence 
of  corporal  punishment  shall  exceed  fifty  lashes. 

28.  It  shall  be  lawful  for  any  general,  district, 
or  ^airison  court-martial  to  awsird  imprisonment, 
with  or  without  hard  laboxu",  and  with  or  without 
solitary  confinement,  such  confinement  not  ex- 
ceeding the  periods  prescribed  herein-after  or  by 
the  Articles  of  War,  and  in  case  of  a  marine  in 
addition  to  corporal  punishment.  , 

29.  In  all  cases  in  which  corporal  punishment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  anj  court-martial,  it  shall  be  lawful 
for  the  Lorii  High  Admiral  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  the  Commis- 
sioners for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  for  the  officer  authorised 
to  confirm  the  sentences  of  courts-martial,  to 
commute  such  corporal  punishment  to  imprison- 
ment for  any  period  not  exceeding  forty-two  days, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement^  or  to  mitigate  such  sentence. 


or  instead  of  such  sentence  to  award  impriaon- 
ment  for  any  period  not  exceeding  twenty  days, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and  corporal  punishment,  to 
be  inflicted  in  the  prison,  not  exceeding  twenty* 
five  lashes,  and  the  solitary  confinement  hefeia- 
before  mentioned  shall  in  no  case  exceed  seven 
days  at  a  time,  with  intervals  of  not  less  than 
seven  days  between  each  period  of  such  confine* 
ment. 

30.  It  shall  be  lawful  for  Her  Majesty,  in  all 
cases  whatsoever,  instead  of  causing  a  sentence  of 
cashiering  to  be  put  in  execution,  to  order  the 
offender  to  be  reprimanded,  or,  in  addition  thereto, 
to  suffer  such  loss  of  army  or  regimental  rank,  or 
both,  as  may  be  deemed  expedient. 

31.  Any  general  court-martial  may,  in  addition 
to  any  other  punishment  which  such  court  mar 
award,  sentence  any  offender  to  forfeiture  of  all 
advantage  as  to  additional  pay,  good-conduct 
pay,  and  to  pension  on  discharge,  which  miglit 
have  otherwise  accrued  from  the  length  of  nis 
former  service,  or  to  forfeiture  of  suoh  advan- 
tage absolutely,  whether  it  might  have  accnied 
from  past  service,  or  might  accrue  from  future 
service,  or  to  forfeiture  of  any  annuity  and  medal 
which  may  have  been  granted  for  former  meri- 
torious service,  or  of  the  gratuity  and  medal 
awarded  for  former  good  conduct,  and  of  alL 
medals  and  decorations,  according  to  the  nature 
of  the  case ;  and  any  district  or  garrison  court-mar- 
tial may  also,  in  addition  to  any  punishment  ^ich 
such  court  may  award,  sentence  any  offender  to 
such  forfeitiure  for  desertion,  or  for  disgraceful 
conduct. 

In  wilfully  maiming  or  injuring  himself  or  anv 
other  marine,  whether  at  the  instance  of  such 
other  marine  or  not,  or  of  causing  himself  to 
be  maimed  or  injured  by  any  other  person, 
with  intent  thereby  to  render  himself  or  such 
other  marine  unfit  for  service : 

In  wilfully  doing  any  act,  or  wilftdly  disobeying 
any  orders,  whether  in  hospital  or  otherwise^ 
thereby  producing  or  aggravating  disease  or 
infirmity,  or  delaying  his  cure : 

In  malingering  or  feigning  disease : 

In  tampering  with  his  eyes,  with  uitent  thereby 
to  render  himself  unfit  for  service : 

In  stealing  or  embezzUnjB^  Government  property 
or  stores,  or  in  receiving  the  same  knowing 
the  same  to  have  been  stolen : 

In  stealing  any  money  or  goods  the  property  of 
a  comrade,  of  a  marine  officer,  or  of  any 
marine  mess  or  band,  or  in  receiving  any 
such  money  or  goods  knowing  the  same  to 
have  been  stolen : 

In  making  any  false  or  fraudulent  accounts, 
returns,  matters,  or  entries,  or  assisting  or 
conniving  at  the  same  being  made,  or  pro» 
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ducingthe  same  as  true,  knowing  the  same 
to  be  false  or  fraudulent : 

In  stealing  or  embezzling  or  fraudulently  mis- 
applying public  money  intrusted  to  him  : 
;  Or  m  committing  any  other  ofiPence  of  a  felo- 
nious or  fraudulent  nature,  to^the  iigury  of, 
or  with  intent  to  injure,  any  person,  civil, 
marine,  or  military : 

Or  for  tJij  other  disgraceful  conduct,  being  of 
a  cruel,  indecent,  or  unnatural  kind. 

32.  Every  marine  who  shall  be  found  guilty  by 
a  court-martial  of  desertion,  of  wilfully  maiming 
or  injuring  himself  or  any  other  marine,  whether 
at  the  instance  of  such  other  marine  or  not,  or  of 
causing  himself  to  be  maimed  or  injured  bj  any 
other  person,  with  intent  thereby  to  render  hunseu 
or  such  other  marine  unfit  for  service,  of  tampering 
with  his  eyes  with  intent  thereby  to  render  hunse? 
ui^t  for  service,  such  finding  having  been  con- 
firmed, or  found  guilty  by  a  jury  of  felony  in  any 
court  of  ordinary  criminal  jurisdiction  in  England 
or  Ireland,  or  of  any  crime  or  offence  in  any  court 
of  criminal  judicature  in  any  part  of  the 
United  Kingdom,  or  in  any  domimon,  territory, 
colony,  settlement,  or  island  belonging  to  or 
occupied  by  Her  Majesty  out  of  the  United 
Kingdom,  which  would,  if  committed  in  England, 
amount  to  felony,  shall  thereupon  forfeit  all 
advantage  as  to  additional  pay,  good-conduct 
pay,  and  to  pension  on  discharge  which  might 
have  otherwise  accrued  from  the  length  of  nis 
former  service,  in  addition  to  anv  punishment 
which  such  court  may  award ;  and  every  marine 
who  may  be  so  convicted,  or  who  may  be  sen- 
tenced to  penal  servitude  or  discharged  with 
ignominy,  shall  thereupon  likewise  forfeit  all 
medals  which  he  may  be  in  possession  of,  whether 
for  sea  or  field  ser\dce  or  for  good  conduct, 
together  with  any  annuity  or  pension  or  gratuity, 
if  any,  thereto  appertaining;  and  any  sergeant 
reduced  to  the  ranks  bv  sentence  of  court-martial 
may,  by  the  order  of  the  same  court,  be  made  to 
forfeit  any  annuity  or  pension  and  medal  for 
meritorious  service,  or  any  or  either  of  them, 
which  mi^  have  been  conferred  upon  him. 

33.  If  anv  non-commissioned  officer  or  marine, 
by  reason  of  his  imprisonment,  whether  under  sen- 
tence of  a  court-martial  or  of  any  other  court  duly 
authorised  to  pass  such  sentence,  or  by  reason  of 
his  confinement  for  debt,  or  by  reason  of  his  de- 
sertion, or,  being  an  apprentice,  by  reason  of  his 
being  allowed  to  serve  out  his  time  with  his 
mast^,  shall  have  been  absent  from  his  duty 
during  any  portion  of  the  time  limited  by  his  en- 
listment or  re-engagement  or  prolongation  of 
service,  as  herein-i^ter  provided,  such  portion  of 
his  time  shall  not  be  reckoned  as  a  part  of  the 
limited  service  for  which  such  non-commissioned 
officer  or  marine  was  enlisted  or  re-engaged,  or 


for  which  his  time  of  service  may  have  been  pro- 
longed; and  no  marine  shall  be  entitled  to  pay, 
or  to  reckon  service  towards  pay  or  pension,  when 
in  confinement  under  a  sentence  of  any  court,  or 
during  any  absence  from  duty  by  conmiitment  or 
confinement  as  a  deserter  by  confession  or  under 
any  charge  of  which  he  shall  be  afterwards  con- 
victed, either  by  court-martial  or  by  any  court  of 
ordinary  criminal  jurisdiction,  or  whilst  in  con- 
finement for  debt;  and  when  any  marine  shall 
be  absent  as  a  prisoner  of  war  he  shall  not  be 
entitled  to  pay,  or  to  reckon  service  towards  pay 
or  pension,  for  the  period  of  such  absence,  but 
upon  rejoining  Her  Majesty's  service  due  inquiry 
shall  be  made  by  a  court-martial,  and  unless  it 
shall  be  proved  to  the  satisfaction  of  such  court 
that  the  said  marine  was  taken  prisoner  through 
wilful  neglect  of  duty  on  his  part,  or  that  he  had 
served  with  or  under,  or  in  some  manner  aided, 
the  enemy,  or  that  he  had  not  returned  as  soon 
as  possible  to  Her  Majestv's  service,  he  may 
thereupon  be  recommendea  by  such  court  to 
receive  either  the  whole  of  such  arrears  of  pay, 
or  a  proportion  thereof,  and  to  reckon  service 
during  his  absence ;  and  any  marine  who  shall  be 
convicted  of  desertion,  or  of  absence  without  leave, 
shall,  in  addition  to  any  punishment  awarded  by 
the  court,  forfeit  his  pay  for  the  day  or  days 
during  which  he  was  in  a  state  of  desertion,  or 
during  his  absence  without  leave;  and  if  any 
marine  shall  absent  himself  without  leave  for  any 
period,  and  shall  not  account  for  the  same  to  the 
satisfaction  of  the  commanding  officer,  or  if  anv 
marine  shall  be  guilty  of  any  other  offence  which 
the  commanding  officer  may  not  think  necessary 
to  bring  before  a  court-martial,  the  commanding 
officer  may,  in  addition  to  anv  minor  punishment 
he  is  authorised  to  award,  oraer  that  such  marine 
shall  be  imprisoned  for  such  period  not  exceeding 
one  hundred  and  sixty-eight  hours,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  as  the  said  commanding  officer  may 
think  fit,  and  such  marine  shall  forfeit  his  pay 
for  any  day  or  days  on  which  he  may  be  so 
imprisoned;  and  the  said  commanding  officer 
may  moreover  order  that,  in  addition  to  or  instead 
of  such  imprisonment  and  forfeiture,  or  anjr  other 
punishment  which  he  has  authority  to  inflict,  any 
marine  who  shall  have  so  absented  himself  as 
aforesaid  shall  forfeit  his  pay  for  the  day  or  di^s 
during  which  he  shall  have  so  absented  himself; 
and,  in  pursuance  of  any  such  order  as  aforesaid, 
the  nay  of  the  marine  shall  be  accordingly  for- 
feitea :  Provided  always,  that  such  marine  shall 
not  be  liable  to  be  afterwards  tried  by  a  court- 
martial  for  any  offence  for  which  he  shall  have 
been  so  punished,  ordered  to  suffer  imprisonment, 
punishment,  or  forfeiture  as  last  aforesaid ;  Pro- 
vided also,  that  anj;  marine  who  shall  be  so 
ordered  to  suffer  imprisonment  or  forfeiture  of -pay 
shall,  if  he  so  request,  have  a  right  to  be  tried  by 


Digitized  by 


Google 


62 


STATUTES  OP  THE  REALM. 


[CHAP.  11. 


a  court-mairiial  for  his  ofPence  instead  of  sub- 
mitting to  such  imprisonment  or  forfeiture  :  Pro- 
vided also^  that  it  shall  be  lawful  for  the  said 
Lord  High  Admiral  or  the  said  Commissioners  to 
order  or  withhold  the  payment  of  the  whole  or 
anj  part  of  the  pay  of  any  officer  or  marine 
during  the  period  of  absence  by  any  of  the  causes 
aforesaid. 

34.  In  addition  to  any  other  punishment  which 
the  court  may  award,  a  court-martial  may  further 
direct  that  any  offender  may  be  put  imder  stop- 
pages until  he  shall  have  made  good — 
Any  bounty  fraudulently  obteined  b^  him  by 
desertion  from  hi9  corps  and    enlisting  in 
some  other  corps  or  in  the  militia : 
Any  loss^  disposal  of,  or  damage  occasioned  by 
him  in  any  of  the  instances  of  disgraoefid 
conduct  herein  specified : 
Any  loss,  disposal  of,  or  destruction  of,  or 
damage  or  ipjury  to  any  property  whatsoever, 
occasion^  by  his  wiliul  or  negligent  mis- 
conduct : 
Any  loss,  disposal  of,  or  destruction  of,  or 
damage   or  injury  to    his    arms,  clothing, 
instruments,  equipments,  accoutrements,  or 
necessaries,  or  any  extra  article  of  clothing  or 
equipment  that  he  may  have  been  put  in 
possession  of  and  ordered  to  wear  on  the 
recommendation  of  the  surgeon  for  the  benefit 
of  his  health,  or  making  away  with  or  pawn- 
ing any  medal  or  decoration  for  service  or  for 
general  good  conduct  which  may  have  been 
granted  to  him  by  order  of  Her  Nlajesty  or  by 
order  of  the  East  India  Company,  or  any 
medal  or  decoration  which  may  have  been 
granted  to  him  by  any  foreign  power,  or  any 
loss,  disposal  of,  or  destruction  of,  or  damage 
or  injuiy  to  the  arms,  clothing,  instruments, 
equipments,  accoutrements,  or  necessaries  of 
any  officer  or  marine,  occasioned  by  his  wilful 
or  negligent  misconduct : 
Any  expense  necessarily  incurred  by  his  drunken- 
ness or  other  misconduct : 
Provided  always,  that,  except  in  the  case  of  the 
loss,  disposal  of,  or  destruction  of,  or  damage  or 
ii^ury  to  arms,  dothing,  instruments,  equipments, 
accoutrements,  or  necessaries,  in  which  case  the 
court  may  by  its  sentence  direct  that  the  said 
stoppages  shall  continue  till  the  cost  of  replacing 
or  repaying  the  same  be  made  good,  the  amount 
of  any  loss,  disposal,  destruction,    damage   or 
ii\jury,  or  expense,  shall  be  ascertain^  by  evidence, 
and  ihe  offender  shall  be  placed  under  stoppages 
for  such  an  amount  only  as  shall  be  proved  to  the 
satis&ction  of  the  court:   Provided  also,  that 
when  an  offender  is  put  under  stoppages  for 
making  away  with  or  pawning  any  medal  or 
decoration,  the  amount  shall  be  credited  to  the 
public,  but  the  medal  or  decoration  in  question 
shall  not  be  replaced,  except  under  special  circum- 


stances, to  be  determined  by  the  Lord  Hiffh 
Admiral  or  the  Ccnnmissioners  for  executing  we 
office  of  Lord  High  Admiral  aforesaid :  Prcmded 
also,  that  so  much  only  of  the  pay  oi  the  marine 
may  be  stopped  and  api^ied  as  shall,  after  satis- 
faring  the  cnarges  for  messing  and  washin^y  leave 
him  a  residue  at  the  least  of  one  penny  a  (uqr- 

35.  Whenever  any  marine  shall  have  been  con- 
victed of  desertion  or  of  any  such  disgnoeful 
conduct  as  is  herein-before  desvibed,  uid  tiie 
court  in  respect  of  such  disgraoeM  oonduct  diall 
have  made  the  forfeiture  of  all  claim  to  penaon 
on  discharge  a  part  of  the  sentence  paned  on 
such  marine,  such  court  may  further  sentence 
him  to  be  discharged  with  ignominy  from  Her 
Mfgesty's  service:  Provided  always,  where  an 
award  of  any  of  the  forfeitures  herein-before 
mentioned,  or  of  deprivation  of  pay,  or  oi  stoppages 
of  pay,  shall  have  been  added  to  a  sentence  of 
transportation  or  penal  servitude,  it  ^lall  be  Uwfal 
for  the  Lord  High  Admiral  or  the  Comnuasioners 
for  executing  the  office  of  Lord  High  Admiral, 
or,  if  in  the.  East  Indies,  for  the  officer  command- 
ing in  chief  Her  Miyesty's  land  forces  in  India, 
in  the  event  of  the  sentence  of  transportatimi  or 
penal  servitude  being  commuted  to  imprisonment, 
to  order  such  award  of  forfeiture,  deprivation  of 
pay,  or  stoppages  of  par  to  be  enforced,  mitigated, 
or  remitted  as  may  be  deemed  expedient. 

^36.  A  general  or  district  or  garrison  court- 
martial  may  sentence  any  marine  to  iminisonment, 
with  or  without  hard  labour,  and  may  also  direct 
that  such  offender  shall  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  sudi 
imprisonment,  in  no  ease  exceeding  fourteen  days 
at  a  time,  nor  eighty-four  days  in  any  one  year, 
with  intervals  between  the  periods  of  sohtary  con- 
finement of  not  less  duration  than  such  poiods; 
and  when  the  imprisonment  awarded  shaU  exceed 
three  months,  the  court-martiid  shall  imperatirdy 
order  that  the  solitary  confinement  shall  not 
exceed  seven  days  in  any  one  month  of  the  wfade 
imprisonment  awarded,  with  intervals  between 
the  pneriods  of  solitary  confinement  of  not  teis 
duration  than  such  periods. 

37.  Any  divisional  or  detachment  oourt-martisl 
may  sentence  any  marine  to  imprisonment,  with 
or  without  hard  labour,  for  any  period  not  exceed- 
ing forty-two  days,  and  may  also  direct  tiiat  sudi 
marine  be  kept  in  solitary  confinement  f<ff  any 
portion  or  portions  of  such  imprisonment,  not 
exceeding  fourteen  days  at  a  time,  with  intervals 
between  them  of  not  less  duration  tiian  sooh 
periods  of  solitary  confinement :  Provided  always* 
that  when  any  court-martial,  whethor  general 
garrison,  or  district,  or  divisional  or  detacoment, 
shall  direct  that  the  imprisonment  i^aUbesolitaiy 
confinement  only,  or  when  any  sentence  of  oor* 
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ponl  punishment  shall  have  been  oommuted  to 
imprisonment  only,  Uie  period  of  such  solitary 
confinement  shall  in  no   case  exceed  fourteen 

dsjs. 

38,  Whenever  sentence  shall  be  passed  by  a 
court-martial  on  an  offSender  already  under  sen- 
tence, eitiier  of  imprisonment  or  of  penal  servitude, 
the  oourt  may  award  sentence  of  imprisonment  or 
penal  servitude  for  the  offence  for  which  he  is 
under  trial  to  commence  at  the  expiration  oi  the 
imprisonment  or  penal  servitude  to  which  he  shall 
have  been  so  previously  sentenced,  although  the 
aggregate  of  ihe  terms  of  imprisonment  or  penal 
servitude  respectively  may  exceed  the  term  for 
which  either  of  those  punishments  could  be 
otherwise  awarded. 

Whenever  Her  Majesty,  the  Lords  Conmiis- 
sioners  of  the  Admiralty,  or  any  general  or  other 
officer  authorised  to  confirm  the  sentences  of 
courts-martial  shall  commute  a  sentence  of  penal 
servitude  or  corporal  punishment  to  imprisonment, 
and  the  offender  whose  sentence  shall  be  so  com- 
muted shall  at  the  time  of  such  commutation  be 
under  sentence  of  imprisonment  or  penal  servitude, 
it  shall  be  lawful  to  direct  that  such  commuted 
sentence  of  imprisonment  shall  conmience  at  the 
expiration  of  the  imprisonment  or  penal  servitude 
to  which  such  prisoner  shall  have  been  so  pre- 
viously sentenced,  although  the  aggregate  of  the 
tenn  of  imprisonment  or  penal  servitude  respec- 
tivdy  ma^  exceed  the  term  for  which  either  of 
those  punishments  could  be  otherwise  awarded. 

39,  Save  as  herein  specially  provided,  every  term 
of  penal  servitude  or  imprisonment  under  the 
sentence  of  a  court-martial,  whether  original  or 
revised,  shall  be  reckoned  as  commencing  on  the 
day  on  which  the  original  sentence  and  proceedings 
shall  be  signed  by  the  president ;  and  the  place  of 
imprisonment  under  the  sentences  of  courts^nartial 
shall  be  appointed  by  l^e  court  or  the  Lord  Hiffh 
Admiral,  or  the  Conunissioners  for  executing  the 
office  of  Lord  Hi^h  Admiral,  or  the  commanding 
officer  of  the  division  to  which  the  offSender  belongs 
or  is  attached,  or  the  officer  commanding  the 
district,  garrison,  island,  or  colony. 

40.  In  the  case  of  a  prisoner  undergoing  im- 
prisonment under  sentence  of  a  court-martial,  or 
as  part  of  commuted  punishment,  in  any  public 
prison  other  than  a  military  prison,  or  in  any 
gaol  or  house  of  correction  or  elsewhere,  in  any 
part  of  the  United  Kingdom,  it  shall  be  lawful 
for  the  said  Lord  High  Admiral,  or  the  Commis- 
sioners for  executing  the  office  of  Lord  Hish 
Admiral,  for  the  time  being,  in  all  cases,  or  n>r 
the  officer  who  confirmed  the  proceedings  of  the 
court,  cft  the  officer  commanding  the  division  or 
the  district  or  garrison  in  which  such  prisoner 
may  be,  to  give,  as  often  as  occasion  may  arise. 


an  ordec  in  writing  directing  that  the  prisoner 
be  discharffed,  or  be  delivered  over  to  military 
custody,  whether  for  the  purpose  of  being  re- 
moved to  some  other  pnson  or  place  in  the 
United  Kingdom,  there  to  undergo  tne  renuiinder 
or  any  part  of  his  sentence,  cft  for  the  purpose  of 
being  brought  before  a  oourt-nuMrtial  either  as  a 
witness  or  for  trial;  and  in  the  case  of  a  prisoner 
undergoing  imimsonment  under  the  sentenced 
a  court^nartial  in  any  public  prison  other  than  a 
militaiy  prison,  or  in  any  gaol  or  house  of  cor- 
rection, in  any  part  of  Her  Mi^jesty's  dominions 
other  than  the  United  Kingd<nn,  it  shall  be  law- 
ful for  the  said  Lord  High  Admiral  or  the  said 
Commissioners,  or  for  the  officer  commanding 
the  Royal  Marines  there  serving,  in  the  case  of 
any  such  prisoner,  to  give  as  often  as  occasion 
may  arise  an  order  in  writing  directing  that  the 
imsoner  be  discharged,  or  he  deJiveied  over  to 
militanr  or  other  custody,  whether  for  the  pur- 
pose of  being  removed  to  some  other  prison  or 
place  in  any  part  of  Her  Majesty's  dominions, 
there  to  undergo  the  remainder  or  any  part  of 
his  sentence,  or  for  the  purpose  of  being  brought 
before  a  court-martial  either  as  a  witness  or  for 
trial ;  and  in  the  case  of  any  prisoner  who  shall 
be  removed  by  any  such  order  from  any  such 
prison,  gaol,  or  house  of  oorrection,  either  within 
the  United  Kingdom  or  elsewhere,  to  some  otiier 
prison  or  place,  either  in  the  United  Khig- 
dom  or  elsewhere,  the  officer  or  authorities  who 
fftkve  such  order  shall  also  give  an  order  in  writing 
directing  the  governor,  provost  marshal,  gaoler, 
or  keeper  of  such  other  prison  or  place  to  receive 
such  prisoner  into  his  custody,  ana  speciiyinff  the 
offence  of  which  such  prisoner  shall  have  oeen 
convicted,  and  the  sentence  of  the  court,  and  the 
period  of  imprisonment  which  he  is  to  undergo, 
and  the  day  and  the  hour  on  which  he  is  to  be 
released;  and  such  governor,  provost  marshal, 
gaoler,  or  keeper  shall  keep  such  offender  in  a 
proper  place  of  confinement,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, according  to  the  sentence  of  the  court,  and 
during  the  time  specified  in  the  said  order,  or 
until  he  be  duly  discharged  or  delivered  over  to 
other  custodv  before  the  expiration  of  that  time 
under  an  order  duly  made  for  that  purpose ;  and 
in  the  case  of  a  prisoner  undergoing  imprison- 
ment under  the  sentence  of  a  court-martial  in 
any  military  prison  in  any  part  of  Her  Mijesty's 
dominions,  the  Secretai^  of  State  for  War,  or  the 
^neral  officer  ccnnmanding  the  district  or  station 
m  which  the  prison  may  be  situated,  shall  have 
the  like  powers  in  regara  to  the  discharge  and 
delivery  over  of  such  prisoners  to  mili1»ry  or 
other  custody  as  may  be  lawfully  exercised  by 
any  of  the  authorities  above  mentioned  in  respect 
of  any  prisoners  undergoing  confinement  as  afore- 
said m  any  public  pnson  other  than  a  nulitary 
prison,  or  m  any  gaol  or  house  of  correction  in 
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any  part  of  Her  Majesty's  dominions;  and  such 
prisoner  in  any  of  the  cases  herein-before  men- 
tioned shall  accordingly,  on  the  production  of 
any  such  order  as  is  herein-before  mentioned,  be 
discharged  or  delivered  over,  as  the  case  mav  be  : 
Provided  always,  that  the  tune  during  which  any 
prisoner  under  sentence  of  imprisonment  by  a 
court-martial  shall  be  detained  in  such  military 
or  other  custody  under  sUch  order  as  aforesaid 
shall  be  reckoned  as  imprisonment  under  the 
sentence,  for  whatever  purpose  such  detention 
shall  take  place,  and  such  prisoner  may  during 
such  time,  either  when  on  board  ship  or  other- 
wise, be  subjected  to  such  restraint  as  is  necessary 
for  his  detention  and  removal. 

41.  Every  governor,  provost  marshal,  gaoler, 
or  keeper  of  any  pubhc  prison,  or  of  any  gaol  or 
house  of  correction,  in  any  part  of  Her  Majesty's 
dominions,  shall  receive  mto  his  custody  any 
military  offender  under  sentence  of  imprisonment 
by  a  general  or  other  court-martial,  upon  delivery 
to  him  of  an  order  in  writing  in  that  behalf  from 
the  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral, 
or  from  the  officer  commanding  the  division  or 
detachment  to  which  the  offender  belongs  or  did 
last  belong  or  is  attached,  which  order  shall 
specify  the  period  of  imprisonment  or  remainder 
of  imprisonment  which  the  offender  is  to  undergo, 
and  the  day  and  hour  of  the  day  on  which  he 
is  to  be  released  or  be  otherwise  disposed  of; 
and  such  governor,  provost  marshal,  gaoler,  or 
keeper  shall  keep  sucn  offender  in  a  proper  place 
of  confinement,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  according 
to  the  sentence  of  the  court,  and  during  the  time 
specified  in  the  said  order,  or  until  he  be  dis- 
charged or  delivered  over  to  other  custodv  before 
the  expiration  of  that  time,  under  an  oraer  duly 
made  for  that  purpose;  and  whenever  marines 
are  called  out  in  aid  of  the  civil  power,  or  are  sta- 
tioned in  billets,  or  are  on  the  line  of  march,  every 
governor,  provost  marshal,  gaoler,  or  keeper  of 
any  public  prison,  gaol,  house  of  correction,  lock-up 
house,  or  other  place  of  confinement  shall  re- 
ceive into  his  custody  any  marine  for  a  period 
not  exceeding  seven  dajs,  upon  delivery  to  him 
of  an  order  in  writing  m  that  behalf  nom  the 
officer  commanding  such  marine;  and  any 
governor,  provost  marshal,  gaoler,  or  keeper 
of  any  public  prison,  gaol,  house  of  correction^ 
lock-up  house,  or  other  place  of  confinement  who 
shall  refuse  to  receive  and  to  confine,  or  to  dis- 
charge or  deliver  over,  any  marine  offender  in 
the  manner  herein  prescribed,  shall  forfeit  for 
every  such  offence  the  sum  of  one  hundred 
pounds. 

42.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 


place  of  confinement  in  any  part  of  Her  Majes^s 
dominions  shall  diet  and  supply  every  marine 
imprisoned  therein  under  the  sentence  or  a  court- 
martial  or  as  a  deserter  with  fuel  and  other  neces- 
saries according  to  the  regulations  of  such  place 
of  confinement,  and  shall  receive'  on  account  of 
every  marine  during  the  period  of  his  imprison- 
ment one  shilling  per  diem,  or  such  other  sum 
as  the  said  Lord  High  Admiral  or  the  said  Com- 
missioners may  at  any  time  or  times  direct,  which 
the  Secretary  of  the  Admiralty  shall  cause  to  be 
issued  out  of  the  subsistence  of  such  marine, 
upon  application  in  writing  signed  by  any  justice 
within  whose  jurisdiction  such  place  of  confine* 
ment  shall  be  locally  situated,  together  with  a 
copy  of  the  order  of  commitment,  and  which  sum 
of  one  shilling  per  diem,  or  such  other  sum  as 
aforesaid,  shall  be  carried  to  the  credit  of  the 
fund  from  which  the  expense  of  such  place  of 
confinement  is  defrayed.  A  sentence  of  imprison- 
ment or  of  penal  servitude  passed  either  by  a 
court-martial  or  by  any  court  of  criminal  juris- 
diction upon  any  person  subject  to  this  Act  shall 
be  in  no  respect  i^ected  by  such  person  ceasing 
to  be  subject  to  this  Act  by  discharge  or  other- 
wise at  any  time  after  the  passing  of  sudi 
sentence ;  but  the  discharge  of  such  person  shall 
not  be  deemed  in  any  manner  to  affect  the  pro- 
visions for  the  cost  of  his  maintenance  while 
undergoing  a  sentence  of  imprisonment  or  penal 
servitude,  as  otherwise  enacted. 

43.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  or  other  place  of  con- 
finement, to  whom  any  notice  shidl  have  been 
given,  or  who  shall  have  reason  to  know  or  be- 
lieve, that  any  person  in  his  custody  for  any 
debt  or  contempt,  or  upon  any  charge  or  for  any 
offence,  civil,  criminal,  or  military,  is  a  marine, 
shall  on  receiving  him  into  custodv  give  notice 
thereof  to  the  Secretary  of  the  Aaimralty,  and 
also,  previous  to  the  expiration  of  the  period  of 
the  confinement  or  imprisonment  of  such  marine, 
give  to  the  Secretary  of  the  Admiraltf  one 
month's  notice  of  the  period  of  such  expiration 
of  confinement  or  imprisonment,  or  if  there  shall 
not  be  sufficient  time  for  a  month's  notice,  then 
the  longest  practicable  notice  thereof,  specifying 
the  day  and  hour  of  the  day  on  and  at  whien  he 
is  to  be  released ;  and  for  every  default  of  giving 
either  or  any  of  such  notices  such  gaoler  or 
person  shall  forfeit  the  sum  of  twenty  pounds ; 
and  moreover  every  gaoler  or  other  person  hanng 
such  immediate  inspection  as  aforesaid  shall,  as 
soon  as  any  such  marine  shall  be  entitled  to  be 
discharged  out  of  custody,  with  all  convenient 
speed,  safely  and  securely  conduct  and  convev 
and  safely  and  securely  deliver  everv  such 
marine  either  unto  the  officer  commanding  at 
the  nearest  head  quarters  of  the  Royal  Marines 
or  to  the  officer  commanding  Her  Majesty's  ship 
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to  which  any  such  marine  may  happen  to  belong, 

unleaa  the  said  Commissioners  shall,  by  writing 

Bnder  the  hand  oi  the  Secretaiy  of  the  Admiralty, 

or  the  officer  commanding  at  the  nearest  head 

quarters  of  the  Royal  Marines,  or  the  officer 

commixing  Her  Majesty's  ship  to  which  any 

such  marine  may  belong,  shall,  by  writing  under 

his  hand,  direct  that  such  marine  be  delivered  to 

some  other  officer  or  person,  in  which  case  he 

shall  be  delirered  to  such  other  officer  or  person 

locordin^ly,  and  the  officer  or  person  to  whom 

such  marine  shall  be  so  delivered  in  accordance 

with  this  Act  shall  thereupon  give  to  such  gaoler 

or  person  delivering  up  such  marine  a  certHcate, 

wcted  to  the  Secretaiy  of  the  Admiralty,  speci- 

fjmg  ihe  receipt  of  such  nuurine,  and,  if  such 

i^kr  or  other  person  as  aforesaid  has  conducted 

or  convered  any  such  marine,  specifying  the  place 

from  Mia  to  which  he  shall  have  been  conducted 

and  conveyed  as  aforesaid;  and  such  gaoler  or 

poson  who  shall  have  so  conducted,  conveyed, 

and  delivered  any  such  marine  shall,  upon  the 

production  of    such  certificate,  be  entitled    to 

receive  of  and  from  the  Accountant  General  of  ^ 

Her  Majesty's  Navy  the  simi  of  one  shilling  per  " 

mile,  and  no  more,  for  conducting,  conveyinff, 

aud  delivering  any  such  marine  as  aforesaicf ; 

and  every  such  gaoler  or  other  person  having 

such  immediate  inspection  as  aforesaid  who  shall 

not  safely  and    securely   conduct,   convey,    or 

deliver  any  such  marine  as  aforesaid  shall  for 

every  such  misconduct  or  offence  forfeit  and  pay 

the  sum  of  one  hundred  pounds.    In  all  cases 

where  the  marine  in  custody  is  under  sentence  to 

be  discharged  from  the  service  on  the  completion 

of  his  term  of  imprisonment,  and  the  discharge 

document  is  in  tne  hands  of  the  gaoler,  such 

noler  shall  not  be  required  to  make  any  report 

mnoi  to  the  Secretaiy  of  the  Admiralty  or  to 

^  Deputy  Adjutant  General  of  Marines, 

44.  Evenr  military  prison  which  shall  be  esta* 
hlished  under  or  by  virtue  of  any  Act  for  punish- 
ing mutiny  and  desertion,  and  for  the  better 
payment  of  the  army  and  their  quarters,  shall  be 
oeemed  to  be  public  prisons  within  the  meaning 
of  any  Act  now  in  force  or  hereafter  to  be  in 
force  for  the  regulation  of  Her  Majesty's  Royal 
Mtttne^  forces ;  and  any  officer  or  marine  con- 
victed by  a  court-martial  may  be  sent,  by  order 
of  the  Commissioners  for  executing  the  office  of 
Lofd  High  Adnural,  to  any  such  mihtary  prison, 
there  to  undergo  such  punishment  as  may  be 
awarded  by  tbe  sentence  passed  upon  him,  or 
until  he  be  discharged  pr  delivered  up  by  an 
order,  as  in  the  case  of  a  discharge  or  removal 
ham  any  other  prison  under  this  A^t. 

45.  Musters,  as  have  been  customary,  shall  be 
taken  of  every  division  or  company  of  Royal 
Marines  once  in  every  calendar  month,  as  shall 
Vol..  LI.— Law  Jour.  Stat. 


be  appointed ;  and  no  officer  or  marine  shall  be 
absent  from  anv  such  muster,  unless  duly  cer- 
tified to  be  employed  on  some  other  duty  of  the 
corps,  or  sick,  or  in  prison,  or  on  furlough ;  and 
every  person  belonging  to  Her  Majesty's  service 
who  shall  give  or  procure  to  be  given  any  untrue 
certificate  thereby  to  excuse  anv  person  n*om  any 
muster  or  other  service  which  ne  ought  to  attend 
or  perform,  or  shall  make  anv  false  or  untrue 
muster  of  man  or  horse,  or  who  shall  wiUingly 
allow  or  sign  any  false  muster  or  dupU<»te 
thereof,  or  shiall  directly  or  indirectly  take  or  re- 
ceive any  money  or  gratuity  for  mustering  any 
person,  or  for  signing  any  muster  roll  or  dupU- 
cate,  or  shall  knowingly  muster  any  person  by  a 
wrong  name,  shall,  upon  proof  by  two  witnesses 
before  a  general  court-martial,  for  any  such 
offence  be  sentenced  to  be  cashiered:  Provided 
that  it  shall  be  lawful  for  Her  Majesty,  in  all 
cases  whatsoever,  instead  of  causing  a  sentence 
of  cashiering  to  be  put  in  execution,  to  order 
the  offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  sucn  loss  of  rank  as  may  be 
deemed  expedient;  and  any  person  who  shall 
fraudulently  offer  or  procure  himself  to  be  falsely 
mustered,  or  lend  or  furnish  any  horse  to  oq 
falsely  mustered,  shall,  upon  proof  thereof  by 
the  oaths  of  two  witnesses  before  some  justice  of 
the  peace  residing  near  to  the  place  where  such 
muster  shall  be  made,  forfeit  the  sum  of  twenty 
pounds,  and  the  informer,  if  he  belongs  to  Her 
Mfuesty's  service,  shall,  if  he  demand  it,  be  forth- 
with discharged ;  and  if  any  person  not  belong- 
ing to  Her  Migesty's  service  shall  give  or  si^pi 
any  untrue  certificate  of  illness  or  otherwise  m 
order  to  excuse  any  officer  or  marine  from  ap- 
pearance at  any  muster,  or  whereby  Her  Mi^ty^s 
service  may  be  defrauded,  every  person  so  offend- 
ing shall  for  every  such  offence  forfeit  the  sum  of 
fi^  pounds. 

46.  All  muster  rolls  and  pay  lists  of  Royal 
Marines  required  to  be  verified  upon  oath  shall 
be  sworn  before  and  attested  by  anv  justice  of  the 
peace,  without  fee  or  reward  to  himself  or  his 
clerk. 

47.  Every  marine  shall  be  liable  to  be  tried 
and  punished  for  desertion  from  any  corps  into 
which  he  may  have  unlawfully  enlisted,  although 
he  may  of  right  belong  to  another  corps,  and  be 
a  deserter  therefrom ;  and  whether  such  marine 
shall  be  tried  for  deserting  from  the  corps  to 
which  he  may  of  right  belonff,  or  from  the  corps 
into  which  he  may  have  umawfuUjr  enlisted,  or 
for  any  other  desertion,  every  desertion  previous 
or  subsequent  to  that  for  which  he  may  at  the 
time  be  taking  his  trial  may,  if  duly  stated  in 
the  charges,  be  given  in  evidence  against  Jiim  on 
suchtri^ 
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48.  Upon  reasonable  suspicion  that  a  person  is 
a  deserter  it  shall  be  lawfiu  for  any  constable,  or 
if  no  constable  can  be  immediately  met  with,  then 
for  any  officer  or  marine  or  solaier  in  Her  Ma- 
jesty's service,  or  other  person,  to  apprehend  or 
cause  to  be  apprehended  such  suspected  person, 
and  forthwith  to  bring  him  or  cause  him  to  be 
brought  before  any  justice  living  in  or  near  the 
place  where  he  was  so  apprehended,  and  acting 
for  the  county,  city,  district,  place,  or  borough 
wherein  such  place  is  situate,  or  for  the  countv 
adjoining  such  first-mentioned  county  or  such 
borough ;  and  such  justice  is  hereby  authorised 
and  required  to  inquire  whether  such  suspected 
person  is  a  deserter,  and  fh)m  time  to  time  to 
defer  the  said  inquiry,  and  to  remand  the  said 
suspected  pmon,  in  the  manner  prescribed  by  an 
Act  passed  in  the  eleventh  and  twelfth  years  of 
the  reign  of  Her  present  Migesty,  chapter  forty- 
two,  section  twenty-one,  and  subject  to  eveiy  pro- 
vision therein  contained ;  and  if  it  shall  api>ear  to 
the  satisfaction  of  such  justice^  by  the  testimony 
of  one  or  more  ^ntnesses  taken  upon  oath,  or  by 
the  confession  of  such  suspected  person,  confirmed 
by  some  corroborative  evidence  upon  oath,  or  by 
the  knowledge  of  such  justice,  that  such  suspected 
person  is  a  deserter,  such  justice  shall  forthwith 
cause  him  to  be  conveyed  in  civil  custody  to  the 
head  quarters  or  depdt  of  the  division  to  which 
he  belongs,  if  stationed  within  a  convenient  and 
easily  accessible  distance  fh)m  the  place  of  com- 
mitment, or  if  not  so  stationed  then  to  the  nearest 
or  most  convenient  public  prison  (other  than  a 
military  prison)  or  police  station  legally  provided 
as  the  lock-up  house  for  temporary  confinement 
of  persons  taken  into  custody,  whether  such 
prison  or  police  station  be  in  the  county  or 
Dorough  in  whidi  such  suspected  person  was  ap- 
prehended or  in  which  he  was  committed,  or  not ; 
or  if  the  deserter  has  been  i^prehended  by  a  pftrty 
of  marines  in  charge  of  a  commissioned  officer, 
such  justice  may  deliver  him  up  to  such  party, 
unless  the  officer  shall  deem  it  necessaiy  to  have 
the  deserter  committed  to  prison  for  safe  custody; 
und  such  justice  shall  transmit  an  account  of  the 

Sroceedings,  in  the  form  prescribed  in  the  sche- 
ule  annex^  to  this  Act,  to  the  Secretary  of  the 
Admiralty,  specifying  thereon  whether  such  de- 
serter was  deuvered  to  a  party  of  marines  in  order 
to  his  being  taken  to  the  head  quarters  or  depot 
of  his  division,  or  whether  such  deserter  was  com- 
mitted to  prison,  to  the  end  that  the  person  so 
committed  may  be  removed  by  an  order  from  the 
said  Lord  High  Admiral,  or  the  said  Commis- 
sioners for  executing  the  office  of  Lord  High 
Admiral,  or  Deputy  Adjutant  General  of  RovbI 
Marines,  and  proceeded  against  according  to  law ; 
and  such  justice  shall  also  send  to  the  Secretary 
of  the  Admiralty  a  report  stating  the  names  of 
tiie  persons  by  whom  or  by  or  through  whose 
means  the  dee^ter  was  apprehended  and  secured, 


and  the  Secretary  of  the  Admiralty  shall  transmit 
to  such  justice  an  order  upon  the  prop^  depart- 
ment for  the  payment  m  the  sum  of  twenty 
shillings  as  a  rewurd  to  the  person  so  certified  to 
be  entitled  thereto;  and  for  such  information, 
commitment,  and  report  as  aforesaid,  the  dak  of 
the  said  justice  shall  be  entitled  to  a  fee  of  two 
shillings  and  no  more;  and  every  gaoler  and  otiier 
person  into  whose  custody  any  person  chai^ged 
wit^  desertion  is  committed  shall,  immediately 
upon  the  receipt  of  the  person  so  charged  into 
his  custody,  pay  such  fee  of  two  shillings,  and 
shall  notify  the  f&ct  to  the  Secretary  of  the  Admi- 
ralty, and  transmit  also  to  the  Secretary  oi  the 
Adnuralty  a  copy  of  the  oommitment»  to  the  end 
that  the  Secretary  of  the  AdmiraUr  may  order 
repayment  of  such  fees ;  and  that  when  any  audi 
pcarson  shall  be  apprehended  and  committed  as  a 
deserter  in  any  part  of  Her  Majesty's  fam^ 
dominions,  the  justice  shall  forthwith  cause  hnn 
to  be  conveyed  to  some  public  prison,  if  the 
detachment  to  which  he  is  suspected  to  belong 
shall  not  be  in  such  part,  or  if  the  detachment 
be  in  such  part,  the  justice  may  deliver  him  into 
custody  at  the  nearest  military  post,  although 
the  detachment  to  which  such  person  is  suspected 
to  belong  may  not  be  stationed  at  such  nuHtair 
post,  if  within  reasonable  distance;  and  such 
justice  shall  in  every  case  transmit  to  die  officer 
commanding  a  description  return  in  the  form 
prescribed  in  the  schedule  to  this  Act  annexed, 
to  the  end  that  such  person  may  be  removed  hj 
the  order  of  such  officer,  and  proceeded  against 
according  to  law;  and  such  description  return, 
purporting  to  be  duly  made  and  subscribed  in 
accordance  with  theAst,  shall,  in  the  absence  oi 

Sroof  to  the  contrary,  be  deoned  suffideot  evi-> 
ence  of  the  facts  and  matters  therein  stated: 
Provided  always,  that  any  such  person  so  com* 
mitted  as  a  deserter  in  any  part  of  Her  Miyest^ 
dominions  shall,  subject  to  the  provisions  hereiu- 
after  contained,  be  liable  to  be  transferred,  by 
order  of  the  colonel  commandant  or  other  officer 
commanding,  to  serve  in  any  division,  corps, 
detachment,  or  party  nearest  to  the  place  where 
he  shall  have  been  t4)prehended,  or  to  any  otiber 
division,  corps,  detachment,  or  party  to  whidi 
the  Lord  High  Admiral  or  the  ComnuasionerB  iat 
executing  the  office  of  Lord  Hiffh  Admiral  mav 
deem  it  desirable  that  he  should  be  transfervedu 
and  shall  also  be  liable  after  such  transfer  <^ 
service  to  be  tried  and  punished  as  a  deserter. 

49.  For  and  in  respect  of  any  marine  attempt* 
ing  to  desert  from  any  head  quarters,  the  purty 
or  parties  by  whom  he  shall  be  apprehended  shaU 
be  entitled  to  a  reward  of  ten  shillings,  to  be  paid 
upon  the  delivering  up  of  such  marine,  which 
sum  of  ten  shillings  shall  be  charged  agabist  and 
stopped  and  retained  out  of  the  pay  and  sub* 
sistenoe  of  every  such  marine. 
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50.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  or  correction,  lock-up  house,  or  other 

Slace  of  confinement  in  any  part  of  Her  Majesty's 
ominions  is  hereby  required  to  receive  and  con- 
fine therein  every  aeserter  who  shall  be  delivered 
into  his  custody  by  any  marine  or  other  person 
conveying  such  deserter  imder  lawful  authority, 
on  production  of  the  warrant  of  the  justice  of  the 
peace  on  which  such  deserter  shaU  have  been 
taken,  or  some  order  fro^  the  Admiralty,  which 
order  shall  continue  in  force  until  the  deserter 
ihall  have  arrived  at  his  destination;  and  such 

rler  or  keeper  shall  be  entitled  to  one  shilling 
the  safd  custody  of  the  said  deserter  while 
halted  on  the  march,  and  to  such  subsistence  for 
hh  maintenanoe  as  shall  be  directed  by  the  said 
Lord  High  Admiral  or  the  said  Commissioners. 

51.  Any  person  who,  while  serving  in  Her 
Majesty's  "Nav^  or  in  any  of  Her  M^jes^'s  forces, 
or  the  embodied  militia,  shall  to  any  officer,  or 
lubordinate,  wuirant,  petty,  or  non-conunissioned 
officer,  framlulently  confess  himself  to  be  a  de- 
lerter  from  Her  Mijesty^s  Royal  Marine  forces, 
Bhall  be  liable  to  be  tned  by  any  court-martial 
under  this  Act,  and  punished  aocordinff  to  the 
lentenoe   thereof;    and   any  person  wno  shall 
voluntarily  deliver  himself  up  as  and  confess 
himself  to  be  a  deserter  from  Her  Miyesty's 
Royid  Marine  forces,  or  who,  upon  being  appre* 
hondAi  for  any  dSfence,  shall  in  the  presence  of 
the  justice  confess  himself  to  be  a  deserter  as 
aforesaid,  shall  be  deemed  to  have  been  duly 
enlisted  and  to  be  a  marine,  and  shall  be  liable 
to  serve  in  Her  Majesty's  Royal  Marine  forces, 
whether  such  person  shiJl  have  been  ever  actually 
enlisted  as  a  marine  or  not;  or  in  case  such  per- 
Km  shall  not  be  a  deserter  fW>m  the  Royal  Marine 
foices,  or  shall  have  been  discharged  therefrom 
or  from  any  other  corps  for  any  cause  whatever, 
or  shaU  be  incapable  of  service,  he  shall,  on  con- 
viction thereof  before  two  justices  of  the  peace  at 
or  near  the  place  where  he  shall  deliver  himself 
up  or  confess,  or  where  he  may  at  any  time 
^>pen  to  be,  be  adjudged  to  be  punished,  if  in 
Ei^knd,  as  a  rogue  and  vagabond,  and  if  else- 
where by  commitment  to  some  prison  or  house 
of  oorrection,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  three  months,  or  shall  be 
deemed  guilty  of  obtaining  money  under  false 
pretences  within  the  true  intent  and  meaning,  if 
m  England  or  Ireland,  of  an  Act  passed  in  the 
session  holden  in  the  twenty-fourth  and  twenty- 
fifth  years  of  Queen  ^ctoria,  intituled  "An  A]ct 
*'  to  consolidate  and  amend  the  Statute  Law  of 
"  Bsgland  and  Ireland  relating  to  Larceny  and 
"  other  similar  offences,"  or,  if  m  Scoth^nd,  shall 
be  deemed  guilty  of  falsehood,  fhtud,  and  wilful 

Sosition ;  and  every  person  so  deemed  to  be 
ty  of  obtaining  money  under  fSslse  pretences, 
or  of  frdsehood,  fraud,  and  wilfril  imposition,  (as 


the  case  may  be,)  shall  be  liable  to  be  proceeded 
against  and  punished  accordingly;  and  the  con- 
fession and  receiving  subsistence  as  a  marine  by 
such  person  shall  l^  evidence  of  the  false  pre- 
tence, or  of  the  falsehood,  fraud,  and  imposition, 
(as  the  case  may  be,)  and  of  the  obtaining  money 
to  the  amount  of  the  value  of  such  subsistence, 
and  the  value  of  such  subsistence  so  obtained 
may  be  charged  in  the  indictment  as  so  much 
money  received  by  such  person;  and  in  case 
such  person  shall  have  been  previously  convicted 
of  the  like  ofPence,  or  shall  have  been  sanmiarily 
convicted  and  punished  in  England  as  a  rogue 
and  vagabond,  or  in  Scotland  or  Ireland  by  com- 
mitment, for  making  a  fraudulent  confession  of 
desertion,  such  former  conviction  may  be  alleged 
in  the  indictment,  and  may  be  proved  upon  the 
trial  of  such  person ;  and  in  such  indictment  for 
a  second  o£Qpnce  it  shall  be  sufficient  to  state  that 
the  offender  was  at  a  certain  time  and  place  con- 
victed of  obtaining  money  under  false  pretences 
as  a  deserter,  for  making  a  fraudulent  confession 
of  desertion,  without  otherwise  describing  the 
said  <^ence;  and  a  certificate  containing  the 
substance  and  effect  only  (omitting  the  forauil 
part)  of  the  indictment  and  conviction  of  the 
former  offence,  purporting  to  be  signed  by  the 
clerk  of  the  court  or  oUier  officer  having  the 
custody  of  the  record  of  the  court  where  the 
offender  was  first  convicted,  or  by  the  deputy  of 
such  clerk,  or  by  the  clerk  of  the  convicting 
magistrates,  shall,  upon  proof  of  the  identity  of 
the  person  of  the  offender,  be  sufficient  evidence 
of  the  first  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  ap- 
pearing to  have  signed  such  certificate;  and  if 
the  person  so  confessing  himself  to  be  a  deserter 
shall  be  serving  at  the  time  in  H«r  Miyesty's 
Roval  Marine  forces  he  shall  be  deemed  to  be 
and  shall  be  dealt  with  by  all  justices  and  gaolers 
as  a  deserter. 

52.  Any  person  who  shall,  in  any  part  of  Her 
Migesty's  dominions,  by  any  means  whatsoever, 
directly  or  indirectly  procure  any  marine  to  desert  . 
or  absent  himself  from  his  duty  without  leave 
from  his  oonunanding  officer,  or  attempt  to  pro- 
cure or  persuade  anv  nuurine  to  desert  or  absent 
himself  from  his  duty,  and  any  person  who, 
knowing  that  any  marine  is  absent  from  his  duW 
without  leave  from  his  oommanding  officer,  shall 
harbour  or  conceal  such  marine,  or  aid  or  assist 
such  marine  in  concealing  himself,  oar  aid  and 
assist  in  his  rescue,  or  aid  or  assist  him  to  desert, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction  thereof  before  any  two  jus- 
tices acting  for  the  county,  district,  city,  burji^h, 
or  place  where  any  such  offender  shall  at  any  tune 
happen  to  be,  be  liable  to  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned,  wi^  or  without  hard  labour,  for  such 

K  2 


Digitized  by 


Google 


68 


STATUTES  OF  THE  REALM. 


[chap.  11. 


term  not  exceeding  six  calendar  months  as  the 
convicting  justices  shall  think  fit. 

53.  When  there  shall  not  be  any  officer  of  Her 
Migesty's  land  or  marine  forces  of  the  rank  of 
captain  or  of  a  superior  rank,  or  any  adjutant  of 
militia,  within  convenient  distance  of  the  place 
where  any  non-commissioned  officer  or  marine, 
not  borne  on  the  books  of  any  of  Her  Mwesty's 
ships  or  vessels  in  commission  as  aforesaid,  and 
who  shall  be  on  furlough,  shall  be  detained  by 
sickness  or  other  casualty  rendering  necessary  an 
extension  of  such  furlough,  it  shall  be  lawful  for 
any  justice  who  shall  be  satisfied  of  such  neces- 
sity to  grant  an  extension  of  fiirloiigh  for  a  period 
not  exceeding  one  month ;  and  the  said  justice 
shall  immediately  certify  such  extension,  and  the 
cause  thereof,  to  the  commanding  officer  of  the 
division  or  detachment  to  which  the  man  belongs, 
if  known,  and  if  not,  then  to  the  Secretary  of  the 
Admiralty,  in  order  that  the  necessary  allowance 
of  pay  and  subsistence  may  be  remitted  to  the 
marine,  who  shall  not  during  the  period  of  such 
extension  of  furlough  be  liable  to  be  treated  as  a 
deserter:  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  exempt  any  marine 
from  trial  and  punishment  according  to  the  pro- 
visions of  this  Act  for  any  fidse  representation 
-made  by  him  in  that  behalf  to  the  said  officer  or 
justice  so  extending  the  furlough,  or  for  any 
breach  of  discipline  conmiitted  by  him  in  applying 
for  and  obtaimng  the  said  extension  of  furlough. 

54.  Any  person  enlisted  into  Her  Majesty's 
Royal  Marine  forces  as  a  marine,  or  who  has  re- 
ceived marine  enlistment  money,  shall  be  liable 
to  be  taken  out  of  Her  Majesty's  service  only  by 
process  or  execution  on  account  of  any  charge  of 
felony,  or  on  account  of  misdemeanor,  or  of  any 
-crime  or  o£Pence  other  than  the  misdemeanor  of 
refusing  to  comply  with  an  order  of  justices  for 
the  pavment  of  money,  or  on  account  of  an 
^original  debt  proved  by  affidavit  of  the  plaintiff 
-or  of  some  one  on  his  behalf  to  amount  to  the 
value  of  thirty  pounds  at  the  least  over  and  above 
all  costs  of  suit,  such  affidavit  to  be  sworn,  with- 
out payment  of  any  fee,  before  some  jud^e  of  the 
court  out  of  which  process  or  execution  shall 
issue,  or  before  some  person  authorised  to  take 
affidavits  in  such  court,  of  which  affidavit,  when 
duly  filed  in  such  court,  a  memorandum  shall, 
without  fee,  be  endorsed  upon  the  back  of  such 

Srocess,  stating  the  fact  sworn  to,  and  the  day  of 
ling  such  affidavit;  but  no  marine  or  ouier 
person  as  aforesaid  shall  be  liable  by  any  process 
whatever  to  appour  before  any  justice  of  the  peace 
or  other  autnority  whatsoever,  or  to  be  tidLcn 
out  of  Her  Miyesty's.  service  by  any  writ,  sum- 
mons, order,  warrant,  judgment,  execution,  or 
any  process  whatever  issued  by  or  by  the  autho- 
rity of  any  court  of  law,  or   any  magistrate. 


justice  or  justices  of  the  peace,  or  any  other 
authority  whatsoe\'er,  for  liny  original  debt  not 
amounting  to  thirty  pounds,  or  for  the  breach 
of  any  contract,  covenant,  agreement,  or  oUier 
engagement  whatever,  by  parol  or  in  writing,  or 
for  having  left  or  destfted  his  emplofer  or  master, 
or  his  contract,  work,  or  labour ;  and  all  sum- 
monses, warrants,  commitments,  indictments, 
convictions,  judgments,  and  sentences,  on  account 
of  any  of  the  matters  for  which  it  is  herein  de- 
clared that  a  marine  is  not  liable  to  be  taken  out 
of  Her  Majesty's  service,  shall  be  utterly  illegal, 
and  null  and  void  to  all  intents  and  purposes  ; 
and  any  judge  of  any  such  court  may  examine 
into  any  complaint  niade  by  a  marine  or  by  his 
superior  officer,  and  by  warrant  under  his  hand 
discharge  such  marine,  without  fee,  he  being 
shown  to  have  been  arrested  contrary  to  the  in- 
tent of  this  Act,  and  shall  award  reasonable  costs 
to  such  complainant,  who  shall  ha\^  for  the  re- 
covery thereof  the  like  remedy  as  would  have 
been  applicable  to  the  recovery  of  any  costs  which 
might  nave  been  awarded  against  the  complainant, 
in  any  judgment  or  execution  as  aforesaid,  or  a 
writ  of  Habeas  corpus  ad  subjiciendum  shall  be 
awarded  or  issued,  and  the  discharge  of  any  such 
marine  out  of  custody  shall  be  ordered  th»«upon ; 
provided  that  any  plaintiff,  upon  notice  of  the 
cause  of  action  first  given  in  writing  to  any  ma- 
rine or  left  at  his  last  quarters,  may  proceed  in 
any  action  or  suit  to  judgment,  and  have  exe- 
cution other  than  against  the  body  or  marine 
necessaries  or  equipments  of  such  marine :  Pro- 
vided also,  that  nothing  herein  contained  relating 
to  the  leaving  or  deserting  a  master  or  employer, 
or  to  the  breach  of  any  contract,  agreement,  or 
engagement,  shall  apply  to  persons  who  shall  be 
reidly  and  bonft  fide  apprentices  duly  bound 
under  the  age  of  twenty-one  years,  as  herein 
prescribed. 

55.  No  person  who  shall  be  commissioned  and 
in  full  pay  as  an  officer  in  the  Royal  Marine 
forces,  or  who  shall  be  employed  in  enlisting  for 
such  forces,  shall  be  capable  of  being  nominated 
or  elected  to  be  sheriff,  and  no  such  officer  and 
no  non-commissioned  officer  of  such  forces  shall 
be  capable  of  being  nominated  or  elected  to  be  a 
constable,  or  overseer,  guurdian  of  any  union, 
or  any  officer  of  a  like  description,  of  any  county, 
hundred,  riding,  city,  borough,  town,  division, 
parish,  or  other  place,  or  to  be  mayor,  portreeve, 
alderman,  or  to  hold  any  office  in  any  municipal 
corporation  in  any  city,  borough,  or  place  in 
Great  Britain  or  Ireland,  or  m  summoned  or 
shall  serve  as  a  grand  or  petit  or  other  juror  or 
upon  any  inquest,  and  any  summons  for  him  to 
attend  to  serve  as  a  grand  or  petit  or  other  juror 
or  upon  an  inquest  snail  be  null  and  void ;  and 
evenr  such  person  is  hereby  exempted  from  at- 
tendance and  service  in  accordance  with  any  such 
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summons  and  from  all  fines,  pains,  and  penalties 
for  or  in  consequence  of  not  attending  or  serving 
as  aforesaid. 

56.  Every  person  authorised  to  enlist  recruits 
for  the  RojbI  Marines  shall  first  ask  the  person 
offering  to  enlist  whether  he  belong  to  anv  and 
what  force  in  Her  Majesty's  service,  ana  also 
inch  other  questions  as  the  said  Lord  High  Ad- 
miral or  the  said  Commissioners  may  direct  to  be 
put  to  such  persons,  and  in  case  of  a  recruit  shall, 
immediately  after  giving  him  enlisting  money, 
serve  him  with  a  notice  in  the  form  set  forth  m 
the  sdiedule  to  this  Act  annexed. 

57.  Every  person  who  shall  receive  enlisting 
money  in  manner  aforesaid  shall  upon  such 
receipt  be  deemed  to  be  enlisted  as  a  marine  in 
Her  Majesty's  service,  and  while  he  shall  remain 
with  the  recruiting  party  shall  be  entitled  to  be 
billeted. 

58.  Every  person  so  enlisted  as  aforesaid  shall, 
within  nineW-six  hours  (any  intervening  Sunday, 
Christmas  Day,  or  Good  Friday  not  mcluded), 
but  not  sooner  than  twenty-four  hours  after  such 
enlistment,  anpear,  together  with  some  person 
employed  in  tne  recruiting  service,  before  a  jus- 
tice of  the  peace,  not  bein^  an  officer  of  the 
marines,  for  the  purpose  of  being  attested  as  a 
marine,  or  of  objcK^ng  to  his  enlistment. 

59.  When  a  recruit,  upon  appearing  before  a 

justice  for  the  purposes  aforesaid,  shall  dissent 

from  or  object  to  his  enlistment,  and  shall  satisfy 

the  justice  that  the  same  was  effected  in  any 

respect  irregularly,  he  shall  forthwith  discharge 

the  recruit  absolutely,  and    shall   report  such 

discharge  to  the  commandant  of  the  division  for 

which  the  marine  shall  have  enlisted ;  but  if  the 

recruit  so  dissenting  shall  not  allege  or  shall  not 

satisfy  the  justice  that  the  enlistment  was  efiPectcd 

inegularly,  nevertheless  upon  repayment  of  the 

enlisting  money  and  of  any  sum  received  by  him 

in  respect  of  pay  or  allowances,  and  of  a  further 

sum  of  twenty  shilHngs  as  smart  money,  he  shidl 

be  entitled  to  be  discharged ;  and  the  sum  paid 

by  such  recruit  upon  his  discharge  shall  be  kept 

by  the  justice,  and,  after  deducting  therefirom 

one  shilling  as  the  fee  for  reporting  tne  payment 

to  the  Secretary  of  the  Admiralty  and  to  the  said 

commandant,  shall  be  paid  over  to  any  person 

belonging  to    the   recruiting   party   who   may 

demand  the  same;    and  the  justice  who  shall 

discharge  any  recruit  shall  in  every  case  give  a 

certificate  thereof,  signed  with  his  hand,  to  the 

recruit,  specifying  the  cause  thereof. 

60.  If  the  recruit  on  appearing  before  a  justice 
shall  not  dissent  from  nis  enlistment,  or  dis- 
senting shall  within  twenty-four  hours   return 


and  state  that  he  is  unable  to  pay  the  sui^s 
mentioned  in  the  last  section,  he  shall  be  attested 
as  follows :  the  justice,  or  some  person  deputed 
by  him,  shall  read  to  the  recruit  the  questions 
set  forth  in  the  form  contained  in  the  schedule 
to  thft  Act  annexed,  cautioning  him  that  if  he 
fraudulently  make  any  fedse  answer  thereto  he 
shall  be  liable  to  be  punished  as  a  rogue  and 
vagabond,  and  the  answers  of  the  recruit  shall 
be  recorded  opposite  to  the  said  questions,  and 
the  justice  shall  require  the  recruit  to  make  and 
sign  the  declaration  in  the  said  form,  and  shall 
then  administer  to  him  the  oath  of  allegiance  in 
the  said  form ;  and  wh^  the  recruit  shall  have 
signed  the  said  declaration  and  taken  the  oath, 
the  justice  shall  attest  the  same  b^  his  signature, 
and  shall  deliver  to  the  recruiting  officer  the 
declaration  so  signed  and  attested,  and  the  fee 
for  such  attestation,  including  the  declaration 
and  oath,  shall  be  one  shilling  and  no  more ;  and 
any  recruit  shall,  if  he  so  wish,  be  furnished  with 
a  certified  copy  of  the  above-mentioned  declara- 
tion by  the  officer  who  finally  approved  of  him 
for  the  service. 

61.  No  recruit,  unless  he  shall  have  been 
attested  or  shall  have  received  pay  other  than 
enlisting  monev,  shall  be  liable  to  be  tried  by 
court-martial;  but  if  any  person,  previou^y  to 
his  being  attested  or  enrolled,  shall  by  means  of 
any  false  answer  obtain  enlistment  or  other 
money,  or  shall  make  any  false  statement  in  his 
declaration,  or  shall  refuse  to  answer  any  question 
duly  authorised  to  be  put  to  him  for  the  purpose 
of  filling  up  such  declaration,  or  shidl  refuse  or 
neglect  to  go  before  a  justice  for  the  purposes 
aforesaid,  or  having  in  the  case  of  a  recruit  dis- 
sented firom  his  enlistment  shall  wilfully  omit  to 
return  and  pay  such  money  as  aforesaid,  in  any 
of  such  cases  it  shall  be  lawful  for  any  two  jus- 
tices within  the  United  Kingdom,  or  for  any  one 
justice  out  of  the  United  Kingdom,  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  person  shall  at  any  time  happen  to  be,  when 
he  shall  be  brought  before  them  or  him,  if  in 
England,  to  adjudge  him  to  be  a  rogue  and 
vagabond,  and  to  sentence  him  to  be  punished 
accordingly,  and  if  in  Scotland  or  Ireland,  or 
elsewhere  in  Her  Majesty's  dominions,  to  be 
imprisoned  with  hard  labour  in  any  prison  or 
house  of  correction  for  any  period  not  exceeding 
three  calendar  months.  And  any  marine  who 
shall  have  given  any  false  answer  at  the  time  of 
or  relative  to  his  becoming  a  marine  shall  foifeit 
all  pay,  wa^es,  and  other  moneys,  be  the  same 
naval,  marine,  or  otherwise,  which  he  might 
otherwise  have  been  entitled  to  for  any  period 
of  service  in  the  Royal  Marines. 

62.  Any  person  who  shall  have  been  attested 
or  enrolled,  and  who  shall  afterwards  be  dis<<> 
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covered  to  have  given  any  wilfully  false  answer 
to  any  question  directed  to  be  put  by  the  proper 
authorities,  or  shall  have  made  any  wilfully  false 
statement  in  the  declaration  herein-before  men- 
tion^, shall  be  lii^le,  at  the  discretion  of  the 
said  Lord  High  Admiral  or  the  said  Commis- 
sioners, to  be  proceeded  against  before  two  jus- 
tices in  the  manner  herein-before  mentioned^  and 
by  them  sentenced  accordingly,  or  to  be  tried  by 
a  district  or  garrison  court-martial  for  the  same, 
and  punished  in  such  manner  as  such  court  shaU 
direct,  and  the  declaration  made  by  such  person 
on  his  attestation  or  enrolment,  purporting  to  be 
made  in  accordance  with*  the  schedule  to  this  Act 
annexed,  or  with  the  regulations  of  the  said  Lord 
High  Admiral  or  the  said  Commissioners,  shall, 
in  the  absence  of  proof  to  the  contrary,  be  deemed 
sufficient  evidence,  whether  before  such  justice  or 
justices,  or  before  any  court-martial,  of  such  per- 
son having  represented  the  several  particulars  as 
stated  in  such  declaration. 

63.  If  any  recruit  shall  abscond  so  that  it  is 
not  possible  immediately  to  apprehend  and  bring 
him  before  a  justice  for  attestation,  the  recruiting 
party  shall  produce  to  the  justice  before  whom 
the  recruit  ought  regularly  to  have  been  brought 
for  that  purpose  a  certificate  of  the  name  and 
place  of  residence  and  description  of  such  recruit 
and  of  his  having  absconded,  and  shall  declare 
the  same  to  be  true,  and  the  justice  to  whom  such 
certificate  shall  be  produced  shall  transmit  a 
duplicate  thereof  to  the  Secretary  of  the  Admiralty 
in  order  that  the  same  may  appear  in  the  **  Police 
Gazette."  For  the  purposes  of  this  section  and 
all  purposes  of  attestation  and  enlistment  a 
justice  of  any  county  or  borough  shall  be  deemed 
to  be  a  justice  of  any  other  county  or  borough. 

64.  If  any  man  while  belonging  to  a  miUtia 
regiment  shall  enlist  in  and  be  attested  for  Her 
Majesty's  Royal  Marines,  he  shall  be  liable  to  be 
tried  before  a  court-martial  on  a  charge  for  de- 
sertion ;  but  it  shall  be  lawful  for  the  Secretary 
of  St^te  for  *War,  on  the  confession  thereof  by 
such  militiaman,  or  on  other  proof  thereof,  to 
order  that  in  lieu  of  his  being  so  tried  he  shall  be  ' 
subjected  to  a  stoppage  of  one  penny  a  day  of  his 
pay  for  eighteen  calendar  months,  and  in  case 
such  mihtiaman  shall  have  belonged  to  the  militia 
reserve  at  the  time  of  his  attesta^on  he  shall  be 
subjected  to  a  further  stoppage  of  one  penny  a 
day  for  two  hundred  and  forty  days,  to  be  applied 
as  the  Secretary  of  State  for  War  shall  direct,  and 
further  to  determine  whether  such  man  shall  be 
returned  to  his  militia  regiment  after  such  sum 
shall  have  been  made  good,  or  shall  be  deemed 
to  be  a  marine  in  the  same  manner  as  he  would 
have  been  if  he  had  not  been  a  militiaman  at  the 
time  of  his  attestation  :  Proidded  also,  that  every 
soldier  who,  while  belonging  to  a  militia  regi- 


ment, enlisted  in  Her  M^jesty'8  Royal  Marines, 
whether  such  enlistment  took  place  before  or 
after  the  passing  of  the  Mutiny  Ac%,  1860,  shall 
reckon  service  towards  the  performance  of  his 
limited  eng^agement  from  the  date  of  his  attesta- 
tion :  Provided  also,  that  any  such  soldier  shaU 
not  reckon  service  for  pension  until  the  dav  on 
which  his  engagement  for  the  militia  would  have 
expired;  but  if  any  sudli  soldier  tAulL,  sub- 
sequently to  his  enliartment,  have  rendered  long, 
faithful,  or  gallant  service,  i^e  Lords  Commis- 
sioners of  the  Admiral^  may,  upon  the  special 
recommendation  of  the  Deputy  Adjutant  General, 
Royal  Marines,  order  that  he  may  reckon  service 
for  pension  horn  the  date  of  his  attestation. 

65,  If  any  non-commissioned  officer  of  the 
volunteer  permanent  stafP  shall  enlist  into  the 
Royal  Marmes,  he  may  be  tried  and  punished  as 
a  deserter,  but  if  he  confesses  his  desertion  the 
Secretary  of  State  for  War,  instead  of  causing 
him  to  be  tried  and  punished  as  a  deserter,  may 
cause  him  to  be  returned  to  his  s^vice  on  the 
volunteer  permanent  staff,  to  be  there  put  under 
stoppages  from  his  pay  until  he  has  repaid  t^e 
amount  of  any  bounty  received  by  him,  and 
the  expenses  attending  his  enlistment,  and  aJso 
the  value  of  any  arms,  &c.  issued  to  him  while 
on  the  volunteer  permanent  staff,  and  not  duly 
delivered  up  by  him,  or  may  cause  him  to  bt 
held  to  his  service  in  the  Roval  Marines  with  a 
direction,  if  it  seems  fit,  that  his  term  of  service 
therein  shall  not  be  reckoned  for  pension  until 
the  time  when  his  engagement  on  the  volunteer 
permanent  staff  would  have  expired,  and  may 
further  cause  him  to  be  put  under  stoppages  m 
one  penny  a  day  of  his  pay  until  he  has  repaid 
the  expense  attending  his  engagement  or  attesta- 
tion on  the  volunteer  permanent  staff,  and  also 
the  value  of  any  arms,  clothing,  or  appointments 
issued  to  him  while  on  the  volunteer  permanent 
staff,  and  not  duly  delivered  up  by  him. 

66,  Every  person  subject  to  this  Act  who  shall 
wilfiilly  act  contrary  to  any  of  its  provisions  in 
any  matter  relating  to  the  enlisting  or  attesting 
of  recruits  for  Her  Migesty's  service  shall  he 
liable  to  be  tried  for  such  offence  by  a  general  or 
other  court-martial,  and  to  be  sentenced  to  such 
punishment,  other  than  death  or  penal  servitude, 
as  such  court  may  award. 

67,  It  shall  be  lawful  for  any  justice  of  the 
peace  or  person  exercising  the  office  of  a  magis- 
trate within  any  of  Her  Majesty's  dominions 
abroad,  or  for  the  officer  commanding  any  shin 
or  vessel  of  Her  Majesty  on  the  books  of  which 
any  marine  majr  be  borne,  or  on  board  of  whidi 
any  such  manne  may  be,  or,  notwithstanding 
anything  in  this  Act  contained,  for  tiic  oomr 
manding  officer  of  any  battalion  or  detachment 
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of  Royal  Marines,  whether  home  on  the  hooks  of 
any  one  of  Her  Mi^sty's  ships  or  otherwise,  to 
re-en^^age  or  enlist  and  attest  out  oi  Great 
Britain  at  Ireland  an^  marine  desirous  of  re- 
enlis^mff  or  re-engagmg  into  Her  Majesly's 
Royal  Marine  forces,  if  such  marine  he  con- 
sidered by  such  commanding  officer,  justice,  or 
magistete  a  fit  person  to  continue  in  Her 
Mijesty's  service;  and  every  such  commanding 
officer,  justice,  or  magistrate  shall  have  the  same 
powers  in  that  behalf  as  are  by  this  or  any  other 
Act  of  Parliament  given  to  justices  of  the  peace 
in  the  United  Kingdom  for  all  such  purposes  c^ 
enlistoient  and  att^tation,  and  any  marine  so  re- 
enlisted  or  re-engaged  shall  be  deemed  to  be  an 
attested  marine. 

68.  Any  person  duly  bound  as  an  apprentice 
who  shall  enlist  into  Her  Majesty's  Royal  Marine 
forces,  and  shall  falsely  state  to  the  magistrate 
before  whom  he  shall  be  carried  and  attested  that 
he  is  not  an  apprentice,  shall  be  deemed  guilty 
of  obtaining  money  by  false  pretences,  if  in  Eng- 
land or  in  Ireland,  and  of  mlsehood,  fraud,  and 
wilful  imposition,  if  in  Scotland,  and  shall  after 
the  expiration  of  his  apprenticeship,  whether  he 
shall  have  been  so  convicted  and  punished  or 
not,  be  liable  to  serve  as  a  marine  according  to 
the  terms  of  the  enlistment,  and  if  on  the  ex- 
piration of  his  apprenticeship  he  shall  not  deliver 
nimsdf  up  to  some  officer  authorised  to  receive 
recruits,  such  person  may  be  taken  as  a  deserter 
from  Her  Majesty's  Royal  Marine  forces. 

€9.  No  master  shall  be  entitled  to  claim  an 
apprentice  who  shall  enlist  as  a  marine  in  Her 
Majesty's  service  unless  such  master  shall,  within 
one  calendar  month  next  after  such  apprentice 
shall  have  left  his  service,  go  before  some  justice, 
and  take  the  oath  mentioned  in  the  schedule  to 
this  Act  annexed,  and  at  the  time  of  making  his 
claim  produce  to  the  officer  under  whose  command 
the  recruit  shall  be  the  certificate  of  such  justice 
of  his  having  taken  such  oath,  which  certificate 
such  justice  is  required  to  give  in  the  form  in  the 
schedule  to  this  Act  annexed;  nor  unless  such 
apprentice  shall  have  been  bound,  if  in  England, 
for  the  full  term  of  five  years,  (not  ha\dng  been 
above  the  age  of  fourteen  years  when  so  bound,) 
and,  if  in  Ireland  or  in  the  British  Isles,  for  the 
full  term  of  five  years  at  the  least,  (not  having 
been  above  the  age  of  sixteen  when  so  bound,) 
and,  if  in  Scotland,  for  the  full  term  at  least  of 
four  3rears,  by  a  regular  contract  or  indenture  of 
apprenticeship,  duly  extended,  signed,  and  tested, 
and  binding  on  both  parties  by  the  law  of  Scot- 
land prior  to  the  period  of  enhstment,  and  unless 
such  contract  or  indenture  in  Scotland  shall, 
within  three  months  after  the  commencement  of 
the  apprenticeship  and  before  the  period  of  enlist- 


ment, have  been  produced  to  a  iustice  of  the  peace 
of  the  county  in  Scotland  wnerein  the  parties 
reside,  and  there  shall  l^ve  been  endorsed  tnereon 
by  such  justice  a  certificate  or  declaration  signed 
by  him  speciMng  the  date  when  and  the  person 
by  whom  such  contract  or  indenture  shall  have 
been  so  produced,  which  certificate  or  declaration 
such  justice  of  tiie  peace  is  hereby  required  to 
endorse  and  sign ;  nor  unless  any  such  apprentice 
shall,  when  claimed  by  such  master,  be  under 
twenty-one  years  of  age :  Pro\'ided  aJways,  that 
any  master  of  an  apprentice  indentured  for  the 
sea  service  shall  be  entitled  to  claim  and  recover 
him  in  the  form  and  manner  above  directed,  not- 
withstanding such  apprentice  may  have  been 
bound  for  a  less  term  than  five  or  four  years  as 
aforesaid :  Provided  also,  that  any  such  master 
who  shall  give  up  the  indentures  of  apprentice- 
ship within  one  month  after  the  enlisting  of  such 
apprentice  shall  be  entitled  to  receive,  to  his  own 
use,  so  much  of  the  boun^  payable  to  such 
recruit  as  shall  not  have  been  paid  to  such 
recruit  before  notice  given  of  his  being  an 
apprentice. 

70.  No  apprentice  claimed  by  his  master  shall 
be  taken  from  any  division,  detachment,  recruit- 
ing party,  or  ship  of  Her  Majesty,  except  under  a 
warrant  of  a  justice  residing  near  and  within 
whose  jurisdiction  such  apprentice  shall  tiben 
happen  to  be,  and  before  whom  he  shall  be  car- 
ried; and  such  lustice  shall  inquire  into  the 
matter  upon  oath  (which  oath  he  is  hereby 
empowered  to  administer),  and  shall  require  the 
prcKluction  and  proof  of  the  indenture,  and  that 
notice  of  the  said  warrant  has  been  given  to  the 
commanding  officer,  and  a  copy  thereof  left  with 
some  officer  or  non-commissioned  officer  of  the 
party,  and  that  such  person  so  enlisted  declar^ 
that  he  was  no  apprentice ;  and  such  justice,  if 
required  by  such  officer  or  non-commissioned 
officer,  shall  commit  the  offender  to  the  common 
gaol  of  the  county,  division,  or  place  for  which 
such  justice  is  acting,  and  shall  keep  the  inden- 
ture to  be  produced  when  required,  and  shall  bind 
over  such  person  as  he  may  think  proper  to  ^ve 
evidence  against  the  offender,  who  shall  be  tried 
at  the  next  or  at  the  sessions  immediately  suc- 
ceeding the  next  general  or  quarter  sessions  of 
such  county,  di\dsion,  or  place,  unless  the  court 
shall  for  just  cause  put  off  the  trial;  and  the 
production  of  the  indenture,  with  the  certificate 
of  the  justice  that  the  same  was  proved,  shall  be 
sufficient  e^ddence  of  the  said  indenture;  and 
every  such  offender  in  Scotland  may  be  tried  by 
the  judge  ordinary  in  the  county  or  stewartry  in 
such  and  the  like  manner  as  any  person  may  be 
tried  in  Scotland  for  any  offence  not  inferring  a 
capital  punishment :  Provided  always,  that  any 
justice  not  required  as  aforesaid  to  commit  such 
apprentice  may  deliver  him  to  his  master. 
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71.  No  person  who  shall  for  six  months,  and 
either  before  or  after  the  passing  of  this  Act;  have 
received  pay  and  be  borne  on  the  strength  and 
pay  list  of  any  division  of  Her  Majesty^s  Royal 
Marine  forces,  of  which  the  last  quarterly  pay  list 
(if  produced)  shall  be  evidence,  or  been  borne  as 
a  marine  on  the  books  of  any  of  Her  Ms^esinr^s 
ships  in  commission,  shall  be  entitled  to  claun  his 
discharge  on  the  ground  of  error  or  illegality  in 
his  enlistment  or  attestation  or  re-engagement, 
or  on  any  othfer  ground  whatsoever,  but,  on  the 
contrary,  every  such  person  shall  be  deemed  to 
have  been  duly  enlisted,  attested,  or  re-engaged, 
as  the  case  may  be. 

72.  It  shall  also  be  lawful  for  the  Lord  High 
Admiral,  and  also  for  the  said  Commissioners  for 
executing  the  o£Bce  of  Lord  High  Admiral,  to 
give  orders  for  withholding  the  pajr  of  anv  officer 
or  marine  for  any  period  during  which  such  officer 
or  marine  shall  be  absent  without  leave,  or  im- 

•roperly  absent  from  his  duty,  or  in  case  of  any 
oubt  as  to  the  proper  issue  of  pay  to  withhold  it 
from  the  parties  aforesaid  until  the  said  Lord 
High  Admiral  or  the  said  Commissioners  shall 
come  to  a  determination  upon  the  case. 

73.  And  whereas  there  is  and  may  be  occasion 
for  the  marching  and  also  for  the  quartering  of 
the  Royal  Marine  forces  when  on  shore:  Be  it 
enacted,  that  during  the  continuance  of  this  Act, 
upon  the  order  or  orders  in  writing  in  that  behalf 
under  the  hand  of  the  Lord  High  Admiral,  or 
the  hands  of  two  or  more  of  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral  for 
the  time  bemg,  or  upon  the  order  or  orders  in 
writing  in  that  behalf  under  the  hand  of  any 
colonel  conmiandant  or  commanding  officer  of 
any  division  of  Royal  Marines,  it  shall  be  lawful 
for  all  constables  and  other  persons  specified  in 
this  Act  in  Great  Britain  and  Ireland,  and  they 
are  hereby  required,  to  billet  the  officers  and 
marines,  whether  marching  or  otherwise,  and  all 
staff  and  field  officers  horses,  and  all  b&t  and 
baggage  horses  belonging  to  the  Royal  Marine 
forces,  when  on  actual  service,  not  exceeding  for 
each  officer  the  nmnber  for  which  forage  is  or 
shall  be  allowed  by  Her  Majesty's  regulations,  in 
victualling  houses  and  other  houses  specified  in 
this  Act,  taking  care  in  Ireland  not  to  billet  less 
than  two  men  in  any  one  house ;  and  they  shall 
be  received  by  the  occupiers  of  the  houses  in 
which  they  are  so  billeted,  and  be  furnished  by 
such  victualler  with  proper  acconunodation  in 
such  houses,  and  with  a  separate  bed  for  each 
marine,  or  if  any  victualler  shall  not  have  suffi- 
cient accommodation  in  the  liouse  upon  which  a 
marine  is  billeted,  then  in  some  good  and  suffi- 
cient quarters  to  be  provided  by  such  victu^er 
in  the  immediate  neighbourhood,  and  in  Great 
Britain  with  diet  and  small  beer,  and  in  Great 
Britain  and  Ireland  with  stables,  oats,  hay,  and 


straw  for  such  horses  as  aforesaid,  paying  and 
allowing  for  the  same  the  several  rates  herdii* 
after  provided  ;  and  at  no  time  when  marines  are 
on  their  march  shall  any  of  them  be  billeted  above 
one  mile  from  the  place  mentioned  in  the  roate, 
care  being  always  taken  that-  the  billets  be  mad& 
out  for  the  less  distant  houses  in  which  suitable 
acconunodation  cam  be  found  before  making  out 
billets  for  the  more  distant;  and  in  all  places 
where  marines  shall  be  billeted  in  pursuance  of 
this  Act,  the  officers  and  their  horses  shall  bs 
billeted  in  one  and  the  same  house,  except  in  case 
of  necessity ;  and  the  constables  are  hereby  re* 
quired  to  billet  all  marines  on  their  march  in  the 
manner  required  by  this  Act  upon  the  occupiers 
of  all  houses  within  one  mile  of  the  place  men* 
tioned  in  the  route,  and  whether  they  be  in  the 
same  or  a  different  county,  in  like  manner  in  erery 
respect  as  if  such  houses  were  all  locally  sitw^ 
within  such  place :  Pro^'ided  always,  that  nothmg 
herein  contained  shall  be  construed  to  extend  to 
authorise  any  constable  to  billet  marines  out  of 
the  county  to  which  such  constable  belongs  when 
the  constable  of  the  adjoining  county  shall  be 
present  and  shall  undertake  to  oiUet  the  due  pro- 
portion of  men  in  such  adjoining  county ;  ana  no 
more  billets  shall  at  any  time  be  ordered  than 
there  are  effective  marines  and  horses  present  io 
be  billeted ;  all  which  billets,  when  made  out  by 
such  constables,  shall  be  delivered  into  the  hani 
of  the  commanding  officer  present,  or  to  the  non- 
commissioned officer  on  the  spot;  and  if  any 
person  shall  find  himself  aggrieved  by  having  an 
undue  proportion  of  marines  billeted  m  his  house, 
and  shall  prefer  his  complaint,  if  against  a  con* 
stable  or  other  person  not  being  a  justice,  to  one 
or  more  justices,  and  if  against  a  justice,  then  to 
two  or  more  justices,  within  whose  jurisdiction 
such  marines  are  biUeted,  such  justices  respectively 
shall  have  power  to  order  such  of  the  marines  to 
be  removed  and  to  be  billeted  upon  other  persons 
as  they  shall  see  cause;  and  when  any  horses 
belonging  to  the  officers  of  Her  Majesty's  Royal 
Marine  forces  shall  be  billeted  upon  the  occupiers 
of  houses  who  shall  have  no  stables,  then,  upon 
a  written  requisition  of  the  officer  commanding 
such  marines,  the  constable  is  hereby  required  to 
billet  the  horses  upon  some  other   ipenon  <a 
persons  having  stables,  and  who  are  by  this  Acfe 
liable  to  have  officers  and  marines  billeted  upon 
them,  and  any  two  or  more  justices  of  the  peace 
may  order  a  proper  allowance  to  be  paid  by  the 

Cons  relieved  to  the  persons  receiving  such 
les,  or  to  be  applied  in  the  furnishing  the 
requisite  accommodation;  and  the  commanding 
officer  may  exchange  any  man  or  horse  billeted  m 
any  place  with  another  man  or  horse  billeted  m 
the  same  place,  for  the  convenience  or  benefit  of 
the  service,  provided  the  number  of  men  and  h**"^ 
do  not  exceed  the  number  at  that  time  billeted 
on  such  houses  respectively,  and  the  constables 
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are  hereby  required  to  billet  such  men  and  borses 
so  exchanged  accordingly ;  and  it  shall  be  lawful 
for  any  justice,  at  the  request  of  any  officer  or 
non-commissioned  officer  commanding  any  ma- 
rines requiring  billets,  to  extend  an;^  route,  or  to 
enlarge  the  district  within  which  billets  shall  be 
required,  in  such  manner  as  shall  appear  to  be 
most  convenient  to  Her  Migesty's  service :  Pro- 
vided also,  that  to  prevent  or  punish  all  abuses  in 
billeting  marines,  it  shall  be  lawful  for  any  jus- 
tice, within  his  jurisdiction,  by  warrant  or  order 
under  his  hand,  to  require  any  constable  to  give 
him  an  account  in  writing  of  the  number  of 
officers  and  marines  who  shall  be  quartered  by 
such  constables,  together  with  the  names  of  the 
persons  upon  whom  such  officers  and  marines  are 
billeted,  stating  the  street  or  place  where  such 
persons  dwell,  and  the  signs,  if  any,  belonging  to 
the  houses  :.  Provided  always,  that  no  officer  shall 
be  compelled  or  compellable  to  pay  anything  for 
his  lodging  where  he  shall  be  duly  billeted :  Pro- 
vided also,  that  no  justice  being  an  officer  of 
Royal  Marines  shall  directly  or  indirectly  be 
concerned  in  billeting  or  appointing  quarters 
under  this  Act. 

74.  The  innholder  or  other  person  on  whom 
any  marine  is  billeted  in  Great  Britain  shall,  if 
required  by  such  marine,  furnish  him  for  every 
day  on  the  march,  and  for  a  period  not  exceeding 
two  davs,  when  halted  at  any  intermediate  place 
upon  the  march,  and  for  the  day  of  the  arrival  at 
the  place  of  final  destination,  with  one  hot  meal 
in  each  day,  the  meal  to  consist  of  such  Quantities 
of  diet  and  small  beer  as  may  be  fixed  by  Her 
Majesty's  regulations,  not  exceeding  one  pound 
anci  a  quarter  of  meat  previously  to  being  dressed, 
one  pound  of  bread,  one  pound  of  potatoes  or 
other  vegetables,  and  two  pmts  of  smsJl  beer,  and 
vinegar,  salt,  and  pepper,  and  for  such  meal  the 
innholder  or  other  person  furnishing  the  same 
shall  be  paid  the  sum  of  tenpence,  and  twopence 
halfpenny  for  a  bed;  and  all  innholders  and 
other  persons  on  whom  marines  may  be  billeted 
in  Great  Britain  or  Ireland,  except  when  on  the 
march  in  Great  Britain,  and  entitled  to  be  fur- 
nished with  the  hot  meal  as  aforesaid,  shall 
furnish  such  marines  with  a  bed  and  with  candles, 
vinegar,  and  salt,  and  shall  allow  them  the  use  of 
fire,  and  the  necessary  utensils  for  dressing  and 
eating  their  meat,  and  shall  be  paid  in  considera- 
tion thereof  the  sum  of  foiu*pence  per  diem  for 
each  marine ;  and  the  sum  to  be  paid  to  the  inn- 
holder  or  other  person  on  whom  any  of  the  horses 
bdonging  to  fter  Majesty's  Royal  Marine  forces 
shall  be  billeted  in  Great  Britain  or  Ireland,  for 
ten  pounds  of  oats,  twelve  pounds  of  hay,  and 
eight  pounds  of  straw,  shall  be  one  shilling  and 
ninepence  per  diem  for  each  horse;  and  every 
officer  or  non-commissioned  officer  commanding 
a  division,  detachment,  or  party  shall  every  four 


days,  or  before  they  shall  quit  their  quarters  if 
th^  shall  not  remain  so  long  as  four  days,  settle 
and  discharge  the  just  demands  of  fdl  victuallers 
or  other  persons  upon  whom  such  officers, 
marines,  or  horses  are  billeted,  out  of  the  pay  and 
subsistence  of  such  officers  and  marines,  before 
any  part  of  the  said  pay  or  subsistence  be  paid  or 
distnbuted  to  them  respectively ;  and  if  any  such 
officer  or  non-commissioned  officer '«hall  not  pay 
the  same  as  aforesaid,  then,  upon  complaint  and 
oath  made  thereof  by  any  two  witnesses  before 
two  justices  of  the  peace  for  the  county,  riding, 
division,  liberty,  city,  boroiigh,  or  place  where 
such  quarters  were  situate,  sitting  in  quarter  or 
petty  sessions,  the  Secretary  of  the  Admiraliy  is 
hereby  required,  upon  certificate  of  the  justices 
before  whom  such  oath  shall  be  made  of  the  sum 
due  to  complainant,  to  order  payment  of  the 
amount  which  shall  be  charged  against  such 
officer;  and  in  case  of  any  marines  being  sud- 
denly ordered  to  march,  ana  of  the  commanding 
officer  or  non-commissioned  officer  not  being 
enabled  to  make  payment  of  the  sums  due  on 
account  of  billets,  every  such  officer  or  non-com- 
missioned officer  shall  before  his  departure  make 
up  the  account  with  every  person  upon  whom 
any  such  marines  may  have  been  billeted,  and 
sign  a  certificate  thereof;  which  account  and 
certificate,  on  being  transmitted  to  the  Secretary 
of  the  Admiralty,  shall  be  immediately  paid,  and 
charged  to  the  account  of  such  officer  or  non- 
commissioned officer. 

75.  For  the  regular  provision  of  carriages  for 
the  Royal  Marine  forces  and  their  baggage  on 
their  marches  in  Great  Britain  and  Ireland,  all 
justices  of  the  peace  within  their  several  juris- 
dictions, being  duly  required  thereunto  by  order 
of  the  said  Lord  High  Admiral,  or  two  or  more  of 
the  Commissioners  for  executing  the  said  office 
of  Lord  High  Admiral  for  the  time  being,  or 
any  colonel  commandant  or  commanding  officer 
of  a  division  of  Royal  Marines,  shall,  on  tiie  pro- 
duction of  such  oraer,  or  a  copy  thereof  certified 
by  the  commanding  officer,  to  them  or  any  one  or 
more  of  them,  by  the  officer  or  non-commissioned 
officer  of  the  party  of  marines  so  ordered  to  march^ 
issue  a  warrant  to  any  constable  ha\4ng  authority 
to  act  in  any  place  from,  through,  near,  or  to 
which  such  marines  shall  be  ordered  to  march, 
(for  each  of  which  warrants  a  fee  of  one  shilling 
only  shall  be  paid,)  requiring  him  to  pronde  the 
carriages,  horses,  oxen,  and  drivers  therein  men- 
tioned, (allowing  sufficient  time  to  do  the  same,) 
specifying  the  places  &om  and  to  which  the  said 
carriages  shall  travel,  and  the  distance  between 
the  places,  for  which  distance  only  so  specified 
payment  shall  be  demanded,  and  which  distance 
shall  not,  except  in  cases  of  pressing  emergency, 
exceed  the  day's  march  prescribed  in  the  order  of 
route,  and  shall  in  no  case  exceed  twenty-five 
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miles ;  and  the  constables  receiWng  such  wamnt 
shall  order  such  persons  as  they  shall  think 
proper,  ha^ang  carriages,  to  furnish  the  requisite 
supply,  who  are  hereby  required  to  fumisn  the 
same  accordingly ;  and  in  case  sufficient  carriages 
cannot  be  procured  within  the  proper  lurisdiction, 
any  justice  of  the  next  adjoimng  jurisdiction  shall, 
by  a  like  course  of  proceeding,  supply  the  defi- 
ciency ;  and  in  order  that  the  burden  of  providing 
carriages  may  fcdl  equally,  and  to  prevent  incon- 
venience arising  from  there  being  no  justice 
residing  near  the  place  where  marines  may  be 
quartei^  on  the  march,  the  justice  or  justices 
residing  nearest  to  such  place  shall  cause  a  list 
to  be  made  out,  at  least  once  in  every  year,  of  all 
persons  liable  to  furnish  such  (images,  and  of 
the  number  and  description  of  their  saia  carriages, 
which  list  shall  at  all  seasonable  hours  be  open 
to  tlie  inspection  of  the  said  persons,  and  shall 
by  warrant  under  his  hand  authorise  the  con- 
stables within  his  jurisdiction  to  give  orders  to 
provide  ciuTiages  without  any  special  warrant 
ftom  him  for  that  purpose,  which  orders  shall  be 
valid  in  all  respects;  and  all  orders  for  such 
carriages  shall  be  made  from  such  lists  in  regular 
rotation,  so  far  as  the  same  can  be  done. 

76.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall 
be  under  one  mile  the  rate  of  a  full  inile  shall  be 
paid ;  and  the  rates  to  be  paid  for  carriages  im- 
pressed shall  be,  in  Great  Britain,  for  every  mile 
which  a  waggon  with  four  or  more  horses,  or  a 
wain  with  six  oxen  or  four  oxen  and  two  horses, 
shall  travel,  one  shilling ;  and  for  every  mile  any 
waggon  with  narrow  wheels,  or  any  cart  with 
four  horses,  carrying  not  less  than  fifteen  hun- 
dredweight, shall  travel,  ninepence ;  and  for  every 
mile  every  other  cart  or  carriage  with  less  than 
four  horses,  and  not  carrying  fiflieen  hundred- 
weight, shall  travel,  sixpence ;  and  in  Ireland  for 
every  hundredweight  loaded  on  any  wheel  carriage 
one  hal^enny  per  mile;  and  in  Great  Britain 
such  further  rates  may  be  added,  not  exceeding 
a  total  additional  sum  per  mile  of  fourpence, 
threepence,  or  twopence  to  the  respective  rates  of 
one  shilling,  ninepence,  and  sixpence,  as  may 
seem  reasonable  to  the  justices  assembled  at 
general  sessions  for  their  respective  districts,  or 
to  the  recorder  at  the  sessions  of  the  peace  of  any 
municipal  city,  borough,  or  town;  and  the  order 
of  such  justices  or  recorder  shall  specify  the 
average  price  of  hay  and  oats  at  the  nearest 
market  town  at  the  time  of  fixing  such  additional 
rates,  and  the  period  for  which  the  order  shall  be 
enforced,  not  exceeding  ten  days,  beyond  the 
next  general  sessions ;  and  no  such  order  shall 
be  valid  unless  a  copy  thereof,  signed  by  the 
presiding  magistrate  and  one  other  justice,  or  by 
the  recorder,  shall  be  transmitted  to  the  Secre- 
tary of  the  Admiralty  within  three  days  after  the 


making  thereof;  and  also  in  Great  Britain  when 
the  day's  march  shall  exceed  fifteen  miles,  the 
justice  granting  his  warrant  may  fix  a  furth» 
reasonable  compensation  not  exceeding  the  usual 
rate  of  hire  fixed  by  this  Act ;'  and  when  addi- 
tional rates  or  compensation  shall  be  granted, 
the  justice  shall  insert  in  his  own  hand  in  the 
warrant  the  amount  thereof,  and  the  date  of  the 
order  of  sessions,  if  fixed  by  sessions,  and  i^ 
warrant  shall  be  given  to  the  officer  commanding 
as  his  voucher ;  and  the  officer  or  non-commis- 
sioned officer  demanding  carriages  by  virtue  of 
the  warrant  of  a  justice  shall,  in  Great  Britain, 
pay  down  the  proper  sums  into  the  hands  of  the 
constable  providing  carriages,  who  shall  give  re- 
ceipts for  the  same  on  unstamped  paper ;  and,  in 
Ireland,  the  officers  or  non-commissioned  officers 
as  aifbresaid  shall  pay  the  proper  sums  to  the 
owners  or  drivers  of  the  carriages,  and  one  third 
part  of  such  payment  shall  be  made  before  the 
carriage  be  loaded,  and  all  the  said  payments  in 
Ireland  shall  be  made,  if  required,  in  presence  of 
a  justice  or  constable ;  and  no  carriage  shaU  be 
liaole  to  carry  more  than  thirty  hundredweight  in 
Great  Britain,  and  in  Ireland  no  car  shall  be 
liable  to  carry  more  than  six  hundredweight,  and 
no  dray  more  than  twelve  hundredweight;  but 
the  owner  of  such  carriages  in  Ireland  consenting 
to  carry  a  greater  weight  shall  be  paid  at  the  same 
rate  for  every  hundredweight  of  the  said  excess ; 
and  the  owners  of  such  carriages  in  Ireland  shall 
not  be  compelled  to  proceed,  though  wi^  any 
less  weight,  under  the  sum  of  threepence  a  mile 
for  each  car  and  sixpence  a  mile  for  each  dray ; 
and  the  loading  of  such  carriages  in  Ireland  shall 
be  first  weighed,  if  required,  at  the  expense  of  the 
owner  of  the  carriage,  if  the  same  can  be  done  in 
a  reasonable  time  without  hindrance  of  Her  Ma- 
jesty's service:  Provided  also,  that  a  cart  with 
one  or  more  horses,  for  which  the  furnisher  shall 
receive  ninepence  a  mile,  shall  be  required  to  carry 
fifteen  hunaredweight  at  the  least;  and  thi^  no 
penalties  or  forfeitures  in  any  Act  relating  to 
highways  or  turnpike  roads  in  the  United  Kmgr- 
dom  shall  apply  to  the  nimiber  of  horses  o^  oxen 
or  weight  of  loading  of  the  aforesaid  carriages, 
nor  shcJl  any  such  carriages  on  that  account  be 
stopped  or  detained;  ana  whenever  it  shall  be 
necessary  to  impress  carriages  for  the  march  of 
marines  from  Dublin  at  least  twenty-four  hours 
notice  of  such  march,  and  in  case  of  emerraicy 
as  long  notice  as  the  case  will  admit,  shall  'be 
given  to  the  Lord  Mayor  of  Dublin,  who  shall 
summon  a  proportional  number  of  cars  and 
drays  at  his  discretion  out  of  the  licensed  cars 
and  drays  and  other  cars  and  drays  within 
the  county  of  the  said  city,  and  they  shall  by 
turns  be  employed  on  this  duty  at  the  prices 
and  under  tne  regulations  herein-before  men- 
tioned; and  no  country  cars,  drays,  or  other 
carriages  coming  to  markets  in  Ireland  shall  be 
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detained  or  employed  against  the  will  of  the 
owners  in  canrmg  tiie  baggage  of  marines  on 
any  pretaioe  whatever. 

77.  It  shall  he  lawful  for  the  Lord  High 
Admiral,  ot  the  Conmnssioners  for  executing  the 
<^Kce  of  Lord  High  Admiral,  or  the  Lord  Lieu- 
tenant or  Chief  Governors  of  Ireland,  by  their  or 
his  orders  distincUy  stating  that  a  case  of  emer- 
gaxj  doth  exist,  sif^niflea  hy  the  Secretary  of 
the  Admiralty,  or,  if  in  Ireland,  by  the  chief 
secretary  or  under  secretary,  or  the  fi&st  clerk  in 
the  mihtaiy  department,  to  authorise  anv  com- 
manding officer  of  Her  Majesty's  Royal  Marine 
forces  in  any  district  or  place,  or  to  the  chief 
acting  agents  for  the  supply  6f  stores  and  pro- 
mons,  hy  writing  under  his  hand,  reciting  such 
order  of  the  Lord  High  Admiral,  or  the  sud 
Cammissioners,   or   Lord   Lieutenant   or  Chief 
Goyemors  aforesaid,  to  require  all  justices  within 
their  seveml  juris^ctions  in  Great  Britain  and 
Ireland  to  issue  their  warrants  for  the  provision, 
not  only  of  waggons,  wains,  carts,  and  cars  kept 
hy  or  belonging  to  any  person  and  for  any  use 
inistsoever,  but  also  of  saddle  horses,  coaches, 
postchaises,  chaises,  and  other  four-wheeled  car* 
riages  kept  for  hire,  and  of  all  horses  kept  to 
draw  carnages  licensed  to  carry  passengers,  and 
also  of  boats,  barges,  and  other  vessels  used  for 
the  transport  of   any  commodities  whatsoever 
upon  any  canal  or  navigable  river  as  shall  be 
mentioned  in  the  said  warrants,  therein  specify- 
ing the  place  and  distance  to  which  such  carriages 
or  vessels  shall  go ;  and  on  the  production  of  such 
requisition,  or  a  copy  thereof  certified  by  tlie  com- 
muiding  officer,  to  such  justice,  bv  any  officer  of 
the  corps  ordered  to  be  conveyea,  such  justice 
ahall  tike  idl  the  same  prooeedmgs  in  regard  to 
sach  additional  supply  so  required  on  such  emer- 
gency as  he  is  by  this  Act  required  to  take  for 
&e  ordinary  provision  of  carriages ;  and  all  pro- 
visions whatsoever  of  this  Act  as  regards  the 
procuring  of  the  ordinary  supply  of  carriages, 
snd  the  duties  of  officers  and  non-commissioned 
<i^Soers,  justices,  constables,  and  owners  of  car- 
riages in  that  behalf,  shall  be  to  all  intents  and 
purposes  applicable  for  the  poviding  and  pay- 
ment aocoroing  to  the  rates  of  postin|r  or  of  hire 
usually  paid  for  such  other  description  of  car- 
riages  or   vessels   so   required    on    emergency, 
according  to  the  length  of  the  journey  or  voyage 
in  each  case,  but  making  no  allowance  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolls, 
which  duty  or  toUs  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefrom ; 
sna  it  shall  be  lawful  to  convey  thereon  not  only 
the  baggage,  provisions,  and  military  stores  of 
sndi  detachment,  but  also  the  officers,  marines, 
servants,  women,  children,  and  other  persons  of 
and  belonging  to  the  same. 


78.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  their  quarter  sessions  to 
direct  the  treasurer  to  pay,  without  fee,  out  of 
the  public  stock  of  the  county  or  riding,  or  if 
such  public  stock  be  insufficient  then  out  of 
moneys  which  the  said  justices  shall  have  power 
to  raise  for  that  purpose,  in  like  manner  as  for 
county  gads  and  bridges,  such  reasonable  sums 
as  shall  have  been  expended  by  the  constabtos 
within  their  respective  jurisdictions  for  carriages 
and  vessels,  over  and  above  what  was  or  ought 
to  have  been  paid  by  the  officer  requiring  the 
same,  regard  being  had  to  the  season  of  the  year 
and  the  condition  of  the  ways  by  which  such 
carriages  and  vessels  are  to  pass ;  and  in  Scotland 
such  justices  shall  direct  such  payments  to  be 
made  out  of  the  ro|^es  money  and  assessments 
directed  and  authorised  to  be  assessed  and  levied 
by  an  Act  passed  during  the  session  holden 
during  the  twentieth  and  twenty-first  years  of  the 
reign  of  Her  present  Migesty,  chapter  seventy- 
two. 

79.  It  shall  be  lawful  for  the  said  Lord  Lieu- 
tenant or  other  Chief  Governor  for  the  time 
being  of  Ireland  to  depute,  by  warrant  under  his 
hand  and  seal,  some  proper  person  to  sign  routes 
in  cases  of  emergency  for  the  inarching  of  any  of 
Her  Mf^esty's  IU)yal  Marine  forces  in  Ireland  in 
the  name  of  such  Lord  Lieutenant  or  Chief 
Governor. 

80.  All  officers  and  marines  on  duty  or  on 
their  march,  being  in  proper  uniform,  dress  or 
undress,  and  their  horses  and  bi^gage,  and  all 
recruits  marching  by  route,  and  all  prisoners 
under  military  escort,  and  all  carriages  and  horses 
belonging  to  Her  Mi^esty  or  employed  in  her 
service  under  the  provisions  of  tnis  Act,  or  in 
any  of  Her  Majesty's  colonies,  when  employed 
in  conveying  any  such  persons  as  aforesaid  or 
their  baggage  or  stores,  or  returning  from  con- 
veying tiie  same,  shall  be  exemptol  from  the 
payinent  of  any  duties  and  tolls  on  embarking 
or  disembarking  from  or  upon  any  pier,  wha^ 
quay,  or  landing  place,  or  in  passing  idong  or 
over  any  turnpike  or  other  roads  or  bridges, 
otherwise  demandable  by  virtue  of  any  Act 
already  passed  or  hereafter  to  be  passed,  or  by 
virtue  or  any  prescription,  grant,  or  custom,  or 
by  virtue  of  any  Act  or  ordinance,  order  or  direo 
tion,  of  any  colonial  legislature  or  other  authority 
in  any  of  Her  Majesty's  colonies ;  and  if  any  toU 
collector  shall  demand^  or  receive  toll  from  any 
marine  officer  or  marine  on  duty  or  on  their 
march  who  shall  be  in  proper  uniform,  dress,  or 
undress,  or  for  their  horses,  and  who  by  this  Act 
is  exempted  from  payment  thereof,  or  from  any 
recruits  marching  by  route,  or  from  any  prisoners 
under  military  escort,  or  for  any  carriages  or 
horses  belonging  to  Her  Majesty  or  employed  in 
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her  service  under  the  provisions  of  this  Act,  when 
conveying  persons  or  oaggage  or  stores,  or  return- 
ing therSrom,  everv  such  collector  shidl  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding 
five  pounds ;  provided  that  nothing  herein  con- 
tained shall  exempt  any  boats,  barges,  or  other 
vessels  employed  m  conveying  the  said  persons, 
horses,  baggage,  or  stores  along  any  canal  from 
payment  of  tolls  in  like  manner  as  other  boats, 
barges,  and  vessels  are  liable  thereto,  except  when 
employed  in  cases  of  emergency  as  herein  men- 
tioned ;  and  that  when  any  officers  or  marines  on 
service  shall  ^ve  occasion  in  the  march  by  route 
to  pass  regular  ferries  in  Scotland,  the  officer 
commanding  shall  be  at  liberty  to  pass  over  with 
his  marines  as  passengers,  paying  for  himself  and 
each  marine  one  hall  only  of  the  ordinary  rate 
payable  by  passengers,  or  he  shall  be  at  bberty 
to  hire  the  ferry  t^oat  for  himself  and  his  party, 
debarring  all  others  for  that  time,  and  shall  in 
such  case  pay  only  half  the  ordinary  rate  for  such 
boat. 

81.  Every  marine  upon  being  discharged  from 
the  service  shall  be  entitled  to  an  allowance  (not 
exceeding  in  any  case  the  amount  of  twenty-one 
days  marching  money)  to  enable  him  to  reach 
his  home,  or  t!>e  place  at  which  he  shall  at  the 
time  of  his  discharge  decide  to  take  up  his 
residence,  if  the  cost  of  conveyance  to  such  a 
place  shall  not  exceed  the  cost  of  conveyance  to 
the  place  of  his  original  enlistment,  which  allow- 
ance shall  be  calculated  according  to  the  distance 
he  has  to  travel :  Provided  always,  that  no  person 
who  shall  purchase  his  own  discharge,  or  be  dis- 
charged on  account  of  misbehaviour,  or  at  his 
own  desbre,  before  the  expiration  of  his  period  of 
service,  shall  be  entitled  to  any  such  allowance. 

82.  If  any  constable  or  other  person  who  by 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  marines  in  any  part  of  the  United 
Kmgdom  shall  presume  to  billet  any  such  officer 
or  marine  in  any  house  not  within  the  meaning 
of  this  Act  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  marine  on  duty  when  there- 
unto required  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given  be- 
fore the  arrival  of  such  marines ;  or  shall  receive, 
demand,  or  agree  for  any  money  or  reward  what- 
soever in  order  to  excuse  any  person  from  receiv- 
ing any  such  officer  or  manne ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  servants 
of  any  officer  or  marine  in  ftny  such  houses 
against  the  consent  of  the  occupiers;  or  shall 
neglect  or  refuse  to  execute  such  warrants  of  the 
justices  as  shall  be  directed  to  him  for  providing 
carriages,  horses,  or  vessels,  or  shall  demand 
more  than  the  legal  rates  for  the  same ;  or  if  any 
person  ordered   by  any   constable  in  manner 


herein-before  directed  to  provide  eamages,  horses, 
or  vessels  shall  refuse  or  neglect  to  provide  the 
same  according  to  ^he  orders  of  such  constable, 
or  shall  demand  more  than  the  legal  rates  for 
the  same,  or  shall  do  any  act  or  thing  by  which 
the  execution  of  any  warrants  for  providing  car- 
riages, horses,  or  vessels  shall  be  lundered ;  or  if 
any  person  liable  by  this  Act  to  have  any  officer 
or  marine  quartered  on  him  shall  refuse  to  receive 
any  such  officer  or  marine,  or  to  afford  him 
proper  accommodation  or  diet  in  the  house  of 
sucn  person  in  which  he  is  quartex«d,  or  to 
furnish  the  several  things  directed  to  be  furnished 
to  officers  and  marines,  or  shall  neglect  or  refuse 
to  furnish  good  and  sufficient  stables,  together 
with  good  and  sufficient  oats,  hay,  and^  straw  in 
Great  Britain  and  Ireland,  for  each  horse,  in  such 
quantities  and  at  such  rates  as  herein-before 
provided,  or  if  any  innkeeper  or  victualler  not 
naving  good  and  sufficient  stables  shall  refuse 
to  pay  over  to  the  person  or  persons  who 
may  provide  stabling  siich  allowance  by  way 
of  compensation  as  shall  be  directed  by  any 
justice  of  the  peace,  or  shall  pay  any  sum  of 
money  to  any  marine  on  the  march  in  lieu  of 
furnishing  in  kind  the  diet  and  small  beer  to 
which  such  marine  is  entitled;  such  constable, 
victualler,  and^  other  person  respeotivdy  shall 
forfeit  for  every  offence,  neglect,  or  refusal  any 
sum  not  exceeding  five  pounds  nor  less  than 
forty  shillings ;  and  if  any  person  shall  personate 
or  represent  himself  to  be  a  marine  or  marine 
recnut  with  the  view  of  fraudulently  obtaining  a 
billet  or  mon^  in  lieu  thereof,  he  snidl  for  every 
such  offence  forfeit  any  sum  not  exceeding  five 
pounds  nor  less  than  twenty  shillings.* 

83.  If  any  officer  of  Royal  Marines  shall  take 
upon  him  to  quarter  men  otherwise  than  is 
allowed  by  this  Act,  or  shall  use  or  offer  any 
menace  or  compulsion  to  or  upon  any  justioe, 
constable,  or  other  civil  officer  tending  to  deter 
and  discourage  any  of  them  frx>m  performing  any 
part  of  their  duty  under  this  Act,  or  to  do  any- 
thing contrary  thereto,  such  officer  shall  for 
every  such  offence,  being  thereof  convicted  be- 
fore any  two  or  more  justices  of  the  county  by 
the  oath  of  two  credible  witnesses,  be  deemed 
and  taken  to  be  ipso  facto  cashiered,  and  shall  be 
utterly  disabled  to  hold  any  military  employment 
in  Her  Majesty's  service;  provided  a  certificate 
of  such  conviction  be  forthwith  transmitted  by 
the  said  justices  to  the  Secretary  of  the  Admi* 
ralty,  and  that  the  conviction  be  affinned  at  some 
quarter  sessions  of  the  peace  for  the  said  county 
to  be  held  next  after  the  expiration  of  three 
months  after  such  certificate  shall  have  been 
transmitted  as  aforesaid ;  and  if  any  marine 
officer  shall  take  or  knowingly  suffer  to  be  takm 
from  any  person  any  money  or  reward  for  ex- 
cusing the  ouarterin^  of  officers  or  marines,  or 
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«haU  billet  any  of  the  wives,  children,  men  or 
maid  servants  of  any  officer  or  marine  in  any 
house  against  the  consent  of  the  occupier,  he 
shall  for  any  of  the  said  offences,  upon  heing 
convicted  thereof  i>efore  a  general  court-martial, 
be  cashiered ;  and  if  any  officer  shall  constrain 
any  carriage  to  travel  heyond  the  distance  speci- 
hea  in  the  justice's  warrant,  or  shall  not  dis- 
charge the  same  in  due  time  for  their  return 
home  on  the  same  day  if  it  he  practicable,  except 
in  the  case  of  emergency  for  which  the  justice 
shall  have  given  lieense,  or  shall  compel  the 
driver  of  any  carriage  to  take  up  any  marine  or 
servant  (except  such  as  are  sick)  or  any  woman  to 
ride  therein,  except  in  cases  of  emergency  as 
aforesaid,  or  shall  force  anv  constable,  by  threaten- 
ing words,  to  provide  saddle  horses  for  himself  or 
servants,  or  sludl  force  horses  from  their  owners, 
orinlrdand  shall  force  the  owner  to  take  anv 
loading  until  the  same  shall  be  first  duly  weighed, 
if  the  same  shall  be  required,  and  can  be  done 
within  a  reasonable  time,  or  shall,  contrary  to 
the  will  of  ^e  owner  or  his  servant,  permit  any 
person  whatsoever  to  put  any  greikter  load  upon 
any  carriage  than  is  directed  by  this  Act,  he  shall 
forfeit  for  every  offence  any  sum  not  exceeding  five 
pounds  nor  less  than  forty  shillings. 

84.  Every  marine  officer  or  marine  who  shall, 
without  warrant  from  one  or  more  of  Her  Ma- 
jesty's justices,  forcibly  enter  into  or  break  open 
the  dwdling-house  or  outhouse  of  any  person 
whomsoever  in  pursuit  of  any  deserters,  shall, 
upon  due  proof  thereof,  forfeit  the  sum  of  twenty 
pounds. 

85.  Any  person  who  shall  knowinglv  detain, 
buy,  or  exchan|^  or  otherwise  receive  from  any 
marine  or  manne  deserter,  or  any  other  person 
acting  for  or  on  his  behalf,  upon  any  account  or 
pretence  whatsoever,  or  who  shall  sohcit  or  entice 
any  marine  or  marine  deserter,  or  shall  be  em- 
ployed by  any  marine  or  marine  deserter,  know 
ing  him  to  be  such,  to  sell  any  arms,  ammunition, 
medals  for  good  coAduct  or  distinguishment  or 
other  Bestvioe,  marine  clothes,  or  militaiy  furni- 
ture, or  any  other  articles  which,  according  to 
the  custom  of  the  marine  corps,  are  generally 
-deemed  regimental  or  divisional  necessaries,  or 
any  provisions,  sheets,  or  other  articles  used  in 
barracks  or  provided  under  barrack  regulations, 
whether  on  shore  or  afloat,  and  whether  the 
marine  or  msurine  deserter  or  other  person  be  or 
be  not  borne  on  the  books  of  any  one  of  Her 
Mi^es^s  i^ps,  or  be  or  be  not  embarked,  or 
who  tbaU  have  in  his  or  her  possession  or  keeping 
any  arms,  ammunition,  meaals,  marine  clothes, 
or  military  fiuniture,  or  anv  other  articles  which, 
according  to  the  custom  of  the  marine  corps,  are 
generally  deemed  regimental  or  divisional  neces- 
"^  9,  or  any  provisions,  spirits,  sheets,  or  other 


articles  used  in  barracks  or  provided  under  bar- 
rack regulations,  and  shall  not  give  a  satisfactory 
account  how  he  or  she  came  by  the  same,  or  diall 
change  or  cause  the  colour  or  mark  of  any  such 
clothes,  appointments,  necessaries,  sheets,  or  other 
articles  to  be  changed  or  defaced,  or  who  shall 
pawn,  s^ll,  or  deposit  in  any  place  or  with  any 
person  such  articles  of  regimental  necessaries, 
with  or  without  the  consent  of  such  marine,  shall 
forfeit  for  every  such  offence  any  sum  not  ex- 
ceeding twenty  pounds,  together  with  treble  the 
value  of  all  or  any  of  the  several  articles ;  and  if 
any  person  having  been  at  any  time  previously 
convicted  of  either  of  the  above  offences  under 
this  or  any  previous  Act  for  the  rw^tion  of 
Her  Mwes^s  Royal  Marine  forces  while  on  shore 
shall  afterwards  be  guilty  of  any  such  offence, 
he  or  she  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  twenty  pounds  but  not  less 
than  five  pounds,  and  the  treble  value  of  all  or 
any  of  the  several  articles,  and  shall,  in  addition 
to  such  forfeiture,  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  with  or  without  hard 
labour,  for  such  term  not  exceeding  six  calendar 
months  as  the  convicting  justice  or  justices  shall 
think  fit ;  and  upon  any  information  against  any 
person  for  a  second  or  any  subsequent  offience,  a 
copy  of  the  former  conviction,  certified  by  the 
proper  officer  having  the  care  or  custody  of  such 
conviction,  or  any  copy  of  the  same  proved  to  be 
a  true  copy,  shall  be  sufficient  evidence  to  prove 
such  former  conviction ;  and  if  any  credible  per- 
son shall  prove,  on  oath  before  a  justice  of  the 
peace  or  person  exercising  hke  authority  accord- 
ing to  the  laws  of  that  part  of  Her  Miyesty*s  do- 
minions in  which  the  offence  shall  be  committed, 
a  reasonable  cause  to  suspect  that  any  person  has 
in  his  or  her  possession  or  on  his  or  her  premises 
an^  property  of  the  description  herein-bdbre  de- 
scribed, on  or  with  respect  to  which  any  such 
offence  shall  have  been  committed,  such  justice 
may  and  he  is  hereby  required  to  grant  a  warrant 
to  search  for  such  propeiW  as  in  the  case  of  stolen 
goods ;  and  if  upon  such  search  any  such  pro- 
perty shall  be  found,  the  same  shaU  and  may  be 
seized  by  the  officer  charged  with  the  execution 
of  such  warrant,  who  shall  bring  the  offender  in 
whose  possession  the  same  shall  be  found  before 
the  same  or  any  other  justice  of  the  peace,  to  be 
dealt  with  according  to  law. 

86.  Every  person  (except  such  recruiting  parties 
as  may  be  stationed  under  military  command) 
who  shall  cause  to  be  advertised,  posted,  or  dis- 
persed bills  for  the  purpose  of  procuring  recruits 
or  substitutes  for  the  Royal  Marines,  or  shiJl 
open  or  keep  any  house  or  place  of  rendezvous  or 
office,  or  receive  any  person  therein  under  such 
bill  or  adi'ertisement  as  connected  with  the  marine 
recruiting  service,  or  shall  directly  or  indirectly 
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interfere  therewith,  without  permission  in  writing 
from  the  Lord  High  Admiral  or  the  said  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  shidl  forfeit  for  every  such  offence  a  simi 
not  exceeding  twenty  pounds. 

87.  For  the  better  preservation  of  the  game  and 
fish  in  or  near  places  where  any  officer  shall  at 
any  time  be  (juartered,  every  officer  who  shall, 
without  leave  m  writing  from  the  person  or  per- 
sons entitled  to  grant  such  leave,  take,  kill,  or 
destroy  any  game  or  fish  within  the  United  King- 
dom, shall  for  every  such  ofifence  forfeit  the  sum 
of  five  pounds. 

88.  If  any  action  shall  be  brought  against  any 
member  or  membera  of  a  court-martial  to  be 
assembled  under  the  authority  of  this  Act,  or  of 
any  Act  heretofore  passed  for  the  regulation  of 
Her  Migesty's  Royal  Marine  forces  while  on  shore, 
in  respect  of  the  proceedings  or  the  sentence 
thereof,  or  against  any  other  person,  for  anything 
done  in  pursuance  or  under  the  authority  of  this 
Act,  or  of  any  Act  heretofore  passed  for  the 
regulation  of  Her  Migesty's  Royal  Marine  forces 
while  on  shore,  the  same  shall  be  brought  in 
some  one  of  the  Courts  of  Record  at  Westminster 
or  Dublin,  or  in  the  Court  of  Session  in  Scotland, 
and  shaQ  be  commenced  within  six  months  next 
after  the  cause  of  action  shall  arise,  and  it  shall 
be  lawful  for  the  defendant  or  defendants  therein, 
or  in  any  such  action  now  pending,  to  plead 
thereto  the  general  issue,  and  to  give  all  special 
matter  in  evidence  on  the  trial ;  and  if  the  verdict 
shidl  be  for  the  defendant  in  any  such  action,  or 
if  the  plaintiff  shall  become  nonsuit  or  suffer  any 
discontinuance  thereof,  or  if,  in  Scotland,  the 
court  shall  see  fit  to  assoilzie  the  defendant  or 
dismiss  the  complaint,  the  court  in  which  the 
matter  shall  be  tried  shall  allow  the  defendant 
treble  costs,  for  the  recovery  of  which  he  shall 
have  the  like  remedy  as  in  other  cases  where 
costs  by  the  laws  of  this  reakn  are  given  to 
defendants. 

89.  All  offences  for  which  any  pecuniary  penalty 
or  forfeiture  not  exceeding  twenty  pounds,  over 
and  above  any  forfeiture  of  value  or  treble  value, 
is  by  this  Act  imposed,  shall  and  may  be  heard 
and  determined  by  any  justice  of  the  peace  in  or 
near  to  the  place  where  the  offence  shall  be  com- 
mitted, or  where  the  offender  may  at  any  time 
happen  to  be;  and  all  such  penalties  and  for- 
feitures, and  forfeiture  of  value  and  treble  value, 
and  also  the  reasonable  costs  attending  the  prose- 
cution, to  be  duly  ascertained  and  awarded  by 
such  justice,  shall  and  may  be  enforced  and  re- 
cov^r^  in  the  same  manner  as  any  pecuniary 
penaJties  may  be  recovered  under  the  provisions 
of  an  Act  passed  in  the  twelfth  year  of  the  reign 
of  Her  Majesty,  intituled  '*  An  Act  to  facilitate 


"  the  performance  of  the  duties  of  justices  of 
*'  the  peace  out  of  sessions  within  England  and 
*'  Wales  with  respect  to  summary  convictions  and 
"  orders :"  Provided  always,  that  in  all  cases  in 
which  there  shall  not  be  sufficient  goods  whereon 
an^  nenalty  or  forfeiture  or  treble  value  can  be 
leviea,  the  offender  may  be  committed  and  im- 
prisoned, with  or  without  haid  labour,  for  anv 
time  not  exceeding  six  calendar  months;  which 
said  recited  Act  shall  be  used  and  applied  in 
Scotland  and  in  Ireland  for  the  recovery  of  all 
such  penalties  and  forfeitures  or  treble  value  as 
fully  to  all  intents  as  if  the  said  recitcNi  Act  had 
extended  to  Scotland  and  Ireland,  anything  in 
the  said  recited  Act,  or  in  an  Act  passed  in  the 
fourteenth  and  fifteenth  years  of  tiie  reign  df  Her 
Majesty  Queen  Victoria,  intituled  ''An  Act  to 
"  consolidate  and  amend  the  Acte  regolatinff  tiie 
"  proceedings  at  petty  sessions,  and  me  duties  <^ 
"  mstices  of  the  peace  out  of  quarter  sessions,  in 
''  Ireland,"  to  the  contrary  notwithstanding ; 
and  all  such  offences  committed  in  the  Briwi 
Isles,  or  in  any  of  Her  Majesty's  dominions  other 
than  the  United  Kingdom,  may  be  detennined, 
and  the  penalties  and  forfeitures  of  value  or 
treble  value  recovered,  bdfbre  any  justices  of  the 
peace  or  persons  exercising  like  authority,  ac- 
cording to  the  laws  of  Her  Majesty's  dominions 
in  which  the  offence  shall  be  committed  or  the 
offender  may  at  any  time  happen  to  be,  and  for 
default  of  payment  the  offender  shall  be  punished 
as  if  the  offence  had  been  committed  in  the 
United  Kingdom ;  and  lUl  penalties  and  for- 
feitures by  this  Act  imposed  exceeding  twen^ 
pounds  shall  be  recovered  by  action  in  some  ot 
the  Courte  of  Record  at  Westminster  or  in  Dub- 
lin, or  in  the  Court  of  Session  in  Scotland,  and 
in  no  othtf  court  in  the  United  Kingdom,  and 
may  be  recovered  in  the  British  Isles  or  in  any 
other  part  of  Hor  Majesty's  dominions,  in  any  ol 
the  royal  or  superior  courte  of  such  isles  or  other 
parts  of  Her  Mi^esty's  dominions.  In  any  pro* 
eeeding  under  this  Act  whereby  any  person  mcurs 
a  penfdty  or  forfdture,  such  person  may  also  be 
adjudged  to  pay  the  ooste  of  such  proceedings  l^ 
the  jiistice  or  justices  or  the  court  imposing  mu» 
penalty  or  forfeiture. 

90.  One  moiety  of  every  such  penalty  or  for* 
feiture,  not  including  any  treble  value  of  any 
articles,  shall  go  to  the  person  who  shall  iofomi 
or  sue  for  the  same,  and  the  other  moiety,  to- 
gether with  the  treble  value  of  audi  articles,  or, 
where  the  off^ice  shall  be  proved  by  the  person 
who  shall  inform,  then  the  whole  of  the  penalty 
and  such  treble  value,  shall  be  paid  over  and 
applied  in  such  manner  as  the  Lord  Hiffh  Admirsl 
or  the  Commissioners  for  executing  tioe  office  of 
Lord  High  Admiral  shall  direct,  anything  in  sa 
Act  passed  in  the  sixth  year  of  the  reign  of  His 
late  M^esty  King  William  the  Fourth,  mtituled 
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'*  An  Act  to  provide  for  the  regulation  of  muni- 
"  dpal  corporations  in  England  and  Wales/'  or 
in  anj  other  Act  or  Acts  of  Parliament,  to  the 
contraiy  notwithstanding ;  and  every  justice  who 
shall  aqjudge  any  penidly  under  this  Act  shall 
within  four  days  thereafter  at  the  furthest  report 
the  same,  and  his  adjudication  thereof,  to  the 
Secretaiy  of  the  Admiralty. 

91.  It  shall  be  lawful  for  any  two  justices  of 
the  peace,  within  their  respective  jurisdictions,  to 
giut  or  transfer  any  license  for  selling  by  retail 
any  spirit^  beer,  wine,  cider,  or  perry  to  any  per- 
son or  persons  applying  for  the  same  who  shall 
hold  any  canteen  under  any  lease  thereof,  or  by 
agreement  with  any  department  or  other  autho- 
rity under  the  said  Lord  High  Admiral,  or  the 
Commissioners  for  executing  the  office  of  Lord 
High  Admiral  for  the  time  being,  without  regard 
to  tiie  time  of  year,  or  any  notices  or  certificates 
required  by  any  Act  in  respect  of  such  licenses ; 
and  the  Cknnmissioners  of  Excise  or  their  proper 
officers  within  their  respective  districts  shall  idso 
grant  or  transfer  any  such  license  as  aforesaid ; 
and  such  persons  holding  such  canteens,  and 
having  sueh  licenses  as  aforesaid,  may  sell  therein 
victuals,  and  aU  such  exciseable  liquors  as  they 
ahall  be  licensed  and  emi>owered  to  sell,  without 
being  subject  for  so  doing  to  any  penalty  or 
ibifeiture  whatever. 

92.  The  statement  made  by  a  recruit  on  his 
attestation  of  his  place  of  birth  shall  (until  legally 
disproved)  be  taken  to  be  the  place  of  his  settle- 
ment, to  which  upon  his  discharge  he  may  be 
sent  by  the  Lord  High  Admiral  or  the  Ckmunis- 
aoners  for  executing  the  office  of  Lord  High  Ad- 
miml  for  the  time  Min^ ;  but  any  justice  in  the 
United  Kingdom,  within  whose  jurisdiction  any 
marine  shall  be  Quartered  on  shore,  may  summon 
•ueh  marine  before  him,  which  summons  such 
marine  is  hereby  required  to  obev,  and  take  his 
examination  in  writing  upon  oath  touching  the 
place  of  his  last  legal  settlement ;  and  such  justice 
^uJl  give  an  attested  copy  of  such  examination 
to  the  person  so  examinea,to  be  by  him  delivered 
to  his  commanding  officer  to  be  produced  when 
required;  which  said  examination  and  such  at- 
tested copy  thereof  shall  be  at  any  time  admitted 
M  good -and  legal  evidence  as  to  such  legal  settle- 
ment before  any  justice  or  at  any  general  or 
quarter  sessions  of  the  peace,  allhouj^h  such 
marine  be  dead  or  absent  from  the  kmgdom : 
Provided  always,  that  in  case  any  marine  shall 
be  again  summoned  to  make  oatn  as  aforesaid, 
then,  on  such  examination  or  such  attested  copy 
being  produced,  such  marine  shall  not  be  obliged 
to  make  any  other  0t  further  oath  with  r^ard  to 
his  legal  settlement,  but  shall  leave  with  such 
justice  a  copy  of  such  examination  or  a  copy  of 
such  attested  copy  of  examination,  if  required. 


93.  Notwithstanding  anything  in  this  Act  con- 
tained, a  marine  shall  be  liable  to  contribute  to 
the  maintenance  of  lua  wife  and  of  bis  children, 
and  also  to  the  maintenance  of  any  bastard  child 
of  which  he  may  be  raroved  to  be  the  father,  to 
the  san^e  extent  as  if  ne  were  not  a  marine ;  but 
execution  shall  not  issue  against  his  military 
necessaries  or  emdpments,  nor  shall  he  be  liable 
to  be  imprisoned  or  taken  out  of  Her  Majesty's 
service  in  consequence  of  such  liability,  or  any 
order  made  for  enforcing  the  same;  nor  shall  he 
be  liable  to  be  punishea  as  an  idle  or  disorderly 
person,  or  as  a  rogue  and  vagabond,  or  as  an 
incorrigible  rogue,  under  the  Act  passed  in  the 
fifth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-thr^,  intituled  ''An  Act  for  the 
"  punishment  of  idle  and  disorderly  persons,  and 
"  rogues  and  vagabonds,  in  that  part  of  Great 
"  Britain  called  England,"  or  under  any  other 
Act  of  Parliament,  for  the  offence  of  neglecting 
to  maintain  his  family  or  any  member  thereof,  or 
of  leaving  his  family  or*any  member  thereof 
diargeable  to  any  parish,  township,  or  place,  or 
combination  of  panshes,  or  to  the  common  fund 
of  any  union ;  nor  shall  he,  in  Ireland,  be  liable 
to  be  convicted  under  the  Act  passed  in  the 
session  of  Parliament  held  in  the  tenth  and 
eleventh  years  of  the  reign  of  Her  present  Ma- 
jesty, intituled  ''  An  Act  to  make  provision  for  the 
*'  punishment  of  va^:rant6  and  persons  offending 
"  against  the  laws  in  force  for  the  relief  of  the 
"  destitute  poor  in  Ireland,"  for  the  offence  of 
deserting  or  wilfully  neglecting  to  maintain  his 
wife  or  any  child  whom  he  may  oe  liable  to  main- 
tain, so  that  such  wife  or  child  shall  become 
destitute  and  be  relieved  in  or  out  of  the  work- 
house of  any  union  in  Ireland. 

W^en  any  order  is  made  under  the  Acts  re- 
lating to  the  relief  of  the  poor,  or  under  the 
Bastardy  Acts,  on  a  marine,  or,  if  in  Scotland, 
decree  is  pronounced  by  a  court  of  law  having 
jurisdiction  in  an  action  of  aliment  or  filiation 
and  aliment  against  a  marine  for  the  maintenance 
of  his  wife  or  children,  or  for  the  maintenance  of 
any  such  bastard  child  as  aforesaid,  or  any  of 
such  persons,  or  where,  in  Ireland,  any  civil  bill 
depree  has  been  made  for  the  cost  of  the  main- 
tenance of  any  illegitimate  child  against  anv 
marine  being  the  putative  father  of  such  child, 
under  the  provisions  of  the  Act  passed  in  the 
session  of  rarliament  held  in  the  twenty-sixth 
and  twenty-seventh  years  of  the  reign  of  Her 
present  Majesty,  intituled  "An  Act  to  amend  the 
"  law  enabling  boards  of  guardians  to  recover 
"  costs  of  maintenance  of  illegitimate  children 
"  in  certain  cases  in  Ireland,"  or  when  any  order 
or  decree  has  been  made  on  or  against  any  marine 
for  the  recovery  of  the  cost  of  any  relief  given  to 
the  wife  or  child  of  such  marine  under  the  Acts 
.relating  to  the  relief  of  the  pcor  in  Ireland  by 
way  of  loan,  a  copy  of  such  order  or  decree  shaU 
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be  left  at  the  office  of  the  said  Lord  High  Admiral 
or  the  said  Commissioners  for  executing  the  office 
of  Lord  High  Admiral,  and  the  said  Lord  High 
Admiral  or  the  said  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  may  withhold  a 
portion  not  exceeding  sixpence  of  the  daily  pay 
of  a  non-commissioned  officer  who  is  not  below 
the  rank  of  sergeant,  and  not  exceeding  three- 
pence of  the  daily  pay  of  any  other  marine,  and 
allot  the  sum  so  withheld  in  liquidation  of  the 
sum  adjudged  to  be  paid  by  such  order  or 
decree. 

Where  a  summons  is  issued  agunst  a  marine 
under  the  said  Acts,  or  any  of  them,  or  an  action 
is  nds^  against  him  at  conunon  law  or  und^ 
any  Act  of  Parliament,  for  the  purpose  of  en- 
forcing against  him  any  such  liability  as  afore- 
said, and  such  marine  is  quartered  out  of  the 
petty  sessional  division  in  which  the  sununons 
is  issued,  or  out  of  the  jurisdiction  of  the  court 
in  which  the  action  is  raised,  the  summons  shall 
be  served  on  his  conunanding  officer,  and  such 
service  shall  hot  be  valid  unless  there  be  left 
therewith,  or  along  with  the  service  copy  thereof, 
in  the  hands  of  the  conunanding  officer,  a  sum 
of  money  to  be  adjudged  as  costs  incurred  in 
obtaining  the  order  or  decree  (should  an  order  be 
obtained  or  decree  pronounced  against  the  marine) 
sufficient  to  enable  him  to  attend  the  hearing  of 
the  case,  and  return  to  his  quarters;  and  no 
summmons  whatever  under  the  said  Acts  or  any 
of  them,  or  at  common  law,  shall  be  valid  against 
a  marine  if  served  after  the  time  at  which  an 
order  has  been  given  for  his  embarkation  for 
service  out  of  the  United  Kingdom. 

94.  All  oaths  and  declarations  which  are 
authorised  or  required  by  this  Act  may  be  ad- 
ministered (unless  where  otherwise  provided) 
by  any  justice  of  the  peace  or  other  person  having 
authority  to  administer  oaths  and  declarations ; 
and  any  person  giving  false  evidence,  or  taking 
a  false  oath  or  declioution  where  an  oath  or 
declaration  is  authorised  or  required  to  be  taken 
by  this  Act,  and  being  thereof  duly  convicted, 
shiJl  be  deemed  guilty  of  wilful  and  corrupt 
peijury,  and  shall  oe  liable  to  such  pains  and 
penalties  as  persons  convict^  of  wilful  and 
corrupt  perjury  are  or  may  be  suWect  and  liable 
to;  and  every  commissioned  ofncer  convicted 
before  a  general  court-martial  of  peijuiy  shall  be 
cashiered,  and  every  marine  or  other  person 
amenable  to  the  provisions  of  this  Act  found 
gmity  thereof  by  a  general  or  other  court-martial 
shall  be  punished  at  the  discretion  of  such 
court. 

95.  All  clauses  and  provisions  in  this  Act 
contained  rdating  to  England  shall  be  construed 
to  extend  to  Wales  and  to  the  town  of  Berwick- 
nipon-Tweed ;  and  the  provisions  of  this  Act  shall 


apply  to  all  persons  who  are  or  shall  be  commis- 
sioned or  in  pay  as  an  officer  of  Royal  Marines, 
or  who  are  or  shall  be  listed  or  in  pay  as  a  non- 


and  provisions  relating  to  marines  shall  be  con- 
strueid  to  include  non-commissioned  officers  and 
drummers,  unless  when  otherwise  provided ;  and 
all  clauses  and  provisions  relating  to  justices 
shall  be  construed  to  extend  to  aU  magistrates 
authorised  to  act  as  such  in  their  respectire 
jurisdictions;  and  all  the  powers  given  to  and 
regulations  made  for  the  conduct  of  constables, 
and  all  penalties  and  forfeitures  for  any  neglect 
thereof,  shall  extend  to  all  tithingmen,  bead- 
boroughs,  and  such-like  officers,  and  to  all  in- 
spectors or  other  officers  of  police,  and  to  high 
constables  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  and  places  in  England 
and  Ireland,  and  to  all  justices  of  the  peace, 
magistrates  of  burghs,  commissioners  of  police, 
and  other  chief  officers  and  magistrates  of  cities, 
towns,  villages,  parishes,  and  places  in  Sa>tland, 
who  shall  act  in  the  execution  of  this  Act ;  and 
all  powers  and  provisions  for  billeting  marines  in 
victualling  houses  shall  extend  and  apply  to  all 
inns,  hotels,  livery  stables,  alehouses,  and  to  the 
houses  of  sellers  of  wine  by  retail,  whether 
British  or  foreign,  to  be  drunk  in  their  own 
houses  or  places  thereunto  belonging,  to  all 
houses  of  persons  licensed  to  sell  beer,  &,  porter, 
cider,  or  perry  by  retail,  to  be  consumed  or  drunk 
in  their  dwelling-houses  or  premises,  and  to  all 
houses  of  persons  selling  brandy,  spirits,  strong 
waters,  ciaer,  or  metheglin  by  rdiail  in  Great 
Britain  and  Ireland ;  and  in  Ireland,  when  there 
shall  not  be  found  sufficient  room  in  such  houses, 
then  marines  may  be  billeted  in  such  manner  at 
has  been  heretofore  customary :  Provided  always, 
that  no  officer  or  marine  shall  be  billeted  in  Great 
Britain  in  any  private  houses,  or  in  any  canteen 
held  or  occupied  under  the  authority  of  the 
Admiralty,  War,  or  Marine  Department,  or  upon 
persons  who  keep  taverns  only,  bein^  vintners  of 
the  city  of  London  admitted  to  their  freedcnn  of 
that  company  in  right  of  patrimony  or  appren- 
ticeship, notwithstanding  such  persons  who  keep 
such  taverns  only  have  taken  out  victualling 
licenses ;  nor  in  tne  house  of  any  distiller  kept 
for  distilling  brandy  and  strong  waters ;  nor  m 
the  house  of  any  shopkeeper  whose  principal 
dealings  shall  be  more  in  other  goods  and 
merchandise  than  in  brandy  and  strong  waters, 
so  as  such  distillers  and  shopkeepers  do  not 
permit  tippling  in  such  houses ;  nor  in  the  house 
or  residence  in  any  part  of  the  United  Kingdam 
of  any  foreign  consul  duly  accredited  as  such. 

96.  This  Act  shall  be  in*  force  within  Great 
Britain  from  the  twenty-fifth  day  of  April  one 
thousand  eight  hundred  and  seventy-three  until 
the  twenty-mth  day  of  April  one  thousand  eight 
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hnndfed  and  seveniy-four  indusire ;  and  within 
Ireland,  and  in  Jersey,  Guernsey,  Alderney,  Sark, 
and  the  Isle  of  Man,  and  the  islands  thereto 
belonging,  from  the  first  day  of  May  one  thousand 
eight  hundred  and  sevenly-three  until  the  first 
dij  of  May  one  thousand  eip[ht  hundred  and 
seventy-four  inclusive;  and  within  the  garrison 
of  Gibraltar,  and  within  the  Mediterranean,  and 
m  Spain  and  Portugal,  from  the  fii^  day  of 
August  one  thousand  eight  hundred  and  seventy- 
three  until  the  first  day  of  August  one  thousand 
eiffht  hundred  and  seventy-four  inclusive ;  and  in 
aU  other  parts  of  Europe  where  Royal  Marine 
forces  may  be  serving,  and  the  West  Indies  and 
North  America,  and  Cape  of  Good  Hope,  from 


the  first  dav  of  September  one  thousand  eight 
hundred  and  seventy-three  until  the  first  day  of 
September  one  thousand  eight  hundred  and 
seventy-four  inclusive;  and  in  all  other  places 
from  the  first  day  of  February  one  thousand 
eight  hundred  and  seventy-four  until  the  firet 
day  of  February  one  thousand  eight  hundred  and 
seventy-five  inclusive:  Provided  always,  that 
this  Act  shall,  from  and  after  the  receipt  and 
promulgation  thereof  in  general  orders  m  any 
part  of  Her  Majesty's  dominions  or  elsewhere 
beyond  the  seas,  become  and  be  in  full  force, 
anything  herein  contained  to  the  contrary  not- 
withstanding. 


-•o60«o*- 


ScHBDULE  referred  to  by  this  Act. 


Form  of  Oaths  to  be  tak6n  by  Members  of 
Courts-martial. 

You  shall  well  and  truly  try  and  determine  ac- 
cording to  the  evidence  in  the  matter  now  before 
jou.  So  help  you  GOD. 

You  shall  duly  administer  justice,  according  to 
the  rules  and  articles  for  the  better  government 
of  Her  Mi^eslnr's  Royal  Marine  forces,  and  ac- 
cording to  an  Act  now  in  force  for  the  regulation 
of  the  said  forces  while  on  shore,  without  par- 
tiality, favour,  or  affection,  and  if  any  doubt  snail 
arise  which  is  not  explained  b^  the  said  articles 
or  Act,  according  to  your  conscience,  the  best  of 
your  understanding,  and  the  custom  of  war  in 
the  like  cases:  And  you  shall  not  divulge  the 
sentence  of  the  court  until  it  shall  be  didy  ap- 
proved ;  neither  shall  you,  upon  any  account,  at 
any  time  whatsoever,  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  of  the 
court-martial,  unless  required*  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  or  a 
court-martial  in  a  due  course  of  law. 

So  help  you  GOD. 


Form  of  Oath  of  Judge  Advocate. 

I  do  8wear>  that  I  will  not,  upon 

any  aocouni  whatsoever,  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  cf  the 
court-martial,  unless  required  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  or  a 
court-martial  in  a  due  course  of  law ;  and  that  I 
will  not,  unless  it  be  necessary  for  the  due  dis- 
cbarge of  my  ofBcial  duties,  disclose  the  sentence 
of  the  court  until  it  shall  be  duly  approved. 

So  help  me  GOD. 


Notice  to  be  given  to  a  Recruit  at  the 
Time  of  his  Enlistment. 


Date 


18 


A,B. 


Take  notice,  that  you  enlisted  with 

at  o'clock*  on 

the  day  of  for  the  Royal 

Marines,  and  if   you  do  not  corae  forward  to 
[Aere  name  someplace']  on  or  before 
o'clock*  on  the  day  of  for 

the  purpose  of  being  taken  before'  a  justice, 
either  to  be  attested  or  to  release  yourseliP  from 
your  engagement  by  repaying  the  enlisting 
shilling  and  any  pay  you  may  have  received  as 
a  recruit,  and  by  paying  twenty  shillings  as 
smart  money,  you  will  be  liable  to  be  pumshed 
as  a  rogue  and  vagabond. 

You  are  hereby  also  warned  that  you  \idll  be 
liable  to  the  same  punishment  if  you  make  any 
wilfully  false  representations  uX  the  time  of 
attestation. 

Signature  of  the  non-^ommis- 1 

stoned  officer  serving  the  notice.    J 

•  At  AM.  or  p.ai.,  OS  the  ca^e  may  bo. 


Vol.   LI. — Law  Jour.  Stat. 


Declaration  to  be  made  by  Recruit  on 
Attestation. 

I  now  residing  in  the  parish  of 

in  the  county  of  ,  do 

solemnly  and  sincerely  declare,  that  to  the  best 
of  my  knowledge  and  belief  I  was  bom  in  the 
parish  of  (a)  in  or  near  the  town 

of  (b)  in  the  county  of  (c)  , 

and  am  years  of  age ;  that  I  am  of  the 

trade  or  calling  of  [or  of  no  trade  or 
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calling^,  as  the  case  may  be"] ;  that  I  am  not  an 
apprentice ;  that  I  am  married  (that  I  am  not  a 
widower ;  that  I  am  a  widower,  and  that  I  have 
(or  have  not)  children)  [or  not  married,  as  the 
case  may  be"] ;  that  I  do  not  belong  to  the  militia, 
or  to  the  naval  coast  volunteers,  or  royal  naval 
volunteers,  or  to  any  portion  of  Her  Majesty's 
land  or  sea  forces-;  that  I  have  never  served 
Her  Majesty  by  land  or  sea  in  any  military, 
marine,  or  naval  employment  whatsoever,  ex- 
cept ;  that  I  have  never  been  marked 
with  the  letter  D ;  that  I  have  never  been  rejected 
as  unfit  for  Her  Majesty's  service  on  any  previous 
enlistment ;  that  I  was  enlisted  at 
on  the  day  of  18      ,  at 

o'clock  m.  by 

of  ,  and  that  I  have  read  [or  had 

read  to  me]  the  notice  then  given  to  me  and 
understood  its  meaning;  that  I  enHsted  for  a 
boimty  of  and  a  free  kit  [as  the 

case  may  be"],  and  have  no  objection  to  make  to 
the  manner  of  my  enlistment ;  that  I  am  willing 
to  be  attested  to  serve  in  the  Royal  Marines  for 
the  term  of  [the  blank  after  the  words  "term 
of"  to  be  filied  up  with  twelve  years,  if  the 
person  enlisted  is  of  the  age  of  eighteen  years  or 
upwards;  but  if  under  that  aye,  then  the  difference 
between  his  age  and  eighteen  is  to  be  added  to  such 
twelve  years},  provided  Her  Majesty  should  so 
long  require  my  services,  and  also  for  such 
further  term,  not  exceeding  two  years,  as  shall 
be  directed  by  the  commanding  officer  on  any 
toreign  station. 

Signature  of  recruit, 

Signature  of  witness. 

Note  (aj,  (6),  (c).— These  blanks  need  not  be  filled  up  if 
the  recruit  is  unable  to  give  the  requisite  information. 


Oath  to  be  taken  by  a  Recruit  on 
Attestation. 

I  do  make  oath,  that  I  will  be  faithful  and 
bear  true  allegiance  to  Her  Mijesty,  her  heirs 
and  successors;  and  that  I  will,  as  in  duty 
bound,  honestly  and  fiedthfully  defend  Her  Ma- 
jesty, her  heirs  and  successors,  in  person, 
crown,  and  dignity,  against  all  enemies,  and 
will  observe  and  obey  all  orders  of  Her  Majestv, 
her  heirs  and  successors,  and  of  the  generals 
and  officers  set  over  me. 

So  help  me  GOD. 
Witness  my  hand, 

Signature  of  the  recruit. 

Witness  present. 

Declared  and  sworn  before  me' 
at  this 

day  of  one  thou- 

sand eight  hundred  and 
at  o'clock. 

Signature  of  the  justice. 


Declaration  to  be  made  by  a  Marine 
renewing  his  Service. 

I  do  declare,  that  I  am  at  present 

[or  was,  as  the  case  may  be,"]  in  the  division 

of  the  Royal  Marine  forces ;  that  I  enlisted  on 
the  day  of  for  a  term  of 

years;  that  I  am  of  the  age  of  yean; 

and  that  I  will  serve  Her  Majesty,  her  heirs  and 
successors,  as  a  marine,  for  a  further  term  of 
years  [to  be  filled  up  with  such  number 
of  years  as  shall  be  required  to  complete  a  total 
service  of  twenty-one  years'],  provided  my  ser- 
vices should  so  long  be  reqmred,  and  also  for 
such  further  term,  not  exceeding  two  years,  as 
shall  be  directed  by  the  conmianding  officer  on 
any  fordgn  station. 

Signature  of  marine, 

Signature  of  witness. 

Declared  before  me  this  1 

day  of  18'     •     J 


Form  of  Oath  to  be  taken  by  a  Master 
whose  Apprentice  has  absconded. 

I  of  do  make  oath, 

that  I  am  by  trade  a  ,  and  that 

was  bound  to  serve  as  an  appren- 
tice to  me  in  the  said  trade,  by  indenture  dated 
the  day  of  for  the 

term  of  years ;  and  that  the  said 

did  on  or  about  the 
day  of  last  abscond  and  quit  my 

service  without  my  consent,  and  that  to  the  best 
of  my  knowledge  and  belief  the  said 
is  aged  about  years.    Witness  my 

haS  at  the  dav  ctf 

one  thousand  eight  hundred 
and 

Sworn  before  me  at  T 

this  day  of  I 

one  thousand  f 

eight  hundred  and  .J 


Form  of  Justice's  Certificate  to  be  givtn  to 
the  Master  of  an  Apprentice. 


to  wit. 
certify,  that 
before  me  at 
of 
and 
trade  a 


}I  oneofHerMijesty's 

justices  of  the  peace  of 


came 


of 
the 
one  thousand  eight  hund 
,  and  made  oath  that  he  was  by 
,  and  that  was 


bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the  day 

of  ,  for  the  term  of  years ; 
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and  that  the  said  apprentice  did  on  or  about  the 

day  of  abscond  and  quit  the 

service  of  the  said  without  his  con- 


sent, and  that  to  the  best  of  his  knowledge  and 
belief  the  said  apprentice  is  aged  about 
years. 


DESCBipfiON  Return  of 
as  the  case  may  be"]  on  the 
confinement  at 
deserter  from  the  Royal  Marines. 


on  the 


who  was  apprehended  [or  surrendered  himself^ 

day  of  and  was  committed  to 

day  of  as 


Age           .           ...            . 

/ 

Height           ....               - 

Feet 

Inches. 

Complexion           -               -               .         -         - 

Hair 

Eye- - 

Marks 

Probable  date  of  enlistment,  and  "where 

Probable  date  of  desertion,  and  from  what  place 

r 

Name  and  occupation  and  address  of  the  per- 
son by  whom  or  through  whose  means  the 
deserter  was  i^>prehendea  and  secm'ed. 

•' 

Particulars    of  the    evidence   on   which    the 
prisoner  is  committed ;  and  showing  whether 
he  smrendered  or  was  apprehended,  and  in 

^     what  manner,  and  upon  whit  grounds. 

*  It  is  important  for  the  public  service,  and  for  the  interest  of  the  deserter,  that  this  part  of  the  retmn  shonld  be 
aoenntely  nlled  up,  and  the  details  should  be  inserted  by  the  magistnte  in  his  own  handwriting,  or,  under  his  direction, 
byhisd^rk. 


I  do  hereby  certify,  that  the  prisoner  has  been 
duly  examined  before  me  as  to  the  circumstance 
herein  stated,  and  has  declared  in  my  presence  that 
hef  a  deserter  from  the  above-mentioned 

corps. 

Signature  and    address 

of  magistrate, 

Signature  of  prisoner, 

Signatwre  of  informant. 


t  Insert  "is"  or  *'is  not,"  as  the  case  may  be. 


I  certify  that  I  have  inspected  the  prisoner,  and 
consider  himj  for  military  service. 

Signature    oj    military 

medicai  officer,  or  of  private 
medical  practitioner, 

t  Insert  "  fit "  or  "  unfit.*'  as  the  case  may  be,  and,  if  onflf, 
state  the  cause  of  unfitness. 


P  2 
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Chap.  12. 
Custody  of  Infants, 

ABSTRACT   OF  THB   ENACTMENTS. 

1 .  Court  of  Chancery  may  order  that  mother  may  have  access  to  and  custody  of  infant 

under  sixteen  years, 

2.  In  case  of  separation  deed  between  father  and  mother, 

3.  Repeal  of  2^3  Vict.  c.  54. 


An  Act   to  amend   the  Law  as   to  the 
Custody  of  Infants. 

(24th  April  1873.) 

Whereas  it  is  expedient  further  to  amend  the 
law  relating  to  the  custody  of  infants  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  From  and  after  the  passing  of  this  Act  it 
shall  be  lawful  for  the  High  Court  of  Chancery 
in  England  or  in  Ireland  respectively,  upon 
hearing  the  petition  by  her  next  friend  of  the 
mother  of  any  infant  or  infants  under  sixteen 
years  of  age,  to  order  that  the  petitioner  shall 
nave  access  to  such  infant  or  infants  at  such  times 
and  subject  to  such  regulations  as  the  Court  shall 
deem  proper,  or  to  order  that  such  infant  or  in- 
fants shall  be  delivered  to  the  mother,  and  remain 
in  or  under  her  custody  or  control,  or  shall,  if 


already  in  her  custody  or  under  her  control,  re- 
main therein  until  such  infant  or  infants  diill 
attain  such  a^e,  not  exceeding  sixteen,  as  the 
Court  shall  durect;  and  further,  to  order  tfait 
such  custody  or  control  shall  be  subject  to  audi 
regulations,  as  regards  access  by  the  father  or 
guardian  of  such  inftmt  or  infietnts,  and  other- 
wise, as  the  said  Court  shall  deem  proper. 

2.  No  agreement  contained  in  any  separation 
deed  made  between  the  father  and  mother  of  an 
infant  or  infants  shall  be  held  to  be  inndid  b? 
reason  onl^r  of  its  providing  that  the  father  of  such 
infant  or  infants  shall  give  up  the  custody  or 
control  thereof  to  the  mother :  Provided  always, 
that  no  Court  shall  enforce  any  such  agreement 
if  the  Court  shall  be  of  opinion  that  it  will  not  be 
for  the  benefit  of  the  infant  or  infants  to  give 
efPect  thereto. 

3.  The  Act  of  the  second  and  thbrd  Victoria, 
chapter  fifty-four,  intituled  ''An  Act  to  amend 
the  law  relating  to  the  custody  of  iniknts,"  shall 
be  and  is  hereby  repealed. 


Chap.  13. 
Salmon  Fisheries  Commissioners. 


ABSTRACT   OF   THB   ENACTMENT. 

1 .  Discontinuance  of  Special  Fishery  Commissioners.    28  ^  29  Vict,  c.  121. 


An  Act  to  discontinue  the  Office  of 
Special  Commissioners  of  Salmon  Fish- 
eries in  England.     (24th  April  1873.) 

Whereas  under  the  Sahnon  Fishery  Act, 
1865,  certain  Special  Commissioners  were  ap- 
pointed, whose  offices  were  to  continue  in  force 
for  two  years,  and  from  thenceforth  until  the  end 
of  the  next  session  of  Parliament,  and  by  various 
Acts,  and  lastly  by  the  Expiring  Laws  Continu- 
ance Act,  1872,  the  offices  of  the  said  Commis- 


sioners were  continued  until  the  first  day  of 
October  one  thousand  eight  hundred  and  seventy- 
three,  and  the  end  of  the  then  next  session  of 
Parliament : 

And  whereas  it  is  expedient  to  discontinue  the 
said  Conunissioners  as  herein-after  mentioned : 

Be  it  therefore  enacted  1)y  the  Queen's  most 
Excellent  Majes^,  by  and  wiUi  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembledy  and  by  the  authority  of  the  same,  as 
follows : 
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1.  After  the  passing  of  this  Act,  th&  offices  of 
the  Spedal  Commissiooers  appointed  under  the 
Sahnon  Fishery  Act>  1865,  and  all  powers,  rights, 
and  privileges  pertaining  thereto,  shall  determine. 


without  prejudice  nevertheless  to  anything  done 
by  the  said  Commissioners  before  the  said  day, 
and  no  further  appointment  of  such  Ck)mmis- 
sioners  shall  be  made  under  the  said  Act, 


Chap.  14, 
Porlpatrick  Harbour. 


ABSTRACT  OF  THB   BNACTMEXT8. 

1.  Enactments  in  schedule  repealed, 

2,  Board  of  Trade  freed  from  all  liability  in  respect  of  harbour,  4*c. 

3.  Confirmation  of  acts  of  Board  of  Trade  previous  to  Act, 

4,  Lighthouse,  ^c.  to  be  vested  in  t^e  Commissioners  of  Northern  Lighthouses, 

Schedule, 


An  Acfc  to  repeal  the  Acts  relating  to 
the  Harbour  of  Portpatrick  in  Scot- 
land, and  to  vast  the  Lighthouse  of 
Portpatrick  in  the  Commissioners  of 
Northern  Lighthouses. 

(15th  May  1873.) 

Whereas  bv  an  Act  passed  in  the  session  of 
Parliament  hela  in  the  nrst  year  of  the  reign  of 
His  Majesty  Kinf^r  George  the  Fourth,  intituled 
"  An  Act  for  improving  and  completing  the 
"  harbour  of  Portpatrick  in  Scotland,  so  as  to 
"  render  the  same  a  more  fit  sitiuition  for  His 
"  Majesty's  packets/'  commissioners  were  ap- 
pointed to  act  in  the  execution  of  the  said  Act, 
and  to  construct  and  maintain  a  fit  and  proper 
harbour  at  Portpatrick  for  affording  suitable 
accommodation  to  His  Majesty's  packets  on  the 
station  between  Portpatrick  and  Donaghadee : 

And  whereas  in  pursuance  of  certain  of  the 
provisions  of  the  Harbours  Transfer  Act,  1862, 
ttie  said  harbour  of  Portpatrick  and  all  break- 
waters, piers,  jetties,  quays,  wharves,  lighthouses, 
roads,  approaches,  works,  and  buildings  belong- 
ing tiiereto,  and  the  ground  and  soil  thereof,  and 
all  lands  and   hereditaments  acquired  for  the 

yurposes  thereof,  so  far  as  on  the  first  day  of 
anuaiT  one  thousand  eight  hundred  and  sixty- 
three  the  same  were  vested  in  the  Admiralty  or 
in  any  commissioner  for  the  execution  of  any 
Act  for  any  estate  or  interest,  but  not  further  or 
otherwise,  were  transferred  to  and  became  vested 
in  the  Board  of  Trade  in  trust  for  Her  Majesty, 
her  heirs  and  successors,  for  the  public  service : 

And  whereas  the  said  port  ana  harboiur  are  no 
bnger  used  by  Her  Majesty's  packets,  and  the 
Board  of  Trade  have  therefore  ceased  to  act  with 
respect  to  the  said  port  and  harbour  of  Port- 
paUick  under  the  provisions  of  the  recited  Acts, 


and  it  is  therefore  expedient  that  the  said  pro- 
visions should  be  repealed,  and  that  provisions 
such  as  are  in  this  Act  contained  should  be 
made: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migestv,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
fallows : 

1.  The  enactments  3pecified  in  the  first  and 
second  columns  of  the  schedule  to  this  Act 
ani;texed  shall,  to  the  extent  specified  in  the 
third  column  of  the  said  schedule,  be  and  the 
same  are  hereby  repealed. 

2.  The  Board  of  Trade  shall  be  and  arc  by 
this  Act  absolutely  freed  and  released  from  all 
liabilities  whatsoever  (if  any)  under  the  enact- 
ments by  this  Act  repealed,  or  any  of  them,  or 
otherwise  howsoever  m  relation  to  the  making, 
maintaining,  and  preserving  the  port  and  harboiu* 
of  Portpatrick,  and  of  all  piers,  quays,  wharves, 
jetties,  works,  erections,  and  buildings  in  con- 
nexion therewith,  and  in  relation  to  the  navi- 
gation or  use  of  the  said  port  and  harbour,  and 
in  relation  to  the  making,  amending,  widening, 
turning,  altering,  or  enlarging  of  any  roads, 
ways,  passages,  and  other  conveniences  in  con- 
nexion with  the  said  harbour,  and  in  relation  to 
all  matters  and  things  necessary  or  proper  for 
the  improving,  completing,  and  maintaining  of 
the  said  port  and  harbour,  and  the  execution 
of  the  purposes  of  the  said  enactments,  or  any 
of  them. 

3.  All  sales  bv  the  Board  of  Trade  before  the 

Skssing  of  this  Act  of  lands  vested  in  the  said 
oard,  under  any  of  the  enactments  by  this  Act 
repealed,  and  all  conveyances  of  the  same  made 
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before  the  passing  of  this  Act,  and  all  matters  or 
things  done  before  the  ptassing  of  this  Act  by  the 
Board  of  Trade  in  relation  to  the  said  port  and 
harbour  of  Portpatrick,  or  any  works  connected 
therewith,  shall  be  and  the  same  are  hereby 
declared  to  be  good,  valid,  and  effectual  and 
binding  upon  all  parties. 

4.  From  and  after  the  passing  of  this  Act,  the 
lighthouse  of  Portpatrick,  and  the  light-keepers 


dwelling  house,  with  the  land,  buildings,  ind 
appurtenances  thereunto  respectively  belonging, 
and  all  the  fixtures,  apparatus,  and' furniture 
connected  therewith,  shidl  be  transferred  to  and 
vested  in  the  Ck>mmis8ioners  of  Northern  light- 
houses ;  and  the  maintenance,  control,  and 
management  of  the  said  lighthouse  shall  thence- 
forth be  in  the  said  Conunissioners  in  the  same 
way  as  are  the  several  lighthouses  now  belonging 
to  them. 


Schedule. 


Date  of  Act. 


1  Geo.  4.  c.  112. 


24  &  25  Vict.  c.  106. 


25  &  26  Vict.  c.  69. 


Title. 


Portions  of  Act  repealed. 


An  Act  for  improving  and  completing  the 
harbour  of  Portpatrick  in  Scotland,  so  as 
to  render  the  same  a  more  fit  situation 
for  His  Majesty's  packets. 

An  Act  to  enable  the  Admiralty  to  close 
4he  harbour  of  Portpatrick  during  the 
execution  of  certain  works  in  such  har- 
bour sanctioned  by  Parliament. 

An  Act  for  transferring  firom  the  Admiralty 
to  the  Board  of  Trade  certain  powers 
and  duties  relative  to  harbours  and  navi- 
gation under  local  and  other  Acts,  and 
for  other  purposes. 


The  whole  Act. 


The  whole  Act 


So  much  of  section  17, 
and  of  the  Schedule,  as 
relates  to  Portpatrick 
Harbour. 


Chap.  15. 
New  Zealand  (Roads,  ^c.)  Loan  Act,  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

Amendment  of  sect.  3  o/ 33  4-  34  Vict.  c.  40. 
Construction  of  Act. 
Short  title. 


An  Act  to  amend    the  New  Zealand 
Roads,  &;c.  Loan  Act,  1870. 

(15th  May  1873.) 

Whereas  by  the  New  Zealand  (Roads,  &c.) 
lioan  Act,  1870,  (in  this  Act  referred  to  as  the 
principal  Act,)  the  Treasury  were  authorised  to 
guarantee  the  payment  of  a  loan  not  exceeding 
one  million  pounas,  reused  by  the  Government  of 
New  Zealand  for  the  purposes  therein  ^mentioned, 
and  it  was  provided  tnat  the  Treasinry  should  not 
give  any  guarantee  unless  and  until  provision 


had  been  nmde,  as  therein  mentioned,  for  secuiJDg 
the  payment  of  the  principal,  interest,  and  sinkiog 
funa  of  the  said  loan : 

And  whereas  by  the  last  paragraph  of  section 
three  of  the  principal  Act  it  was  enacted  as 
follows : 

"  The  Treasury  shall  not  guarantee  in  any  one 
"  year  a  larger  sum  than  two  hundred  thousand 
**  pounds,  and  the  Treasury  before  guaranteeing 
"  any  portion  of  the  loan  after  the  first  shaU 
**  satisfy  themselves  that  the  portion  of  the  loan 
"  already  raised  has  been  or  is  in  the  course  of 
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"  being  spent  for  the  purposes  mentioned  in 
"this  Act:" 

And  whereas  the  said  loan  is  a  portion  of  a 
loan  of  much  larger  amount,  which  the  Govern- 
ment of  New  Zealand  are  authorised  to  raise  for 
the  purposes  mentioned  in  the  above  Act,  and  of 
which  the  residue  will  not  be  guaranteed  by  the 
Treuury,  and  a  considerable  portion  of  such  loan 
has  been  actually  raised  without  such  guarantee, 
and  part  hereof  to  the  amount  of  upwards  of 
eight  hundred  thousand  poimds  has  been  actually 
expended  for  the  purposes  mentioned  in  the 
pnndpal  Act : 

Ana  whereas  the  Government  of  New  Zealand 
have  represented  to  the  Treasury  that  the  relaxa- 
tion of  the  conditions  of  the  above-recited  enact- 
ment in  section  three  of  the  principal  Act  would 
enable  them  to  raise  the  said  loan  on  better 
terms,  and  thus  cany  into  effect  at  less  cost  the 
purposes  of  the  principal  Act : 

And  whereas  it  is  expedient  to  substitute  for 
the  above-recited  enactment  of  section  three  of 
the  imncipal  Act,  such  enactment  as  herein-after 
menaofieo: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 


consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows; 
(that  is  to  say,) 

1.  The  last  paragraph  of  section  three  of  the 
principal  Act  (which  paragraph  is  above  recited) 
IS  hereby  repealed,  and  in  lieu  thereof  be  it 
enacted  as  follows : 

The  Treasury  shall  not  after  the  passing  of 
this  Act  give  anv  further  guarantee  imder  the 
principal  Act  unless  and  until  the  Treasury  are 
satisfied  that  the  portion  of  the  loan  previously 
guaranteed,  or  an  equal  amount  of  anv  other  loan 
of  the  Government  of  New  Zealand,  has  been  or 
is  in  the  course  of  being  spent  for  the  purposes 
mentioned  in  the  principal  Act. 

2.  This  Act  shall  be  construed  as  one  with  the 
principal  Act. 

3.  The  principal  Act  and  this  Act  may  be  cited 
together  as  the  **  New  Zealand  (Roads,  &c.)  Loan 
Acts,  1870  and  1873,"  and  this  Act  may  be  cited 
as  the  New  Zealand  (Roads,  &c.)  iJoan  Act, 
1873. 


Chap.  16. 
Marriage  Law  (Ireland)  Amendment  Acty  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Extension  of  provisions  of  26  ^  27  Vict,  c,  27.  and  7  S^  8  Vict.  c.  81. 

2.  Certain  marriages  declared  valid, 

3.  Short  title, 

4.  Construction  of  Act, 


An  Act  to  amend  the  Law  relating  to 
Marriages  in  Ireland  in  certain  cases. 
(15th  May  1873.) 

Whereas  doubts  have  been  entertained 
whether  the  provisions  of  the  Act  passed  in  the 
twenty-sixth  year  of  the  reign  of  Her  present 
Majesty,  chapter  twenty- seven,  relating  to  the 
registration  of  places  of  public  worship  in  Ire- 
land, and  the  solemnization  of  marriages  therein, 
extend  to  places  of  public  worship  used  by  any 
diurch  or  religious  community  who  are  not 
Roman  Catholics  and  who  do  not  describe  them- 
selves as  Protestant : 

And  whereas  it  is  expedient  to  remove  such 
doubts,  and  to  make  provision  for  the  solemni- 
zation of  marriages  between  members  of  any 
such  church  or  religious  community  in  manner 
following : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Maiesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as^ 
sembled,  and  by  the  authority  of  the  same,  as 
follows  : 

1.  All  the  provisions  of  the  said  Act  relating 
to  the  registration  of  places  of  public  worship 
shall  be  deemed  to  extend  and  apply  to  places 
of  public  worship  used  by  any  such  church  or 
religious  community  as  aforesaid;  and  all  the 
provisions  of  the  said  Act,  and  of  the  Act  passed 
m  the  seventh  and  eighth  years  of  the  reign  of 
Her  present  Mi^esty,  chapter  eighty-one,  and  of 
the  Acts  amendmg  and  extending  the  said  Acts 
or  either  of  them,  relating  to  marriages  between 
persons  one  or  both  of  whom  shall  bdong  to  any 
church,  denomination,  or  body  of  Protestant 
Christians,  so  far  as  the  same  are  now  in  force 
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and  applicable,  shall  be  deemed  to  extend  and  3.  This  Act  may  be  cited  for  all  purposeB  as 

shall  extend  and  apjJly  to  marriafifes   between  the    Marriage  Law  (Ireland)  Amendment  Act, 

j)erson8  one  or  both  of  whom  shall  belong  to  any  1873 ;  and  the  siud  Act  of  the  twenty-sixth  year 

such  church  or  religious  community  as  aforesaid.  of  the  reign  of  Her  present  Majesty,  chapter 

twenty-seven,  and  this  Act,  may  be  cited  togewer 

2.  Any  marriage  heretofore  solemnized  between  for  all  purposes  as  the  Marriage  Law  (Iielaod) 

members  of  any  such  church  or  religious  com-  Amendment  Acts,  1863  and  1873. 
munity  as  aforesaid  which  would  have  been  legal 

and  valid  had  the  parties  to  such  marriage  been  4    rj^jg  ^ct  and  the  said  Act  of  the  twenty- 

Protestant  Episcopalians  within  the  meaning  of  3^^^^  year  of  the  reign  of  Her  present  Majesty, 

the  Matrunomal  Causes  and  Marriage  Law  (Ire-  ^^apter  twenty-seven,  so  far  as  the  same  iinot 

land)  Amendment  Act    1870,  shall  be  and   be  inconsistent  with  this  Act,  shaU  be  construed 

deemed  valid  to  all  intents  and  purposes,  notwith-  together  as  one  Act. 
standing  that  such  parties  were  not  Protestant 
Episcopalians  at  the  time  of  such  marriage. 


Chap.  17. 
J'hc  East  India  Stock  Dividend  Redemption  Act,  1873. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Short  title, 

2.  Interpretation  of  terms, 

3.  The  Dividend  on  East  India  Stock  to  be  redeemed  or  commuted, 

4.  The  Dividend  to  cease  from  30th  April  1874. 

6.  Power  to  Secretary  of  State  in  Council  of  India  to  offer  Terms  of  Commutation  to  proprietors  of 
Stock, 

6.  Power  to  Secretary  of  State  in  Council  to  prescribe  the  manner  in  which  the  assents  of  proprietors 

are  to  be  given,  S^, 

7.  East  India  Company  to  furnish  necessary  information,  and  to  permit  access  to  their  books. 

8.  Commutation  may  be  offered  to  proprietors  or  to  Company, 

9.  East  India  Company  to  comply  with  instructions  of  Secretary  of  State  in  Council,  and  to  furnish 

Certificates, 
10.  Power  to  Paymaster- General,  on  behalf  of  Court  of  Chancery  in  England,  and  Accountant-General 

of  Court  of  Chancery  in  Ireland,  to  assent  to  proposed  commutation.    Special  orders  may  be  made 

on  application  of  persons  interested.     Power  to  Courts  of  Chancery  to  direct  Paynuuter-Generd 

and  Accountant-general  to  assent  where  no  special  orders. 
l\.  Power  to  Executors,  Sfc.  to  assent. 

12.  Conditions  on  which  Trustees,  Executors,  and  Administrators  may  assent. 

13.  Proprietors  not  assenting  to  commute,  to  receive  on  30th  April  1874,  200/.  sterling  for  100/.  Stock. 

14.  Payment  to  Bank  of  England  for  the  use  of  proprietors  of  total  amount  payable,  to  be  deemed 

payment  to  East  India  Company. 

15.  Commissioners  for  Reduction  of  National  Debt  to  transfer  Security  Fund  of  the  India  Compwuy  to 

Account  of  Secretary  of  State  in  Council. 

16.  Power  to  Secretary  of  State  in  Council  to  grant  Letter  of  Attorney  for  sale,  fyc.  of  Stock  on  aeeownt 

of  Security  Fund. 

17.  Account  how  to  be  drawn  upon, 

18.  No  part  of  transferred  Stocks  to  be  applied  otherwise  than  to  redemption  of  dividends  until  certem 

claims  satisfied. 

19.  Bonds  or  Contracts  to  transfer  East  India  Stock  to  be  deemed  satisfied  by  transfer  of  equivalent 

amount  of  any  Stocks,  Funds,  or  Securities  offered  by  way  of  commutation,  unless  notice  given. 
As  to  payment  of  Dividend, 

20.  Lenders  of  East  India  Stock  on  Contract  to  replace,  may  demand  200/.  sterling  for  every  100/. 

Stock, . 

21.  Powers  of  Attorney  for  sale  or  transfer  of  East  India  Stock  to  authorise  receipt  of  Redemption 

Money  or  assent  to  commutation.    Powers  of  Attorney  for  receipt  of  Dividends  on  East  Iw^ 
Stock  to  authorise  receipt  of  Dividends  on  Stocks  accepted  in  lieu  thereof. 
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22.  Trusts  as  to  Stock  commuted  shall  extend  to  Stocks  received  by  way  of  commutation. 

23.  Questions  as  to  trusts  arising  on  Commutations  under  this  Act  may  be  decided  by  Courts  of  Chancery 

in  England  or  Ireland,  or  by  the  Court  of  Session  in  Scotland, 

24.  Transfer  of  Unclaimed  Redemption  Money  to  Secretary  of  State  in  Council, 

25.  lAst  of  names  in  which  t^  Stock  stood  in  respect  whereof  Redemption  Money  Unclaimed, 

26.  Dividends  Unclaimed  for  ten  years  to  be  transferred  to  Secretary  of  State  in  Council, 

27.  Other  Unclaimed  Dividends  to  be  transferred  to  East  India  Stock  Dividend  Account,    Dividends  on 

that  Account  Unclaimed  for  ten  years  to  be  transferred  to  Secretary  of  State  in  Council. 

28.  Redemption  Money  and  Dividends  transferred  to  Secretary  of  State  in  Council  to  be  applied  as  part 

of  Revenues  of  India. 

29.  Repayment  to  person  showing  title. 

30.  Three  months  notice  before  payment. 

31.  Advertisements  before  payment. 

32.  Application  to  Court  to  rescind  order. 

33.  Secretary  of  State  in  Council  not  responsible  to  second  Claimant. 

34.  Order  in  favour  of  second  Claimant ,  showing  title. 

35.  Delivery  of  Books  and  Documents  relating  to  East  India  Stock  to  Secretary  of  State  in  Council. 

36.  Dissolution  of  East  India  Company, 

37.  Indemnity  to  East  India  Company,  Commissioners  for  Reduction  of  National  Debt,  and  Bank  of 

England. 


Aa  Act  to  provide  for  the  Redemption 
or  Commutation  of  the  Dividend  on 
the  Capital  Stock  of  the  East  India 
Company,  and  for  the  transfer  of  the 
Security  Fund  of  the  India^  Company 
to  the  Secretary  of  State  in  Coimcil 
of  India,  and  for  the  Dissolution  of 
the  East  India  Company. 

(15th  May  1873.) 

Whbrbas  it  is  expedient  that  provision  should 
be  made  for  the  reaemption  or  commutation  of 
the  Dividend  on  the  Capital  Stock  of  the  East 
India  Company,  and  for  the  transfer  of  the 
Security  Fund  of  the  India  Company  to  the 
Secretary  of  State  in  Council  of  India,  and  for 
the  Dissolution  of  the  East  India  Company : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mijesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  the  present  Parliament  assembled, 
and  by  the  authori^  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  ''The  East  India 
Stock  Dividend  Redemption  Act,  1873." 

2.  In  this  Act— 

**  East  India  Stock  "  means  the  Capital  Stock 
of  the  East  India  Company : 

The  expression  "  Proprietors  of  East  India 
Stock"  means  and  includes  all  persons, 
bodies  politic  or  corporate,  and  the  executors 
or  administrators  of  all  persons  in  whose 
names  any  portion  or  Share  of  East  India 
Stock  may  oe  standing  in  the  books  kept 
for  or  on  behalf  of  the  East  India  Comjpanv 
by  the  Governor  and  Company  of  the  Bank 
of  England. 


3.  The  Dividend  now  payable  by  law  to  the 
East  India  Company  on  East  India  Stock  shall 
be  redeemed  or  commuted  as  herein-after  men- 
tioned. 

4.  The  Dividend  now  payable  by  law  to  the 
East  India  Company  on  East  India  Stock  shall 
continue  payable  until  the  Thirtieth  day  of  April 
One  thousand  eight  hundred  and  seventy-four, 
and  no  lonser. 

Provided  always,  that  a  proportionate  part  of 
the  said  Dividend,  and  no  more,  shall  become 
due  for  the  period  iVom  the  Sixth  day  of  January 
One  thousand  eiffht  hundred  and  seventy-four, 
to  the  Thirtieth  dav  of  April  in  the  same  year ; 
and  the  payment  of  such  proportionate  part  shall 
be  made  as  near  as  may  be  in  the  manner  in 
which  the  half-yearly  payments  of  the  said 
Dividend  are-  now  made,  and  all  powers  of 
attorney  in  force  at  the  time  of  the  passing 
of  this  Act,  or  which  may  hereafter  be  ^nted, 
for  the  receipt  of  Dividends  to  accrue  on  East 
India  Stock,  shall,  unless  legally  revoked,  enable 
the  Attorney  or  Attorneys  therein  named  to 
receive  the  proportionate  part  of  the  Dividend 
which  will  become  due  on  the  Thirtieth  day  of 
April  One  thousand  eight  hundred  and  seventy- 
four.  ^ 

5.  llie  Secretary  of  State  in  Council  of  India 
may  offer  for  the  acceptance  of  the  proprietors 
of  East  India  Stock,  by  way  of  commutation  for 
their  respective  portions  or  shares  of  the  Dividend 
thereon,  any  stocks,  funds,  or  securities  which 
the  Secretary  of  State  in  Council  may  have 
power  to  dispose  of,  or  may  be  authorised  by  any 
Act  of  Parliament  to  create  and  issue ;  and  any 
such  offer  mav  be  made  upon  such  terms  and 
subject  to  sucn  conditions  as  the  Secretary  of 
State  in  Council  shall  think  fit. 
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6.  The  Secretary  of  State  in  Council  may 
prescribe  the  manner  in  which  the  assents  of 
the  proprietors  of  East  India  Stock  to  accept 
any  of  such  Stocks,  Funds,  or  Securities  as  may 
be  offered  in  respect  of  the  proposed  commuta- 
tion are  to  be  signified,  and  the  period  within 
which  such  assents  are  io  be  given,  and  may 
order  that  the  transfer  books  of  East  India  Stock 
be  closed  from  such  date  as  may,  in  the  opinion 
of  the  Secretary  of  State  in  Council,  be  necessary 
or  convenient. 

7.  Upon  the  requisition  of  the  Secretary  of 
State  in  Council,  tne  East  India  Company  shall 
furnish  the  Secretary  of  State  in  Council  with 
all  necessary  information  as  to  the  proprietors  of 
East  India  Stock,  and  shall  permit  any  person 
or  persons  appointed  by  the  oecretary  of  State 
in  Council  to  nave  free  access  to  the  books  kept 
for  or  on  behalf  of  the  said  Company  by  the 
Governor  and  Company  of  the  Bank  of  Eng- 
land, and  to  take  copies  thereof  or  extracts 
therefrom. 

8.  The  Secretary  of  State  in  Council  may  offer 
the  proposed  commutation  either  directly  to  the 
proprietors  of  East  India  Stock  or  to  the  East 
Ind!ia  Company,  for  the  purpose  of  being  com- 
municated to  the  proprietors. 

9.  In  case  the  offer  of  the  proposed  commuta- 
tion shall  be  made  to  the  East  India  Company, 
the  said  Company  shall  comply  with  sucn  in- 
structions as  may  from  time  to  time  be  given  by 
the  Secretary  of  State  in  Council,  and  shall 
furnish  such  Certificates  under  the  Seal  of  the 
said  Company  as  the  Secretary  of  State  in  Council 
may  requnre. 

10.  Her  Majesty's  Paymaster-General  and  the 
Acoountant-General  of  the  Court  of  Chancery  in 
Ireland  may,  within  such  period  as  may  be  pre- 
scribed by  the  Secretary  of  State  in  Council, 
signify  to  the  Secretary  of  State  in  Council,  or 
to  the  East  India  Company,  as  the  case  may  be, 
on  behalf  of  any  person  or  persons  interested  in 
East  India  Stock,  standing  m  the  books  kept  for 
or  on  behalf  of  the  said  Company  as  aforesaid 
to  the  account  of  the  Paymaster- General  for  the 
time  being  on  behalf  of  the  Court  of  Chancery, 
or  in  the  name  of  the  said  Accountant-General 
respectively,  such  assent  as  the  said  Paymaster- 
General  and  Accountant-General  respectively 
may  be  directed  to  give  by  the  Courts  of 
Chancery  in  England  and  Ireland  respectively, 
to  accept  and  receive  in  lieu  of  such  East  India 
Stock  such  Stocks,  Funds,  or  Securities  as  may 
be  offered  for  the  acceptance  of  the  proprietors 
of  East  India  Stock  by  the  Secretary  of  State  in 
Council,  and  orders  may  be  made  in  a  summary 
way  by  the  Courts  of  Chancery  in  England  and 


Ireland,  upon  the  application  by  summons  in 
Chambers  of  persons  interested,  for  directing  the 
said  Pajmaster^General  and  Accountant-General 
respectively  as  to  signifying  or  not  signifying 
such  assent,  and  otherwise  in  relation  thereto. 

After  the  expiration  of  the  period  prescribed 
by  the  Secretary  of  State  in  Council  as  aforesaid, 
the  Courts  of  Chanceiy  in  England  and  Ireland 
respectively  may  by  Greneral  Order  direct  tiie 
said  Paymaster- General  and  Accountant-Gencoral 
respectively,  within  such  further  period  aa  may 
be  prescribed  by  the  Secretary  of  State  in  Council 
to  signify,  on  behalf  of  the  persons  interested  in 
East  India  Stock  standing  in  the  books  kept  for 
or  on  behalf  of  the  said  Company  as  aforesaid 
to  the  account  of  the  Paymaster-General  for  i^e 
time  being  on  behalf  of  the  Court  of  Chanoeiy, 
or  in  the  name  of  the  said  Acoountant-Grtmeotd 
respectively,  in  respect  of  which  no  special  orders 
shall  have  been  made  under  the  provision  herein- 
before contained,  their  assent  to  accept  and 
receive  in  lieu  of  such  East  India  Stock  such  of 
the  Stocks,  Funds,  or  Securities  offered  for  the 
acceptance  of  the  proprietors  of  East  India  Stock 
by  the  Secretary  of  State  in  Council  as  the  sud 
Courts  of  Chancery  respectively  shall  think  fit; 
and  the  dividends  to  accrue  on  such  Stocks, 
Funds,  or  Securities  as  may  be  accepted  in  lieu 
of  East  India  Stock,  under  this  provision,  shall 
continue  to  be  paid  and  dealt  with  in  like  manner 
as  the  dividends  on  such  East  India  Stock  would 
have  been  paid  and  dealt  with  in  case  this  Act 
had  not  been  passed  until  the  Court  of  Chancenr 
shall  make  fiirther  Order  therein ;  and  the  said 
Paymaster-General  and  Accountant-General  re- 
spectively shall  be  fully  indemnified  against  all 
actions,  suits,  or  proceedings  for  or  in  respect  of 
any  act,  matter,  or  thin^  done  by  them  respec- 
tively in  pursuance  of  this  Act. 

11.  All  executors,  administrators,  guardians, 
and  trustees,  and  all  committees  of  tlie  estates 
of  idiots  and  lunatics,  who,  as  such,  shall  have 
the  control  over  any  portion  or  share  of  East 
India  Stock,  standing  either  in  their  own  names 
or  in  the  name  or  names  of  any  testator  or  in- 
testate infant,  idiot,  or  lunatic,  or  other  person 
or  persons,  may  signify  such  assent  as  cioresaid, 
at  any  time  within  such  period  as  may  be  pre- 
scribed by  the  Secretary  of  State  in  Council ;  and 
all  executors,  administrators,  guardians,  trustees, 
and  committees  signifying  such  assent  shall  be 
severaUyand  respectively  indemnified  in  respect 
thereof:  Provided  always,  l^at  an  assent  for 
the  purposes  aforesaid,  signed  by  one  of  such 
executors,  administrators,  guardians,  trustees,  or 
committees  for  and  on  behalf  of  himself  and  the 
others  or  other  of  them,  shall  be  sufficient,  and 
shall  be  binding  and  conclusive  upon  the  others 
and  other  of  them,  and  shall  be  acted  upon  by 
the  Secretary  of  State  in  Council,  as  if  the  same 


Digitized  by 


Google 


CHAP.  17.] 


36  VICTOEIA,  1873. 


91 


had  been  signed  bj  the  whole  of  such  executors, 
administrators,  guardians,  trustees,  and  com- 
mittees, unless  some  one  or  more  of  them  shall 
give  notice  to  the  Secretary  of  State  in  Council, 
or  to  the  East  India  Company,  as  the  case  may 
be,  previously  to  the  expiration  of  the  period  to 
be  prescribed  by  the  Secretary  of  State  in  Council 
for  signifying  such  assent,  of  his,  her,  or  their 
dissent  therefrom. 

12.  Provided  always,  that  in  all  cases  in  which 
any  trustee,  executor,  or  administrator  shall  hold 
or  be  entitled  to  any  portion  or  share  of  East 
India  Stock  upon  trust  for  or  for  the  benefit  of 
any  person  or  persons  having  a  limited  interest 
therein,  or  who  may  be  under  legal  disability 
in  respect  thereof,  no  such  trustee,  executor,  or 
administrator  shall  be  at  liberty  to  give  notice  of 
his  assent  to  receive  in  lieu  thereof  any  of  the 
Stocks,    Funds,    or   Securities    which    may   be 
offered  by  the  Secretary  of  State  in  Council  for 
the  acceptance  of  the  proprietors  of  East  India 
Stock  by  way  of  commutation  as  aforesaid,  with- 
ont  the  consent  in  writing  of  all  persons  bene- 
ficially interested  in  such  Stock  if  competent  and 
willing  to  consent,  but  if  such  persons  shall  not 
agree,  or  if  any  of  such  persons  shall  be  under 
1^  disability,  or  if   the  trust  be  such    that 
persons  yet  unborn  may  become  interested  under 
the  same,  then,  and  in  any  of  such  cases,  every 
sQch  trustee,   executor,  or   administrator  shall 
commute  the   Stock  so  held  by  him  in  such 
planner  only  as  a  Judge  of  the  Court  of  Chanceiy 
in  England  or  Ireland,  or  of  the  Court  of  Session 
in  Scotland,  shall  direct :  Provided  also,  that  all 
Applications  for  such  purpose  as  last  aforesaid, 
wid  every  other  application  hereby  authorised  to 
be  made  to  the  Courts  of  Chancery  in  England 
and  Ireland  respectively,  and  to  the  Court  of 
Session  in  Scotland,  may  be  heard  and  disposed 
of  in  such  manner,  on  the  attendance  of  such 
puties,  and  on  such  evidence  as  the  Judge  shall 
think  fit,  who  shall  have  power  to  direct  by  whom 
or  in  what  way  the  costs  and  expenses  of  such 
applications    respectively    shall    be   borne   and 
defrayed. 

13.  All  proprietors  of  East  India  Stock  who 
shall  not  signify  their  assents  to  commute  their 
respective  Siares  of  the  Dividend  on  the  said 
Stock,  in  accordance  with  the  terms  of  commu- 
tation to  be  proposed  by  the  Secretary  of  State 
in  Coundl^  snail,  on  the  Thirtieth  day  of  April 
One  thousand  eight  hundred  and  seventy-four, 
receive  from  the  Sscretary  of  State  in  Council  the 
sum  of  Two  hundred  pounds  sterling  for  every 
One  hundred  pounds  of  the  said  Stock,  and  so  in 
proportion  for  any  greater  or  less  amount :  Pro- 
vided always,  that  the  payment  to  such  account 
as  may  be  directed  to  be  opened  by  the  Secretary 
of  State  in  Council  at  the  Bank  of  England  for 


the  use  of  the  proprietors  of  East  India  Stock 
entitled  thereto  of  any  monejr  payable  under  this 
provision  in  respect  of  the  siud  Stock,  shall  be  a 
full  discharge  of  the  amount  so  paid,  and  the 
proprietors  of  the  said  stock,  or  their  agents  duly 
authorised,  shall  be  at  liberty  to  demand  and 
receive  payment  from  the  said  Bank,  upon  appli- 
cation for  that  purpose  on  or  at  any  time  after 
the  said  Thirtieth  day  of  April  One' thousand 
eight  hundred  and  seventy-four,  of  the  sums  so 
paid  for  the  use  of  such  proprietors  respectively. 

14.  The  payment  to  such  Account  as  aforesaid 
at  the  Bank  of  England  for  the  use  of  the  pro- 
prietors of  East-Inma  Stock  entitled  thereto  of 
the  total  amount  payable  in  respect  of  the  said 
Stock  shall  be  deemed  to  be  a  payment  to  the 
East  India  Company,  within  the  meaning  of  the 
twelfth  Section  of  the  Act  third  and  fourth 
William  the  Fourth,  chapter  eighty-five,  and  a 
sufficient  compliance  witn  the  provisions  of  the 
said  Section  in  that  behalf. 

15.  The  Commissioners  for  the  Reduction  of 
the  National  Debt  shall,  immediately  after  the 
passing  of  this  Act,  transfer  all  Stocks  standing 
m  their  names  on  account  of  the  Security  Fund 
of  the  India  Company  to  such  Accounts  as  may 
be  necessary  to  be  raised  in  the  Books  of  the 
Governor  and  Company  of  the  Bank  of  England 
in  respect  of  such  stocks,  and  all  such  Accounts 
respectivelv  shall  be  intituled  "llie  Stock  Ac- 
*'  count  of  the  Secretary  of  State  in  Coimcil  of 
"  India  in  respect  of  the  Security  Fund  of  the 
"  India  Company;''  and  such  Commissioners 
shall  also  immediatelv  after  the  passing  of  this 
Act  pay  all  moneys,  if  any,  ii^  their  possession  at 
that  time  on  account  of  the  Security  Fund  of  t^e 
India  Company  into  the  Bank  of  England  to  the 
credit  of  an  Accoimt  to  be  opened  bv  tne  Grovemor 
and  Company  of  the  Bank  of  &igland,  to  be 
intituled  *'  llie  Account  of  the  Secretory  of  State 
'^  in  Council  of  India  in  respect  of  the  Security 
"  Fund  of  the  India  Company." 

16.  The  Secretary  of  State  in  Council,  by 
Letter  of  Attorney  executed  by  two  Membmof 
the  Council,  and  countersigned  by  the  Secretary 
of  State  or  one  of  his  Under-Secretaries,  or  ms 
Assistant  Under-Secretary,  may  authorise  all  or 
any  of  the  Cashiers  of  the  Bank  of  England  to 
sell  and  transfer  all  or  any  part  of  the  Stock  or 
Stocks  standing,  or  that  may  thereafter  stand,  in 
the  Books  of  ^e  said  Bank  to  the  Accounts 
intituled  *'  The  Stock  Account  of  the  Secretary 
*'  of  State  in  Council  of  India  in  respect  of  the 
"  Security  Fund  of  the  India  Company,"  and  to 
purchase  and  accept  Stock  on  the  said  Accounts, 
and  to  receive  the  dividends  due  and  to  become 
due  on  the  several  Stocks  standing,  or  that  may 
thereafter  stand,  on  the  said  Accoiints,  and  by 
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anj  writing  signed  by  two  Members  of  the  Council 
and  countersigned  as  aforesaid^  may  direct  the 
application  of  the  moneys  to  be  received  in  respect 
of  such  sales  and  diviaends ;  but  no  Stock  shall 
be  purchased  or  sold  and  transferred  by  any  of 
the  said  Cashiers,  under  the  authority  of  such 
General  Letter  of  Attorney,  except  upon  an  order 
directed  to  the  Chief  Cashier  and  Chief  Account- 
ant of  the  Bank  of  England  from  time  to  time, 
and  duly  signed  and  countersigned  as  aforesaid. 

17.  The  Account  to  be  intituled  "The  Account 
"  of  the  Secretary  of  State  in  Council  of  India  in 
"  respect  of  the  Security  Fund  of  the  India  Com- 
*'  pany,"  to  be  opened  at  the  Bank  of  England 
pursuant  to  this  Act,  shall  be  drawn  upon  by  such 
person  or  persons,  and  in  such  manner  as  may 
from  time  to  time  be  directed  by  the  Secretary 
of  State  in  Council,  and  the  said  Account  shall  be 
deemed  a  Public  Account. 

18,  No  part  of  the  Stocks  to  be  transferred  to 
the  Accounts  to  be  intituled  **  The  Stock  Account 
"  of  the  Secretary  of  State  in  Council  of  India 
**  in  respect  of  the  Security  Fund  of  the  India 
"  Company,"  or  of  the  dividends  to  accrue  due 
on  such  Stocks,  or  of  the  moneys  to  be  paid  to 
the  Account  to  be  intituled  "  The  Account  of  the 
"  Secretary  of  State  in  Council  of  India  in  re- 
**  spect  of  the  Security  Fund  of  the  India  Com- 
"  pany,"  or  of  the  cash  to  arise  from  the  tem- 
porary investment  of  moneys  standing  to  such 
last-mentioned  Account,  shall  be  applied  to  any 
purposes  other  than  the  redemption  or  commu- 
tation of  the  dividend  on  East  India  Stock  or  the 
accumulation  of  a  fund  for  the  redemption  of 
such  dividend,  unless  and  until  the  total  amount 
payable  for  the  use  of  proprietors  of  East  .India 
Stock  who  shall  not  signify  their  assents  to  com- 
mute their  respective  shares  of  the  dividend  on 
the  said  Stock  shall  have  been  actually  paid  to 
such  account  as  shall  be  raised  at  the  Bank  of 
England  in  pursuance  of  the  directions  in  that 
behalf  herein-before  contained. 

19.  In  every  case  in  which  any  person  or  per- 
sons shall,  at  the  time  of  the  passing  of  this  Act, 
be  bound  by  the  condition  of  any  bond  or  obliga- 
tion, or  by  the  terms  of  any  instrument  in  writing, 
or  by  any  agreement  or  contract,  to  transfer  any 
amount  of  East  India  Stock,  the  condition  of 
such  bond  or  obligation,  or  the  terms  of  such 
instrument  in  writing,  or  such  agreement  or  con- 
tract shall,  unless  such  option  and  notice  be 
declared  and  given  as  herem-after  provided,  be 
deemed  in  law  and  equity  to  be  satisfied  by  making 
a  transfer  of  such  an  amount  of  any  Stocks, 
Funds,  or  Securities  which  may  be  offered  by  the 
Secretary  of  State  in  Council  for  the  acceptance 
of  the  proprietors  of  East  India  Stock,  by  way  of 
commutation  as  aforesaid,  as  would  upon  an 


assent  by  a  person  entitled  thereto  be  receivable 
in  respect  of  such  an  amount  of  East  India  Stock 
as  under  such  condition,  terms>  affieement,  or 
contract  should  be  transferred;  and  where  any 
person  or  persons  shall,  at  the  time  of  the  passing 
of  this  Act,  be  bound  by  the  condition  of  any 
bond  or  obli^tion,  or  by  the  terms  of  any  instru- 
ment in  writmg,  or  hj  any  agreement  or  contract, 
to  pay  half-jrearly  sums  equal  to  the  Dividends 
on  any  specified  amount  of  East  India  Stock, 
every  such  bond,  obligation,  instrument,  agree- 
ment, or  contract  shall  be  satisfied  by  the  pay- 
ment of  half-yearly  sums  equal  to  the  Dividends 
of  or  upon  such  amount  of  any  Stocks,  Funds, 
or  Securities  which  may  be  offe^  by  the  Secre- 
tary of  State  in  Council  for  the  aooeptanoe  of 
the  proprietors  of  East  India  Stock,  by  way  of 
conmiutation  as  aforesaid,  a^  would  upon  an 
assent  by  a  person  entitled  thereto  be  receivable 
in  respect  of  such  specified  amount  of  East  India 
Stock. 

20.  In  every  case  in  which  any  East  India 
Stock  shall  have  been  transferred  by  way  of  loan, 
upon  any  condition  in  any  bond  or  instrument, 
or  under  or  upon  anv  agreement  or  contract  for 
the  repayment  of  sucn  loan,  by  the  replacing  the 
amount  of  Stock  so  transferred,  the  person  or 
persons  who  shall  have  made  any  such  loan,  his 
or  their  executors,  administrators,  or  assigns,  may 
declare  an  option,  and  give  notice  tnereof  in 
writing,  and  thereby  require — but  at  Uie  times, 
and  on  the  terms,  at  and  on  which  he  or  they 
might  have  required  a  re-transfer  of  the  Stock  so 
lent — the  repayment  of  Two  hundred  pounds 
sterling  for  every  One  hundred  pounds  of  East 
India  Stock  so  transferred  by  way  of  loan  as 
aforesaid,  and  so  in  proportion  for  any  greater  or 
less  amount ;  and  every  bond,  obligation,  instru- 
ment, agreement,  or  contract  given,  entered  into, 
or  made  upon  any  such  loan  or  contract,  shall 
be  deemed  in  every  such  case,  in  law  and  in  equity, 
to  entitle  the  person  or  persons  who  shall  nave 
made  any  sucn  loan,  his  or  their  executors,  ad- 
ministrators, or  assigns,  to  such  repayment  in 
money,  and  in  the  meantune  to  receive  interest 
according  to  the  original  contract,  and  to  demand 
and  recover  the  same  respectively  in  any  court  in 
which  any  action,  suit,  process,  or  proceeding 
may  be  brought,  instituted,  or  carried  on  upon 
any  such  bond,  obligation,  instrument,  affreementi 
or  contract,  anything  in  any  such  bond  or  obli- 
gation, instrument,  affreement,  or  contract,  to  the 
contrary  notwithstanding. 

21.  Every  power  of  attorney  in  force  at  the 
time  of  tiie  passing  of  this  Act  or  which  may 
hereafter  be  ffranted  for  the  sale  or  transfer  (» 
any  East  India  Stock,  shall,  unless  legally  re- 
voked, remain  in  full  force,  for  the  purpose  of 
enabling  the  attorney  or  attorneys  therein  named 
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to  give  ft  k^  diBcharge  for  the  money  which  win 
become  yayihle  for  the  redemption  of  the  dividend 
on  such  Stock,  in  case  an  assent  to  accept  other 
Stocks,  Funds,  or  Securities  in  lieu  thereof  may 
not  have  been  signified  under  the  provisions  of 
ibis  Act,  or  to  assent  to  accept  in  lieu  of  the 
dividend  on  such  East  India  Stock  any  Stocks, 
Funds,  or  Securities  which  may  be  offered  by  the 
Secretary  of  State  in  Council  for  the  acceptance 
of  the  proprietors  of  East  India  Stock,  by  way  of 
commutation  as  aforesaid,  and  to  sell  or  transfer 
the  same  accordingly. 

Evoy  power  of  attorney  in  force  at  the  time  of 
tiie  passing  of  this  Act  or  which  may  hereafter  be 
granted  for  the  receipt  of  any  dividends  to  accrue 
on  any  East  India  Stock,  shall,  unless  legally 
revoked,  remain  in  full  force,  for  the  purpose  of 
enabling  the  attorney  or  attorneys  therein  named 
to  receive  the  dividends  to  accrue  on  any  Stocks, 
Funds,  or  Securities  l^at  may  be  accepted  in  lieu 
of  the  dividend  on  such  East  India  Stock,  under 
the  provisions  of  this  Act. 

'  22,  All  trusts,  whether  created  by  will  or  other- 
wise, existing  either  in  whole  or  in  pajrt,  and  all 
directions  contained  in  any  will  remaining  unexe- 
cuted at  the  time  of  the  passing  of  this  Act,  as 
to  any  Yaat  India  Stock,  the  dividend  now 
payable  on  which  may  under  this  Act  be  com- 
muted into  other  Stocks,  Funds,  or  Securities,  or 
as  to  the  payment  or  distribution  of  any  Dividends 
thereon,  or  as  to  the  transfer  of  any  such  East 
India  Stock  in  any  events  specified  m  any  such 
trusts  or  will,  shall  extend  and  be  deemed  and 
construed  in  all  cases  and  in  all  Courts  of  Law 
and  Equity  in  the  United  Kingdom  or  elsewhere 
in  any  dominions  or  territories  belonging  to  Her 
Majesty  to  extend  and  to  apply  to  all  Stocks, 
Funds,  or  Securities  accepted  in  lieu  of  any  East 
India  Stock,  subject  to  or  affected  by  any  such 
trusts  or  will,  for  (dl  purposes  and  in  all  cases  in 
which  such  trusts  or  to  which  any  such  directions 
can  be  made  applicable :  Provided  always,  that  in 
all  cases  in  which  any  proportions  or  parts  of  any 
such  East  India  Stock  are  required  to  be  trans- 
ferred under  any  such  trusts,  or  under  the  pro- 
visions of  or  directions  contained  in  anv  will,  or 
any  proportion  or  part  of  any  Dividend  arising 
from  ana  out  of  any  such  Stock  is  required  to  be 

fdid  or  distributed,  the  transfer  of  any  Stocks, 
unds,  or  Securities  received  by  way  of  commu- 
taticm  of  the  dividend  on  such  East  India  Stock, 
and  equivalent  at  the  rate  at  which  such  commu- 
tation was  effected,  and  the  payment  and  distri- 
bution of  l^e  Dividends  pavable  unon  such  Stocks, 
Funds,  or  Securities,  shall  be  ana  be  deemed  and 
taken  in  all  courts  and  for  all  purposes  to  be  a 
due  execution  of  such  trusts,  or  of  the  directions 
contained  in  any  such  will,  and  shall  fully  dis- 
charge the  trustee  or  trustees  or  executor  or  exe- 
cutors mining  the  same,  who  are  hereby  declared 


to  be  and  are  herebv  fully  indemnified  in  respect 
of  such  execution  of  any  such  trusts  and  executor- 
ship as  aforesaid. 

23.  In  every  case  in  which  any  question  may 
have  arisen  or  may  arise  ujion  the  execution  of 
any  trusts,  or  upon  any  distributions  which  may 
have  been  or  may  be  made,  or  may  remain  to  be 
made,  by  anjr  trustees,  executors,  or  administrators 
of  or  in  relation  to  or  arising  out  of  any  East  India 
Stock  which  may  have  been  vested  in  any  trustees, 
or  which  may  have  been  distributable  by  any 
executors  or  administrators,  or  as  to  the  applica- 
tion of  any  residue  thereof,  or  as  to  the  dis^bu* 
tion  or  application  of  any  Stocks,  Funds,  or 
Securities  that  may  be  accepted  in  lieu  of  the 
dividend  on  any  East  India  Stock  under  the  pro- 
visions of  this  Act,  whether  as  to  the  powers  or 
authorities  of  any  such  trustees,  executors,  or 
administrators,  or  as  to  the  relative  interests  of 
any  persons  entitled  under  any  such  trusts  or 
under  wills  to  receive  any  annuities  charged  upon 
or  arising  or  payable  out  of  the  proceeds  of  any 
such  East  India  Stock,  and  of  any  persons 
interested  in  any  residue  of  any  such  Stock, 
whether  under  any  specific  provision  relating  to 
any  such  trusts,  or  contained  in  any  wills,  or 
arising  out  of  the  execution  of  any  wills  by  any 
executors,  or  the  distribution  of  any  estates  by  any 
administrators,  and  in  all  other  cases  whatsoever 
in  which  any  question  may  arise  in  consequence 
of  commutation  under  this  Act,  such  trustees, 
executors,  or  administrators,  and  any  persons 
entitled  to  or  interested  in  any  East  India  Stock, 
the  dividend  on  which  is  commuted  under  this 
Act,  or  any  Stocks,  Funds,  or  Securities  accepted  * 
in  lieu  of  the  dividend  on  such  East  India  Stock 
commuted  under  this  Act,  whether  in  reversion 
or  otherwise,  may  make  application  to  the  Court 
of  Chancery  in  England,  or  to  the  Court  of 
Chancerv  in  Ireland,  or  to  the  Court  of  Session  in 
Scotlana,  in  a  summary  way,  by  motion  or  petition, 
or  summons  at  Chambers;  and  the  Courts  of  , 
Chancery  in  England  or  Ireland  respectively,  or 
the  Court  of  Session  in  Scotland,  may  make 
general  orders  in  relation  to  any  such  question, 
or  sj)ecial  orders  in  a  summary  way  upon  any  sucli 
application  or  as  to  any  other  matter  or  thing 
relating  to  any  such  Stock,  Stocks,  Funds,  or 
Securities,  or  to  any  dividend  thereon,  and  all 
trustees,  executors,  administrators,  and  other 
persons  acting  under  any  orders  made  by  any  of 
such  Courts  respectively,  or  whose  acts  shall  be 
confirmed  by  any  of  such  Courts  respectively,  if 
done  before  any  application  made  to  any  of  the 
said  Courts  respectivel;^,  shall  be  and  are  hereby 
fully  indemnified  against  all  actions,  suits,  or 
proceedings  for  or  in  respect  of  any  act,  matter, 
or  thing  done  by  them  respectively  in  pursuance 
of  or  under  any  such  order,  or  which  shall  be 
confirmed  by  any  such  order;  and  in  case  any 
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action,  suit,  or  other  proceeding  be  commenced 
or  instituted  against  any  such  trustee,  executor, 
administrator,  or  other  person  for  or  in  respect  of 
any  such  act,  matter,  or  thing,  the  Court  in  which 
such  action,  suit,  or  proceeding  shall  be  com- 
menced, or  shall  be  pending,  sh^  upon  summary 
application  stay  such  action,  suit,  or  proceeding, 
and  make  such  order  relative  to  the  costs  thereof 
as  such  Court  may  think  eicpedient. 

24.  All  principal  sums  of  money  payable  to 
any  proprietors  of  East  India  Stock,  the  di\ddend 
whereon  is  redeemed  in  pursuance  of  this  Act, 
which  shall  not  be  claimea  for  ten  years  after  the 
Thirtieth  day  of  April  One  thousand  eight  hundred 
and  seventy-four,  or  for  such  period  after  the 
Thirtieth  day  of  April  One  thousand  eight 
hundred  and  seventy -four,  as  with  the  period 
immediately  preceding  the  said  Thirtieth  aay  of 
April,  during  which  the  Dividends  on  such  Stock 
shall  not  have  been  claimed,  shall  make  up  ten 
years,  shall  be  transferred  to  the  Account  of  the 
Secretary  of  State  in  Council  at  the  Bank  of 
England. 

26.  Immediately  after  every  such  transf^  as 
last  aforesaid  the  name  or  names  in  which  the 
Stock  stood  on  the  Thirtieth  day  of  April  One 
thousand  eight  hundred  and  seventy-four,  the 
residence  and  description  of  the  parties,  the 
amount  transferred,  and  the  date  of  transfer,  shall 
be  entered  on  a  list  to  be  kept  for  the  purpose  by 
the  Secretary  of  State  in  Council,  whicn  list  shall 
be  open  for  inspection  at  such  place  and  at  such 
times  as  the  Secretary  of  State  in  Council  shall 
appoint. 

26.  On  the  Thirtieth  day  of  May  One  thousand 
eight  himdred  and  seventy -four  the  East  India 
Company  shall  pa^r  to  the  Account  of  the  Secretaiy 
of  State  in  Council  at  the  Bank  of  England  ail 
dividends  that  have  become  payable  on  any  por- 
tions or  shares  of  East  India  Stock  on  or  since 
the  Sixth  day  of  July  One  thousand  eight  hundred 
and  thirty-four,  which  shaU  not  have  been  claimed 
for  ten  years  before  the  said  Thirtieth  day  of  May 
One  thousand  eight  hundred  and  seventy-four, 
together  with  fdl  dividends  accrued  due  within 
the  said  period  of  ten  years  in  respect  of  the  same 
portions  or  shares  of  stock  and  then  remaining 
unclaimed. 

27.  All  other  dividends  on  any  portions  or 
shares  of  East  India  Stock  remaining  unclaimed 
on  the  said  Thirtieth  day  of  May  One  thousand 
eight  hundred  and  seventy-four  shall  be  paid  by 
the  East  India  Company  to  an  Account  to  be 
opened  at  the  Bank  of  England  and  to  be  intituled 
"  East  India  Stock  Dividend  Account ;"  and  such 
Dividends,  when  claimed  within  the  period  of  ten 
years  from  the  date  of  the  same  having  accrued 


due,  shall  be  paid  by  the  Bank  of  England  out 
of  such  Account.  Any  dividend  on  that  Account, 
if  and  when  unclaim^  for  the  period  of  ten  yean 
from  the  date  of  such  dividend  having  accrued 
due,  and  all  dividends  subsequently  accrued  due 
in  respect  of  the  same  portion  or  share  of  Stock 
and  unclaimed,  shall  be  transferred  to  the  Account 
of  the  Secretaiy  of  State  in  Council  at  the  Bank 
of  England. 

28.  All  principal  sums  of  money  and  Dividends 
transferred  or  paid  to  the  Accoimt  of  the  Secretaiy 
of  State  in  Council  in  pursuance  of  the  directions 
herein-before  contained  shall  be  held  by  the 
Secretaiy  of  State  in  Council  and  i^lied  as  part 
of  the  revenues  of  India,  subject  to  the  claims  of 
the  parties  entitled  thereto. 

29.  The  Secretary  of  State  in  Council  sfaall  pi^ 
any  principal  sums  of  money  and  Dividends  so 
transferred  or  pdd  to  the  Account  of  the  Secretaiy 
of  State  in  Council  to  any  person  showing  his 
right  thereto  to  the  satisfaction  of  the  Seoretaiy 
of  State  in  Council. 

But  in  case  the  Secretary  of  State  in  Council  is 
not  satisfied  of  the  right  of  any  person  claiming 
to  be  entitled  to  any  such  principal  moneys  or 
Dividends,  the  claimant  may  apply  by  petition  in 
respect  thereof  in  a  summaiy  way  to  the  Court  of 
Chancery. 

The  petition  shall  be  served  upon  the  Solicitor 
to  the  India  Office,  and  the  Court  shall  make 
such  order  thereon  (for  payment  of  the  principal 
moneys  and  Dividends  to  which  the  petition 
relates,  or  otherwise),  and  in  respect  of  the  costs 
of  the  application,  as  to  the  Court  seems  just. 

30.  Principal  sums  exceeding  the  sum  of 
Twenty  pounds  shall  not  be  paid,  nor  shall 
Dividends  exceeding  Twenty  pounds  in  the  whole 
be  paid  to  a  claimant  under  the  preceding  section 
of  this  Act,  until  three  months  id^r  apphcation 
made  for  the  same,  nor  until  public  notice  has 
been  given  thereof  as  herein-after  provided. 

31.  The  Secretaiy  of  State  in  Coundl  shall 
require  the  applicant  to  give  such  public  notice 
as  the  Secretaiy  of  State  in  Council  shall  think 
fit  by  advertisements  in  one  or  more  newspapers 
circulating  in  London  and  elsewhere. 

Every  such  notice  shall  state  the  name  or 
names,  residence,  and  description  of  the  person 
or  persons  in  whose  name  or  names  the  Stock 
stood  on  the  Thirtieth  day  of  April  One  thousand 
eight  hundred  and  seventv-four,  the  amount  of 
the  Stock,  the  name  of  tne  claimant,  and  the 
time  at  which  payment  of  the  principal  mone^ 
due  in  respect  thereof,  and  of  tne  Dividends,? 
any,  will  be  made,  if  no  other  claimant  sooner 
appears  and  makes  out  his  claim. 

Where  any  such   payment  is  ordered  by  the 
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Court  of  ChanceiT  the  notice  shall  also  state  the 
purport  of  the  order. 

^.  At  any  time  before  payment  to  a  claimant 
any  person  may  apply  to  tne  Court  of  Chancery 
by  Motion  or  Petition  to  rescind  or  vary  any 
order  made  for  such  payment. 

33.  Where  any  principal  moneys  or  Dividends 
having  been  paid  as  aforesaid  to  a  claimant  by 
the  Secretary  of  State  in  Council  are  afterwards 
daimed  bjr  another  person,  the  Secretary  of  State 
in  Council  shall  not  be  responsible  for  the  same 
to  such  other  claimant,  but  such  other  claimant 
may  have  recourse  against  the  person  to  whom 
payment  was  made. 

34.  Provided  that  if  in  any  case  anew  claimant 
establishes  his  title  to  any  principal  moneys  or 
Dividends  paid  to  a  former  claimant,  and  is 
unable  to  obtain  payment  thereof  from  the 
f<mner  claimant,  the  Court  of  Chancery  shall,  on 
application  by  petition  by  the  new  claimant, 
verified  as  the  Court  requires,  order  the  Secretary 
of  State  in  Council  to  pay  to  the  new  claimant 
such  sum  of  money,  or  make  such  other  order  on 
the  application,  as  the  Court  thinks  just. 

35.  Upon  or  as  soon  as  conveniently  may  be 
after  the  Thirtieth  day  of  April  One  thousand 


eight  hundred  and  seventy-four,  all  such  books 
and  documents  as  concern  the  ownership  'of 
Shares  in  East  India  Stock,  and  the  payments  to 
the  proprietors  of  East  India  Stock  of  their  respec- 
tive shares  of  the  Dividend  thereon,  shall  be 
delivered  into  the  care  and  custody  of  the  Secre- 
tary of  State  in  Council,  as  the  Secretary  of  State 
in  Council  may  direct. 

36.  On  the  First  day  of  Jime  One  thousand 
eight  hundred  and  seventy-four,  and  on  payment 
by  the  East  India  Company  of  all  uncuumed 
dividends  on  East  India  Stock  to  such  accounts 
as  are  herein-before  mentioned  in  pursuance  of 
the  directions  herein-before  contained,  the  powers 
of  the  East  India  Company  shall  cease,  and  the 
said  Company  shall  be  dissolved. 

37.  This  Act  shall  be  and  is  herebv  declared 
to  be  a  full  and  complete  indemni^  and  discharge 
to  the  East  India  Company,  and  the  Directors 
thereof,  and  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  and  the  Governor  and 
Company  of  the  Bank  of  England,  their  officers 
and  servants,  and  every  of  them,  for  all  things 
done  or  permitted  to  be  done  pursuant  thereto, 
and  the  same  shall  not  be  questioned  or  im- 
peached in  anv  Court  of  Law  or  Equity  whatever 
to  their  prejudice  or  detriment. 


Chap.  18. 
The  Customs  and  Inland  Revenue  Act,  1873. 


ABSTRACT  OF  THE  SNACTMBNTS. 


1.  Short  title. 


Part  I. — Customs. 

2.  Grant  of  duties  of  customs  and  allowance  of  drawbacks  in  Schedule  (A,) 

Part  II.— Excise. 

3.  Grant  of  duties  of  excise  in  Schedule  (B.) 

4.  Exemption  of  hotel  keepers,  Sfcfrom  duty  on  servants  under  32  4-  33  Vict,  c.  14. 

Part  III. — Stamps. 

5.  Exemption  from  stamp  duty  of  admission  to  Thames  Watermen* s  Company, 

Part  IV. — Income  Tax. 

G.  Grant  of  duties  of  income  tax  specified  in  Schedule  (C.) 

7.  Repeal  of  sects.  10  and  11  o/36  ^  36  Vict,  c.  20. 

8.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  be  granted  for  succeeding  year, 

9.  As  to  notice  of  assessment  of  income  tax. 

Schedules, 
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An  Act  to  grant  certain  Duties  of  Cus- 
toms and  Inland  Revenue,  and  to 
alter  other  Duties.     (15th  May  1873.) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  Parliament 
assembled,  towards  raising  the  necessary  supplies 
to  defray  Your  Majesty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  pve  and  grant 
unto  Your  Majesty  the  several  duties  herein  after 
mentioned,  and  do  therefore  most  humbly  beseech 
Your  Miyesty  that  it  may  be  enacted,  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majeshr, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  foUgws : 

1.  This  Act  may  be  cited  as  "The  Customs 
and  Inland  Revenue  Act,  1873." 

Part  I. — Customs. 

2.  There  shall  be  charged,  collected,  and  paid 
for  the  use  of  Her  Miuesty,  her  heirs  and  suc- 
cessors, the  duties  of  customs  specified  in 
Schedule  (A.)  to  this  Act,  and  there  shall  be 
allowed  the  several  drawbacks  specified  in  the 
said  schedule;  and  all  the  provisions  contained 
in  any  Act  relating  to  customs  duties  and  draw- 
backs, and  in  force  at  the  time  of  the  passing  of 
this  Act,  shall,  so  far  as  the  same  are  applicable, 
have  full  force  and  effect  with  respect  to  the  said 
duties  and  drawbacks  of  customs  granted  and 
allowed  by  this  Act. 

Part  II. — Excise. 

3.  There  shall  be  charged,  collected,  and  paid, 
for  the  use  of  Her  Migesty,  her  heirs  and  suc- 
cessors, the  duties  of  excise  specified  in  Schedule 
(B.)  to  this  Act ;  and  all  the  provisions  contained 
in  any  Act  relating  to  excise  duties,  and  in  force 
at  the  time  of  the  passing  of  this  Act,  shall,  so 
far  as  the  same  are  applicable,  have  full  force  and 
effect  with  respect  to  the  said  duties  of  excise 
granted  by  this  Act. 

4.  On  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-four  it  shall 
not  be  necessary  for  a  license  to  be  taken  out 
under  the  Act  of  the  thirty-second  and  thirty- 
third  years  of  Her  Majesty's  reign,  chapter  four- 
teen, by  any  hotel  keeper,  retailer  of  intoxicating 
liquor,  or  refreshment  house  keeper,  for  any 
servant  wholly  employed  by  him  for  the  piU7)oses 
of  his  business. 


Part  III. — Stamps. 

5.  From  and  after  the  passing  of  this  Act  the 
admission  of  any  person  to  the  freedom  of  the 
Company  of  Watermen  and  Lightermen  of  the 
River  Thames  shall  be  exempt  frx>m  stamp  duty. 

Part  IV. — Income  Tax. 

6.  There  shall  be  charged,  collected,  and  paid 
for  the  use  of  Her  Majesty,  her  heirs  and  succes- 
sors, the  duties  of  income  tax  specified  in 
Schedule  (C.)  to  this  Act ;  and  all  such  provisions 
contained  in  any  Act  rdating  to  the  duties  of 
income  tax  as  were  in  force  on  the  fifth  day  of 
April  one  thousand  eight  hundred  and  seventy- 
three,  and  are  not  repealed  by  this  Act,  ^hall  hare 
full  force  and  effect  with  respect  to  the  duties  of 
income  tax  granted  by  this  Act,  so  far  as  the 
same  shall  be  consistent  with  the  provisions  of 
this  Act ;  and  for  the  purposes  of  this  Act  the 
year  one  thousand  eight  hundred  and  sixty-two, 
mentioned  in  the  forty-third  section  of  we  Act 
of  the  twenty-fifth  and  twenty-sixth  years  of  Her 
Majesty's  reign,  chapter  twen^-two,  shall  be  read 
as  and  deemed  to  mean  the  year  one  thousand 
eight  hundred  and  seventy-three. 

7.  The  provisions  contained  in  the  tenth  and 
eleventh  sections  of  the  Act  of  the  thirty-fifth  and 
thirty-sixth  years  of  Her  Miyesty's  reign,  chapter 
twenty,  are  hereby  repealed. 

8.  In  order  to  insure  the  collection  in  due  time 
of  any  duties  of  income  tax  which  may  be  granted 
for  the  year  commencing  the  sixth  day  of  April 
one  thousand  eight  hundred  and  seventy-four,  all 
such  provisions  contained  in  any  Act  relating  to 
the  duties  of  income  tax  as  are  in  force  on  the 
fifth  day  of  April  one  thousand  eight  hundred 
and  seventy-four  shall  have  full  force  and  effect 
with  respect  to  the  duties  of  income  tax,  which 
may  be  so  granted  in  the  same  manner  as  if  the 
said  duties  had  been  actually  granted,  and  the 
said  provisions  had  been  applied  thereto  by  an  Act 
of  Parliament  paBsed  on  that  day :  Pronded  that 
nothing  in  this  section  shall  be  deemed  to  render 
necessary  or  authorise  the  appointment  of  asses- 
sors for  such  of  the  said  duties  as  may  be  payable 
under  Schedules  (A.)  and  (B.)  of  the  Act  of  the 
sixteenth  and  seventeenth  years  of  Her  Mi^esty's 
reign,  chapter  thirty-four,  or  to  continue  the 
rates  of  income  tax  granted  by  this  Act. 

9.  Every  notice  of  assessment  of  any  duties  of 
income  tax  shall  be  in  such  form  as  may  be  prt- 
scribed  or  approved  by  the  Commissioners  of 
Inland  Revenue. 
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Schedule  (A.) 


Containing  the  Duties  of  Customs  and 
Drawbacks  granted  and  allowed  by 
this  Act. 


On  and  after  the  under-mentioned  dates,  in 
lien  of  the  duties  of  customs  now  charged  on  the 
articles  under-mentioned,  the  following  duties  of 
customs  shall  be  charged  thereon  on  importation 
into  Great  Britain  or  Ireland,  viz. : — 

On  and  after  the  tweniy-eighth  day  of  May 
one  thousand  eight  hundred  and  seventy-three — 
Sngar,  viz. : 

Omdy,  brown  or  white,  refined 
sugar  or  sugar  rendered  by 
any  process  equal  in  quality 
thereto,  and  manuffu^ures  of   £  s,  d, 
refined  sugar         •    the  cwt.    0    3    0 

On  and  after  the  eighth  day  of  May  one  thou- 
sand eight  hundred  and  seventy-three — 
Sugar  not  equal  to  refined — 

£  s.  d. 
Furst  class  -  -  the  cwt.  0  2  10 
Second  dass     -        -         „  0    2    8 

Third  class        -        -         „  0    2    5 

Fourth  class  (includ- 
ing cane  juice)       -         „  0    2    0 
Molasses           -        -         „         0    0  10 
Almonds,  paste  of     -         „  0    2    4 
Cherries,  oried           -         „          0    2    4 
Comfits,  dry              -         „          0    2    4 
Confectionery,       not 
otherwise     enume- 
rated            -        -         „          0    2    4 
Ginger,  preserved      -         „          0    2    4 
MarmaJade                -         „          0    2    4 
Plums    preserved   in 

sugar  -        -  „  0    2    4 

Succades,  including 
all  fruits  and  vege- 
tables preserved  in 
sugar  not  otherwise 

enumerated  -         „  0    2    4 

And    the  said    duties    shall    be  paid    on    the 
wdghts  ascertained  at  landing. 

On  and  after  the  eighth  day  of  May  one  thou- 
sand eight  hundred  and  seventy-three,  in  lieu  of 
the  drawbacks  now  allowed  thereon,  the  following 
drawbacks  shall  be  paid  and  allowed  on  the 
under-mentioned  descriptions  of  sugar  refined  in 
Great  Britain  or  Ireland  on  the  exportation 
thereof  to  foreign  parts,  or  on  removal  to  the  Isle 
of  Man  for  consumption  there,  or  on  deposit  in 
any  approved  warehouse  in  Great  Britain  or  Ire- 
land, upon  such  terms  and  subject  to  such  regu- 
li^ons  as  the  Conmiissioners  of  Customs  may 
direct  for  delivery  from  such  warehouse  as  ships 
Vol.  LL^Law  Jour.  Stat. 


stores  onljr,  or  for  the  purpose  of  sweetening 
British  spirits  in  bond ;  (that  is  to  say,) 

£   s.    d. 
Upon  refined  sugar  in  loaf  com- 
plete and  whole  or  lumps  duly 

refined,  having  been  perfectly 

clarified  and  thoroughly  dried 

in  the  stove,  and  being  of  a 

uniform  whiteness  throughout, 

and  upon  such  sugar  pounded, 

crushed,  or  broken  in  a  ware- 
house approved  by  the  Comniis- 

sioners  of  Customs,  such  sugar 

having  been  there  first  inspected 

by  the  officers  of  customs  in 

lumps  or  loaves  as  if  for  imme- 
diate shipment,  and  then  packed 

for  exportation  in  the  presence 

of  sucn  officers  and  at  the  ex- 
pense of  the  exporter,  and  upon 

candy  -  -    for  every  cwt.    0    3    0 

Upon    refined    sugar    unstoved, 

pounded,  crushed,  or   broken, 

and  not  in  any  way  inferior  to 

the    export    standfard    sample 

No.  2,  approved  by  the  Lords 

of  the  Treasury,  and  which  shall 

not  contain  more  than  five  per 

centum  of  moisture  over  and 

above   what   the    same   would 

contain  if  thoroughly  dried  in 

the  stove  -        -    for  every  cwt.    0    2  10 
Upon  sugar  refined  by  the  centri- 

fiigal  or  by  any  other  process, 

and  not  in  any  way  inferior  to 

the    export    standard    sample 

No.  1,  approved  by  the  Lords 

of  the  Treasuiy  -  for  every  cwt.    0    3    0 
Upon    other   refined    sugar   un- 

stoved,  being  bastards  or  pieces 

ground,  powdered,  or  crushed, — 

not  in  any  way  inferior  to 

the  export  standard  sample 
No.  3,  approved  by  the  Lords 

of  the  Treasury  -  for  every  cwt.    0    2  10 

not  in  any  way  inferior  to 

the  export  standard  sample 
No.  4,  approved  by  the  Lords 
of  the  Treasuiy  -  for  every  cwt.    0    2    8 

—  not  in  any  way  inferior  to 
the  export  standard  sample 
No.  5,  approved  by  the  Lords 

of  the  Treasury  -  for  every  cwt.    0    2    5 

—  inferior  to  the  above  last- 
mentioned  standard  sample,  for 

every  cwt.    0    2    0 
The  duties  of  customs  now  charged  on  tea 
shall  continue  to  be  levied  and  charged  on  and 
after  the  first  day  of  August  one  thousand  eight 
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hundred  and  seventy-three  until  the  first  day  of 
August  one  thousand  eight  hundred  and  seventy- 
four,  on  importation  into  Great  Britain  or  Ire- 
land ;  (that  IS  to  say,) 

£   s.    d. 
Tea         ^  -  -    the  lb.    0    0    6 


Schedule  (B.) 

Containing  the  Duties  op  Excise  granted 
BY  THIS  Act. 


In  lieu  of  the  duties  of  excise  now  chargeable 
on  sugars  made  in  the  United  Kingdom,  the 
following  duties  of  excise  shall  be  charged 
thereon ;  (that  is  to  say,) 

On  and  after  the  eighth  day  of  May  one  thou- 
sand eight  hundred  and  seventy-three— 

£  s.  d. 
Candy,  brown  or  white,  refined 
sugar  or  sugar  rendered  by 
any  process  equal  in  quaUty 
thereto,  and  manuftustures  of 
refined  sugar  -  -  the  cwt. 
Sugar  not  equal  to  refined — 
First  class    -         -  „ 

Second  class  -  „ 

Third  class  -         -  „ 

Fourth  class  -  „ 

Molasses      -         -  „ 


0    3    0 


10 
8 
5 
0 


0 
0 
0 
0 

0    0  10 

In  lieu  of  the  duty  of  excise  now  chargeable 
npon  sugar  used  in  brewing  there  shtdl  be 
charged  and   paid,  from  and  after  the  eighth 


day  of  May  one  thousand  eight  hundred  and 
seventy-three,  upon  every  hundredweight,  and 
so  in  proportion  for  any  fractional  pfft  oi  a 
hundredweight  of  all  sugars  which  shaU  be  used 
by  any  brewer  of  beer  for  sale  in  the  brewinj  or 
making  of  beer,  the  excise  duty  of  nine  shiUings 
and  sixpence. 


Schedule  (C.) 

Containing  the  Duties  on  Income  Tax 
granted  by  this  act. 


For  the  year  commencing  the  sixth  day  of 
April  one  tbousMid  eight  hundred  and  seventj- 
three,  for  and  in  resiKK^  of  all  propertv,  profito, 
and  gains  mentionea  or  desmbed  as  diargeable 
in  the  Act  of  the  sixteenth  and  seventeenth  yean 
of  Her  Majesty's  reign,  chapter  thirhr-four,  the 
following  duties  shall  be  charged;  (that  is  to 
say,) 
For  every  twenly  shillings  of  the  annual  value 
or  amount  ot  propeity,  profits,  and  gains 
chaigeable  under  Schedules  (A.),  (C.),  (D.), 
or  (£.)  of  the  said  Act,  the  duty  of  thIe^ 
pence: 
And  for  every  twenty  shillings  of  the  annual 
value  of  the  occupation  of  lands,  tenements, 
hereditaments,    and    heritages    chargeable 
under  Schedule  (B.)  of  the  said  Act — 
In  England,  the  duty  of  one  penny  half- 
penny; and 
In  Scotland  and  Ireland  respectively,  the 
duly  of  one  penny  farthing. 


Chap.  19. 
The  Poor  Allotments  Management  Act,  1873. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Interpretation, 

2.  Short  title, 

3.  Appointment  of  committees  in  certain  cases  for  management  of  allotments, 

4.  Committee  to  exercise  powers  of  authority  appointing  it. 

5.  Appointment  of  committee  to  be  made  annually  in  August, 

6.  How  meetings  of  appointing  authority  to  be  summoned, 

7*  Chairman  of  committee.    Adjournment  of  committee,     Q^orum, 

8.  Vacancies  in  committees, 

9,  Inclosure  Commissioners  may  appoint  committee  if  authority  fail  to  do  so, 

10.  Repeal  qf  provision  of  2  W,  4.  c,  42. 

11.  Operation  of  notice  to  quit, 

12.  Rent  may  be  required  for  year  in  advance. 

13.  Provision  for  rates,  tithes,  and  taxes  on  lands, 

14.  Application  of  rents  of  land  obtained  by  churchwardens  and  overseers  for  the  employment  qf  the  poor, 
16,  Lands  acquired  by  churchwardens  and  overseers  and  unfit  for  the  purposes  to  be  dealt  with  tmder 

5  4- 6  IT.  4.  c.  69.  5.  3. 

16.  Act  not  to  affect  jurisdiction  of  Charity  Commissioners, 

17.  Extent  of  Act. 
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An  Act  for  making  better  provision  for 

the  management  in  certain  cases  of 

Lands  allotted  under  Local  Acts  of 

Indosure  for  the  benefit  of  the  Poor. 

(16th  May  1873.) 

Whbrbas  it  is  ex^dient  to  provide  for  the 
better  management  in  certain  cases  of  lands 
allotted' under  Local  Acts  of  indosure  for  the 
benefit  of  the  poor,  and  for  the  better  admi- 
nistration of  the  law  respecting  such  allotments 
in  places  in  which  the  number  of  allotment  war- 
dens, trustees,  or  other  functionaries  appointed 
tor  the  holding  or  managing  such  lands  is  larger 
than  is  found  ccmvenient  for  the  proper  manage- 
ment of  the  same : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majestj,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
autbority  of  the  same,  as  follows : 

1.  In  this  Act  *'  Local  Act  of  indosure  "  shall 
mean  any  Act  for  the  indosure  of  land  passed 
before  the  Act  of  the  eighth  and  ninth  year  of 
the  reign  of  Her  present  Mi^esty,  chapter  one 
hundr^  and  eighteen,  which  Act  with  the  sub- 
seNOtient  Acts  amending  the  same  is  intituled 
^  The  Acts  for  the  indosure,  exchange,  and  im- 
provement of  hmd ;"  and  "  allotment  trustees  " 
shall  mean  any  allotment  wardens,  trustees,  or 
oUier  functionaries  appointed  for  or  lawfully  act- 
ing in  the  holding  or  managing  lands  intended 
for  or  bdng  allotaients  under  any  Local  Act  of 
indosure  for  the  benefit  of  the  poor,  or  for  field 
gardens,  or  recreation  grounds,  or  for  any  public 
purpose. 

2.  This  Act  may  be  dted  as  "The  Poor  Allot- 
ments Management  Act,  1873." 

3.  A  committee  of  not  more  than  twelve  nor 
less  than  six  members  of  their  own  body  (the 
number  to  be  firom  time  to  time  fixed  by  the 
appointinfip  body)  shall  be  appointed  annually  by 
the  following  authorities ;  that  is  to  say, 

(1.)  By  the  allotment  trustees,  or  a  majority  of 
votes  of  the  allotment  trustees  present  and 
voting  at  a  meeting  summoned  as  in  this 
Act  provided,  where  the  number  of  allot- 
ment trustees  for  the  time  being  exceeds 
twenty;  and 

(2.)  By  the  vestry  of  any  parish  empowered  to 
make  an  order  in  respect  of  poor  allot- 
ments in  pursuance  of  the  Act  of  the 
second  year  of  King  William  the  Fourth, 
chapter  forty-two,  intituled  "An  Act  to 
"  authorise  (in  parishes  enclosed  under 
"  any  Act  ojf  Parliament)  the  letting  of 
"  the  poor  aUotments  in  small  portions 
"  to   industrious   cottagers,"  where   the 


number  of  persons  for  the  time  being 
entitled  to  attend  such  vestry  exceeds 
twenty. 

4.  A  committee  appointed  in  pursuance  of  this 
Act  shaU,  during  the  year  of  their  continuance  in 
office,  be  substituted  for  and  exercise,  in  respect 
of  lands  intended  for  or  being  such  allotments 
as  in  this  Act  mentioned,  iJl  the  powers  of  the 
allotment  trustees  finducUng  all  powers  inddent 
to  their  estate  ana  ownership),  or,  as  the  case 
may  be,  of  the  vestry  by  which  they  were 
appointed. 

5.  The  appointment  of  a  committee  in  pur- 
suance of  this  Act  shall  take  place  annually,  and 
the  person  whose  duty  it  is  to  summon  meetings 
of  any  such  allotment  trustees  or  vestry  as  idfbre- 
said  shall  summon  within  twelve  months  after 
the  passing  of  this  Act,  for  the  purpose  of  ap- 
pointing a  committee  as  requirea  by  this  Act,  a 
first  meeting  of  the  allotment  trustees  or  vestry 
of  which  he  is  the  summoning  officer,  or  meetings 
whereof  he  is  authorised  to  summon,  and  to 
summon  a  meeting  of  the  same  body  for  the  like 
purpose,  to  be  hdd  in  the  month  of  August  in 
every  year  thereafter. 

6.  Any  three  trustees  may  summon  a  meeting 
of  allotment  trustees  for  the  purposes  of  this  Act 
by  notice  published  in  the  manner  in  which 
notices  of  meetings  of  vestry  are  usually  pub- 
lished in  the  place  where  the  allotments  or  any 
parts  thereof  are  situate  of  which  such  persons 
are  trustees. 

7.  A  committee  appointed  in  pursuance  of  this 
Act  may  dect  a  chairman  of  its  meetings,  and  if 
no  chairman  is  dected,  or  if  the  chairman  elected 
is  not  present  at  the  time  appointed  for  holding 
the  same,  the  members  present  shall  choose  one 
of  their  number  to  be  chairman  of  such  meeting. 
A  committee  may  meet  or  adjourn  as  it  thinks 
proper.  The  quorum  of  a  committee  shall  con- 
sist of  such  number  of  members  as  msy  be  pre- 
scribed by  the  authority  that  appointed  it,  or,  if 
no  number  be  prescribed,  of  three  memb^s. 
Every  question  at  a  meeting  of  a  committee  shall 
be  determined  bv  a  majority  of  votes  of  the  mem- 
bers present  and  voting  on  that  question,  and  in 
case  of  an  equal  division  of  votes  the  chairman 
shall  have  a  second  or  casting  vote. 

8.  The  proceedings  of  a  committee  shall  not  be 
invalidated  by  any  vacancy  or  vacancies  among 
its  members.  Anv  casual  vacancy  or  vacandes 
occurring  during  the  year  of  office  in  the  mem- 
bers of  a  committee  ma^  be  filled  by  the  com- 
mittee itself  by  the  appointment  of  a  person  or 
persons  qualified  as  a  membor  or  members  of  the 
appointing  body  to  be  appointed  thereon. 
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9.  If  any  authority  required  by  this  Act  to 
appoint  a  committee  fail  to  make  such  appoint- 
ment within  the  time  limited  for  making  the 
same,  the  Inclosure  Commissioners  for  England 
and  Wales  may,  on  the  application  of  any  person 
interested,  appoint  a  committee  of  persons  quali- 
fied as  members  of  the  body  authorised  by  this 
Act  to  appoint  the  conunittee  to  be  so  appointed ; 
and  before  making  such  appointment  the  In- 
closure Commissioners  shall  give  such  notice  of 
their  intention  to  proceed  on  the  application,  and 
Bhall,  by  an  assistant  commissioner  or  otherwise, 
institute  such  local  inquiry  and  hear  such  parties, 
and  shall  require  such  security  from  the  applicant 
or  upon  the  income  of  any  allotment  for  payment 
of  any  expenses  incurred  by  them  as,  having  re- 
gard to  the  circumstances  of  the  application,  they 
think  fit,  and  shall  have  power  to  call  for  the 
production  of  any  award  rate  book  or  public 
document  which  they  may  think  it  necessaiy  or 
proper  to  inspect. 

10.  The  provision  in  the  herein-before  men- 
tioned Act  of  the  second  year  of  King  William 
the  Fourth,  whereby  no  allotment  is  to  be  made 
of  less  than  one  quarter  of  an  acre,  is  hereby 
repealed. 

11.  The  notice  to  quit  mentioned  in  the  fifth 
section  of  the  last-mentioned  Act  of  the  second 
year  of  King  William  the  Fourth  may  be  given 
oy  a  commil^e,  under  the  hands  of  any  three  of 
its  members,  for  any  cause  deemed  by  it  sufficient 
and  proper,  and  shall  operate  and  have  effect  in 
the  same  manner  and  to  the  same  extent  as  a 
notice  to  quit  given  for  any  such  cause  as  in  that 
section  mentioned. 

12.  Notwithstanding  anything  in  the  said  Act 
of  the  second  year  of  King  William  the  Fourth  con- 
tained, it  shall  be  lawful  for  the  authority  exe- 
cuting the  powers  thereof,  or  of  this  Act,  to 
require  the  rent  for  any  laiid  let  under  it  to  be 
paid  for  the  whole  year  in  advance. 

13.  In  all  cases  in  which  lands  shall  be  let 
under  the  provisions  of  the  said  Act  of  the  second 
year  of  King  William  the  Fourth,  or  of  this  Act, 
the  allotment  trustees  or  the  overseers  and  church- 
wardens or  other  functionaries  in  whom  the  same 


may  be  vested  shall  for  all  purposes  of  rates  and 
taxes  be  deemed  the  occupiers  of  such  lands  as 
shall  from  time  to  time  be  so  let,  and  shall  pay 
all  rates,  taxes,  and  tithe  rentcharge  (if  any)  in 
respect  of  the  lands  so  let,  and  the  amount  from 
time  to  time  so  paid  by  them  shall  be  retained  by 
or  repaid  to  them  out  of  the  rents  received  on 
account  of  the  lands  so  let  before  any  other  appli- 
cation thereof. 

14.  So  much  of  the  said  Act  of  the  second  year 
of  His  Majesty  King  William  the  Fourth  as  pro- 
vides for'the  application  of  rents  of  lands  let  under 
the  provisions  thereof  shall  not  apply  to  rents  of 
lands  acquired  under  an^  of  the  Fublic  Genenl 
Actspassed  in  the  fifty-mnthyear  of  King  Greoige 
the  Tnird,  chapter  twelve,  and  the  first  and  second 
years  of  King  William  the  Fourth,  chapters  forty- 
two  and  fifry-nine,  by  guardians  or  churchwardens 
and  overseers  of  the  poor  for  the  purposes  of  those 
Acts,  or  any  of  them,  but  the  rents  of  such  lands 
shall,  after  deducting  all  proper  charges,  be  ap- 
plied in  aid  of  the  poor  rate  of  the  parish  in 
which  such  lands  are  situate. 

15.  Where  any  land  has  been  acquired  unda 
the  said  last-recited  Acts,  or  any  of  them,  by 
guardians  or  churchwardens  and  overseers  of  tiie 
poor  of  any  parish  for  the  purposes  of  those  Acts, 
and  such  purposes  cannot  m  the  judgment  of  tiie 
board  of  guamians  of  the  parish,  or,  as  the  case 
may  be,  of  the  union  comprising  such  parish,  be 
carried  into  effect,  the  same  lands  shall  be  sold, 
exchanged,  let,  or  otherwise  disposed  of  in  tiie 
manner  prescribed  bv  the  third  section  of  the  Act 
of  the  fifth  and  sixth  years  of  King  William  the 
Fourth,  chapter  sixty-nine. 

16.  Nothing  in  this  Act  contained  shall  pre- 
judice or  affect  any  scheme  made  by  the  Charity 
Commissioners  for  England  and  Wales  in  exercise 
of  the  powers  in  that  l^alf  conferred  upon  tiiem 
by  "The  Charitable  Trusts  Act,  1863,^'  or  any 
Act  amending  the  same,  in  respect  of  any  allot- 
ment being  a  charity  within  the  jurisdiction  of 
those  commissioners,  or  shall  exclude  or  impair 
any  jurisdiction  or  authority  of  those  commis- 
sioners. 

17.  This  Act  shall  extend  only  to  England  and 
Wales. 


Chap.  20. 
Fulford  Chapel  Marriagts  Legalization. 


ABSTRACT  OF  THB  ENACTMBNT8» 

1.  Marrioffei  solemnized  in  the  new  chapel  not  to  be  invalid,  S^c, 
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An  Act  for  legalizing  Marriages  solem- 
nized in  Fulford  Chapel,  in  the  parish 
of  Stone,  Staffordshire. 

(26th  May  1873.) 

Wherbas  in  or  about  the  year  one  thousand 
eight  hundred  and  twenty-five  the  ancient  con- 
secrated chapel  of  Fulford,  in  the  parish  of  Stone, 
in  the  county  of  Stafford,  in  which  banns  of 
matrimon;^  and  marriages  might  have  been  law- 
fully published  and  solemnized  respectively,  was 
taken  down  in  consequence  of  its  dilapidated 
condition  and  being  insufficient  in  size  for  the 
wants  of  the  neighbourhood,  and  a  new  chapel 
was  built  on  a  different  site  within  the  chapel  yard 
of  the  said  ancient  chapel  : 

And  whereas  such  new  chapel  was  not  conse- 
^ated  or  licensed  for  the  solemnization  of 
marriages: 

And  whereas  divers  banns  of  matrimony  and 
marriages  have  been  published  and  solemnized 
respectively  in  such  new  chapel,  and  entries  of 
the  said  marriages  so  solemnized  have  been  from 
time  to  time  made  in  the  register  books  kept  in 
the  said  chapel,  and  doubts  have  been  entertained 
as  to  the  validity  of  the  said  banns  and  marriages. 


and  registers,  by  reason  of  the  said  new  chapel 
not  having  been  consecrated  or  licensed  as  afore- 
said, and  it  is  expedient  that  such  doubts  should 
be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  None  of  the  banns  of  matrimony  or  mar- 
riages heretofore  published  or  solemnized  in  the 
said  new  chapel  shall  be  invalid  by  reason  o£  the 
same  having  been  published  or  solemnized  in  a 
chapel  not  didy  consecrated  or  licensed  for  mar- 
riages ;  and  the  register  of  such  marriages,  and 
copies  of  or  extracts  from  such  register,  snail  have 
the  same  legal  validity  as  they  would  have  had 
if  at  the  time  when  the  entries  were  made  in  such 
register  such  new  chapel  had  been  duly,  conse- 
crated and  licensed  for  marriages;  and  the 
minister  or  ministers  who  solemnized  the  said 
marriages  shall  not  be  liable  to  any  ecclesiastical 
censure,  or  to  any  proceedings  or  penalties  what- 
ever by  reason  thereof. 


Chap.  21. 
University/  of  Dublin  Tests  Act,  1873. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Short  title. 

2.  Interpretation  of  terms. 

3.  Abolition  of  tests. 

4.  Portion  of  Act  as  in  Schedule  repealed. 

Schedule. 


An  Act  to    abolish   Tests  in    Trinity 

College  and  the  University  of  Dublin. 

(26th  May  1873.) 

Whereas  it  is  expedient  that  the  benefits  of 
Trinity  College  and  the  University  of  Dublin, 
and  of  the  schools  in  the  said  University  as 
places  of  religion  and  learning,  should  be  rendered 
nreely  accessible  to  the  nation : 

And  whereas  by  means  of  divers  restrictions, 
tests,  and  disabilities  manv  of  Her  Majesty's 
subjects  are  debarred  from  the  full  enjoyment  of 
the  same: 

And  whereas  it  is  expedient  that  such  restric- 
tions, tests,  and  disabihties  should  be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  wiUi  the  advice  and 


consent  of  the  Lords  Spiritual  and  Temporal,, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  University  of 
Dublin  Tests  Act,  1873. 

2.  In  the  construction  of  this  Act, — 

The  word  "  office "  shall  not,  so  long  as  the 
University  of  Dublin  shall  continue  to  teach 
and  to  grant  degrees  in  the  Faculty  of 
Theology,  apply  to  any  Professor  of  or 
Lecturer  in  Divinity ;  but,  save  as  aforesaid, 
the  word  shall  include  every  professorship, 
assistant  or  deputy  professorship,  public 
readerrfjip,prelectorsnip,  lectureship,  assistant 
lectureship,  provostship,  fellowship,  student* 
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ship^  tutorship,  scholarship,  and  exhibition, 
and  also  any  office  or  emolument  not  in  this 
section  specified,  the  income  of  which  is 
pa3rable  out  of  the  revenues  or  income  of 
the  said  university  or  college,  or  any  of  the 
schools  therein,  or  which  is  held  and  enjoyed 
by  any  member  of  the  same. 

3.  From  and  after  the  passing  of  this  Act  no 
person  shall  be  required  upon  exercising,  or  to 
enable  him  to  exercise,  any  of  the  rights  and 

Erivileges  which  may  heretorore  have  been  or  may 
ereafter  be  exercised  by  students  or  graduates 
in  the  said  university,  or  upon  taking  or  holding, 
or  to  enable  him  to  take  or  hold,  any  office  in  the 
said  university  or  college  as  aforesaid,  or  upon 
teaching,  or  to  enable  nim  to  teach  within  the 
said  university  or  college,  to  subscribe  to  any 


article  or  formulary  of  faith,  or  to  make  any 
declaration  or  take  an;jr  oath  respecting  his  re- 
ligious belief  or  profession,  or  to  conform  to  any 
form  of  public  worship,  or  to  do  any  act  in  con- 
nexion with  any  form  of  public  worship,  or  to 
belong  to  any  specified  church,  sect,  or  d^iomint- 
tion;  nor  shall  any  person  be  compelled  in  the 
said  tmiversity  or  college  to  attend  the  public 
worship  of  any  church,  sect,  or  denomination  to 
which  he  does  not  belong ;  and  no  person  elected 
to  a  fellowship  or  any  other  office  shall  be  de- 
prived of  his  office  hj  reason  that  he  is  not  a 
does  not  become  ordained  in  holy  orders. 

4.  Upon  the  passing  of  this  Act,  the  Act 
specified  in  the  Schedule  to  this  Act  is  hereby 
repealed  to  the  extent  in  the  third  column  of  the 
said  Schedule  expressed. 


Schedule. 


Date  of  Act. 


Title  of  Act. 


Portion  repealed. 


33  Geo.  3.  c.  21.  of  the 
Parliament  of  Ireland. 


An  Act  for  the  Relief  of  His  Ma- 
jesty's Popish  or  Roman  Catholic 
subjects  of  Ireland. 


So  much  of  section  7.  as  excepts 
from  the  operation  of  said  section 
the  College  of  the  Holy  and 
Undivided  Trinity,  near  Dublin. 


Chap.  22. 
Australian  Colonies  Duties  Act,  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Interpretation  clause, 

3.  Power  to  Colonial  Legislatures  to  regulate  duties. 


An  Act  to  amend  the  law  with  respect 
to  Customs  Duties  in  the  Australian 
Colonies.  (26th  May  1873.) 

Whereas  it  is  expedient  to  amend  the  law 
with  respect  to  Customs  Duties  in  the  Australian 
colonies ; 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authonty  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  aa  the  '' Aostnlian 
Colonies  Duties  Act,  1873." 

2.  In  this  Act  the  term  '^  Australian  colonies" 
shall  mean  the  colonies  of  New  South  Wales, 
Victoria,  South  Australia,  Queensland,  Western 
Australia,  and  Tasmania : 

The  term  **  country  *'  shall  mean  any  country 
or  place  except  Australian  colonies^  and  the 
colony  of  New  Zealand. 

3.  The  Legislature  of  any  one  of  the  Australian 
colonies  shall^  for  the  purpose  of  canying  ioU) 
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effect  any  agreement  between  any  two  or  more  of 
the  said  colonies^  or  between  any  one  or  more  of 
the  said  colonies  and  New  Zealand^  have  full 
power  from  time  to  time  to  make  laws  with 
Kflpect  to  the  remission  or  imposition  of  duties 
upon  the  importation  into  such  colony  of  any 
article  the  produce  or  manufacture  of  or  imported 
from  any  ol^er  of  the  said  colonies,  or  the  pro- 
duce or  manufacture  of  or  imported  from  New 
ZeaUudd. 

Provided  always,  that  for  the  purpose  aforesaid 
no  new  duty  shidl  be  imposed  upon,  and  no  ex- 
isting duty  shall  be  remitted  as  to^  the  importation 


into  any  of  the  Australian  colonies  of  any  article, 
the  produce  or  manufacture  of  any  j^rticular 
country,  which  shall  not  be  equally  imposed 
upon,  or  remitted  as  to,  the  importation  into  such 
colony  of  the  like  article  the  produce  or  manu« 
£ftcture  of  any  other  country :  Provided  further, 
that  no  duties  shall  be  levied  upon  articles  im- 
ported into  any  of  the  Australian  colonies  for  the 
supply  of  Her  Mi^sty's  land  or  sea  forces;  nor 
shall  any  duty  be  levied  or  remitted  contrary  to 
or  at  variance  wiih  any  treaty  or  treaties  for  the 
time  being  subsisting  between  Her  Mijesty  and 
any  foreign  power. 


Chap.  23. 
The  Superannuation  Act  Amendment  Act,  1873. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Amendment  of  Superannuation  Act,  1859. 

2.  Short  title  of  Act. 


An  Act  to  amend  the  law  relating  to 
the  grant  of  Superannuation  Allow- 
ances and  Gratuities  to  certain  per- 
sons who  entered  the  permanent 
Civil  Service  of  the  State  between 
the  passing  of  the  Superannuation 
Act,  1869,  and  the  fourth  day  of 
June  'one  thousand  eight  hundred 
and  seventy.  (26th  May  1873.) 

Whereas  by  the  Superannuation  Act,  1859, 
it  is  enacted  that  for  the  purposes  of  that  Act  no 
person  thereafter  to  be  appointed  shi^  be  deemed 
to  have  served  in  the  permanent  Civil  Service  of 
the  State  ^less  such  person  holds  his  appoint- 
ment directly  from  the  Crown,  or  has  been 
admitted  into  the  Civil  Service  with  a  certificate 
from  the  Civil  Service  Commissioners : 

And  whereas  it  appears  that  in  several  public 
departments  of  the  State  persons  have  been  ap- 
pomted  since  the  passing  of  the  said  Act  to 
established  situations  in  the  Civil  Service  not 
held  directly  from  the  Crown,  but  that  through 
inadvertence  on  the  part  of  the  heads  of  such 
departments,  and  without  any  default  on  the 
part  of  the  persons  so  appointed,  no  steps  were 
taken  before  their  appointment  to  procure  for 
them  certificates  from  the  Civil  Service  Com- 
missioners : 

And  whereas  it  is  unjust  that  the  persons  so 
appointed  should  be  deprived  of  the  superannua- 


tion allowances  or  gratuities  which  they  were  led 
to  expect  at  the  time  when  they  entered  the  Civil 
Service: 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Iiords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  The  Commissioners  of  Her  Mi^esty's  Trea- 
sury may,  if  they  think  fit,  at  any  time  before 
the  first  day  of  January  one  thousand  eight 
himdred  and  seventy-four,  with  the  concurrence 
of  the  Civil  Service  Conunissioners,  and  on 
application  beinff  made  to  them  for  that  purpose 
by  the  head  or  heads  of  any  public  department 
of  the  State,  declare  by  order  or  warrant  that 
any  person  who  has  been  appointed  to  a  perma- 
nent situation  in  such  department  without  a 
certificate  from  the  Civil  Service  Conmiissioners 
after  the  passing  of  the  said  Superannuation  Act, 
1859,  and  before  the  fourth  day  of  June  one 
thousand  eight  hundred  and  seventy,  was  so 
appointed  though  inadvertence  on  the  part  of 
the  head  or  heads  of  such  department,  and 
without  any  default  on  the  part  of  the  person  so 
appointed,  and  every  person  with  respect  to  whom 
such  order  or  warrant  may  be  issued  shtdl  be  in 
the  same  position  as  regards  his  claim  to  a 
superannuation  allowance  or  gratuity,  under  the 
said  Su])erannuation  Act,  1859,  as  he  would  have 
been  in  if  he  had  been  admitted  into  the  Civil 
Service  with  a  certificate  from  the  Civil  Service 
Commissioners. 
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Any  order  or  warrant  made  in  pursuance  of 
tliis  Act  shall  be  laid  before  Parliament  in  manner 
provided  by  the  thirteenth  section  of  the  said 
Superannuation  Act,  1859. 

The  Commissioners  of  Her  Majesty's  Treasury 
shall  cause  to  be  laid  before  Parliament,  not  later 
than  the  expiration  of  one  month  after  the  com- 
mencement of  the  session  of  Parliament  in  the 
year  one  thousand  eight  hundred  and  seyenty* 


four,  a  return  showing  the  names  of  all  persons 
with  respect  to  whom  any  order  or  warrant  has 
been  issued  in  pursuance  of  this  section,  together 
with  the  situations  to  which  and  the  departments 
in  which  they  have  been  appointed. 

2.  This  Act  may  be  cited  for  all  purpoees  as 
"  ITie  Superannuation  Act  Amendment  Ad, 
1873." 


Chap.  24. 
The  Peace  Preservation  (Ireland)  Acts  Continuance  Acty  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Peace  Preservation  (Ireland)  Act,  1870,  and  Protection  of  Life  and  Property  in  certain  Parts  (f 

Ireland  Act,  1871,  continued  till  1st  June  1875. 


An  Act  to  continue  The  Peace  Preserva- 
tion (Ireland)  Act,  1870,  and  The  Pro- 
tection of  Life  and  Property  in  cer- 
tain Parts  of  Ireland  Act,  1871. 

(26th  May  1873.) 

Whereas  The  Peace  Preservation  (Ireland) 
Act,  1870,  and  The  Protection  of  Life  and 
Property  in  certain  Parts  of  Ireland  Act,  1871, 
are  mnited  to  expire  on  the  first  day  of  June  one 
thousand  eight  hundred  and  seventy-three : 

And  whereas  it  is  expedient  that  the  said  Acts 
should  continue  in  force  for  a  further  limited 
period : 

Be  it  therefore  enacted  hy  the  Queen's  most 
Excellent  Majesty,  hy  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authori^  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Peace  Preservation  (Ireland)  Acts  Con- 
tinuance Act,  1873." 

2.  The  Peace  Preservation  (Ireland)  Act,  1870, 
and  the  Act  and  Acts  therein  designated  or 
referred   to   as  the  Peace  Preservation  Ac^  as 


altered  and  amended  by  The  Protection  of  life 
and  Property  in  certain  Parts  of  Ireland  Act, 
1871,  and  The  Protection  of  Life  and  Proper^  in 
certain  Parts  of  Ireland  Act,  1871,  shall  continue 
in  operation  until  the  first  day  of  June  one 
thousand  eight  hundred  and  seventy-five:  PR>- 
vided  always,  that  clause  eight  of  The  Peace 
Preservation  (Ireland)  Act,  18/0,  shall  be  and  is 
hereby  repealed:  Provided  also,  that  no  notke 
given  to  any  newspaper  before  the  passingof 
this  Act,  in  pursuance  of  clause  thiiiy  of  The 
Peace  Preservation  (Ireland)  Act,  1870,  shall  be 
sufficient  to  subject  the  publisher  ot  proprietor 
of  any  such  newspaper  to  any  penalty  or  proceed- 
ing in  relation  to  any  matter  or  thing  published 
af&r  the  passing  of  this  Act :  Provided  also,  tiiat 
it  shall  be  la^ul  for  any  person  who,  bong 
summarilv  convicted  under  the  twen^-aixth 
section  of  The  Peace  Preservation  (Ireland)  Act, 
1870,  shall  be  sentenced  to  a  term  of  imprison- 
ment exceeding  one  month,  to  appeal  againit 
such  conviction.  Every  such  appeal  shaJl  be 
brought  in  the  manner  and  shall  oe  subject  to 
the  provisions  prescribed  by  and  contained  in 
section  twenty-four  of  The  Petty  Sessions  (Ire- 
land) Act,  1851,  with  respect  to  appeals  in  ^e 
cases  therein  mentioned. 


Chap.  25. 
Gretton  Chapel  Marriages  Legalization. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Validity  of  marriages  solemnized  in  Gretton  Chapel. 
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An  Act  for    legalizing   Marriages    so- 
lemnized in  Gretton  Chapel,  in  the 
Parish  of  Winchcomb,  Gloucestershire. 
(26th  May  1873.) 

Whbreas,  in  or  about  the  year  one  thousand 
Gght  hundred  and  sixty-eight,  the  ancient  con- 
secrated chapel  called  Gretton  Chapel,  in  the 
parish  of  Winch<x)mb  in  the  county  of  Glouces- 
ter, was  disused  in  consequence  of  its  dilapidated 
condition,  and  a  new  chapel  built  on  a  different 
site  within  the  said  parish,  but  such  new  chapel 
was  not  licensed  for  the  solemnization  of 
marriages: 

And  whereas  banns  of  matrimony  have  been 
pablished  and  the  rite  of  marriage  has  been 
solemnized  in  such  new  chapel,  and  doubts  have 
been  entertained  as  to  the  validity  thereof,  by 
reason  of  the  said  new  chapel  not  having  been 


licensed  as  aforesaid,  and  it  is  expedient  that  such 
doubts  should  be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  M^esty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conmions,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  None  of  the  banns  of  matrimony  or  any 
marriaffe  heretofore  pubUshed  or  solemnized  in 
the  said  new  chapel  shall  be  invalid  by  reason  of 
the  same  having  heen  published  or  solenmized  in 
a  church  or  chapel  not  duly  consecrated  or 
licensed  for  marriages;  and  the  minister  or 
ministers  who  solemnized  the  said  marriages 
respectively  shall  not  be  liable  to  any  ecclesias- 
tical censure  or  penalties  whatsoever  by  reason 
thereof. 


Chap.  26. 
Consolidated  Fund  (£12,000,000). 


ABSTRACT  OF  THE   BNACTMBKT8. 

1.  Issue  of  12,000,000/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending 

3lst  March  1874. 

2.  Power  to  Treasury  to  borrow  from  time  to  time. 


An  Act  to  apply  the  sum  of  Twelve 
million  Pounds  out  of  the  Consoli- 
dated Fund  to  the  service  of  the  year 
ending  the  thirty-first  day  of  March 
one  thousand  eight  hundred  and 
seventy-four.  (16th  June  1873.) 

Most  Gracious  Sovereign, 
Wb,  Your  Migest/s  most  dutiful  and  loyal 
subjects,  the  Conmions  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  ^fnnied  to  Your  Ma- 
jesty in  tbis  session  of  P^bament,  have  resolved 
to  grant  unto  Your  Miyesty  the  sum -herein-after 
mentioned;  and  do  therefore  most  humbly  be- 
seech Your  Majesty  that  it  mav  be  enacted ;  and 
be  it  enacted  by  the  Queen  s  most  Excellent 
M^esty,  by  and  witb  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled/  and  by  the 
authority  of  the  same,  as  follows  : 

1.  The  Commissioners  of  Her  Msjesty's  Trea- 


sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Mn^esly 
for  the  service  of  the  year  ending  on  the  thuiy- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-four,  the  sum  of  twelve  million 
pounds. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  twelve  million  pounds,  and 
sball  repay  the  moneys  so  borrowed,  with  inte- 
rest not  exceeding  five  pounds  per  centum  per 
annum,  out  of  the  growing  produce  of  the  Con- 
solidated Fund  at  any  period  not  later  than  the 
next  succeeding  quarter  to  that  in  which  the  said 
sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty^s  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  avtulable  in  any  manner  in  which 
such  fund  is  available. 
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Chap.  27. 
The  Juries  {Ireland)  Act^  1873. 


ABSTRACT   OF  THB   ENACTMENTS. 

1.  Exempted  persons. 

2.  Qualification  of  jurors  in  counties  at  large, 

3.  For  the  purpose  of  correcting  jurors  books  at  the  ensuing  summer  sessions,  clerks  of  unicns  to  make 

return  of  persons  not  quailed  or  exempted,  or  disqualified,  ^c, 

4.  Powers  to  correct  jurors  books  may  be  exercised  by  any  judge,  ^c, 

5.  Form  of  precept, 

6.  Power  to  judge  to  excuse  jurors  from  serving, 

7.  Names  of  persons  summoned  as  grand  jurors  at  quarter  sessions  not  to  be  initialled  or  omktd  in 

taking  subsequent  panel. 

8.  Panels  of  special  juries  to  consist  of  sixty  until  books  corrected. 

9.  Short  title  of  Act  j  construction  of  Act. 
10.  Duration  of  Act. 

Schedules. 


An  Act  to  amend  the  Law  relating  to 
Jimes  in  Ireland.      (16th  June  1873). 

Whereas  it  is  expedient  to  amend  the  laws 
relating  to  juries  in  Ireland  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conmions,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  Any  person  who  cannot  read  and  write  the 
English  language,  or  who  from  lunacy,  imbecility 
of  mind,  deafness,  blindness,  or  other  permanent 
infirmity  shall  be  unfit  to  serve  as  a  juror,  shall 
be  absolutely  freed  and  exempted  nrom  being 
returned  ana  from  serving  on  any  jury,  inquest, 
or  inquiry  whatsoever. 

2.  With  respect  to  the  property  qualifications 
of  jurors  in  counties  at  large,  nrom  and  after  the 
passing  of  this  Act,  and  until  the  eleventh  day 
of  January  one  thousand  eight  hundred  and 
seventy-five,  the  following  provisions  shall  be  in 
force  and  have  e£Pect ;  that  is  to  say, 

(1.)  The  property  qualification  of  jurors  for 
each  county  at  large  mentioned  in  the  first 
schedule  to  this  Act  shall  be  the  net 
annual  value  fixed  for  such  county  in  the 
said  first  schedule,  instead  of  tne  net 
annual  value  originally  fixed  for  such 
county  in  the  fourth  schedule  to  the 
Juries  Act  (Ireland),  1871 : 

(2.)  The  property  qualification  of  special 
jurors  for  each  county  at  large,  mentioned 
in  the  second  schedule  to  this  Act,  shall 
be  the  net  annual  value  fixed  for  such 


county  in  said  second  schedule,  instead  of 
the  net  annual  value  originally  fixed  for 
such  counlnr  in  the  fifth  schedule  to  the 
Juries  Act  (Ireland),  1871. 

3.  For  the  purpose  of  amending  the  general 
and  special  jurors  books  in  use  at  the  time  of  the 

Eassing  of  this  Act,  the  following  provisions  shall 
e  in  force  and  have  effect : 
The  clerk  of  every  poor  law  union  by  whom 
any  general  list  of  jurors  for  a  county  at  large  or 
any  part  of  a  county  at  large  shall  have  been 
prepared  shall,  within  six  days  after  the  passing 
of  this  Act,  examine,  in  conjunction  with  the 
collector  or  collectors  of  poor  rate,  by  whose 
assistance  such  list  shall  have  been  prepared  (who 
are  hereby  required  to  attend  him  for  that  pin^ 
purpose  when  requested  by  him  so  to  do),  every 
such  general  list  of  jurors  which  shall  have  been 
prepared  by  such  clerk  for  delivery  to  the  derk 
of  the  peace,  with  a  view  to  ascertain  whether 
any,  and  if  so,  what  persons  returned  on  each 
such  general  list  of  jurors  belong  to  any  of  the 
following  classes ;  that 'is  to  say, 
(I.)  Persons  who  cannot  read  and  write  the 

English  language : 
(2.)  Persons  whether  qualified  or  not  as  to 
property  under  the  Jiiries  Act  (Irdand), 
1871/ who  are  not  qualified  under  this 
Act  to  serve  as  a  common  juror : 
(3.)  Persons  under -the  age  of  twenty-one  years 

or  above  the  age  of  sixly  years : 
(4.)  Persons  not   resident  in  the  county  for 
which  such  general  list   of  jurors  was 
prepared :  ,    . 

(5.)  Persons  exempted  fjx)m  serving  on  jun^ 
under  this  Act  or  under  the  Juries  Act 
(Ireland),  1871 : 
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(6.)  Persons  disqualified  under  section  seven 

of  the  Juries  Act  (Irelund),  1871 : 
(7.)  Persons  named  in  each  general  list  of 
jurors  prepared  by  such  derk  of  union  who 
possess  the  proper  qualifications  of  a 
special  juror  under  this  Act : 
And  every  such  clerk  of  poor  law  union,  and 
collector  or  collectors,  shall  make  due  and  dili- 
gent inquiry  for  the  purpose  of  ascertaining  the 
aforesaid  particulars,  and  such  clerk  shall,  within 
ihe  time  aforesaid,  make  out  a  return.  No.  1  in 
the  form  in  the  third  schedule  to  this  Act 
annexed,  of  the  persons  contained  in  each  suck 
general  list  of  jurors,  who  belong  to  any  of  the 
first  six  classes  above  mentioned,  and  shall  also 
make  out  a  return.  No.  2  in  the  form  in  the  said 
third  schedule,  of  the  persons  contained  in  each 
such  general  list  of  jurors  who  belong  to  the 
seveiiu  class  above  mentioned,  and  are  not  con- 
tained in  an)r  return  No.  1,  and  shall  within  the 
time  aforesaid  forward  the  said  Returns  in  a 
registered  letter  to  the  derk  of  the  peace  of  the 
county  for  which  such  general  list  of  jurors  was 
prepared,  with  the  dedarations  at  the  foot  or  end 
of  each  of  the  said  returns,  in  the  said  forms  set 
forth,  signed  and  declared  respectively  by  the 
said  clerk,  and  such  collector  or  collectors  re- 
spectively; and  such  clerk  shall  inunediatdv 
inform  the  sessional  Crown  solicitor  of  such 
county,  of  such  returns  having  been  transmitted 
to  the  derk  of  the  peace,  and  the  chairman  of 
such  county  shall,  upon  the  application  of  the 
sessional  Crown  solicitor,  or  any  person  acting  on 
behalf  of  Her  Majesty's  Attorney  General  for 
Ireland,  on  the  first  day  of  his  holding  the  sum- 
mer quarter  sessions  of  the  peace,  or  dvil  bill 
court  for  any  division  of  such  counfr^  in  the  year 
one  thousand  eight  hundred  and  seventy-three, 
or  snch  other  day  of  the  sitting  of  his  court  upon 
which  such  application  shall  be  made,  proceed  to 
correct  tmd  amend  the  general  jurors  oook  and 
special  jurors  book  of  such  county,  and  upon 
production  of  the  returns  No.  1  transmitted  by 
the  derk  of  union  as  aforesaid,  which  are  hereby 
declared  to  be  prim&  &de  evidence  that  the 
names  of  the  several  persons  therein  contained 
ought  not  to  appear  in  the  general  jurors  book  or 
special  jurors  book,  as  the  case  may  be,  such 
cnAirman  shall  then  and  there  order  such  general 
jurors  book  or  special  jurors  book  to  be  forthwith 
corrected  or  amended  by  expunging  therefirom 
the  name  of  each  person  contained  in  any  such 
return  No.  1  as  aforesaid,  unless  he  is  satisfied 
upon  sworn  testimony-  or  any  other  evidence 
satis&ctory  to  him  that  such  person  is  duly 
qxialified  as  to  property  to  serve  as  a  juror,  and 
not  exempted  or  disqualified ;  and  the  said  chair- 
man upon  production  of  the  returns  No.  2 
transmitted  by  the  clerk  of  the  union  as  afore- 
said, which  are  hereby  declared  to  be  piirn^  fade 


evidence  that  any  person  whose  name  is  not 
contained  in  any  of  tne  said  returns  No.  2  is  not 
qualified  to  serve  as  a  special  juror,  unless  such 
person  is  the  son  of  a  peer,  a  baronet,  knight,  or 
magistrate,  or  the  eldest  son  of  a  baronet,  knight» 
or  magistrate,  shall  then  and  there  order  such 
spedal  jurors  book  to  be  forthwith  corrected  or 
amended  by  expunging  therefirom  the  name  (d 
every  person  contained  m  said  spedal  jurors  book, 
which  does  not  appear  on  some  one  of  the  re- 
turns No.  2,  unless  such  person  is  the  son  of  a 
peer,  a  baronet,  knight,  or  the  ddest  son  of  a 
oaronet,  knight,  or  magistrate,  or  unless  he  is 
satisfied  upon  sworn  testimony  or  any  other  evi- 
dence satisfactory  to  him,  that  such  person  is 
qualified  as  to  property  to  serve  as  a  special  juror, 
and  is  not  exempted  or  disqualified,  and  when- 
ever Ihe  name  of  any  person  who  is  qualified  as 
a  common  juror  under  this  Act  is  expunged  from 
the  spedal  jurors  book  as  herein-bemre  directed, 
the  general  jurors  book  shall  then  be  amended 
by  striking  out  the  word  "  special "  opposite  to 
the  name  of  eveiy  such  person,  and  if  any  pand 
of  jurors  shall  have  been  taken  from  any  general 
jurors  book  or  special  jurors  book  before  the 
chairman  shall  have  caused  the  said  names  to  be 
expunged  therefirom,  it  shall  be  lawful  for  the 
ludge  of  the  court  for  which  such  pand  shidl 
have  been  returned,  and  he  is  hereby  required 
upon  bdng  informed  in  writing  or  orally  b;^  the 
clerk  of  the  Crown,  clerk  of  the  peace,  sessional 
Crown  solicitor,  or  any  person  acting  on  behalf 
of  Her  Migesty's  Attorney  General  for  Ireland, 
that  the  name  of  any  person  contained  in 
such  pand  has  been  expunged  from  the  general 
jurors  book  or  special  jurors  book,  to  cause  the 
name  of  such  person  to  be  expunged  firom  such 
panel,  and  thereupon  notice  shall  be  given  by  the 
sheriff  to  such  person  that  he  is  discharged  firom 
further  attendance  as  a  juror  upon  such  court. 
In  case  the  business  of  the  summer  quarter  ses- 
sions of  the  peace  holden  in  any  county  or  riding 
of  a  county  m  the  vear  one  thousand  eight  hun- 
dred and  seventy-tnree  shall  be  complete)!  before 
the  correction  or  amendment  of  the  jurors  book, 
in  ppsuance  of  the  provisions  of  this  Act,  it  shall 
be  lawful  for  the  chairman  (and  he  is  hereby 
required)  to  adjourn  the  said  sessions  to  some 
future  day. 

4.  All  the  powers  under  section  fifteen  of  the 
Juries  Act  (Ireland^,  1871>  of  ordering  a  general 
jurors  book  or  special  jurors  book  to  be  corrected 
or  amended,  may  be  exercised  bv  any  judge  at 
anytime  during  the  sitting  of  Lis.  court,  upon 
sworn  testimony  or  any  other  evidence  or  infor- 
mation satisfactory  to  such  jud^e,  and  shall 
extend  to  and  include  the  expungmg  firom  any 
general  jurors  book  or  specia  ^jurors  book,  as  the 
case  may  be,  of  the  name  of  any  person  contained 
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tberein  who  may  be  exempted  from  servinflp  on 
juries  under  this  Act,  though  not  so  exempted 
under  the  Juries  Act  (Ireland),  1871,  and  shall, 
until  the  eleventh  day  of  January  one  thousand 
eight  hundred  and  seventy-five,  extend  to  and 
include  the  expunging  from  any  jurors  book  of 
the  name  of  anv  person  contained  therein,  who, 
although  qualified  as  to  property  under  the  Juries 
Act  (Ireland),  1871,  is  not  qualified  under  this  Act 
to  serve  as  a  common  or  special  juror^  as  the  case 
may  be. 

6.  The  precepts  of  the  several  clerks  of  the 
peace  for  the  return  of  lists  of  jurors  to  be  issued 
m  the  year  one  thousand  eight  hundred  and 
seventy-three,  under  the  Juries  (Ireland)  Acts, 
1871  to  1873,  shall  be  according  to  the  forms  in 
the  third  schedule  to  this  Act  annexed,  and  every 
person  to  whom  any  such  precept  shall  be  issued 
shall  and  is  hereby  directed  to  perform  and  com- 
ply with  all  the  requisitions  contained  in  such 
precept. 

6.  Whereas  doubts  have  been  entertained  as 
to  the  power  of  judges  to  excuse  jurors  from 
serving,  and  it  is  expedient  to  remove  such 
doubts :  It  is  hereby  declared  and  enacted,  that 
it  shall  be  lawful  for  the  judge,  if  he  shall  so 
think  fit,  of  any  court  before  which  any  person 
may  be  summoned  as  a  juror  to  discharge  such 
person  from  fiuijher  attendance  on  such  court,  or 
to  excuse  such  person  from  attendance  for  any 
period  during  the  sittings  of  such  coiurt. 

7.  Whenever  the  sheriff  or  other  officer  shall 
select  persons  to  be  returned  to  serve  as  grand 


jurors  at  any  general  sessions  of  the  peace  or  at 
the  sittings  of  the  court  of  oyer  and  terminer  and 
general  gaol  delivery  to  be  holden  at  Greea 
Street,  Dublin,  he  shall  not  initial  in  any  jurors 
book  the  names  of  the  persons  so  selected  to 
serve  as  grand  jurors  as  aforesaid,  and  in  pre- 
paring any  subseauent  panel  of  jurors  sach 
sheriff  or  officer  shall  not  omit  to  take  the  name 
of  any  person  whom  he  mav  have  previously 
thereto  selected  and  sununoned  to  serve  as  such 
grand  juror  as  aforesaid  on  account  of  his  having 
already  sununoned  such  person  to  serve  as  su^ 
grand  juror. 

S.  Any  panel  of  a  special  jury  which  may  be 
returned  for  any  county  at  large  before  the  jurors 
books  for  such  county  shall  have  been  amended 
or  corrected,  under  the  provision  of  section  three 
of  this  Act,  shall  consist  of  sixly  names  instead 
of  forty-eight  names. 

9.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Juries  (Ireland)  Act,  1873,"  and  the  Juries 
Act  (Ireland),  1871,  and  the  Act  of  the  session 
of  Parliament  held  in  the  thirty-fifth  and  thirty* 
sixth  years  of  the  reign  of  Her  present  Majes^, 
chapter  twenty-five,  may  be  dted  fwr  iJl  purposes 
as, "The  Juries  (Ireland)  Acts,  1871  to  1874" 
and  the  said  Acts  and  this  Act  shall  be  construed 
together  as  one  Act,  and  the  same  may  be  cited 
for  all  purposes  as  "  The  Juries  (Ireland)  Acts» 
1871  to  1873." 

10.  This  Act  shall  continue  in  force  and  opera- 
tion until  the  eleventh  day  of  Januaiy  one 
thousand  eight  hundred  and  seventy-five. 


First  Schbdulb. 


The  net  annual  value  of  the  property  qualification  of  jurors  shall  be  as  follows  : 


Class  I. 


In  the  counties  of — 
Antrim. 
Cork. 
DoMm. 
Dublin. 
Kildare. 
Kilkenny. 
Limerick. 
Meath. 
Tipperary. 
Westmeath. 
Wexford. 


A  net  annual  value  of  30/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditam^ts  within 
any  of  the  said  counties,  or  a  net  annual  value 
of  12/.  or  upwards  in  respect  of  lands,  tene- 
ments, or  hereditaments  appearing  on  the 
rate  book  of  an^  union  to  be  situate  in  any 
city,  town,  or  village  within  any  of  the  said 
counties. 
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In  the  comities  of — 
Annagh. 
Carlow. 
Cavan. 
Clare. 
Donegal. 
Fermanagh. 
Galwaj. 
Kerry. 

King's  County. 
Londonderry. 
Longford. 
Louth. 
Mayo. 
Monaghan. 
Queen's  County. 
Roscommon. 
Sligo. 
Tyrone. 
WaterfOTd. 
Wicklow. 


In  the  county  of— 
Leitrim. 


Class  II. 

A  net  annual  value  of  30/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  within 
any  of  the  said  counties,  or  a  net  annual  value 
of  20/.  in  respect  of  lands,  tenements,  or  here- 
ditaments appearing  on  the  rate  hook  of  any 
union  to  he  situate  in  any  city,  town,  or  village 
within  any  of  the  said  counties. 


Class  III. 

A  net  annual  value  of  30/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  within 
the  said  county,  or  a  net  annual  value  of  15/. 
or  upwards  in  respect  of  lands,  tenements,  or 
hereditaments  appearing  on  the  rate  hook  of 
any  union  to  he  situate  in  any  city,  town^  or 
village  within  said  county. 


Second  Schedule. 


The  net  annual  value  of  the  property  qualification  of  special  jurors  shall  he  as  follows : 

Class  I. 


In  the  counties  of— 
Antrim. 
Dublin. 


In  the  counties  of- 
Cork. 
Down. 
KUdare. 
Limerick* 
Meath. 
Tlpperaiy. 


In  the  caantr  of- 
Westmeath. 


A  net  annual  value  of  150/.  or  upwards  in  respect 
of  lands,  t^ements,  or  hereditaments  within 
any  of  the  said  counties,  or  a  net  annual  value  of 
50/.  or  upwards  in  respect  of  lands,  tenements, 
or  hereditaments  a^pearin^  on  the  rate  book  of 
any  union  to  be  situate  m  any  city,  town,  or 
village  within  any  of  the  said  counties. 

Class  IL 

A  net  annual  value  of  150/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  within 
any  of  the  said  counties,  or  a  net  annual  value 
of  100/.  or  upwards  in  respect  of  lands,  tene- 
ments, or  hereditaments  appearing  on  tlie  rate 
book  of  any  union  to  be  situate  in  any  dty, 
town,  or  village  within  any  of  the  said  counties. 

Class  IIL 

A  net  annual  value  of  100/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  in  the 
said  county. 
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Class  IV. 


In  the  counties  of— 
Armagh. 
Carlow. 
Clare. 
Galwaj. 
Kilkenny. 
King's  County. 
Londonderry. 
Queen's  County. 
Roscommon. 
Waterford. 
Wexford. 
Wicklow. 


In  the  counties  of- 
Cavan. 
Donegal. 
Fermanagh. 
Kerry. 
Longford. 
Louth. 
Mayo. 
Monaghan. 
Sligo. 
Tyrone. 


In  the  county  of— 
Leitrim. 


A  net  annual  value  of  100/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  within 
any  of  the  said  counties,  or  a  net  annual  valoe 
of  50/.  or  upwards  in  respect  of  lands,  tene- 
ments, or  hereditaments  appearing  on  the  nte 
hook  of  any  union  to  he  situate  in  any  dfy, 
town,  or  village  within  any  of  the  said  counties. 


Class  V. 


A  net  annual  value  of  70/.  or  upwards  in  respect 
of  lands,  tenements,  or  hereditaments  within 
any  of  the  said  counties,  or  a  net  annual  value 
of  50/.  and  upwards  in  respect  of  lands,  tene- 
ments, or  hereditaments  appearing  on  the  nte 
hook  of  any  union  to  he  situate  in  any  citj, 
town,  or  village  within  any  of  the  said  counto. 


Class  VI. 


A  net  annual  value  of  50/.  and  upwards  in 
respect  of  lands,  tenements,  or  hereditaments 
within  the  said  county,  or  a  net  annual  value 
of  40/.  or  upwards  in  respect  of  lands,  tene- 
ments, or  hereditaments  appearing  on  the  nte 
hook  of  any  union  to  he  situate  in  any  city, 
town,  or  village  within  the  said  county. 


Third  Schedule. 


0)  [County  of  the  city  of 
— ,  county  of  the  town 

of ,or  borouKh  of , 

as  the  case  may  oe."] 

(•)  [County  of  the  city  of 

—, 'county  of  the  town 

of^— ,  or  borough  of—, 

as  the  ease  may  oe^ 

(»)  "  Ward,"  in  cowUiefqf 

citieSt  eouniiee  qf  towns, 

orborought. 

(*)  [County  of  the  city  of 

— ,  county  of  the  town 

of 1  or  borouffh  of — , 

as  the  ease  may  oe^ 

(s)  [County  of  the  dty  of 

,  county  of  the  town 

of——,  or  borouffh  of — , 
as  the  ease  may  oeJ] 
(«)  «*«  Ward,"  in  counties  qf 
cities,  counties  qf  towns, 
cr  boroughs. 


Form 
Precept  for  the  Return  of  Lists  of  Jurors.- 

County  of  (^) 

To  the  Clerk  of  the  Poor  Law  Union  of  in  the  said  county 

ofO 

You  are  hereby  required  on  or  before  the  first  day  of  August  in  this  present 
year^  to  prepare  a  complete  and  true  list  in  writing,  according  to  the  form  sent 
herewith^  for  each  {barony,  (^)  division  of  a  barony,  or  other  district)  of  the  said 
county  {*)  within  the  said  union,  of  the  names  of  all  men  rated  for  the  relief  of 
the  poor  within  said  union,  who  are  qualified  as  to  property  to  serve  as  jurors 
for  the  said  county  of  (')  ,  that  is  to  say,  a  complete  and  true 

list  for  each  {barony,  (^  division  of  a  barony,  or  other  district)  of  the  said 
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r)  Ooontiy  of  a  city,  county 
of  a  towD,<>rborongb,a« 
ike  ea9e  majf  be, 

(»)  County 'of  a  town,  or 
baaroagh,M  tks  ea$ema$ 
he. 


(9)  '*yf9X^**ine(mnHeif^ 
eUiss»ore(mtUie8qftoicne, 
orbcrroughe. 

(10)  Oountyof  acity/oounty 
of  a  town,  or  borough. 


(U)  fConnty  of  the  city, 
county  of  the  town,  or 
borough,  ae  the  tase  ntay 

pj  In  ccuntiee  or  ciite$» 
tOHiUies  qf  toume,  or 
boroughs,'^ard:n  ^^ 
(")  [County  of  tho  city, 
county  of  the  town,  or 
borough,  08  the  caee  may 
he,-\ 


(H)  [County  of  the  dty, 
oounV  of  the  town,  or 
borough,  ae  the  caae  may 

6e.] 


county,  (7)  contaminff  the  name  of  every  man  who  resides  within  the  said 

counl^,  (7)  {^or  who  ms,  or  uses  for  the  purposes  of  any  trade  or  business,  any 

comUtng-house,  qfice,  shop,  store,  or  place  of  business  within  the  said  county  of  the 

city  of  (^),  although  such  man  may  not  reside  therein,  provided  that  he  reside  within 

twelve  statute  miles  therefrom),  who  is  either  in  his  own  name  or  as  a  memher  of 

a  firm  or  copartnership,  rated  in  the  last  rate  made  in  said  imion  for  the  relief 

of  the  poor  m  respect  of  any  lands,  tenements,  or  hereditaments  situate  in  such 

{barontf,  (')  division  of  a  barony,  or  other  district)  of  the  said  county  (^^)  within 

the  said  union  of  the  net  annual  value  of  f  pounds  or  upwards,  and 

you  are  required  to  prepare  the  said  list  in  alphabetical  order  of  surnames,  as 

the  same  would  be  arranged  in  a  dictionary,  and  where  persons  have  the  same 

surnames  in  the  alphabetical  order  of  their  Christian  names,  and  consecutively 

numbered,  and  wnte  the  Christian  name  and  surname  of  eveiy  man  at  fuU 

length,  with  his  true  or  last  known  place  of  abode  {stating  the  counting-house, 

office,  shop,  or  place  of  business  of  any  person  who  is  deemed  under  section  five  qf 

the  Juries  Act  {Ireland),  1871,  to  be  resident  in  respect  thereof  as  the  place  of 

abode  of  such  person,  vide  section  four  qf  Juries  Act  Amendment,  Ireland,  Act, 

1872),  and  the  place  of  his  rated  property,  his  title,  quality,  calling,  or  business, 

and  the  annual  value  of  his  rated  property,  in  the  proper  columns  of  the  forms 

sent  herewith,  and  if  you  have  not  a  sufficient  number  of  forms  you  must 

apply  to  me  for  more ;  and  in  preparing  the  said  list  you  are,  in  case  any 

person  returned  in  the  said  list  shall  be  under  the  age  of  21  years  or  over  the 

age  of  60  years,  or  otherwise  disqualified  or  exempted  ^rom  serving  on  juries, 

to  state  the  fact  of  such  person  oeing  under  the  age  of  21  years  or  over  the 

a^e  of  60  years,  or  the  grounds  of  such  disqualification  or  exemption  opposite 

his  name  m  the  proper  columns  of  the  said  form,  and  a  specification  of  persons 

disqualified  or  exempted  is  annexed  herewith ;  and  you  ave  required,  on  or 

before  the  first  day  of  August  in  the  present  vear,  to  deliver  the  said  list,  with 

the  declarations  at  the  foot  or  end  of  the  saia  list  in  the  said  form  set  forth, 

signed  respectively  by  you  and  the  poor  rate  collector  or  collectors  by  whose 

assistance  you  may  have  prepared  the  said  list,  to  the  clerk  of  the  peace  of  the 

said  county,  (")  and  you  are  hereby  required,  within  twenty-one  days  affcer  the 

delivery  of  the  said  list  to  the  said  derk  of  the  peace,  to  cause  a  sufficient 

number  of  copies  of  the  sud  list  to  be  printed,  published,  and  posted  within 

the  barony,  (>^)  for  which  the  said  list  shall  have  been  prepared,  and  you  are 

further  required  to  attend  the  chairman  or  revising  barrister  of  the  said  county, 

(^')  and  produce  the  rate  books  of  the  said  union  at  any  of  the  courts  to  be 

held  for  the  revision  of  the  said  list,  of  the  time  and  place  of  holding  which 

you  shidl  be  previously  informed,  and  there  to  answer  on  oath  such  questions 

as  shall  be  put  to  you  by  such  chairman  or  revising  barrister  then  present 

touching  the  sud  list,  and  those  several  matters  you  are  in  nowise  to  omit 

upon  the  peril  that  may  ensue. 

Given  under  my  hand  at  ,  in  the  said  county  of 

(**)  ,  this  day  of  ,  in  the 

year 

Clerk  of  the  Peace  for  the  said 

County  of  (") 


*  This  applies  only  to  the  case  of  a  county  of  a  city,  county  of  a  town,  or  borough. 

t  Insert  here,  in  the  case  of  a  county  at  large  the  amount  of  net  annual  value  fixed  for  such  county  at  large  as  the  proper 
qualiflcation  of  Jurors  in  the  First  Schedule  to  this  Act.  and  in  the  case  of  a  county  of  a  city  or  county  of  a  town  or  borough 
not  being  a  coun^  of  a  city  or  county  of  a  town,  the  net  annual  yalue  fixed  for  such  county  of  a  city  or  town,  or  borough  in 
the  Fourth  Schedule  of  the  Juries  Act  (Ireland),  1871. 
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0)  [County  of  the  city  of 
— ,  or  county  of  the  town 

of ,  or  borough  of , 

tis  the  case  may  bei] 
(*)  [Barony,  division  of  a 
barony,  or  other  district^ 
and  in  counties  qf  cities 
or  counties  of  townst  or 
boroughs,  **  Ward."l 


Form  of  List. 
County  of  Q)  and  Poor  Law  Union  of 

"General  List  of  Jurors"  for  the  (-) 
prepared  this  day  of  18 

saia  union. 


in  the   said  county, 
by  the  clerk  df  the 


If  under  21  or 

over  60  years 
of  a^  state  the 

fact,  or,  if  ex- 
empted, or  dis- 

qualifled,the 
grounds  of  such 

exemption  or 
disqualification. 


'Conse- 

cutive 

Numbers. 


Surnames 

in 

alphabetica] 

Order. 


Christian 
Names. 


Places 

of 
Abode. 


Barony, 
Half, 
barony, 
or  Ward 
in  which 
Place  of 
Abode  is 
situate. 


Title, 
Quality, 
Calling, 

or 
Business. 


Annual  Value  of  Rated  Property. 


Column  A. 

In  respect  of 

lands, 
tenements,  or 
hereditaments 
appearing   - 

on  the 

Bate  Books 

of  said  Union 

to  be 

situate  in  any 

city,  town, 

or  village 

within  said 

county. 


Column  B. 

In  respect  of 

lands, 
tenements,  or 
hereditaments 
no<  appearing 
on  the 
Bate  Books 
of  said  Union 

to  be 

situate  in  any 

city,  town, 

or  village 

within  Rud 

county. 


Total 

of 

Columns 

AandB. 


Place 

of 

PropcftT. 


We,  the  undersigned  collectors  of  poor  rate,  hereby  declare  that,  so  far  as  relates  to  each  of  our 
respective  districts  of  collection,  we  have  made  due  and  diligent  inquiry  for  the  purpose  of  assisting 
the  clerk  of  union  in  having  the  above  list  properhr  prepared,  and  we  further  declare  that  wherever 
any  person  named  in  said  list  is  under  21  or  over  oO  years  of  age^  or  exempted  or  disqualified  from 
serving  as  a  juror,  the  fact  of  his  being  under  or  over  a^e,  or  the  grounds  of  such  exemption  or 
disqualification  are  truly  stated  in  the  pro]}er  colimin  of  said  list,  and  that  the  true  or  last  known 
place  of  abode^  title^  quality,  calling,  or  Dusiness  of  each  of  the  persons  named  in  the  above  list  are 
fully  and  truly  stated  therein,  and  that  there  is  not  omitted  from  the  above  list  the  name  of  any 
person  whose  name  ought  to  be  contained  therein. 

Dated  this  day  of  in  the  year 

Collector  of  Poor  Rate. 

I,  the  undersigned  clerk  of  union,  do  hereby  declare  that  I  have  made  due  inquiry,  wiA  the 
assistance  of  the  poor  rate  collectors,  for  the  purpose  of  preparing  the  above  ''General  list  of 
Jurors/'  and  that  same  has  been  fiilly  and  truly  prepared  by  me  from  the  rate  books  of  the  union, 
and  that  the  several  particulars  stated  in  the  aoove  list  regarding  each  person  named  therein  are 
correctly  stated  to  the  best  of  my  knowledge  and  information,  and  that  there  is  not  omitted  firom  the 
above  hst  the  name  of  any  person  whose  name  ought  to  be  contained  therein. 

Dated  this  day  of  in  the  year 

Clerk  of  the  Union. 
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Form      . 

Precept  for  the  Return  op  Lists  of  Jurors. 

County  of  the  CSty  of  Dublin. 

To  the  Collector-General  of  Rates  for  the  City  of  Dublin. 

You  are  hereby  required  on  or  before  the  Ist  day  of  August  in  this  present  year  to  prepare  a 
complete  and  true  list  in  writing,  according  to  the  form  sent  herewith,  for  each  ward  in  the  said 
county  of  the  city  of  Dublin,  of  the  names  of  all  men  rated  for  the  relief  of  the  poor  within  the  said 
coun^  of  the  city  of  Dublin  who  are  qualified  to  serve  as  jurors  for  the  said  county  erf  the  city  of 
Dublin,  that  is  to  say,  a  complete  and  true  list  for  each  ward  in  the  said  county  of  the  city  of  Dublin, 
containing  the  name  of  every  man  between  the  ages  of  twenty-one  and  sixty  years  who  resides  within 
the  said  county  of  the  city  of  Dublin,  or  who  has  or  occupies  any  counting-house,  office,  shop,  or 
place  of  business  within  the  said  county  of  the  city  of  Dublin,  altnough  such  man  may  not  reside 
therein,  provided  that  he  resides  within  twelve  statute  miles  therefrom,  who  is  either  in  his  own  name 
or  as  a  member  of  a  firm  or  copartnership  rated  in  the  last  rate  made  for  the  relief  of  the  poor  in  the 
said  county  of  the  city  of  Dublin  in  respect  of  any  lands,  tenements,  or  hereditaments  situate  in  such 
ward  of  the  county  of  the  city  of  Dublin  of  the  net  annual  value  of*  /.  or  upwards ;  and  you  are 
zeouired  to  prepare  the  said  fist  in  alphabetical  order  of  surnames,  as  the  same  would  be  arranged  in 
a  oictionarv,  and  where  persons  have  the  same  surname  in  the  alphabetical  order  of  tiieir  Christian 
names,  and  consecutivelv  numbered,  and  write  the  Christian  name  and  surname  of  everv  man  at  full 
lenffth,  with  his  true  or  last  known  place  of  abode,  stating  the  counting-house,  office,  shop,  or  place 
of  business  of  any  person  who  is  deemed  under  section  five  of  the  Juries  Act  (Ireland),  1871,  to  be 
resident  in  respect  thereof  as  the  place  of  abode  of  such  person  {vide  section  4  of  the  Juries  Act 
Amendment  (Ireland)  Act,  1872),  and  the  place  of  his  rated  property,  his  title,  quality,  calling,  or 
business,  and  the  annual  value  of  his  rated  propertv»  in  the  proper  columns  of  the  forms  sent  here- 
with, and  if  you  have  not  a  sufficient  number  of  forms  you  must  apply  to  me  for  more ;  and  in 
ascertaining  the  said  net  annual  value  you  shall  not  reckon  or  take  into  account  the  annual  value  of 
any  house  or  tenement  let  to  weekly  or  monthly  tenants  or  in  separate  apartments,  the  owner  whereof 
is  binder  the  statute  12  &  13  Victoria,  chapter  91,  section  63,  rated  instead  of  the  occupier  thereof; 
and  in  preparing  the  said  list  you  are,  in  case  any  person  returned  on  eaid  list  shall  be  under  the  age 
of  twenty-one  years  or  over  the  age  of  sixty  vears  or  exempted  or  disqualified  from  serving  on  juries, 
you  are  to  state  the  fact  of  such  person  being  under  or  over  age,  or  the  grounds  of  sudi  disquali- 
fication or  exemption  opposite  his  name  in  the  proper  column  of  the  said  form,  and  a  specification  of 
persons  disqualified  and  exempted  is  annexed  herewith ;  and  vou  are  required  on  or  before  the  first 
day  of  August  in  the  present  year  to  deliver  the  said  list,  with  the  declarations  at  the  foot  or  end 
thereof,  signed  respectively  by  you  and  the  collector  or  collectors  by  whose  assistance  you  may  have 
prepared  the  said  list,  to  the  clerk  of  the  peace  of  the  said  county  of  the  city  of  Dublin ;  and  you  are 
lereby  required,  within  twenty-one  days  after  the  delivery  of  the  said  list  to  the  said  clerk  of  the 
peace,  to  cause  a  sufficient  number  of  copies  of  the  siud  list  to  be  printed,  published,  and  posted 
wkhin  the  ward  for  which  the  said  list  shaU  have  been  prepared;  and  you  are  further  requited  to 
attend  the  revising  barristers  of  the  city  of  Dublin,  and  produce  the  said  rate  books  at  any  of  the 
courts  to  be  held  for  the  revision  of  the  said  several  lists  prepared  by  you,  of  the  time  and  place  of 
holding  which  you  shall  be  previously  informed,  and  there  to  answer  on  oath  such  questions  as  shall 
be  put  to  you  by  the  revising  barrister  then  present  touching  any  of  the  said  lists ;  and  those  several 
matters  you  are  in  nowise  to  omit  upon  the  peril  that  may  ensue. 

Given  imder  my  hand  at  in  the  said  county  of  the  city  of  Dublin,  this 

day  of  in  the  year 


I 


Clerk  of  the  peace  for  the  said  county  of.  the  dty 
of  Dublin. 


*  Insert  here  the  net  annual  valne  fixed  for  the  county  of  the  dty  of  Dublin  in  the  Pourth  Schedule  of  the  Juries  Act 
(Ireland).  1871. 
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[chap.  27. 


Form  of  List. 
County  of  the  City  of  Dublin. 


*'  General  List  of  Jurors  "  for  the 
Dublin,  prepared  this  day  of 

of  Rates  for  the  city  of  Dublin. 


ward  in  the  said  counity  of  the  city  of 
18      ,  by  the  Ciollector-General 


If  under  21  Years  or  over  60 
Years  of  Age,  state  the  Fact, 
or  if  exempted  or  disquali- 
fied, tbe  Grounds  of  such  Ex- 
emption or  Disqualification. 


Consecutive 
Numbers. 


Surnames, 

in 

Alphabetical 

Order. 


Christian 
Names. 


Places 

of 
Abode. 


Title^ 
^.uaUty, 


QuaUt 
OaUing, 


If.  or 
Busings. 


Annual 

Value 

of  Rated 

Property. 


Flioe 

of 

Property. 


We,  the  undersigned  collectors,  hereby  declare  that,  so  ^  as  relates  to  each  of  oar  respective 
district  of  collection,  we  have  made  due  and  diligent  inquiry  for  the  purpose  of  assisting  tiie 
Collector-General  of  Rates  for  the  city  of  Dublin  in  having  the  above  list  properly  prepiured,  and  we 
further  declare  that  wherever  any  person  named  in  said  list  is  under  21  or  over  60  years  of  age,  or 
exempted  or  disqualiiied  from  serving  as  a  juror,  the  fact  of  his  being  under  or  over  age,  or  the 
grounds  of  such  exemption  or  disqualification  are  trul^  stated  in  the  proper  column  of  said  list,  and 
that  the  true  or  last  Imown  place  of  abode,  title,  quahtv,  calling,  or  busmess  of  each  of  tiie  persons 
named  in  the  above  list  are  fully  and  truly  stated,  and  that  there  is  not  omitted  from  the  above  list 
the  name  of  any  person  whose  name  ought  to  be  contained  therein. 

Dated  this  day  of  in  the  year  • 


;} 


Collectors. 


I,  the  tmdersigned  Collector-General  of  Rates,  do  hereby  declare  that  I  have  made  due  inquiiy  with 
the  assistance  of  my  collectors  for  the  purpose  of  preparing  the  above  **  General  List  of  Jurors,"  and 
that  the  same  has  been  fully  and  truly  prepared  by  me  nrom  the  rate  books,  and  that  the  several 
particulars  stated  in  the  above  list  regarding  each  person  named  therein  are  correctly  stated  to  the 
best  of  my  knowledge  and  information,  and  that  there  is  not  omitted  fr^m  the  above  list  the  name  of 
any  person  whose  name  ought  to  be  contained  therein. 

Dated  this  day  of  in  the  year  t 


Collector-General  of  Rates. 


Form 
Return  No.  1. 

County  of  and  Poor  Law  Union  of  in  the  said 

county. 

Return  made  by  the  clerk  of  the  said  Poor  Law  Union  of  all  persons  named 
in  the  General  list  of  Jurors  prepared  by  said  Clerk  of  Union  for  the  barony 
(1)  of  in  said  county  who  belong  to  any  of  the  following  classes;  ^)  ^^Si^^^ 

that  is  to  say :  ease  ma^  he, 

(1.)  Persons  who  cannot  read  and  write  the  English  language : 

(2.)  Persons  whether  qualified  or  not  as  to  property  under  the  Juries  Act 
(Irehind),  1871,  who  are  not  qualified  under  this  Act  to  serve  as  a 
conmion  juror : 
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(3.)  Persons  under  the  a^e  of  21  years,  or  above  the  age  of  60  years  : 

(4.)  Persons  fcot  resident  in  the* county  for  which  such  general  jurors  list 

was  prepared: 
(5.)  Persons  exempt  from  serving  on  juries  under  this  Act  or  the  Juries  Act 

(Ireland),  1871 : 
(6.)  Persons  disqualified  under  section  seven  of  the  Juries  Act  (Ireland), 
-     1871. 


Christian 
Names. 

Places 

of 
Abode. 

Barony, 

Half-barony, 

or 

Ward 

in 

which  Place 

of 

Abode  is 

situate. 

Title, 
QiuUity, 
Calling, 

or 
Business. 

Place 

of 

'Property. 

Annual  Value  of  Bated  Property. 

Observations. 

Soraames 
in 

Blphsbe- 
tical 
Orier. 

Column  A. 

In  respect  of 

lands. 

tenements,  or 

hereditaments, 

appearing 

on  the 
Bate  Books 
of  said  Union 

to  be 

situate  in  any 

city,  town, 

or  village 

within  said 

county. 

Column  B. 

In  respect  of 

lands, 
tenements,  or 

9k>^  appearing 

on  the 

Bate  Books 

of  said  Union 

to  be 

situate  in  any 

city,  town, 

or  village 

within  said 

county. 

Total 

of 

Columns 

AandB. 

State   here,  opposite 
each  name,  the  rea- 
son why  such  name  is 
inserted  in  this  re- 
turn, as,  forexample. 
"unable  to  read  and 
write,"  ••  under  21."or 
•*over60  years  of  age,** 
-notre8ident.*'-not 
qualified  as  common 
or  special  juror  under 
Juries  Act,  1878."  as 
the  case  may  be,  or 
*•  exempted  *'^or  -  dis- 
aualified,*'specii:ying 
tne  grounds  of  such 
exemption  or  disqua- 

We,  the  undersigned  collectors  of  poor  rate,  as  regards  each  of  our  respective  districts  of  collection, 
jmd  I  the  undersigned  clerk  of  union,  do  hereby  respectively  declare  that  we  have  examined  the  said 
"  (leneral  List  of  Jurors  "  above  mentioned,  ana  have  made  due  and  diligent  inquiry  for  the  purpose 
of  ascertaining  whether  any,  and  if  so,  what  persons  named  in  such  general  list  of  jurors  belong  to  any 
of  the  classes  above  mentioned,  and  we  do  further  declare  that  the  persons  named  in  the  above  return 
do  belong  to  one  or  other  of  the  said  classes,  and  that  the  several  particulars  stated  in  the  above  return 
Kgardin^  each  person  named  therein  are  correctly  stated  according  to  the  best  of  our  knowledge  and 
information,  ana  that  there  is  not  omitted  from  the  above  return  the  name  of  any  person  whose  name 
ought  to  be  contained  therein. 


Dated  this 


day  of 


in  the  year 
- 1  Collectors  of  Poor  Rate. 
.Clerk  of  Union. 
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Form 
Return  No.  2. 


and  Poor  Law  Union  of 


in  the  said 


0)  BiTlsion  of  a  bsronv, 
or  other  district,  as  the 
casemc^fbe. 


County  of 
county. 

Retiu^na  made  by  the  derk  of  the  said  Poor  Law  Union  of  all  persons  named 
in  the  "General  List  of  Jurors,"  prepared  by  said  Clerk  of  Union  for  the 
barony  (^)  of  in  said  counly,  who  possess  the  property  qualification 

required  for  a  special  juror  under  the  Juries  Act  (Ireland),  lo73. 


Christian 
Names. 

Places 

of 
Abode. 

Barony, 

Half-Barony. 

or  Ward  in 

which  Place  of 

Abode 

is  situate. 

Title. 
QuaUty. 
Calling,  or 
Business. 

Place 

of 

Property. 

AinruAL  VAiim  of  B^tsd  Pbopkht. 

Somaines, 
in  alpha- 
betical 
Order. 

Column  A. 

In  respect  of 

Lands.  Tenements, 

or  Hereditaments. 

appearing  on 

the  £Utte  Books 

of  the 

Union  to  be 

situate  in  any 

City,  Town. 

or  Villsge  in  the 

Column  B. 

In  respect  of 
Lands,  Tenements, 
or  Hereditaments. 

of  the 
Union  to  be 

situate  in  any 
City.  Town,, 

orvmaceinthe 
saidCoonty. 

Tbtil 

of 

Golninii 

AsodB. 

- 

We,  the  undersigned  collectors  of  poor  rates,  as  regards  each  of  our  respectiye  districts  of  coUectifln, 
and  I  the  undersigned  Clerk  of  Union,  do  hereby  respectively  declare  that  we  have  examined  the  said 
General  List  of  Jurors  above  mentioned,  and  have  made  due  and  diligent  inquiry  for  the  purposes  of 
the  above  Return  No.  2,  and  we  do  further  declare  that  the  several  particulars  stated  m  the  said 
Return  No.  2  regarding  each  person  named  therein  are  correctly  stated  according  to  the  best  d  our 
knowledge  and  information,  and  that  there  is  not  omitted  from  the  said  Return  No.  2  tiie  name  of 
any  person  whose  name  ought  to  be  contained  therein. 

Dated  this  day  of  in  the  year 


;} 


Collectors  of  Poor  Rates. 
Clerk  of  Union. 


Chap.  28. 
Marriages  Legalization^  Si,  John^s  Chapel,  Eton. 


ABSTRACT   OF  THB   ENACTMENTS. 


1.  Marriages  heretofore  solemnized  in  Chapel  of  St.  John  the  Evangelist  to  be  vaUd, 

2.  Minister  officiating  not  liable  to  censure. 

3.  Registers  of  such  marriages  to  be  evidence. 
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An  Act  to  render  vaKd  Marriages  hereto- 
fore solemnized  in  the  Chapel  of  Ease 
called  '< Saint  John  the  Evangelist" 
Chapel,  Eton,  in  the  Parish  of  Eton 
in  the  County  of  Buckingham. 

(16th  June  1873.) 

Whereas  the  church  or  chapel  known  as 
Saint  John  the  Evangelist,  in  the  parish  of  Eton, 
in  the  county  of  Buckingham  and  diocese  of 
Oxford,  was,  on  the  first  day  of  June  one  thou- 
sand eight  hundred  and  £UPty-four,  duly  conse- 
crated for  the  performance  of  Divine  Service,  but 
no  authoritv  has  ever  been  given  bjr  the  Bishop 
of  the  said  diocese,  or  otherwise  for  the  pub- 
lication of  banns  and  solemnization  of  marriages 
therein: 

And  whereas  divers  marriages  have  nevertheless 
been  solemnized  in  the  said  church  or  chapel, 
under  an  erroneous  impression  on  the  part  of  the 
ministers  thereof,  that  by  virtue  of  the  conse- 
cration of  the  said  church  or  chapel  or  otherwise, 
marriages  might  be  lawfully  solenmized  therein ; 
and  entries  of  the  said  marriages  so  solemnized 
have  from  time  to  time  been  made  in  the  register 
books  kept  either  at  the  said  church  or  chapel, 
or  at  the  collegiate  and  parish  church  of  Eton 
aforesaid : 
And  whereas  it  is  expedient  under  the  circum- 


stances aforesaid  to  remove  all  doubts  touching 
the  validity  of  the  marriages  so  solemnized  in  the 
said  churcn  or  chapel : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Maiesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  All  banns  of  matrimony  and  marriages 
published  or  solemnized  before  the  passing  of 
this  Act  in  the  church  or  chapel  known  as  Saint 
John  the  Evangelist,  in  the  parish  of  Eton  afore- 
said, shall  be  as  valid  as  if  the  same  had  been 
published  or  solenmized  in  a  church  duly  con- 
secrated and  licensed  for  marriages. 

2.  No  minister  who  has  solemnized  any  of  the 
said  marriages  shall  be  liable  to  any  ecclesiastical 
censures,  or  to  any  other  proceedings  or  penalties 
whatsoever,  by  reason  of  his  having  so  solemnized 
the  same  respectively. 

3.  The  registers  of  the  marriages  so  solem- 
nized, or  copies  of  such  registers,  shall  be 
received  in  all  courts  of  law  and  equity  as 
evidence  of  such  marriages  respectively,  in  the 
same  manner  as  registers  of  marriages  in  parish 
churches,  or  copies  thereof,  are  by  mw  receivable 
in  evidence. 


Chap.  29. 
The  Customs  Sugar  Duties  {Isle  of  Man)  Act,  1873. 


ABSTRACT  OP  THB  ENACTMENTS* 

1.  Alteration  of  duties. 

2.  33  <i-  34  Vict.  c.  43.  repealed. 

3.  Short  titU. 


An  Act  to  alter  the  Duties  of  Customs 
upon  Sugar  in  the  Isle  of  Man. 

(16th  June  1873.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mi^esty,  by  and  with  the  advice  and  consent  of 
the  Lonls  Spiritual  and  Temporal,  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  ot  the  same,  as  follows  : 

I.  In  lieu  and  instead  of  the  duties  of  customs 
now  changeable  upon  sugar  imported  or  brought  « 
into  the  Isle  of  Man,  there  shaU,  on  and  after  the 
following  dates,  be  charged  and  paid  the  under- 
mentioned duties,  viz. : 

On  and  after  the  twenty-eighth  day  of  May 
one  thousand  eight  hundred  and  seventy-three. 


Refined  sugar  in  lump,  or  candy, 
and  sugar  rendered  by  any 
process  equal  to  refined  foreign 
or  British        -        -    the  cwt. 


s.   d. 


3    0 


On  and  after  the  eighth  day  of  May  one  thou- 
sand eight  hundred  and  seventy-three,  upon — 

s.    d. 
Sugar  of  any  other  sort  or  descrip- 
tion, except  molasses  -  the  cwt.    2    0 
Molasses  -  -       ,»         0    6 

2.  The  *'  Customs  Refined  Sugar  Duties  (Isle 
of  Man)  Act,  1870,"  is  hereby  repealed. 

3.  This  Act  may  be  cited  as  "The  Customs 
Sugar  Duties  (Isle  of  Man)  Act,  18/3." 
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Chap.  30. 
Tlie  Registration  of  Voters  {Ireland)  Act,  1873. 


ABSTRACT   OF   THE    ENACTMENTS. 

1.  Short  title. 

2.  Alteration  of  dates, 

3.  Further  alteration  of  dates  in  certain  cases. 

4.  Orders  made  to  be  taken  as  valid. 

5.  Election  not  to  be  invalidated  by  informality  in  preparation  of  register, 

6.  Amendment  o/ 13  4*  14  Vict.  c.  69.  as  to  interpretation  of  word  "  baronv. 

Schedule.  r  j  y 


An  Act  to  amend  the  Law  of  Regis- 
tration in  Ireland  so  far  as  relates  to 
the  year  one  thousand  eight  hundred 
and  seventy-three,  and  for  other  pur- 
poses relating  thereto. 

(16th  June  1873.) 

Whereas  the  several  counties  in  Ireland  have 
been  divided  into  polling  districts  in  pursuance 
of  the  provisions  of  section  eighteen  of  the  Ballot 
Act,  1872,  as  amended  by  the  Polling  Dis- 
tricts (Ireland)  Act,  1873,  but  the  registers  of 
voters  to  be  made  in  pursuance  of  the  said 
provisions  will  not  be  completed  in  some  of 
the  said  counties  before  the  first  day  of  June 
next : 

And  whereas  it  is  therefore  expedient  to  post- 
pone the  commencement  of  the  usual  annual 
formation  of  the  register  of  voters  in  such  coun- 
ties for  the  present  year  from  the  first  day  of 
June,  as  now  by  law  prescribed,  to  the  tenth  day 
of  July,  and  to  make  such  other  provisions  as  are 
in  this  Act  contained  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mwesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conmions,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  puifposes  as 
"The  Registration  of  Voters  (Ireland)  Act, 
1873." 

2.  In  each  county  in  which  the  register  of 
persons  entitled  to  vote  at  any  election  of  a 
member  or  members  to  s^ve  in  Parliament  for 
such  county  to  be  made  in  pursuance  of  the  pro- 
visions of  section  eighteen  of  the  Ballot  Act,  as 
amended  by  the  Polling  Districts  (Ireland)  Act, 
1873,  is  not  completed  and  delivered  to  the  sheriff 
before  the  first  day  of  June  one  thousand  eight 
hundred  and  seventy-three,  the  commencement 
of  the  usual  annual  formation  of  the  register  of 
persons  entitled  to  vote  at  any  election  of  a 
member  or  members  to  serve  m  Parliament  for 
such  county,  and  all  subsequent  proceedings  in 
relation  thereto,  shall  in  the  year  one  thousand 
eight  hundred  and  seventy-three  be  respectively 


postponed  from  the  said  first  day  of  June,  and 
the  other  days  now  by  law  prescribed,  until  Ae 
tenth  day  of  July  then  next  and  such  other  days 
as  are  by  this  Act  prescribed ;  and  for  the  pur- 
pose of  forming  such  register  in  every  sudi 
county  in  the  said  year  one  thousand  eight 
hundred  and  seventy-three  the  enactments  men- 
tioned in  the  first  column  of  the  schedule  to  this 
Act  shall  be  construed  as  if  tiie  dates  mentioned 
in  the  third  column  of  the  said  schedule  were 
substituted  for  the  dates  in  the  second  column  of 
the  said  schedule  opposite  to  which  they  are 
placed ;  and  all  acts,  matters,  and  things  required 
to  be  done  or  published  on  the  days  and  at  the 
times  prescribed  by  the  said  enactments  and 
specified  in  the  said  second  column  of  the  s^ 
schedule,  shall  be  done  and  published  on  tibe 
days  ttnd  at  the  times  placed  opposite  tihereto  in 
the  said  third  colunm  of  the  said  schedule,  and 
all  days  and  periods  of  time  which  in  the  said 
enactments  are  calculated  as  preceding  or  suc- 
ceeding or  lure  in  any  way  dependent  on  any  date 
mentioned  in  the  second  column  of  the  said 
schedule,  shall  be  calculated  as  preceding  or  suc- 
ceeding and  shall  be  dependent  on  the  date  placed 
opposite  to  such  date  in  the  third  column  of  the 
same  schedule. 

3.  Where  the  raster  of  persons  entitled  to 
vote  at  any  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  county,  to  be  made 
in  pursuance  of  section  eighteen  of  the  Ballot 
Act,  1872,  as  amended  by  the  Polling  Districts 
(Ireland)  Act,  1873,  is  not  completed  and  deli- 
vered to  the  sheriff  on  or  before  the  ninth  day  of 
July  one  thousand  eight  hundred  and  seventy- 
three,  it  shall  be  lawM  for  the  Lord  Lieutenant 
or  other  chief  ffovemor  or  governors  of  IitJand, 
by  and  with  the  advice  of  Her  Mi^esty*s  Privy 
doimcil  in  Ireland,  upon  due  representation  oi 
such  fact  by  the  clerk  of  the  peace  of  such 
county,  by  order  to  be  published  in  the  Dublin 
Gazette,  and  to  be  posted  at  such  places 
in  such  county  as  they  shall  direct,  to  farmer 
postpone  the  commencement  of  the  usual  annual 
formation  of  the  register  of  persons  entitled  to 
vote  at  any  election  of  a  memoer  or  members  to 
serve  in  Parliament  for  such  county,  and  all 
subsequent  proceedings  in  relation  thereto  in  the 
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year  one  thousand  eight  hundred  and  seventjr- 
three,  from  the  said  tenth  day  of  July  and  toe 
other  days  hy  this  Act  prescrihed  to  such  other 
day  and  days  as  to  them  shall  seem  fit ;  and^  if 
necessary,  to  order  special  sessions  to  he  held  hy 
the  chairman  of  such  county  for  the  revision  of 
the  lists  of  voters  therein ;  and  thereupon  such 
commencement,  other  proceedings,  and  revision 
shall  respectively  he  had  in  such  counter  upon 
the  day  and  days  specified  in  such  order  in  like 
manner  in  every  respect  as  if  the  dates  specified 
in  such  order  had  in  relation  to  such  county 
been  prescribed  by  this  Act. 

4.  Every  order  purporting  to  be  made  under 
the  Polling  Distncts  (Ireland)  Act,  1873,  or 
under  this  Act,  by  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland,  by  and 
with  the  advice  of  Her  Ma,jesty*s  Privy  Council 
in  Ireland,  shall  be  conclusive  evidence  of  every 
fact  and  circumstance  necessary  to  authorise  the 
making  thereof,  and  shall  be  deemed  and  taken 
to  all  intents  and  purposes  whatsoever  to  have 
been  made  in  pursuance  of  and  in  conformity 
with  the  provisions  of  the  Act  under  which  the 
same  shall  purport  to  be  made,  and  the  pro- 
duction of  a  printed  copy  of  the  Dublin  Gazette 
purporting  to  be  printed  and  published  by  the 
Queen's  authority,  and  to  contain  the  publication 
of  any  such  order,  shall  for  all  purposes  be  con- 
clusive evidence  of  such  order. 


5.  No  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  county  shall  be  ques- 
tioned by  reason  of  the  lists  of  voters  for  such 
county  or  the  register  of  persons  entitled  to  vote 
at  any  dection  of  a  memoer  or  members  to  serve 
in  Parliament  for  such  county  not  having  been 
formed,  printed,  published,  revised,  or  completed 
in  conformity  with  the  provisions  of  section 
eighteen  of  the  Ballot  Act,  1872,  as  amended  by 
the  Polling  Districts  (Ireland)  Act,  1873,  or  of 
this  Act,  nor  by  reason  of  any  error  or  informality 
whatsoever  relative  to  the  forming,  printing, 
publishing,  revising,  or  completing  such  lists  or 
register;  and  the  signature  of  the  chairman  of 
such  county,  or  his  kwful  deputy,  to  such  lists 
shall  be  conclusive  evidence  that  such  lists 
have  been  in  all  respects  duly  revised  at  the 
time  and  in  the  manner  prescribed  by,  and  in 
pursuance  of  and  in  conformity  with,  the  said 
provisions. 

6.  In  the  construction  of  the  Act  of  the  session 
of  the  thirteenth  and  fourteenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  sixty-nine, 
and  of  all  Acts  altering  or  amendmg  the  same, 
so  far  as  the  same  relate  to  the  registration  of 
voters  in  counties,  and  in  all  precepts,  notices,  or 
forms  issued  in  pursuance  of  the  provisions  of 
the  said  Act  or  Acts,  the  term  "  barony  *'  shall  be 
construed  to  mean  "  polling  district." 


Schedule. 


Alteration  of  Dates. 


Column  1. 

Column  2. 

Column  3. 

Enactments. 

Present  Date. 

Substituted  Date. 

13  Se  14  Vict.  c.  69.  s.  15 

1st  June 

10th  July. 

13  &  14  Vict.  c.  69.  s.  16 

• 

1st  June 

- 

10th  July. 

13  &  14  Vict.  c.  69.  s.  19 

• 

8th  July 

• 

- 

9th  August.                    « 

13  &  14  Vict.  c.  69.  s.  20 

. 

8th  July 

. 

9th  August. 

13  &  14  Vict.  c.  69.  s.  21 

„ 

20th  July 
22nd  July    - 

. 

. 

22nd  August. 

- 

25th  August. 

13  &  14  Vict.  c.  69.  8. 22 

. 

22nd  July 

. 

. 

25th  August. 

4th  August 

• 

6th  September. 

13  &  14  Vict.  c.  69.  s.  23 

. 

9th  August 

• 

• 

11th  September. 

4th  August 

• 

6th  September. 

1 1th  August 

• 

• 

13th  September. 

13  &  14  Vict.  c.  69.  s.  25 

V 

27th  July     . 

• 

29th  August. 

21st  August 

. 

. 

23rd  September. 

13  &  14  Vict.  c.  69.  s.  26 

• 

20th  August 

. 

22nd  September. 

13  &  14  Vict.  c.  69.  s.  27 

. 

24th  August 

• 

• 

26th  September. 

Amended  by  24  &  26  Vict.  c. 
13  &  i4  Vict.  e.  69.  s.  44 

60. 

^ 

25th  August 

^ 

, 

27th  September. 

36  Vict.  c.  2.  8.  3 

. 

8th  September 

• 

• 

4th  October. 

25th  October   - 

- 

• 

2nd  November. 
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Chap.  31. 
The  Matrimonial  Causes  Acts,  1857  to  1873. 

ABSTRACT   OP  THE    ENACTMENTS. 

1.  Extension  of  Sect,  7.  of  23  Sf  24  Vict.  c.  144.  and  Sect,  3.  of  29  ^20  Vict,  c.  32. 

to  suits  for  nullity  of  marriage, 

2.  Short  title. 

Schedule, 


An  Act  to  extend  to  Suits  for  Nullity  of 
Marriage  the  Law  with  respect  to  the 
Intervention  of  Her  Majesty's  Proctor 

-*  and  others  in  Suits  in  England  for  dis- 
solving Man-iages.    (1 6th  June  1873.) 

Whereas  under  section  seven  of  the  Act  of 
the  session  of  the  twenty-third  and  twenty -fourth 
years  of  the  reign  of  Her  present  Majesty,  chapter 
one  hundred  and  forty-four,  intituled  "  An  Act  to 
**  amend  the  procedure  and  powers  of  the  Court 
**  for  Divorce  and  Matrimonial  Causes,"  and 
under  section  three  of  the  Act  of  the  session  of 
the  twenty-ninth  and  thirtieth  years  of  the  reign 
of  her  present  Majesty,  chapter  thirty-tr^'o, 
intituled  "An  Act  further  to  amend  the  pro- 
**  cedure  and  powers  of  the  Court  for  Divorce 
**  and  Matrimonial  Causes,"  a  decree  for  divorce 
is  required  in  the  first  instance  to  be  a  decree  nisi, 
and  not  to  be  made  absolute  until  after  the  ex- 
piration of  six  months,  unless  the  court  othenvise 
direct,  and  provision  is  made  for  any  person 
showing  cause  why  the  decree  should,  not  be 
made  absolute  by  reason  of  the  same  having  been 
obtained  by  collusion,  or  of  material  facts  not 
having  been  brought  before  the  court,  and  power 
is  given  to  any  person  to  give  information  to  Her 
Majesty's  proctor,  who  is  thereupon  authorised 
to  take  such  steps  as  the  Attorney  General  may 
deem  necessary  or  expedient,  and  such  proctor,  if 


he  suspects  that  any  parties  to  the  suit  are  acting- 
in  collusion  for  the  purpose  of  obtaining  a  divorce 
contrary  to  the  justice  of  the  case,  is  authorised 
under  the  direction  of  the  Attorney  General  and 
by  leave  of  the  court  to  inter\'ene  in  the  suit,  and 
otherwise  proceed  as  therein  mentioned,  and  pro- 
^dsion  is  made  for  the  payment  of  his  costs  in  so 
acting : 

And  whereas  it  is  expedient  to  extend  such 
pro\'isions  to  a  suit  for  nullity  of  marriage : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  adnce  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  The  above-mentioned  sections  of  the  said 
Acts  shall  extend  to  decrees  and  suits  for  nullity 
of  marriage  in  like  manner  as  they  apply  io 
decrees  and  suits  for  divorce,  and  shall  be  con- 
strued as  if  they  were  herein  enacted,  with  the 
substitution  of  the  words  **  a  decree  for  nullity 
of  marriage "  for  the  words  "  decree  for  a 
divorce"  or  "divorce,"  as  the  case  may  require. 

2.  This  Act,  together  Tidth  the  Acts  specified  in 
the  Schedule  to  this  Act,  may  be  cited  as  **  The 
Matrimonial  Causes  Acts,  1857  to  1873,"  and 
each  Act  may  be  cited  as  the  Matrimonial  Cau3cs 
Act  of  the  year  in  which  it  was  passed. 


Schedule. 


Matrimonial  Causes  Acts. 


Session  and  Chapter. 

Tide. 

20  &  21  Vict.  c.  85. 

An  Act  to  amend  the  law  relating  to  Divorce  and  Matrimonial  Causes 

in  England. 

21  &  22  Vict.  c.  108. 

An  Act  to  amend  the  Act  of  the  twentieth  and  twenty-first  Victoria, 

chapter  eighty-five. 

22  &  23  Vict.  c.  61. 

An  Act  to  make  further  provision  concerning  the  Court  for  Divorce  and 

Matrimonial  Causes. 

23  &  24  Vict.  0.  144. 

An  Act  to  amend  the  procedure  and  powers  of  the  Court  for  Divorce  and 

Matrimonial  Causes. 

29  &  30  Vict.  c.  32. 

An  Act  further  to  amend  the  procedure  and  powers  of  the  Court  for 

Divorce  and  Matrimonial  Causes. 

31  &  32  Vict.  0.  77. 

An  Act  to  amend  the  law  relating  to  appeals  from  the  Court  for  Divorce 
and  Matrimonial  Causes  in  England. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 


Chap.  32. 
East  India  Loan. 

ABSTRACT  OP  THE  BNACTMENTS. 

Power  to  the  Secretary  of  State  in  Council  of  India  to  raise  any  sums  not  exceeding  8,000,000/. 

Bonds  may  be  issued  under  the  hands  of  two  rnemhers  of  the  Council,  countersigned  by  Secretary  of  State, 

Debentures  may  be  issued. 

As  to  payment  of  principal  and  interest  on  debentures, 

Dd)enlures  transfirable  by  delivery,     Coupons^  by  delivery. 

Capital  stock  and  annuities  may  be  createa  and  issued. 

Transfer  books  of  such  capital  stock  and  annuities  to  be  kept. 

Annuities  deemed  personal  estate. 

The  whole  amount  charged  on  revenue  of  India  not  to  exceed  8,000,000/. 

Power  to  raise  money  for  payment  of  principal  money. 

Securities,  ^c,  to  be  charged  on  revenues  of  India, 

Provisions  as  to  compositions  for  stamp  duties  on  India  bonds  extended  to  bonds,  fyc,  under  this  Act, 

Forgery  of  debentures  to  be  punishable  as  forgery  of  East  hidia  bonds. 

Returns  to  be  annually  prepared  of  moneys  raised  on  loan,  Sfc,  and  presented  to  Parliament, 

Saving  powers  of  the  Secretary  of  State  in  Council, 

Stock  created  hereunder  to  be  deemed  East  India  stock. 


An  Act  to  enable  the  Secretary  of  State 
in  Council  of  India  to  raise  Money  in 
the  United  Kingdom  for  the  Service 
of  the  Government  of  India. 

(16th  June  1873.) 

Whereas  the  Security  Fund  of  the  India 
Company  created  by  Act  third  and  fourth 
William  Fourth,  chapter  eighty-five,  is  insuffi- 
cient to  redeem  or  commute  the  capital  stock  of 
the  East  India  Company,  and  it  is  expedient  that 
the  Secretary  of  State  in  Council  of  India  should 
be  enabled  to  raise  money  in  the  United  Kingdom 
on  the  credit  of  the  revenues  of  India>  in  order  to 
redeem  or  commute  such  capital  stock,  and  also, 
to  a  limited  amount,  for  temporary  purposes  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Conmions,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  It  shall  be  la^ml  for  the  Secretary  of  State 
in  Council  of  India,  at  any  time  or  times,  to  raise 
in  the  United  Kingdom  for  the  ser^dce  of  the 
Government  of  India,  such  sum  or  sums  of 
money  not  exceedinpf  in  the  whole  six  millions 
of  pounds  sterling,  as  may  be  requisite  to  efiPect 
such  redemption  or  conunutation,  such  stun  or 
sums  to  be  raised  by  the  creation  and  issue  of 
bonds  or  debentures,  or  capital  stock  bearing 
interest,  or  annuities,  or  partly  by  one  of  such 
modes  and  partly  by  another  or  others,  and  also 
to  raise  any  further  sum  or  sums  of  money  not 
exceeding  two  millions  of  pounds  sterling  due  at 
any  one  time,  such  last-mentioned  siun  or  sums 
to  be  raised  by  the  creation  and  issue  of  bonds 
and  debentures,  but  not  of  capital  stock  bearing 
interest,  or  of  annuities. 


Provided  alTi'ays,  that,,  at  the  end  of  each  of 
the  half-years  ending  on  the  thirty-first  day  of 
March  and  the  thirtieth  day  of  September  in 
every  year,  the  Secretary  of  State  in  Council  shall 
prepare  or  cause  to  be  prepared  a  return  of  all 
loans  raised  in  England  under  the  provisions  of 
this  Act  or  of  any  other  Acts,  chargeable  on  the 
revenues  of  India  outstanding  at  the  commence- 
ment of  each  half-year,  with  the  rates  of  interest 
payable  thereon,  and  the  date  of  the  termination 
of  each  loan,  the  debt  incurred  during  the  half- 

Sear,  the  moneys  raised  thereby  during  the 
alf-year,  the  loans  paid  off  or  discharged  during 
the  half-year,  and  tne  loans  outstanmng  at  the 
close  of  tne  half-year,  stating,  so  far  as  the  public 
convenience  will  allow,  the  purpose  or  service  for 
which  moneys  have  been  raised  during  the  half- 
year;  and  that  a  similar  return  shall  also  be 
prepared  of  all  loans  raised  in  India;  that  such 
returns  shall  be  presented  to  both  Houses  of 
Parliament  within  fifteen  days  after  the  expira- 
tion of  the  said  half-yearly  periods  as  regards  the 
loans  raised  in  England,  and  within  thr^  months 
as  regards  the  loans  raised  in  India,  if  Parliament 
be  then  sitting,  or  if  not  sitting,  then  within  one 
week  after  Parliament  shall  be  next  assembled. 

2.  All  bonds  issued  under  the  authority  of  this 
Act  may  be  issued  under  the  hands  of  two  mem- 
bers of  the  Council  of  India,  and  countersigned 
by  the  Secretary  of  State  for  India,  or  one  of  his  ' 
under  secretaries,  or  his  assistant  under  secretary, 
and  shall  be  for  such  respective  amounts,  payable 
after  such  notice,  rnd  at  such  rate  or  rates  of 
interest  as  the  said  Secretary  of  State  in  Council 
may  think  fit. 

3.  All  debentures  issued  under  the  authority  of 
this  Act  may  be  issued  under  the  hands  of  two 
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members  of  the  Council,  and  countersigned  as 
aforesaid,  for  such  respective  amounts,  and  at 
such  rate  or  rates  of  interest,  as  the  Secretary  of 
State  in  Council  may  think  fit,  and  shall  be 
issued  at  or  for  such  prices  and  on  such  terms  as 
may  be  determined  by  the  Secretary  of  State  in 
Council. 

4.  All  debentures  issued  under  the  authority 
of  this  Act  shall  be  paid  off  at  par  at  a  time  or 
times  to  be  mentioned  in  such  debentures  re- 
spectively ;  and  the  interest  on  all  such  debentures 
shall  be  paid  half-yearly  on  such  days  as  shall 
be  mentioned  therein ;  and  the  principal  moneys 
and  interest  secured  by  such  debentures,  or  by 
any  debentures  issued  by  the  Secretary  of  State 
in  Council  of  India  under  the  authority  of  former 
Acts,  shall  be  payable  either  at  the  treasury  of  the 
Secretary  of  State  in  Council  in  London  or  at  the 
Bank  of  England. 

5.  All  or  any  number  of  the  debentures  issued 
under  the  authority  of  this  Act,  and  all  right  to 
and  in  respect  of  the  principal  and  interest 
moneys  secured  thereby,  snail  be  transferable  by 
the  delivery  of  such  debentures ;  and  the  coupons 
for  interest  annexed  to  any  debenture  issued 
under  the  authority  of  this  Act  shall  also  pass  by 
delivery. 

6.  Any  capital  stock  created  under  the  authority 
of  this  Act  shall  bear  such  a  rate  of  interest,  and 
any  annuities  to  be  created  under  the  authority 
of  this  Act  shall  be  at  such  rate  per  centum  per 
annum,  as  the  Secretary  of  State  m  Council  may 
think  fit;  and  such  capital  stock  and  such 
annuities  may  be  issued  on  such  terms  as  may  be 
determined  by  the  Secretary  of  State  in  Council ; 
and  any  such  capital  stock  mi^  bear  interest 
diuing  such  period,  and  be  paid  off  at  par  at  such 
time,  as  the  Secretary  of  State  in  Council  may 
prescribe  previously  to  the  issue  of  such  capital 
stock,  and  such  annuities  may  be  terminable  at 
such  period  as  the  Secretary  of  State  in  Council 
may  prescribe  previously  to  the  issue  of  such 
annuities. 

7.  In  case  of  the  creation  and  issue  of  any  such 
capital  stock  or  of  any  such  annuities,  there  shall 
be  kept,  either  at  the  office  of  the  Secretary  of 
State  in  Council  in  London  or  at  the  Bank  of 
England,  books  wherein  entries  shall  be  made 
of  the  said  capital  stock  and  annuities  respectively, 
and  wherein  all  assignments  or  transfers  of  the 
same  respectively,  or  any  part  thereof  respectively, 
shall  be  entered  and  registered,  and  shsJl  be 
signed  by  the  parties  making  such  assignments 
or  transfers,  or,  if  such  parties  be  absent,  by  his, 
her,  or  their  attorney  or  attorneys  thereunto 
lawfully  authorised  by  writing  under  his,  her,  or 
their  hsjids  and  seals,  to  be  attested  by  two  or 


more  credible  witnesses ;  and  the  person  or  per- 
sons to  whom  such  transfer  or  tnuisfers  shall  be 
made  may  respectively  underwrite  his,  her,  or 
their  acceptance  thereof;  and  no  other  mode  of 
assigning  or  transferring  the  said  capital  stock 
or  the  said  annuities,  or  any  part  thereof  respec- 
tively, or  any  interest  therein  respectively,  snail 
be  good  and  available  in  law,  and  no  stamp  duties 
whatsoever  shall  be  charged  on  the  said  transfers 
or  any  of  them. 

8.  All  annuities  created  and  issued  under  the 
authority  of  this  Act  shall  be  deemed  and  taken 
to  be  personal  and  not  real  estate,  and  shall  go  to 
the  executors  or  administrators  of  the  person  or 
persons  dying  possessed  thereof,  interested  therein, 
or  entitled  thereto,  and  not  to  the  heir-at-law,  nor 
be  liable  to  any  foreign  attachment  by  the  custom 
of  London,  or  otherwise. 

9.  The  whole  amount  of  the  principal  moneys 
to  be  charged  on  the  revenues  of  India  under  this 
Act  shall  not  exceed  eight  millions,  nor  shall  it 
be  lawful  to  increase  under  this  Act  the  permanent 
debt  in  England,  secured  on  the  revenue  of 
India,  beyond  six  millions,  or  such  lesser  sum  as 
ma;^  be  required  to  redeem  or  commute  the  said 
capital  stock. 

10.  Upon  or  for  the  repayment  of  any  principal 
mon^  secured  under  the  authority  of  this  Act, 
the  Secretary  of  State  in  Council  may  at  any 
time  borrow  or  raise,  by  all  or  any  of  the  modes 
aforesaid,  all  or  any  part  of  the  amount  of 
principal  money  repaid  or  to  be  repaid,  and  so 
m)m  time  to  time  as  all  or  any  part  of  any 
principal  money  under  this  Act  may  require  to 
be  repud,  but  the  amount  to  be  charged  upon  the 
revenues  of  India  shall  not  in  any  case  exceed  the 
principal  money  required  to  be  repaid. 

11.  All  bonds  and  debentures  to  be  issu^ 
under  this  Act,  and  the  principal  moneys  and 
interest  thereby  secured,  and  all  capital  stock  to 
be  issued  imder  this  Act,  and  the  interest  thereon, 
and  all  annuities  to  be  issued  under  this  Act, 
shall  be  charged  on  and  payable  out  of  the 
revenues  of  India,  in  like  manner  as  other  liabilities 
incurred  on  account  of  the  government  of  the 
said  territories. 

12.  The  provisions  contained  in  section  four  of 
the  Act  of  the  session  h olden  in  the  fifth  and 
sixth  years  of  King  William  t^e  Fourth,  chapter 
sixty-four,  with  respect  to  the  composition  and 
agreement  for  the  payment  by  the  East  India 
Company  of  an  annual  sum  in  lieu  of  stamp 
duties  on  their  bonds,  and  the  exemption  of  their 
bonds  from  stamp  duties,  shall  be  applicable  with 
respect  to  the  bonds  and  debentures  to  be  issued 
under  the  authority  of  this  Act  as  if  such  pro- 
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viflions  were  here  repeated  and  re-enacted  with 
refoence  thereto. 

13.  All  provisions  now  in  force  in  anywise 
rdatin^  to  the  offence  of  forging  or  altering,  or 
offering,  uttering,  disposing  of,  or  putting  off, 
knowing  the  same  to  be  forged  or  altered,  any 
Bast  India  bond,  with  intent  to  defraud,  shall 
extend  and  be  applicable  to  and  in  respect  of  any 
debenture  issued  under  the  authority  of  this  Act, 
as  well  as  to  and  in  respect  of  any  bond  issued 
under  the  same  authority. 

14.  Provided  always,  that  after  this  Act  shall 
have  come  into  operation,  the  said  Secretary  of 
State  in  Council  shall,  on  or  before  the  first  day 
of  May  in  each  year,  prepare  or  cause  to  be  pre- 
pared a  return  of  all  moneys  raised  on  loan  under 
the  provisions  of  this  Act  and  of  the  Acts  of  the 
twenty.first  Victoria,  chapter  three,  twenty-second 
Victoria,  chapter  eleven,  twenty-second  and 
twenty-third  Victoria,  chapter  thirty-nine,  twenty- 
third  and  twenty-fourth  Victoria,  chapter  one 
hundred  and  thiky,  twenty-fourth  and  twenty- 
fifth  Victoria,  chapter  twenty-five,  and  thirty- 
second  and  thirty-third  Victoria,  chapter  one 
hundred  and  six ;  also  a  return  of  all  stocks,  loans, 
debts,  and  liabilities  then  chargeable  on  the 
revenues  of  India,  at  home  and  abroad,  up  to  the 
latest  period  of  time  to  which  such  return  can  be 
made  out,  which  return  shall  show,  under  the 
various  heads  of  loans,  debts,  and  liabilities,  the 
amounts  outstanding  at  the  beginning  of  the  last 
year  included  therein,  the  loans,  debts,  and 
liabOities  raised  or  incurred  within  that  year,  the 


amounts  paid  off  or  discharged  during  that  year, 
and  the  amounts  under  the  various  heads  remainp^ 
ing  at  the  end  of  that  jear,  showing  the  loans, 
debts,  and  liabilities  m  England  and  India, 
separately  and  combined ;  and  such  return  shadl 
also  show  the  purposes  generally  for  which  the 
moneys  raised  during  that  year  have  been  applied 
or  are  intended  to  be  applied;  that  all  such 
returns  shall  be  presented  to  both  Houses  of 
Parliament  within  the  first  fourteen  days  during 
which  Parliament  may  be  sitting  next  after  the 
first  day  of  May  in  each  year,  and  the  provisions 
of  any  of  the  said  Acts  by  which  such  returns  are 
directed  to  be  made  at  certain  dates  therein 
specified  are,  so  far  as  regards  such  dates,  hereby 
repealed. 

15.  This  Act  shall  not  prejudice  or  affect  any 
power  of  raising  or  borrowing  money  vested  in 
the  said  Secretary  of  State  in  Uoimcil  at  the  time 
of  passing  thereof. 

16.  Any  capital  stock  created  under  this  Act 
shall  be  deemed  to  be  East  India  stock,  within 
the  Act  twenty-second  and  twenty-third  Victoria, 
chapter  thirty-five,  section  thirty-two,  unless  and 
until  Parliament  shall  otherwise  provide ;  and  any 
capital  stock  created  under  this  Act  or  under  the 
Act  of  the  thirty-second  and  thirty-third  Victoria, 
chapter  one  hundred  and  six,  shall  be  deemed  to 
be  and  shall  mean  India  stock  within  the  Act  of 
the  twenty-sixth  and  twenty-seventh  Victoria, 
chapter  seventy-three,  anything  in  the  said  last- 
mentioned  Act  to  the  contrary  notwithstanding. 


Chap.  33. 
Municipal  Corporations  Evidence  Act,  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title, 

2.  Proof  of  byelaws, 

3.  Proofs  of  proceedings  of  council  and  its  committees, 

4.  Punishment  Jfor  forging  seal  or  signatures. 
6.  Interpretation  of  "  borough," 


An  Act  to  facilitate  the  Proof  of  Bye- 
laws    and  Proceedings   of   Municipal 
Corporations  in  England  and  Wales. 
(7th  July  1873.) 

Whereas  it  is  expedient  to  facilitate  the  proof 
of  the  byelaws  and  proceedings  of  municipal  cor- 
porationa  in  England  and  Wales : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes 
as  the  "  Municipal  Corporations  Endence  Act, 
1873." 
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2.  The  production  of  a  written  or  printed  copy 
of  any  byelaws  made  by  the  council  of  a  borough, 
either  under  the  Municipal  Corporations  Act  of 
the  fifth  and  sixth  of  Wilfiam  the  Fourth,  chapter 
seventy-three,  or  under  any  present  or  future 
general  or  local  Act  of  Parliament,  authenticated 
by  the  common  seal  of  the  borough,  shall  be 
evidence,  until  the  contrary  is  proved,  of  the  due 
making  and  existence  of  such  byelaws,  and,  if 
so  stated  in  such  copy,  of  the  same  byelaws 
having  been  approvea  and  confirmed  by  the 
authority  whose  approval  or  confirmation  is  or 
shall  be  required  to  the  making  or  enforcing  of 
such  byelaws  in  all  legal  proceedings,  without 
further  proof  of  the  making  of  such  byelaws,  or 
of  such  approval  or  confirmation^  or  of  the  said 
conmion  seal. 

3.  Any  minute  of  proceedings  at  meetings  of 
the  council,  or  of  committees  of  the  council,  if 
signed  by  any  person  purporting  to  be  the  mayor 
of  the  borough  or  the  chairman  of  a  meeting  of 
the  council  or  committee  of  the  council,  either 
at  the  meeting  of  the  council  or  committee  of  the 
council  at  which  such  proceedings  took  place,  or 
at  the  next  ensuing  meeting  of  the  council  or 
committee  of  the  council,  shall  be  receivable  in 


evidence  in  all  legal  proceedings,  without  farther 
proof;  and,  until  the  contrary  is  proved,  every 
meeting  of  the  council  or  committee  of  the 
council  in  respect  of  the  proceedings  of  which 
minutes  have  oeen  so  made  shall  be  deemed  to 
have  been  duly  convened  and  held,  and  all  the 
members  thereof  to  have  been  duly  qualified, 
and,  when  such  proceedings  are  proceedings  of 
committees,  that  such  committees  have  been 
duly  and  regularly  constituted,  and  had  power 
to  deal  with  the  matters  referred  to  in  each 
proceedings. 

4.  If  any  person  shall  forge  the  seal  or  signa- 
tures of  any  document  in  this  Act  mentioned  or 
referred  to,  or  shall  tender  in  evidence  any  such 
document  with  a  Mse  or  counterfdt  seal  or 
signature  thereto,  knowing  the  same  to  be  false 
or  counterfeit,  he  shall  upon  conviction  be  liable 
to  imprisonment  for  any  term  not  exceeding 
three  years  nor  less  than  one  year  with  hard 
labour. 

5.  The  word  "borough"  in  the  construction 
of  this  Act  shall  mean  city,  borough,  or  town 
corpoiate. 


Chap.  34. 
Grand  Jury  Presentments  {Ireland), 


ABSTRACT  OF  THB  ENACTMENTS. 


1.  Chrand  juries  may  present  sums  required  to  widen  certain  towing-paths,  such  sums  to  be  levied  off  the 
county  at  large. 


An  Act  to  amend  an  Act  passed  in  a 
session  held  in  the  sixth  and  seventh 
years  of  the  reign  of  King  William 
the  Fourth,  chapter  one  hundred  and 
sixteen,  intituled  An  Act  to  con- 
solidate and  ameud  the  Laws  relating 
to  the  Presentment  of  Public  Money 
by  Grand  Juries  in  Ireland. 

(7th  July  1873.) 

Whereas  it  is  expedient  to  enable  grand 
juries  of  any  county  in  Ireland  to  present  at  any 
assizes  such  sum  or  sums  of  money  as  may  be 
necessary  from  time  to  time  to  repair  or  widen^ 
to  any  width  not  exceeding  fifteen  feet,  any 
towing-nath  and  trackway  on  the  bank  of  any 
navigable  river  on  which  boats  have  been  ac- 
customed to  be  towed  by  horses^  to  be  levied  off 


the  entire  couniy  or  riding  of  a  county  in  which 
such  towing-path  and  trackway  are  situate : 

And  whereas  under  the  Act  passed  in  a  session 
held  in  the  sixth  and  seventh  years  of  the  reign 
of  King  William  the  Fourth,  chapter  one  hundred 
and  sixteen,  section  one  hundred  and  nineteen, 
such  money  can  only  be  levied  off  the  barony  or 
baronies  in  which  such  towing-path  and  track- 
way are  locally  situate : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  That  notwithstanding  anything  in  the  said 
Act  contained,  it  shall  be  lawful  for  any  grand 
jury  in  Ireland  to  present  at  any  assises  such 
sums  of  money  as  may  be  necessary  to  repair  or 
widen,  to  any  width  not  exceeding  fifteen  feet. 
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any  towing-pftth  and  trackway  on  the  bank  of 
any  navigable  river  on  which  boats  have  been 
accustomed  to  be  towed  by  horses,  such  sums  to 
be  levied  off  all  the  baronies  and  half  baronies  in 
the  county  or  riding  of  the  county  in  which  such 


towing-path  and  trackway  are  situate ;  and  such 
sums  so  to  be  levied  may  be  originally  presented 
for  at  the  presentment  sessions  held  in  and  for 
the  barony  m  which  such  towing-path  and  track* 
way  are  locally  situate. 


Chap.  35. 
The  County  Debentures  Actj  1873. 


ABSTRACT  OF  THB   ENACTMENTS. 


1.  Short  title. 

2.  Limits  of  Act. 

3.  Definition  of  terms. 


Preliminary, 


County  Debentures, 


4.  Borrowing  by  county  authority, 

5.  Regulations  as  to  debentures. 

6.  Authentication  of  debenture, 

7.  Scheduled  forms  of  debentures. 

8.  Notice  of  trust  not  receivable. 

9.  Rights  of  persons  under  debentures. 

10.  Priority  of  loans. 

Register  of  Debentures,  ^ 

11.  Register  of  debentures. 

12.  Entry  of  memorial  of  nominal  debentures, 

13.  Transfer  of  nominal  debenture. 

14.  Registration  oftrantfer  of  nominal  debentures. 

15.  Transmission  of  nominal  debentures. 

Remedy  for  Non-payment  of  Moneys  secured. 

16.  Remedy  by  mandamus  for  non-payment  of  money  due  on  debentures. 

17*  Remedy  for  non-payment  of  money  due  on  debentures  by  appointment  of  receiver. 

18.  Incorporation  of  county  authority  for  purposes  qf  Act. 

19.  Proceedings  by  or  against  county  authority. 

Stq)plemental  Provisions. 

20.  Exemption  of  holders  of  debentures  from  liability  in  respect  of  acts  of  county  authority. 

21.  Provisions  as  to  forgery, 

22.  Moneys  borrowed  on  security  of  rates  to  be  paid  off  in  a  limited  period. 

23.  Loss  of  debentures. 

24.  Application  of  fees. 

Temporary  Provisions. 

25.  Power  to  raise  money  for  discharge  of  existing  debts. 

Schedule, 


An  Act  to  amend  the  Law  relating  to 
Securities  for  Loans  contracted  by- 
County  Authorities. 

(7th  July  1873.) 

Whereas  it  is  expedient  to  amend  the  law 
relating  to  securities  for  loans  contracted  by 
county  authorities : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^eshr,  by  and  with  the  advice  and 
consent  of  the  Lonia  Spiritual  and  Temporal^ 
and  Conunons,  in  this  present  Parliament  as- 
sembled>  and  by  the  authority  of  the  same,  as 
follows : 

PreUminttry. 

1.  This  Act  maybe  cited  for  all  purposes  as 
"  The  County  Debentures  Act,  1873.* 
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2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  For  the  purposes  of  this  Act — 

"County  authority"  means  the  justices  in 
general,  quarter,  or  gaol  sessions  assembled 
of  any  county,  riding,  division,  parts,  or 
liberty  of  a  county  : 

"  County  rate  "  means  any  rate  leviable  by 
the  county  authority,  including  any  stock, 
fund,  or  other  property  belonging  to  or 
capable  of  being  mortgaged  by  the  county 
authority : 

*' County  officer"  means  the  clerk  of  the 
peace  or  any  officer  performing  duties 
analogous  to  those  of  the  clerk  of  the 
peace : 

"  Special  Act "  means  any  Act  passed  before 
or  after  the  passing  of  this  Act  authorising 
a  county  authority  to  borrow  money. 

County  Debentures. 

4.  Where  any  county  authority  is  authorised 
by  a  special  Act  to  borrow  any  money  on  the 
secmrity  of  any  county  rate,  it  may,  unless  it  is 
otherwise  expressly  provided  by  such  Act  of 
Parliament,  raise  any  money  so  authorised  to  be 
borrowed  by  the  issue  of  aebentures  under  this 
Act. 

5.  Every  debenture  issued  in  pursuance  of  this 
Act  shall  be  a  security  for  a  principal  sum  and 
interest  to  be  charged  on  the  county  rate  in  such 
debenture  specified,  and  to  be  payable  at  a  time 
or  at  times  to  be  specified  in  the  debenture. 

The  principal  sum  may  be  made  payable  to  the 
bearer  of  the  debenture,  or  to  a  person  to  be 
named  therein,  his  executors,  administrators,  or 


A  debenture  in  which  the  principal  sum  is 
made  payable  to  the  bearer  is  in  this  Act  referred 
to  as  a  debenture  payable  to  bearer,  and  shall  be 
transferable  by  debvery. 

A  debenture  in  which  the  principal  sum  is 
made  payable  to  a  person  named  therein,  his 
executors,  administrators,  or  assigns,  is  in  this 
Act  referred  to  as  a  nominal  debenture,  and  shall 
be  transferable  by  deed  in  manner  herein-after 
mentioned. 

There  shall  be  annexed  to  a  debenture,  whether 
payable  to  bearer  or  nominal,  or  be  issued  in 
respect  thereof,  or  partly  in  one  way  and  partly 
in  the  other,  coupons  entitling  the  bearer  of  each 
coupon  to  receive  the  interest  therein  mentioned, 
upon  presenting  the  same  at  a  time  and  place  in 
the  coupon  specified. 

A  debenture  under  this  Act  shall  not  be  issued 
except  for  fifty  pounds,  or  a  number  of  fifty 
pounds  not  exceeding  ten.  All  debentures  issued 
in  respect  of  the  same  loan  or  part  of  the  same 
loan  snail  be  separately  numbered  in  a  series  and 


shall  have  inscribed  thereon  the  same  letter  of 
the  alphabet,  and  where  more  loans  than  one 
have  been  raised  by  the  issue  of  debentures  under 
this  Act  by  the  same  county  authority,  the  sub- 
sequent loans  shall  be  described  by  a  letter  in  the 
alphabet  subsequent  to  any  letter  denoting  a 
former  loan. 

6.  Every  debenture  issued  in  pursuance  of  this 
Act  shall  be  authenticated  as  follows ;  that  is  to 
say,  it  shall  be  signed  in  open  court  of  sessions 
by  the  acting  chairman  for  the  time  being,  and 
shall  be  countersigned  by  the  county  officer. 

7.  The  forms  of  debentures  set  forth  in  the 
schedule  hereto  may  be  adopted  in  all  cases,  and 
when  so  adopted  shall  be  valid,  but  any  other 
form  not  inconsistent  with  this  Act  may  be  used. 

8.  No  notice  of  any  trust,  implied,  express,  or 
constructive,  shall  be  receivable  by  a  county 
authority  in  relation  to  any  debenture  issudl 
by  it. 

9.  All  persons  holding  debei^ures  or  coupons 
issued  in  pursuance  of  this  Act  in  respect  or  the 
same  loan  shall  be  entitled  to  be  paid  any  sum 
for  the  time  being  due  to  them  under  any  such 
debentiure  or  coupon  out  of  the  county  rate  on 
which  such  sum  is  charged,  witiiout  any  ]ire- 
ference  one  over  the  other  by  reason  of  the 
priority  of  date  of  any  such  instruments,  or  other- 
wise howsoever. 

10.  Where  more  than  one  loan  has  been  raised 
by  the  same  county  authority,  the  debentures 
issued  in  respect  of  each  loan  shall  take  priority 
according  to  the  date  of  such  loan,  and  the  date 
of  a  loan  shall  be  deemed  to  be  the  date  at  which 
the  first  debenture  under  this  Act  for  such  loan 
is  issued. 

Register  of  Debentures, 

11.  A  register  of  debentures,  whether  payable 
to  bearer  or  nominal,  shall  be  kept  by  the  cojinty 
officer,  and  may  be  inspected  at  aU  reasonable 
times  by  any  person,  upon  payment  of  such  fee, 
not  exceeding  a  shilling,  as  may  from  time  to 
time  be  prescribed  by  the  county  authority. 

12.  Within  fourteen  days  irfter  the  issue  of  any 
nominal  debenture,  a  memorial  of  such  nominal 
debenture,  specifying  the  sum  secured  tiicreby, 
and  the  name  and  description  of  the  person  to 
whom  such  sum  is  made  payable,  in  this  Act 
referred  to  as  the  nominee,  shall  be  entered  in 
such  register,  and  until  such  entry  of  a  memorial 
is  made  in  the  register  the  county  authority  shall 
not  be  in  any  manner  responsible  to  the  nominee 
in  respect  of  such  debenture.    . 
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13.  Any  person  entitled  to  anj  nominal  de- 
benture TDAj  at  any  time  transfer  his  interest 
tiierein  to  any  other  person,  by  deed  duly  stamped, 
and  every  such  transfer  may  be  accordinff  to  the 
form  in  the  schedule  to  this  Act  or  to  the  like 
efPect,  and  may  either  be  endorsed  on  the  deben- 
tuie  or  be  maae  by  a  separate  deed. 

14.  llie  county  o&cer  shall,  upon  application 
made  by  the  transferee  of  a  debenture  and  the 
production  of  the  instrument  of  transfer,  accom- 
panied, if  it  be  separate  from  the  debenture 
transferred,  by  such  debenture,  and  upon  the 
payment  of  such  fee  not  exceeding  two  shillings 
and  sixpence  as  the  county  authority  may  firom 
time  to  time  prescribe,  enter  the  name  and  de- 
scription of  the  transferee  in  the  register  of 
debentures,  and  after  such  entry  the  transferee 
shall  be  entitled  to  the  full  benefit  of  the  de- 
benture in  the  same  manner  in  all  respects  as  if 
he  had  been  the  original  nominee  therein ;  but 
until  such  entry  is  made  the  county  authority 
shall  not  be  in  any  manner  responsible  to  the 
transferee  in  respect  of  such  debentm^. 

15.  If  the  interest  in  any  nominal  debenture 
has  become  transmitted  in  consequence  of  the 
death  or  bankruptcy  of  the  person  entitled  to 
such  debenture,  or  in  consequence  of  the  marriage 
of  a  female  entitled  to  such  debenture,  or  by  any 
other  lawful  means  than  by  a  transfer,  the  county 
officer  shall  upon  appUcation  made  to  him,  and 
the  production  of  such  evidence,  and  the  payment 
of  such  fee  not  exceeding  two  shillings  and  six- 
jienoe  as  the  county  authority  may  firom  time  to 
time  prescribe,  enter  the  name  ana  description  of 
the  person  entitled  under  such  transmission  in 
\he  register  of  debentures ;  and  i^r  such  entry 
the  person  to  whom  the  interest  in  the  debenture 
has  Deen  transmitted  shall  be  entitled  to  the  full 
benefit  of  the  debenture  in  the  same  manner  in 
all  respects  as  if  he  had  been  the  original  nominee 
therein,  but  until  such  entry  the  county  authority 
shall  not  be  in  any  manner  responsible  to  the 
person  to  whom  the  interest  in  the  debenture  has 
been  transmitted. 

Remedy  for  Non-payment  of  Money  secured. 

1 6.  If  default  is  made  in  payment  to  the  per- 
son for  the  time  being  entitled  of  any  sum  due 
on  any  debenture  or  coupon  issued  under  this 
Act  at  the  time  appointed  for  payment  thereof, 
the  sum  so  due  shaU  be  deemed  to  be  a  debt  due 
to  the  person  so  entitled  firom  the  county  autho- 
rity which  issued  such  debenture  or  coupon  of 
such  a  nature  that  a  mandamus  will  be  granted 
to  enforce  the  payment  thereof,  and  an  action 
may  be  brouffht  accordingly  in  the  declaration  in 
which  a  mandamus  may  be  claimed. 

17.  If  default  is  made  in  payment  to  any 
person  or  persons  entitled  of  any  sum  or  sums 


due  on  debentures  or  coupons  issued  under  this 
Act  at  the  time  appointed  for  payment  thereof, 
and  the  sum  or  aggregate  of  the  sums  the  pay- 
ment of  which  is  thus  in  default  amount  to  not 
less  than  five  hundred  pounds,  such  person  or 
persons  may  instead  of  or  in  addition  to  bringing 
an  action  or  actions  for  the  sum  or  sums  due 
apply  to  a  court  of  equity  for  the  appointment  of 
a  receiver;  and  any  receiver  so  appointed  shaJl 
(subject  to  any  directions  which  may  be  given  by 
the  court)  firom  time  to  time  raise  within  the 
jurisdiction  of  the  authority  which  issued  such 
debenture  or  coupon,  (in  this  section  referred  to 
as  the  defiiulting  authority,)  by  levy  of  the  rate  on 
which  the  sum  in  defiiult  is  charged,  a  sufficient 
sum  to  pay  to  the  person  or  persons  entitled  all 
payments  in  default,  together  with  aU  costs, 
charges,  and  expenses  incurred  in  or  about  the 
levy  of  the  rate,  or  in  or  about  the  appointment 
of  such  receiver,  with  a  proper  remuneration  for 
his  trouble,  and  shall  render  to  the  defaulting 
authority  the  balance,  if  any,  remaining  in  his 
hands  after  making  the  payments  by  this  section 
authorised. 

Any  receiver  appointed  in  pursuance  of  this 
section  shall  have  the  same  power  of  raising  a 
rate  by  issue  of  precepts  or  otherwise  as  the  de- 
faulting authority  itself  would  have. 

18.  The  county  authority  issuing  any  deben- 
tures under  this  Act  shall,  so  far  as  relates  to  such 
debentures,  be  deemed  to  be  incorporated  by  the 
name  of  the  county  authority  of  the  county, 
riding,  division,  parts,  or  Hberty  of  a  county  to 
which  it  belongs,  or  by  any  other  name  by  which 
such  authority  is  ordinarily  known  or  by  which 
it  granted  the  debenture  or  coupon  in  respect  of 
which  the  action  or  other  proceeding  is  brought, 
and  may  sue  and  be  sued  m  any  action  or  other 
legal  proceeding  relating  thereto  by  such  cor- 
porate name. 

19.  Any  county  authority  may  appear  in  any 
action,  suit,  or  other  legal  proceeding  under  this 
Act,  or  in  relation  to  any  matter  ansing  under 
this  Act,  by  the  county  officer  or  any  person 
authorised  in  writing  by  the  county  officer ;  and 
any  notice  or  document  required  to  be  served  on 
the  county  authority  in  respect  of  any  matter 
arising  under  this  Act  shall  be  deemed  to  be  duly 
served  on  the  county  authority  if  served  on  the 
county  officer  or  left  at  his  office. 

Supplemental  Provisions, 

20.  A  person  advancing  any  money  to  a  county 
authority  and  receiving  in  consideration  of  sucn 
advance  a  debenture  under  this  Act,  shall  not  be 
bound  to  inquire  whether  such  advance  was  or 
was  not  required,  or  was  or  was  not  within  the 
borrowing  powers  of  the  authority  issuing  the 
debenture,  or  otherwise  in  accordance  with  the 
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provisions  of  this  Act,  and  shall  not  be  prejudiced 
by  the  same  not  being  so,  and  shall  not  be  bound 
to  inquire  into  the  application  of  the  money  ad- 
vancea,  or  be  in  any  way  responsible  for  the  non- 
i^phcation  thereof. 

21.  A  debenture  issued  in  pursuance  of  this 
Act  shall  be  considered  to  be  a  writing  obligatory 
for  the  purpose  of  any  enactment  relating  to  the 
punishment  of  forgery. 

22.  In  order  to  discharge  any  moneys  borrowed 
by  a  county  authority  on  debentures  issued  in 
pursuance  of  this  Act,  the  authority  shall,  unless 
some  other  method  of  discharging  the  same  is  pre- 
scribed by  the  special  Act,  pay  off  in  every  year 
of  the  period  limited  for  repayment  of  the  loan 
an  equal  portion  thereof,  together  with  interest 
on  that  portion,  and  on  the  balance  of  principal 
for  the  time  being  remaining  unpaid. 

23.  If  any  debenture  or  coupon  issued  under 
l^is  Act  is  lost,  mislaid,  or  destroyed,  the  county 


authority  shall,  on  such  indemnity  being  given 
as  it  may  require,  and  on  payment  of  the  expense 
of  the  issue,  issue  a  fresh  debenture  or  coupon 
in  the  place  of  the  debenture  or  coupon  so  lost, 
miskid,  or  destroyed. 

24.  All  fees  received  by  the  county  officer  in 
pursuance  of  this  Act  shall  be  paid  to  the  county 
treasurer  for  the  public  purposes  of  the  county, 
at  such  times  and  in  sucn  manner  as  the  county 
authority  may  direct. 

Temporary  Provisions, 

25.  Any  county  authority  may,  by  the  issue 
of  debentures  under  this  Act,  raise  sufficient 
money  for  the  purpose  of  discharging  any  debts 
borrowed  by  such  authority  under  any  special 
Acts,  and  due  at  the  time  of  the  passing  oi  this 
Act  J  subject,  nevertheless,  to  any  provisions  of 
any  such  special  Acts  relating  to  the  time  and 
mode  of  repayment  of  any  sudi  debts  and  to  the 
rate  or  other  securities  charged  herewith. 


Schedule. 


Form  of  Debenture  payable  to  Bearer. 

County  Dkbbnture  (A.)  payable  to 
Bearer. 

No.  (I.) 

In  pursuance  of  the  Acts* 

,  with  interest  at  pounds 

per  cent. 
The  county  authority  of 
charge  the  county  rate  of  with 

payment  to  the  bearer  of  this  debenture  of  the 
principal  sum  of  on  presen- 

tation of  such  debenture  on  the  day 

of  for  payment  at 

or  at  such  other  place  as  may  from  time  to  time 
be  fixed  by  the  said  authority,  and  with  payment 
of  interest  thereon  at  the  rate  of  per 

cent,  per  annum  half-yearly  on  the 
day  of  and  the  day 

of  ,  during  such  time  as  the  said 

principal  sum  remains  unpaid  to  the  bearers  of 
the  coupons  hereto  annexed  or  to  be  hereafter 
issued  in  respect  of  this  debenture,  on  presenta- 
tion of  such  coupons  at  or  at  such 
other  place  as  may  from  time  to  time  be  fixed  by 
the  said  authority.  The  above  payments  to  be 
made  free  fVom  all  deductions  except  income 
tax. 

(Signed)         A.B,,  Chairman. 

G,H.,  County  Officer. 

*  Insert  reference  to  special  Act  authorising  loan  and  to 
this  Act. 


Form  of  Nominal  Debenture, 

County  Debenture  (A.) 

No.  (1.) 

In  pursuance  of  the  Acts* 

,  with  interest  at  pounds 

per  cent. 
The  county  authority  of 
charge  the  county  rate  of  with 

payment  to  A.B,  of  in  the  county 

of  ,  his  executors,  adminis- 

trators, and  assigns,  on  the  day 

of  ,  of  the  principal  sum  of 

pounds,  and  with  payment  of  interest  thereon  at 
the  rate  of  per  centum  per  annum 

half-yearly  on  the  day  of  $ 

and  the  day  of  > 

during  such  time  as  the  said  principal  sum 
remains  unpaid  to  the  bearers  of  the  coupons 
hereto  annexed  or  to  be  hereafter  issued  in  respect 
of  this  debenture,  on  presentation  of  such  coupons 
at  or  at  such  other  place  as  may 

from  time  to  time  be  fixed  by  the  said  authori^. 
The  above  payments  to  be  made  free  from  all 
deductions  except  income  tax. 

(Signed)        A,B.,  Chairman. 

G.H„  County  Officer. 

*  Insert  reference  to  special  Act  authorising  loan  sod  to 
this  Act. 
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Form  of  TVansfer  of  Nominal  Debenture  by 
Endorsement, 

I,  the  within-named  A,B.,  [or  if  an  endorsement 
has  previously  been  made,  the  above-named  A.B,,"] 
in  consideration  of  the  sum  of 
paid  to  me  bv  CD.  of  ,  do 

hereby  transrer  to  the  said  CD.,  his  executors, 
administrators,  and  assi^nis,  the  within-contained 
county  debenture,  and  all  my  estate  and  interest 
therein.  In  witness  thereto  I  have  hereunto 
affixed  my  seal  this  day  of  • 


Form  of  Transfer  of  Nominal  Debenture  by 
separate  Deed. 

I,  A.B„  of  ,  <5*c.,  in  consider- 

ation of  the  sum  of  paid  to  me 

by  CD.  of  ,  do  hereby  transfer 

to  the  said  CD.y  his  executors,  administrators,  and 
assigns,  a  certain  county  debenture,* 

and  all  my  estate  and  interest 
therein.  In  witness  thereof  I  have  hereunto 
affixed  my  seal,  this  day  of  • 

*  Insert  short  description  of  debenture. 


Chap.  36. 
The  Crown  Lands  Act,  1873. 


ABSTRACT  OF  THB   ENACTMEKTS. 

Newborough  and  St.  Peier^s  Aldhorough  Hatch  Parsonages. 

1.  Appropriation  of  house  and  land  as  parsonage  house  and  garden  for  parish  of  Newborough. 

2.  A^^opriation  of  house  and  land  as  vicarage  house,  garden,  and  glebe  for  vicarage  of  St.  Peter, 

Al&orough  Hatch. 

Mersey  Conservancy, 

3.  T%e  President  of  the  Board  of  Trade  to  be  a  Commissioner  of  the  Mersey  Conservancy. 

Mining  Leases. 

4.  Power  to  grant  mining  leases  for  63  years. 

Begistration  of  Deeds  in  Scotland. 

5.  Registration  of  Deeds  in  Court  of  Session. 

Evidence  of  Commissioners  of  Woods  Reports  to  Parliament. 

6.  Printed  copies  of  Commissioners  of  Woods  reports  to  Parliament  to  be  admissible  in  evidence  in  lieu 

of  originals. 

General  Saving, 

7.  Saving  of  rights  of  private  persons,  <S*c. 

Short  title. 

8.  Short  title. 


An    Act  for  making   provision   as    to 

certain    portions     of  Her    Majesty's 

Woods,  Forests,  and  Land  Revenues, 

and  for  other  purposes  relating  thereto. 

(7th  July  1873.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 

Vol.  LI.— Law  Jour.  Stat. 


Newborough  and  St,  Peter* s  Aldborough  Hatch 
Parsonages, 

1.  Whereas  a  piece  of  land  containing  about  four 
acres,  situate  in  the  parish  of  Newborough  in  the 
county  of  Northampton,  and  beinff  part  of  lands 
to  which  Her  Majesty  is  entitlea  in  right  of  her 
Crown,  has  for  some  time  past,  with  the  sanction 
of  the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues,  been  appropriated 
as  the  site  of  a  parsonage  house,  and  as  a  garden 
attached  thereto,  but  doubts  have  been  enter- 
tained whether  such  piece  of  land  has  been  legally 
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appropriated  for  the  purposes  aforesaid :  And 
whereas  a  plan  of  the  said  piece  of  land  has  been 
signed  by  the  Honourable  Charles  Alexander 
Gore,  one  of  the  said  Commissioners,  and  having 
been  marked  with  the  letter  A,  has  been  deposited 
at  the  office  of  Land  Revenue  Records  and  Inrol- 
ments,  and  upon  such  plan  the  said  piece  of  land 
is  coloured  yellow :  Be  it  enacted  that  the  said 
piece  of  lana  coloured  yellow  on  the  said  plan  A, 
with  the  parsonage  house  and  buildings  standing 
thereon,  shall  be  vested  for  an  estate  in  fee  simple 
in  the  Ecclesiastical  Conmiissioners  for  England, 
for  the  purposes  of  the  Church  Building  Acts,  as 
the  site  of  and  as  a  parsonage  house  and  garden 
for  the  parish  of  Newborough  in  the  county  of 
Northampton. 

2.  AVhereas  a  piece  of  land  containing  about 
five  acres,  being  situate  in  the  parish  of  Barking 
in  the  county  of  Essex,  and  being  part  of  lands 
to  which  Her  Mfuesty  is  entitled  in  right  of 
her  Crown,  has,  with  the  sanction  of  the  Conmiis- 
sioners of  Her  Majesty's  Woods,  Forests,  and 
Land  Revenues,  been  appropriated  as  the  site  of 
a  vicarage  house  with  the  garden  and  appur- 
tenances thereto,  and  as  glebe  for  the  vicarage  of 
St.  Peter,  Aldborough  Hatch,  but  doubts  have 
been  entertained  whether  the  said  piece  of  land 
has  been  legally  appropriated  for  the  purposes 
aforesaid  :  And  whereas  a  plan  of  the  said  piece 
of  land  has  been  signed  by  the  said  Honourable 
Charles  Alexander  Gore,  one  of  the  said  Commis- 
sioners, and  having  been  marked  with  the  letter 
B,  has  been  deposited  at  the  office  of  Land 
Revenue  Records  and  Inrolments,  and  upon  such 
plan  the  said  piece  of  land  is  coloured  rea  :  Be  it 
enacted,  that  the  said  piece  of  land  coloured  red 
on  the  said  plan  B,  with  the  house  and  buildings 
standing  thereon,  shall  be  vested  for  an  estate  m 
fee  simple  in  the  Ecclesiastical  Commissioners 
for  England,  for  the  purposes  of  the  Church 
Building  Acts,  as  the  site  of  and  as  a  vicarage 
house,  with  the  garden  and  appurtenances  thereto, 
and  as  a  glebe  for  the  vicarage  of  Saint  Peter, 
Aldborough  Hatch. 

Mersey  Conservancy, 

3.  The  President  for  the  time  being  of  the 
Board  of  Trade  shall  be  a  consen'ator  or  conunis- 
sioner  of  the  conservancy  of  the  river  Mersey,  in 
the  place  of  the  Conunissioners  for  the  time  lieing 
of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  one  of  them. 

Mining  Leases, 

4.  The  powers  of  leasing  given  by  an  Act  of 
the  session  holden  in  the  tenth  year  of  His  Majesty 
King  George  the  Fourth,  chapter  fifty,  shall 
extend  to  enable  the  Commissioners  for  tne  time 


being  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  either  of  them,  with  the  consent  of 
the  Commissioners  for  the  time  being  of  Her 
Majesty's  Treasury,  to  grant  or  enter  into  any 
agreement  to  grant  leases  of  any  mines,  minerals, 
or  other  metallic  or  non-metaUio  substances  or 
substrata  obtained  by  mining,  quarrying,  or  exca- 
vating, for  any  term  or  terms  of  years  not 
exceeding  sixty-three  years  from  the  time  of  the 
granting  of  the  lease  or  from  the  date  of  the 
agreement,  as  the  case  may  be,  or  for  any  temi  or 
tCTms  of  years  which  with  any  term  of  years  in 
existence  at  the  time  of  granting  the  lease  or  the 
date  of  the  agreement,  will  together  make  up  a 
term  not  exceeding  sixty-three  years  from  such 
time  or  date. 

Every  such  lease  or  agreement  may  be  made 
upon  such  conditions,  and  may  contain  sach 
reservations  by  way  of  or  wholly  or  partially  in 
lieu  of  rent  or  other  consideration,  and  sach 
covenants,  and  stipulations,  as  the  Conmiissioners 
of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  either  of  them,  with  the  consent  of 
the  Commissioners  of  Her  Migesty^s  Treasury, 
may  approve :  Provided  always,  that  nothing  m 
this  section  contained  shall  apply  to  any  mine  of 
gold  or  silver. 

Registration  of  Deeds  in  Scotland, 

5.  A  copy  of  or  an  extract  from  the  record  of 
any  lease,  conveyance,  deed,  or  document  regis- 
tered for  behoof  of  the  Crown  in  terms  of  the 
Act  of  the  third  and  fourth  years  of  His  Migesty 
King  William  the  Fourth,  cnapter  sixty-nine,  in 
the  office  of  Chancery  of  Scotland,  shall  be 
equivalent  to  the  principal  of  such  lease,  con- 
veyance, deed,  or  document,  if  such  copy  or 
extract  is  attested  as  a  true  copy  or  extract  by 
the  officer  for  the  time  being  having  the  custody 
of  the  record  of  the  principal  of  sudi  lease,  con- 
veyance, deed,  or  document ;  and  the  keeper  of 
the  register  of  deeds,  probative  writs,  and  pro- 
tests for  Scotland,  shall  record  any  such  att^ted 
copy  or  extract  in  the  books  of  council  and 
session  in  the  same  maimer  as  if  the  principal 
lease,  conveyance,  deed,  or  document  duly  au- 
thenticated had  been  presented  to  him  for  regis- 
tration. And  when  any  such  copy  or  extract  has 
been  so  recorded  as  aforesaid  in  the  books  of 
counc'd  and  session,  such  record  shiUl  be  deemed 
to  be  for  all  intents  and  purposes  a  record  of  the 
principal  lease,  conveyance,  deed,  or  document, 
or  of  so  much  thereof  as  shall  be  60  recorded; 
and  the  keeper  of  the  said  register  shall  issue  a 
copy  or  extract  of  any  such  record  as  aforesaid 
containing,  when  requbed,  a  warrant  in  the  saine 
terms  and  which  shul  have  the  same  effect  as  if 
the  principal  lease,  conveyance,  deed,  or  docu- 
ment had  been  recorded  in  the  books  of  cooncil 
and  session. 
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Evidence  of  Commissioners  of  Woods  Reports  to 
Parliament, 

6.  Any  document  purporting  to  be  a  print  or 
cop?  in  print  of  any  report  purporting  to  be 
made  by  the  Commissioners  or  any  Surveyor 
General  for  the  time  being  of  Her  Migestjr's 
Woods,  Forests,  and  Land  lUvenues,  or  either  of 
them,  or  by  any  Surveyor  General  of  the  Land 
Revenues  of  the  Crown,  or  by  the  late  Commis- 
noners  of  Her  Majesty's  Woods,  Forests,  Land 
Revenues,  Works,  and  Buildings,  to  Her  Majesty 
or  any  of  her  royal  predecessors  or  successors,  or 
the  Houses  of  Parliament,  or  either  of  them, 
shall  at  all  times  hereafter  be  admissible  in 
evidence  in  any  Court  of  Justice,  or  before  any 
person  for  the  time  beinff  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  or 
examine  evidence,  to  the  same  extent  as  the 
oiiginal  report  would  have  been  admissible  if 


produced  from  the  proper  custody  and  duly 
proved  in  evidence,  provided  that  such  docu- 
ment purports  to  have  been  printed  by  order  of 
either  House  of  Parliament,  or  have  upon  it 
words  denoting  that  the  report  was  ordered  by 
either  House  of  Parliament  to  be  printed. 

General  Saving. 

7.  Saving  to  all  persons,  bodies  politic  or  cor- 
porate, and  their  respective  heirs,  executors, 
administrators,  successors,  and  assigns  (other 
than  in  the  cases  already  provided  for  or  intended 
to  be  provided  for  in  this  Act),  all  such  estates, 
rights,  titles,  and  interests  as  they  respectively 
have  at  the  passing  of  this  Act,  or  might  or  could 
have  had  if  this  Act  bad  not  passed. 

Short  TUle. 

8.  This  Act  may  be  cited  as  "The  Crown 
Lands  Act,  1873." 


Chap.  37. 
The  Fairs  Act,  1873. 


ABSTRACT  OP  THE   BNACTMENTA. 

1.  Short  title, 

2.  Extent  of  Act, 

3   Definition  of  terms, 

4.  Commencement  of  Act, 

5.  31  ^  32  Vict,  c.  61.  repealed. 

6.  Power  to  Secretary  of  State  to  alter  days  of  holding  fairs, 

7.  Order  of  Secretary  of  State  to  be  published  in  certain  new 

owner  to  remain  good. 


newspapers.    All  rights,  Sfc,  of 


An  Act  to  amend  the  Law  relating  to 
Faii-8  in  England  and  Wales. 

(7th  July  1873.) 

Be  it  eni^cted  by  the  Queen's  most  Excellent 
^^i«sty»  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Tempond,  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Fairs  Act, 
1873." 

2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  In  this  Act  the  term  "  owner  '*  means  any 
person  or  persons,  or  body  of  commissioners  or 
pody  corporate,  entitled  to  hold  any  fair,  whether 
in  respect  of  the  ownership  of  any  lands  or  tene- 
ments, or  under  any  charter,  letters  patent,  or 
otherwise  howsoever. 


4,  This  Act  shall  commence  and  take  effect  on 
the  passing  thereof. 

6.  From  and  after  the  commencement  of  this 
Act  "The  Fairs  Act,  1868/'  shall  be  and  the 
same  is  hereby  repealed. 

6.  In  case  it  shall  appear  to  one  of  Her  Ma- 
jesty's Principal  Secretaries  of  State,  herein-after 
referred  to  as  a  Secretary  of  State,  upon  repre- 
sentation duly  made  to  him  by  the  justices  acting 
in  and  for  the  petty  sessional  division  within 
which  any  fair  is  held,  or  by  the  owner  of  any 
fair  in  Enjijland  or  Wales,  that  it  would  be  for 
the  convenience  and  advantage  of  the  public  that 
any  such  fair  shall  be  held  in  each  year  on  some 
day  or  days  other  than  that  or  those  on  which 
such  fair  b  used  to  be  held  or  on  the  day  or  days 
on  which  such  fair  is  used  to  be  held  and  any 
preceding  or  subsequent  day  or  days,  or  on  or 
during  a  less  number  of  days  than  those  on 
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which  such  fair  is  used  to  be  held,  it  shall  be 
lawful  for  a  Secretary  of  State  to  order  that  such 
fair  shall  be  held  on  such  other  day  or  days,  or 
on  the  same  day  or  days  and  any  preceding  or 
subsequent  day  or  days,  or  on  or  during  any  less 
number  of  days  as  he  shall  think  fit :  ProWdcd 
always,  that  notice  of  such  representation  and  of 
the  time  when  it  shall  please  a  Secretary  of  State 
to  take  the  same  into  consideration  shall  if  such 
representation  shall  have  been  made  by  justices 
be  f^iven  to  the  owner  of  such  f&ir,  and  shall  if 
such  representation  shall  have  been  made  by  the 
owner  of  such  fair  be  given  to  the  clerk  to  the 
justices  acting  in  and  for  the  petty  sessional 
division  within  which  such  fair  is  hela,  and  shall 
also  be  published  once  in  the  London  Gazette, 
and  in  three  successive  weeks  in  some  one  and 
the  same  newspaper  published  in  the  county, 
city,  or  borough  in  which  such  fair  is  held,  or  if 
there  be  no  newspaper  published  therein,  then  in 
the  newspaper  of  some  county  adjoining  or  near 


thereto,  before  such    representation  is  so  con- 
sidered. 

7.  When  and  so  soon  as  any  such  order  as 
aforesaid  shall  have  been  made  by  a  Secretary  of 
State,  notice  of  the  making  of  the  same  shall  be 
published  in  the  London  Grazette  and  in  some 
one  newspaper  of  the  county,  city,  or  borough  in 
which  such  fair  is  usually  held,  or  if  there  be  no 
newspaper  published  therein,  then  in  the  news- 
paper of  some  county  adjoining  or  near  thereto, 
and  thereupon  such  fair  snail  only  be  held  on  t^e 
day  or  days  mentioned  in  such  order;  and  it 
shall  be  lawful  for  the  owner  of  such  fair  to  take 
all  such  toll  or  tolls,  and  to  do  all  such  act  or 
acts,  and  to  enjoy  all  and  the  same  rights, 
powers,  and  privileges  in  respect  thereof,  and 
enforce  the  same  by  all  and  the  like  remedies,  as 
if  the  same  were  held  on  the  day  or  days  upon 
which  it  xvas  used  to  he  held  previous  to  the 
making  of  such  order. 


CuAP.  38. 
Vagrant  Act  Amendment  Acty  1873. 


ABSTRACT   OF  THE   ENACTMENTS.^ 

1.  Short  title, 

2.  Construction  of  Acts, 

3.  Extending  provisions  to  gaming  with  coin,  S^'C, 

4.  Commencement  of  Act, 

6.  31  Sf  32  Vict,  c.  62.  repealed. 


An  Act  to  amend  an  Act  passed  in  the 
fifth  year  of  the  reign  of  His  Majesty- 
George  the  Fourthj  chapter  eighty- 
three,  intituled  "  An  Act  for  the 
"  punishment  of  idle  and  disorderly 
"  persons  and  rogues  and  vagabonds 
"  in  that  part  of  Great  Britain  called 
"  England,"  and  to  repeal  "  The  Va- 
grant Act  Amendment  Act,  1868." 

(7th  July  1873.) 

Whereas  it  is  expedient  to  amend  an  Act 
passed  in  the  fifth  year  of  the  reign  of  His  Ma- 
jesty King  George  the  Fourth,  chapter  eighty- 
three,  intituled  "  An  Act  for  the  punishment  of 
**  idle  and  disorderly  persons  and  rogues  and 
"  vagabonds  in  that  part  of  Great  Britain  called 
«  England :" 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 


in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1 .  This  Act  may  be  cited  for  all  purposes  as 
the  "  Vagrant  Act  Amendment  Act,  1873." 

2.  This  Act  -und  the  recited  Act  shall  be  con- 
strued as  one  Act. 


3.  Every  person  playing  or  betting  by  way  of 
wagering  or  gaming  in  any  street,  road,  highway, 
or  other  open  and  public  place,  or  in  any  op€D 
place  to  which  the  public  nave  or  are  permitted 
to  have  access,  at  or  with  any  table  or  instrument 
of  gaming,  or  any  coin,  card,  token  or  oth» 
article  used  as  an  instrument  or  means  of  such 
wagering  or  gaming,  at  any  game  or  pretended 
game  of  chance,  shall  be  deemed  a  rogue  and 
vagabond  within  the  true  intent  and  meaning  of 
the  recited  Act,  and  as  such  may  be  convicted 
and  punished  under  the  provisions  of  that  Act, 
or,  in  the  discretion  of  the  justice  or  justices 
trying  the  case,  in  lieu  of  such  punishment,  by  a 
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penalty  for  the  first  oTence  not  exceeding  forty      and  after  the  first  day  of  October  one  thousand 
shillings,  and  for  the  secon  1  or  any  subsequent      eight  hundred  and  seventy-three, 
offeoce  not  exceeding  five  pounds. 

5.  The  Vagrant  Act  Amendment  Act,  1868,  is 
4.  This  Act  shall  connnence  and  take  effect  on      hereby  repealed. 


Chap.  39. 
The  Cathedral  Acts  Amendment  Act,  1873. 


ABSTRACT  OP  THB   BNACTMBNT8. 

1.  Plans  for  re-establisMng  suspended  Canonries  laid  before  Ecclesiastical  Commissioners  need  not 

propose  to  appropriate  any  portion  of  corporate  revenues  of  Chapter, 

2.  Plans  may  be  laid  before  the  said  Commissioners  for  the  establishment  of  additional  Canonries. 

3.  Plans  may  contain  proposals  for  assignina  duties,  fixing  residence,  S(C, 

4.  Provision  to  rights  of  membership  of  holders  of  such  Canonries, 

5.  Construction  of  Act,    Short  title. 


An  Act  to  amend  the  Act  of  the  third 
and  fourth  years  of  Victoria,  chapter 
one  hundred  and  thirteen,  for  the 
Regulation  of  Cathedrals,  and  to  facili- 
tate the  Endowment  of  Canonries  by- 
private  benefagtion. 

(2l8t  July  1873.) 

Whbreas  by  the  Act  of  the  third  and  fourth 
Tears  of  the  reign  of  Her  Majesty,  chapter  one 
hundred  and  thirteen,  intituled  "An  Act  to  cany 
"  into  effect  with  certain  modifications  the  fourth 
"  Report  of  the  Commissioners  of  Ecclesiastical 
"  Duties  and  Revenues,"  and  in  the  twentieth 
section  it  was  enacted  as  follows : 

**  A  plan  may  from  time  to  time  be  laid  before 
"  the  Ecclesiastical  Conunissioners  for  England 
"  by  any  of  the  said  Chapters  of  the  several 
"  Cathedral  and  Collegiate  Churches,  with  the 
'*  sanction  of  the  visitors  of  the  said  Churches 
"  respectively  for  removing  the  suspension  from 
"  ana  re-establishing  any  Canoniy  or  Canonries 
"  which  shall  have  been  suspended  by  or  under 
"  the  provisions  of  this  Act  by  assigning  towards 
"  the  re-endowment  of  any  such  Canonry  or 
"  Canonries  a  portion  of  the  divisible  corporate 
•*  revenues  remaining  to  the  said  Chapters  re- 
*'  spectively,  after  paymg  to  the  said  Ecclesiastical 
**  Commissioners  the  profits  or  emoluments  ac- 
*'  cruing  to  the  said  Commissioners  Arom  the 
**  suspended  Canonry  or  Canonries,  so  that  the 
'*  profits  and  emoluments  of  such  suspended 
"  Canonry  or  Canonries  be  not  diminbhed  by 
**  the  removal  of  such  suspension  ^nd  also  by 
*|  accepting  and  assigning  for  the  same  purpose 
"  any  further  endowment  in  money,  or  in  lands, 
•'  titnes,   or  other  hereditaments,  such    hinds. 


"  tithes,  or  other  hereditaments  not  exceeding  in 
"  yearly  value  the  sum  of  two  hundred  pounds 
"  for  each  Canonry  from  which  the  suspension 
"  shall  have  been  so  removed,  and  also  by  annex- 
"  ing  to  any  such  Canonry  from  which  the  sus- 
**  pension  snail  have  been  so  removed  any  suitable 
"  Denefice  or  other  preferment  in  the  patronage 
"  of  the  said  Chapters  respectively,  or  of  any 
'*  other  patron  with  the  consent  of  such  patron, 
"  and  wnere  any  Bishop  is  patron,  with  consent 
'*  of  the  Archbishop,  and  any  such  plan  may  be 
"  carried  into  effect  by  the  authority  herein-after 
"  pronded,  and  such  alterations  may  be  made  in 
"  the  existing  statutes  and  rules  of  the  said 
**  Chapters  respectivdy,  as  the  case  may  require 
"  under  the  authority  herein  provided,  for  making 
"  alterations  in  existing  statutes  :" 

And  whereas  an  Act  was  passed  in  the  sixth 
and  se>*enth  years  of  the  reign  of  Her  Majesty, 
chapter  seventy-seven,  intituled  ^*An  Act  for 
**  regulating  the  Cathedral  Churches  of  Wales  :" 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  In  any  plan  that  may  from  time  to  time  be 
laid  before  tne  Ecclesiastical  Commissioners  for 
England  by  any  of  the  Chapters  of  the  several 
Cathedral  and  Collegiate  Churches  mentioned  in 
the  said  recited  Acts,  with  the  sanction  of  the 
Visitors  of  the  said  Churches  respectively  for 
remonng  the  suspension  from  and  re-establishing 
any  Canonry  or  Canonries  which  shall  have  been 
suspended  by  or  under  the  pro\dsions  of  the  said 
recited  Acts,  it  shall  not  be  necessary  to  have  any 
proposal  for  assigning  towards  the  re-endowment 
of  any  such  Canonry  or  Canonries  a  portion  of 
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the  divisible  corporate  revenues  remaining  to  the 
said  Chapters  respectively,  and  anv  plan  not  con- 
taining any  such  proposal  may  be  carried  into 
effect  by  the  authonty  m  the  said  first-recited  Act 
provided. 

2.  When  in  any  of  the  Cathedral  and  Collegiate 
Churches  mentioned  in  the  said  recited  Acts 
there  are  no  suspended  Canonries,  or  the  suspen- 
ded Canonries  have  been  re-established,  a  plan 
may  from  time  to  time  be  laid  before  the  said 
Ecclesiastical  Conunissioners  by  the  Chapter, 
with  the  sanction  of  the  Visitor  for  the  esta- 
blishment therein  of  an  additional  Canonry  or 
Canonries,  or  for  the  conversion  of  a  non-residen- 
tiary Prebend  or  non-residentiary  Prebends  into  a 
Canoniy  or  Canonries,  and  for  accepting  and 
assigning  for  the  endowment  of  the  same  any 
endowment  in  money  or  land  given  by  a  private 
person  or  persons,  and  any  such  plan  may  be 
carried  into  effect  by  the  authority  in  the  said 
first-recited  Act  pronded. 

3.  Any  plan  laid  before  the  said  Ecclesiastical 
Conlmissioners  under  this  Act  may  contain  pro- 
posals for  assigning  to  the  holder  or  holders  of 
the  Canonry  or  Canonries  so  re-estabUshed, 
additionally  established,  or  converted  from  a  non- 
residentiaiy  ftebend  or  non-residentiary  Prebends, 
any  spiritual  ecclesiastical  eleemosynary  or  edu- 
cational duties  for  the  benefit  of  the  Church  of 
England  and  in  connexfon  with  the  diocese  in 
which  the  Cathedral  or  Collegiate  Chiurch  is 
situate,  and  for  fixing  the  residence  of  such 
holder  or  holders  and  his  or  their  participation  in 
the  conduct  of  divine  service,  and  m  preaching  in 
the  said  Cathedral  or  Collegiate  Chiurch,  and  for 
limiting  the  tenure  of  the  Canonry  or  Canonries 


to  a  term  or  terms  of  years  and  for  making  this 
tenure  dependent  upon  the  performance  of  the 
duties  assigned  to  the  holder  or  hdders,  and  for 
determining  the  patronage  of  the  Canonry  or 
Canonries,  or  for  any  one  or  more  of  the  abo?e- 
mentioned  objects;  provided  always,  that  the 
patronaee  shall  vest  in  Her  Majesty  or  tiie  bishop 
of  the  diocese,'  unless  in  the  case  of  a  Canonry 
which  is  attached  to  some  already  etistmg  ecde- 
siastical  or  spiritual  office.  Where  the  patronage 
is  not  determined,  or  in  so  far  as  it  is  not  deto- 
mined  in  the  plan,  it  shall  vest  in  the  bishop  ci 
the  diocese  in  which  the  saifl  Cathedral  or  Colk- 
giate  Church  is  locaUv  situate.  No  holder  of  any 
Canonry  under  this  Act  shall  be  bound  to  any 
other  or  further  residence  than  is  prescribed  in 
the  plan. 

4,  Any  plan  laid  before  the  said  Ecdenastical 
Commissioners  under  this  Act  fbr  the  establish- 
ment of  an  additional  Canonry  or  for  the  con- 
version of  a  non-residentiary  Prebend  into  a 
Canonry,  may  contain  proposals  for  giving  to  tht 
holder  of  such  Canonry  such  rights  of  membo- 
ship  of  the  Chapter  of  the  said  Catiiedral  or 
CoUegiate  Church  as  may  be  thought  advisaUe, 
or  the  position  in  the  said  Chapter  dP  an  hoDowy 
Canon  only;  or,  in  the  case  of  Cathedral  or 
Collegiate  Churches  having  non-residentiaiy 
Prebends,  may  contain  TOopoials  for  constitatmr 
such  holder  a  non-resiaentianr  P^bendaiy,  and 
in  all  cases  such  holder  shall  be  visitable  hy  the 
Visitor  of  the  Chapter. 

5.  This  Act  shall  be  construed  with  and  as  put 
of  the  said  first-recited  Act,  and  may  be  dted  as 
"  the  Cathedral  Acts  Amendment  Act,  1873.** 


Chap.  40. 
The  Thames  Embankment  Land  Act,  1873. 


ABSTRACT  OP  THE   ENACTMENTS. 

1.  Short  title. 

2.  Heads  of  arrangement  in  schedule  confirmed. 

3.  Provisions  as  to  the  blue  land. 

4.  Appropriation  of  lands. 

5.  Payment  of  purchase  money  and  expenses. 

Schedule. 
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An  Act  to  authorise  the  acquisition  and 
appropriation  by  the  Metropolitan 
Board  of  Works  of  certain  land  re- 
claimed from  the  River  Thames  in 
pursuance  of  the  Thames  Embank- 
ment Act,  1862.         (21st  July  1873.) 

Whereas  in  the  year  one  thousand  eight  hun- 
dred and  sixty-two  a  scheme  was  submitted  to 
Ptoliament  for  the  embankment  of  a  part  of  the 
northern  shore  of  the  river  Thames,  and  such 
scheme  was  carried  into  effect  bv  the  Thames 
Embankment  Act,  1862 : 

And  whereas  in  and  previously  to  the  said 
year,  by  virtue  of  the  Thames  Conservancy  Act, 
i857,  and  an  arrangement  made  between  the 
Crown  and  the  corporation  of  the  city  of  London, 
after  a  protracted  litigation  as  to  the  title  to  the 
soil  and  foreshore  of  the  river  Thames  below 
Teddington  Lock,  such  soil  and  foreshore  was 
appropriated  as  follows ;  that  is  to  say,  all  such 
paits  of  such  soil  and  foreshore  as  \^ere  opposite 
to  land  belonging  to  or  in  possession  of  the  Crown 
or  any  department  of  the  Government,  and  in 
this  Act  called  the  reserved  land,  were  reserved 
to  the  Crown,  and  the  residue  of  such  soil  and 
foreshore  (in  this  Act  called  the  conservancy 
land)  was  vested  in  the  Conservators  of  the  river 
Thames  for  all  the  estate  and  interest  of  the 
Crown  and  the  said  corporation  therein,  subject 
to  an  obligation  on  the  part  of  the  Conservators 
to  pay  to  the  Crown  one  third  part  of  all  moneys 
that  might  be  received  by  them  in  respect  of  such 
conservancy  land  : 

And  whereas  in  and  previously  to  the  said  year 
one  thousand  eight  hundred  and  sixty-two  the 
Crown  was  also  possessed  of  valuable  water  front- 
age, wharfage,  and  other  rights  (in  this  Act  called 
**  l^ntage  rights  ")  on  the  northern  shore  of  the 
liver  Thames  oetween  Westminster  and  Blackfriars 
bridges: 

And  whereas  it  was  necessaxy  for  the  purposes 
of  the  Thames  Embankment  Act,  1862,  that  a 
portion  of  the  reserved  land,  oonsurting  of  about 
five  and  a  half  acres,  and  the  said  frontage  rights 
of  the  Crown,  and  also  a  portion  of  the  con- 
servancy land,  should  be  taken  or  interfered  with 
bv  the  Metropolitan  Board  of  Works,  hj  whom 
the  said  Embankment  Act  was  earned  into 
execution: 

And  whereas  by  that  Act  provision  was  made 
for  referring  to  arbitration  the  value  of  the  joint 
ixiterest  of  the  Conservators  and  of  the  Crown  in 
the  said  portion  of  the  conservancy  land,  and 
such  arbitration  having  taken  place  the  amount 
awarded  was  paid  by  the  Metropolitan  Board  of 
Woriu  to  the  Conservators,  of  which  amount 
one  third  part  was  afterwards  duly  paid  to  the 
Cmwjk : 

And  whereas  the  reserved  land,  after  deducting 


the  said  five  and  a  half  acres  of  land  so  as  afore- 
said taken  by  the  Metropolitan  Board  of  Works, 
is  in  this  Act  called  the  residuary  reserved  land : 
And  whereas  in  the  course  of  the  proceedings 
preliminary  or  incidental  to  the  passing  of  the 
said  Act  ic  was  proposed  that,  regard  being  had 
to  the  greatly  increased  value  which  would  accrue 
by  reclamation  to  the  residuary  reserved  land,  no 
compensation  should  be  paid  to  the  Crown  for 
the  relinquishment  by  it  of  such  part  of  the 
reserved  land  and  frontage  rights  as  was  re- 
quired to  be  taken  or  interfered  with  by  the 
Metropolitan  Board  of  Works  for  the  construction 
of  the  Thames  Embankment  and  roadway ;  and 
such  proposal  was  carried  into  effect  by  the 
Thames  Embankment  Act,  1862,  whereby  it  was 
provided  that  the  residuary  reser\'^ed  land  when 
reclaimed  should  continue  vested  in  the  Crown, 
and  that  no  money  compensation  should  be  paid 
by  the  Metropolitan  Board  of  Works  to  the 
(jrown  for  the  part  of  such  reserved  land  and 
the  frontage  rights  belonging  to  the  Crown 
which  would  be  taken  or  interfered  with  by  the 
said  Board  in  the  construction  of  the  said 
embankment  and  roadway : 

And  whereas  it  is  expedient  that  power  should 
be  given  to  the  Metropolitan  Board  of  Works  to 
acquire  a  portion  of  the  said  residuary  reserved 
land  (in  this  Act  called  the  red  land)  containing 
about  seven  thousand  three  hundred  square 
yards,  and  situate  adjacent  to  the  gardens  of  Fife 
House,  Whitehall,  and  coloured  red,  and  more 
particularly  described  on  a  plan  (in  this  Act 
called  the  deposited  plan),  which,  having  been 
marked  with  the  letter  A  and  signed  by  one  of 
the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues,  has  been  deposited 
at  the  Office  of  Land  Revenue,  Records,  and 
Inrolments : 

And  whereas  the  land  coloured  blue  on  the 
deposited  plan,  containing  about  one  thousand 
and  sixty  square  yards,  is  now  vested  in  the 
Metropolitan  Board  of  Works  subject  to  the 
provisions  of  the  Thames  Embankment  Act, 
1862,  and  the  Thames  Embankment  (North  and 
South)  Act,  1868 : 

And  whereas  under  the  provisions  of  section 
fif^-three  of  llie  Thames  Embankment  Act, 
18d2,  no  building  (except  as  in  the  said  Act 
mentioned)  can  be  erected  on  the  said  land 
coloured  blue  without  the  previous  consent  in 
writing  of  the  most  noble  Algernon  Duke  of 
Northumberland,  his  heirs,  sequels  in  estate,  ot 
assigns: 

And  whereas  the  Metropolitan  Board  of  Works 
are  promoting  in  the  present  session  of  Parlia- 
ment a  Bill,  under  the  title  of  the  Charing  Cross 
and  Victoria  Embankment  Approach  Bill,  by 
which  it  is  proposed  that  power  be  given  to  such 
Bourd  to  acquire  Northumberland  House  and 
other  property  of  the  said  Duke,  in  respect  of 
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which  his  consent  to  the  erection  of  buildings  on 
the  said  land  coloured  blue  is  so  required  as 
aforesaid  : 

And  whereas  for  facilitating  the  acquisition  by 
the  Metropolitan  Board  of  Works  of  the  red  land, 
and  the  fonnation  of  a  garden  for  the  recreation 
and  enjoyment  of  the  public,  having  a  uniform 
breadth  from  the  roadway  on  the  Embankment, 
certain  negotiations  have  taken  place,  and  the 
heads  of  arrangement  set  forth  in  the  schedule 
to  this  Act  were  adjusted  as  proper  to  be  recom- 
mended for  the  consideration  of  Parliament : 

And  whereas  it  is  expedient  that  the  said  heads 
of  arrangement  should  be  adopted,  and  the  pro- 
visions tnereof  be  carried  out  under  the  sanction 
of  Parliament : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
The  Thames  Embankment  Land  Act,  1873. 

2.  The  heads  of  arrangement  set  forth  in  the 
schedule  to  this  Act  are  by  this  Act  confirmed, 
and  are  declared  to  be  valid  and  binding  for  all 
intents  and  purposes  on  Her  Majesty,  her  heirs 
and  successors,  and  on  the  Metropolitan  Board 
of  Works  and  their  successors ;  ana  the  Commis- 
sioners for  the  time  being  of  Her  Majesty's 
Woods,  Forests,  and  Land  Revenues,  or  one  of 
them,  and  the  Metropolitan  Boiurd  of  Works  are 
respectively  empowered  to  execute  all  such  con- 
veyances, and  do  all  such  other  acts  as  may  be 
necessary  to  carry  out  and  give  full  effect  to  the 


said  heads  of  arrangement,  and  all  such  convey- 
ances shall  be  valid  and  have  fidl  effect. 

3.  The  land  in  the  said  heads  of  arrangement 
mentioned  as  coloured  blue  shall,  when  conveyd 
to  the  Crown,  be  held  freed  and  discharged  from 
all  the  provisions  of  The  Thames  Embankment 
Act,  1862,  and  The  Thames  Embankment  (North 
and  South)  Act,  1868. 

4.  All  lands  acquired  by  the  Metropolitan 
Board  of  Works  in  pursuance  of  this  Act  shall 
be  appropriated  for  the  purposes  of  a  public 
garden,  and  shall  be  mamtiuned  by  them  as 
such ;  and  section  four  of  The  Thames  Embank- 
ment (North)  Act,  1872,  enabling  the  Metro- 
politan Board  of  Works  to  make  byelaws,  shall 
extend  and  apply  to  the  lands  to  be  appropriated 
by  them  as  aforesaid  for  the  purposes  of  a  public 
garden :  Provided  always,  that  no  portion  of 
such  public  garden  shall  be  higher  than  six  fScet 
above  the  level  of  the  adjoining  footpath  on  the 
Embankment  roadway. 

5.  The  Metropolitan  Board  of  Works  mar, 
notwithstanding  any  limit  contained  in  any  Act 
of  Parhament,  borrow  on  the  credit  of  the' con- 
solidated rate  leviable  by  the  said  Board  a  suffi- 
cient sum  of  money  to  pay  the  price  of  the  red 
land,  and  n^ay  create  and  issue  a  sufficient 
amount  of  consolidated  stock  of  the  said  Boaid 
for  the  purpose  of  raising  such  sum  of  money; 
and  all  other  expenses  incurred  by  them  unaer 
this  Act  shall  be  deemed  to  be  expenses  properiy 
incurred  by  them  in  the  execution  of  the  Metro- 
polis Management  Act,  1855^  and  shall  be 
defrayed  accordingly. 


The  Schedule. 


Crown  Land  on  the  Thames  Embank- 
ment. 

HEADa  of  Arrangement  proposed  to  be  sub- 
mitted for  the  consideration  of  Parliament 
by  the  Honourable  Charles  Alexander  Gore, 
a  Conmiissioner  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues,  and  the  Me- 
tropolit^  Board  of  Works^  herein-after 
<»lled  the  Board. 

1.  These  heads  of  arrangement  are  not  of 
themselves  to  have  any  force  or  validity,  but 
they  embody  the  terms  which,  in  the  opinion  of 
the  above-named  Charles  Alexander  Gore,  on 
behalf  of  the  Crown,  and  of  the  Board,  may 
properly  be  submitted  for  the  consideration  of 
f  arliament  as  a  settlement  which^  in  the  interest 


of  the  public,  may  be  advantageously  made  in 
regard  to  the  matter  which  is  the  subject  of  the 
arrangement. 

2.  The  arrangement  is  only  to  take  effect  in 
the  event  of  the  Board  being  authorised  bj 
Parliament  in  the  present  session  to  acquire, 
and  thereafter  duly  acquiring,  Northumberland 
House  and  certain  other  property  of  the  most 
noble  Algernon  Duke  of  Northumberland,  whidi 
is  scheduled  in  the  book  of  reference  to  the 
ChariQg  Cross  and  Victoria  Embankment  Ap- 
proach Bill  now  before  Parliament. 

3.  For  the  considerations  herein-after  men- 
tioned, the  said  Charles  Alexander  Gore,  or  the 
Conunissioner  or  Conmiissioners  of  Her  Map 
jesty*s  Woods,  Forests,  and  Land  Revenues  for 
the  time  being  (having  the  management  of  the 
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property),  are  cr  is  to  convey,  subject  to  the 
interest  of  the  Metropolitan  District  Railway 
Company  in  a  small  portion  thereof  to  the  Board, 
the  land  near  the  gardens  of  Fife  House,  White- 
hall, and  containing  7,300  square  yards,  or  there- 
abouts, which  is  coloured  red  on  a  plan  signed 
by  the  said  Charles  Alexander  Gore,  and  depo- 
sited at  the  office  of  Land  Revenue  Records  and 
Inrolments,  herein-after  called  the  deposited  plan. 
Such  land  is  herein-after  called  the  "  red  land." 

4.  The  red  land  when  conveyed  to  the  Board 
shall,  within  six  months  after  the  same  is  ac- 
quired by  them,  be  formed  and  laid  out,  and 
shall  for  ever  thereafter  be  maintained  by  the 
Board  as  an  ornamental  public  garden,  with 
lawns,  gravel  walks,  flower  beds,  and  shrubberies, 
l^e  surface  of  the  soil  not  being  in  any  place 
more  than  six  feet  above  the  level  of  the  existing 
foot  pavement  of  the  Embankment  roadway,  and 
no  building  or  erection  shall  at  any  time  be 
placed  on  the  red  land. 

5.  In  lieu  of  the  wall  or  fence  which  by  section 
72  of  The  Thames  Embankment  Act,  1862,  the 
Board  are  to  erect  between  the  red  land  and  the 
roadway  on  the  Embankment,  the  Board  will 
construct  and  maintain  between  the  red  land  and 
the  adjoining  garden,  in  the  occupation  of  Lord 
Gage,  a  proper  closed  fence,  not  less  than  8  feet 
in  height  above  the  surface  of  the  public  garden 
adjoining  such  fence,  standing  on  a  kerb  wall, 
and  being  supported  by  iron  railings. 

6.  As  the  consideration  for  the  red  land,  the 
Board,  after  it  shall  have  acquired  Northumber- 
land House,  but  not  before,  is  to  convey  to  the 
Crown,  free  from  all  the  provisions  of  the  Thames 
Embankment  Act,  1862,  and  the  Thames  Em- 
bankment (North  and  South)  Act,  1868,  certain 


land  at  the  north-west  comer  of  the  red  land, 
containing  1,060  square  yards,  or  thereabouts, 
and  coloured  blue  on  the  deposited  plan.  The 
said  land  so  coloiured  blue  is  herein-after  called 
the  blue  land.  And  the  Board  is  also  to  pay  to 
the  Crown  the  sum  of  ^3,270. 

7.  The  general  line  of  frontage  of  the  main 
building  or  buildings  to  be  erected  on  the  blue 
land  (when  conveyed  to  the  Crown),  and  on  the 
Crown  land  on  the  westward  side  of  the  red 
land,  shall  not  be  nearer  to  the  line  of  the  terrace 
wall  shown  on  the  deposited  plan  than  30  feet, 
and  the  intervening  space  between  any  buildings 
which  may  be  erected  on  the  blue  land  or  on  the 
said  Crown  land  shall  be  separated  from  the 
public  garden  on  the  red  land  and  on  the  land 
to  the  eastward  of  the  blue  land  by  a  terrace  wall 
of  an  ornamental  character  (of  which  the  design 
is  to  be  approved  by  the  Board).  And  such 
terrace  wall  shall  be  erected  on  the  site  marked 
terrace  wall  on  the  deposited  plan,  and  the  said 
terrace  wall  shall  not  be  more  than  15  feet  in 
height  (exclusive  of  the  balustrade  thereon)  above 
the  pavement  of  the  footway  on  the  Embankment 
roadway,  and  no  openings  for  light  or  means  of 
access  to  the  public  garden  shall  be  made  in  such 
terrace  wall. 

Dated  this  twenty-fifth  day  of  April  1873. 
Charles  A.  Gore. 

Witness, 
£.  Blooiifibld, 

Solicitor's  Department, 
Metropolitaji  Board  of 
Works. 

Sealed  by  order, 
J.  E.  Wakefield, 

Clerk  of  the  Board. 


The 

Seal  of  the  . 

I  Metropolitan ) 

Board  of 

Works. 


Chap.  41. 
Public  Schools  {Shrewsbury  and  Harrow  Schools  Property)  Act,  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Interpretation  of  terms. 

3.  Sch^for  dissolution  of  old  corporation  of  Shrewsbury  School  and  for  transfer  of  its  property, 

4.  Scheme  for  dissolution  of  old  corporation  of  Harrow  School  and  transfer  of  its  property, 
6.  Incorporation  of  new  governing  body  of  Harrow  School, 

6.  Copy  of  scheme  to  be  laid  before  old  corporation. 

7.  Provisions  of  Public  Schools  Act,  1868,  applied, 

8.  Effect  of  scheme. 
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An  Act  to  amend  the  Public  Schools 
Act,  18G8,  as  to  the  Property  of 
Shrewsbury  and  Harrow  Schools. 

(21st  July  1873.) 

Whereas  it  is  expedient  to  amend  the  Public 
Schools  Act,  1868,  and  Acts  amending  the  same, 
as  to  Shrewsbury  and  Harrow  Schools : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  ad%4ce  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Public  Schools  (Shrewsbury  and  Harrow 
Schools  Property)  Act,  1873. 

2.  The  term  "old  corporation"  shall  mean, 
with  reference  to  Shrewsbury  School,  the  cor- 
porate body  entitled  "  The  Governors  and  Trus- 
"  tees  of  the  Free  Grammar  School  of  Kinff 
"  Edward  the  Sixth  at  Shrewsbury,"  and  with 
reference  to  Harrow  School  the  corporate  body 
entitled  "The  Keepers  and  Governors  of  the 
"  Possessions,  Revenues,  and  Goods  of  the  Free 
**  Grammar  School  of  John  Lyon  within  the 
*'  town  of  Harrow-on-the-Hill." 

3.  The  new  governing  bodjr  of  Shrewsbury 
School  may  submit  to  the  Special  Commissioners 
a  scheme  providing  for  the  transfer  to  the  new 
governing  body  of  all  the  powers  vested  in  the 
old  corporation  (subject  to  the  trusts  and  lia- 
bilities affecting  the  same),  and  for  the  transfer 
to  the  new  governing  body  of  all  the  powers  and 
duties  of  the  old  corporation,  and  for  the  dissolu- 
tion of  the  old  corporation. 

4.  The  new  governing  body  of  Harrow  School 
may  submit  to  the  Special  Commissioners  a 
scheme  providing  for  tne  transfer  to  the  new 


governing  body  of  all  the  property  vested  in  the 
old  corporation  (subject  to  the  trusts  and  lia< 
bilities  affecting  the  same),  and  for  the  disposal 
of  the  power  of  the  old  corporation  to  elect  from 
time  to  time  two  members  of  the  new  governing 
body,  and  for  the  transfer  to  the  new  governing 
body  of  all  the  other  powers  and  duties  of  the 
old  corporation,  and  for  the  dissolution  of  the  old 
corporation. 

5.  The  new  governing  body  of  Harrow  School 
shall  from  and  after  the  dissolution  of  the  old 
corporation  be  deemed  to  be  incorporated  by  the 
name  of  "The  Keepers  and  Governors  of  the 
"  Possessions,  Revenues,  and  Goods  of  the  Free 
"  Grammar  School  of  John  Lyon,  within  the 
"  town  of  Harrow-on-the-Hill  in  the  county  of 
"  Middlesex,"  and  shall  be  entitled  to  use  as 
theur  common  seal  the  seal  of  the  old  corporation. 

6.  One  month  before  any  scheme  is  submitted 
to  the  Special  Commissioners  in  pursuance  of 
this  Act,  a  copy  of  such  scheme  shall  be  Uid 
before  the  old  corporation  to  which  it  refers. 

7.  The  power  conferred  by  this  Act  to  make  t 
scheme  shall  be  deemed  to  be  a  powa  of  makin/f 
a  scheme  within  the  meaning  of  the  Public 
Schools  Act,  1868,  and  Acts  amending  the  same, 
and  the  scheme  shall  be  subject  to  the  same  pro- 
visions as  to  time  and  otherwise,  and  if  approved 
shall  take  effect  in  the  same  manner,  as  a  scheme 
under  that  Act  and  Acts  amending  the  same. 

8.  A  scheme  made  under  this  Act  shall  on  its 
coming  into  operation  be  effectual  for  all  piv- 
poses  to  dissolve  the  corporation  purported  to  be 
thereby  dissolved,  and  to  transfer  and  vest  the 
property,  powers,  and  duties,  of  whatever  nitare 
or  tenure,  purported  to  be  thereby  tnmsfened  or 
rested,  witnout  any  convevance,  assurance,  or  act 
in  the  law,  and  without  the  consent  of  any  other 
person. 


Chap.  42. 
The  Tithe  Commutation  Acts  Amendment  Act^  1873. 


ABSTRACT  OP  THE   BNACTMBNTS. 

1.  Restriction  of  provisions  respecting  market  gardens  newly  cultivated. 

2.  Saving  for  pending  proceedings. 

3.  Construction  of  Act.    Short  title. 

Schedule. 
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An  Act  for  amending  the  Tithe  Com- 
mutation Acts  with  respect  to  Market 
Gardens.  (21st  July  1873.) 

Whereas  by  the  Tithe  Commutation  Acts 
(described  in  the  schedule  to  this  Act)  provision 
is  made  for  the  commutation  into  a  permanent 
rentcharge  of  the  tithes  leviable  in  the  several 
parishes  in  England  and  Wales : 

And  whereas  it  is  expedient  to  amend  the  said 
Acts  in  respect  of  the  sections  of  such  Acts  in  the 
said  schedule  particularly  mentioned  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Ck>mmons,  in  this  present  Parliament  as- 
sembled^  and  by  the  authority  of  the  same,  as 
follows : 

1.  So  much  of  such  sections,  and  of  the  powers 
therein  contained  conferred  on  the  Tithe  Com- 
missioners, as  provide  for  the  charging  of  an 
additional  rentcharge  by  way  of  extraordinary 


charge  on  market  gardens  newly  cultivated  as 
such,  shall  extend  and  apply  only  to  a  parish 
in  which  an  extraordinary  charge  for  market 
gardens  was  distinguished  at  the  time  of  com- 
mutation. 

2.  Nothing  in  this  Act  shall  affect  or  be 
deemed  to  apply  to  any  proceedings  taken  or  to 
be  taken  in  relation  to  the  charging  of  an  addi- 
tional rentcharge  by  way  of  extraordinary  charge 
on  market  gardens  newl^  oidtivated  as  such  m 
any  case  where  an  award  m  that  behalf  was  made 
and  confirmed,  or  where  an  application  was  made 
to  the  Tithe  Commissioners  to  charge  an  addi- 
tional rentcharge  by  way  of  extraordinary  charge 
upon  any  market  gardens  newly  cultivated  aa 
such,  before  the  commencement  of  the  present 
session  of  Parliament. 

3.  This  Act  shall  be  construed  and  have  effect 
as  one  Act  with  the  Tithe  Commutation  Acts, 
and  may  be  cited  as  The  Tithe  Commutation 
Acts  Amendment  Act,  1873. 


The  Schedule. 


The  Tithe  Commutation  Acts. 


Session,  Chapter,  and  Title. 


Sections  relating  specially  to  Market 
Gardens. 


6  &  7  Wai.  4.  c.  71.  An  Act  for  the  Commutation  of  Tithes  in 
England  and  Wales. 

7  Will.  4.  &  1  Vict.  c.  69.  An  Act  to  amend  an  Act  for  the 
Commutation  of  Tithes  in  England  and  Wales. 

2  &  3  Vict.  c.  62.  An  Act  to  explain  and  amend  the  Acts  for 
the  Commutation  of  Tithes  in  England  and  Wales. 

3  &  4  Vict.  c.  15.  An  Act  further  to  explain  and  amend  the 
Acts  for  the  Commutation  of  Tithes  in  England  and  Wales. 

5  8c  6  Vict.  c.  54.  An  Act  to  amend  the  Acts  for  the  Commu- 
tation of  Tithes  in  England  and  Wales,  and  to  continue  the 
officers  appointed  under  the  said  Acts  for  a  time  to  be  limited. 

9  &  10  Vict.  c.  73.  An  Act  further  to  amend  the  Acts  for  the 
Commutation  of  Tithes  in  England  and  Wales. 

10  &  11  Vict.  c.  104.  An  Act  to  explain  the  Acts  for  the  Com- 
mutation of  Tithes  in  England  and  Wales,  and  to  continue 
the  officers  appointed  under  the  said  Acts  until  the  1st  day  of 
October  1850,  and  to  the  end  of  the  then  next  session  of 
Parliament. 

14  &  15  Vict.  c.  53.  An  Act  to  consolidate  and  continue  the 
Copyhold  and  Inclosure  Commissions,  and  to  provide  for  the 
completion  of  proceedings  under  the  Tithe  Commutation  Acts. 

23  &  24  Vict.  c.  93.  An  Act  to  amend  and  further  extend  the 
Acts  for  the  Commutation  of  Tithes  in  England  and  Wales. 


Sections  forty  and  forty-two. 


Sections  twenty-six  to  thirty-three, 

inclusive. 
Sections  eighteen  and  nineteen. 


Section  forty-two.' 
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Chap.  43. 

Indian  Railways  Registration, 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Every  Indian  Railway  Company  may  establish  offices  in  India  for  the  issue  and  registration  of  shares, 

2.  Registers  to  be  kept  in  India, 

3.  Registers  at  several  offices  in  India  to  be  distinguished. 

4.  Where  transfers  to  be  registered.    Shares,  Sfc,  to  be  registered  at  one  office  only. 

5.  Shares,  ^c,  may  be  transferred  from  one  register  to  another  at  the  option  of  the  holder, 

6.  Locality  of  shares,  Sjcc 

1 ,  Saving  of  rights,  


An  Act  to  enable  Indian  Railway  Com- 
panies to  issue  and  register  Shares 
and  Securities  in  India. 

(2Ist  July  1873.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Iiords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authori^  of  the  same,  as  follows ;  (that  is 
to  say,) 

1.  Every  Company  now  formed,  or  which  shall 
hereafter  be  formed,  whether  by  amalgamation  or 
otherwise,for  constructing,  maintaining,  and  work- 
ing railways  in  India,  may  establish  at  such  places 
in  India  as  they  think  fit  an  office  for  the  issue,  re- 
gistration, and  transfer  of  shares,  stock,  bonds,  and 
securities  of  the  Company,  and  the  registration  of 
transfers  of  shares,  stock,  bonds,  and  securities, 
and  the  registration  of  shareholders,  and  may 
from  time  to  time  remove  or  alter  the  place  of 
any  such  office,  and  may  make  such  regulations, 
consistent  with  the  provisions  of  this  Act,  as  they 
think  fit,  for  enabling  and  facilitating  the  issue, 
registration,  and  transfer  of  shares,  stock,  bonds, 
and  securities,  and  the  registration  of  transfers  of 
shares,  stock,  bonds,  and  securities,  and  the  regis- 
tration of  shareholders  at  such  office,  and  all  and 
every  the  powers  and  provisions  in  relation  to  the 
issue,  transfer,  and  registration  of  shares,  stock, 
bonds,  and  securities,  and  the  registration  of 
transfers  of  shares,  stock,  bonds,  and  securities, 
and  the  registration  of  shareholders  in  Great 
Britain,  contained  in  any  deed  of  settlement  or 
Act  of  Parliament  under  or  by  which  the  Com- 
pany shall  be  constituted  or  governed,  shall  apply 
and  be  in  force  as  to  the  Glares,  stock,  bonds, 
and  securities,  and  the  registration  of  transfers 
thereof,  and  the  registration  of  shareholders,  to 
be  issued,  transferred,  registered  and  made  at 
such  office  in  India,  except  so  far  as  the  same  are 
inconsistent  with  the  provisions  of  this  Act. 

2.  Every  such  Company  may  keep  at  their 
office  in  India  books  to  be  called  respectively 


"The  India  Register  of  Shareholders,"  "The 
India  Register  of  Holders  of  Consolidated  Stock," 
"The  India  Shareholders  Address  Book."  "The 
India  Register  of  Transfers,"  and  also  books  for 
the  registration  of  bonds,  debentures,  mortgages, 
and  the  debenture  stock,  and  the  transfers  thereof 
respectively,  and  the  books  so  kept  shall  be  of  the 
like  validity  and  eflPect  as  the  books  kept  for  the 
like  purposes  by  the  Company  in  England,  and 
accounts  of  all  entries  and  alterations  made  in  the 
books  of  the  Company  in  India  shall  be  trans- 
mitted to  the  principal  ofiice  of  the  same  Company 
in  England. 

3.  Provided  always,  that  if  and  when  the 
Company  have  offices  in  India  at  more  places 
than  one,  then  the  Company  shall  substitute 
for  or  add  to  the  word  "India"  in  the  titles  of 
the  Register  kept  at  eveir  such  office,  the  name 
of  the  place  at  which  tne  particular  office  is 
established. 

4.  All  transfers  of  any  such  shares,  stock, 
bonds,  and  securities  as  aforesaid  shall  be  made 
at  the  office  at  which  the  same  respectively  shall 
for  the  time  being  be  registered,  and  no  share, 
stock,  bond,  or  security  shall  be  on  the  registiy 
of  more  than  one  office  at  one  and  the  same  time : 
Provided  always,  that  the  Company  may  keep  in 
England  duphcates  of  any  of  its  bgoks  of  register 
kept  in  India,  but  no  such  duplicate  book  shall 
be  deemed  a  register. 

5.  Subject  to  the  regulations  from  time  to 
time  made  by  such  Companies  respectively,  with 
respect  to  the  issue,  registration,  and  transfer  of 
shares,  stock,  bonds,  and  securities  respectiydT, 
and  the  registration  of  transfers  of  sharos,  stock, 
bonds,  and  securities  respectively,  every  suqh 
Company  may  and  shall,  on  notice  in  writing  by 
the  holder  of  any  share,  stock,  bond,  or  security 
to  the  person  for  the  time  being  acting  as  secre* 
tary,  managing  director,  or  principal  clerk  at  the 
office  in  Engkmd  or  in  India  where  such  share, 
stock,  bond,  or  security  shall  then  be  repstered, 
transfer  the  share,  stocky  bond  or  security  from 
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the  rejjfister  thereof  at  that  office  to  the  corre- 
sponding register  at  any  other  office  of  the  Com- 
pany where  for  the  time  being  a  register  shall  be 
kept  to  be  appointed  and  named  in  such  notice, 
and  as  soon  as  conveniently  may  be  after  the  re- 
ceipt of  any  such  notice  such  secretary,  managing 
director,  or  principal  clerk  shall  transmit  advice 
thereof  to  the  office  to  which  the  transfer  is 
directed  to  be  made. 

6.  For  the  purpose  of  determining  any  question 
as  to  4he  place  or  jurisdiction  within  which  any 
share,  stock,  bond,  or  security  shall  be  deemed  to 
be  or  to  have  been  situate  at  any  given  time,  the 
locality,  whether  in  India  or  ih  Great  Britain,  of 
the  register  in  which  such  share,  stock,  bond,  or 


security  shall  be  or  have  been  actually  registered 
for  the  time  being,  shall  be  deemed  to  be  or  have 
been  at  such  time  the  locality  of  such  share, 
stock,  bond,  or  security,  and  so  soon  as  notice 
shall  have  been  given  as  aforesaid  for  the  transfer 
of  any  share,  stock,  bond,  or  security  from  one 
register  to  another,  the  share,  stock,  bond,  or 
security  shall  for  the  purpose  of  this  section  be 
deemed  to  be  actually  registered  in  the  register  to 
which  it  is  so  directed  to  be  transferred. 

7.  Nothing  in  this  Act  shall  interfere  with  or 
aflPect  any  powers  which  are  now  vested  in  any 
Indian  Railway  Company  by  any  Acts  of  Parlia- 
ment by  which  the  Company  is  governed. 


Chap.  44. 
77ie  Government  Afinuities  Acty  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Sending  of  warrants  by  post, 

2.  Effect  of  warrant  and  of  posting  of  warrant. 

3.  Provision  as  to  payment  on  death  of  nominee, 

4,  Definitions, 

5,  Definition  of  warrant, 

6,  Construction  of  Act.    Short  title. 

Schedule. 


An  Act  to  facilitate  the  payraentv  of 
certain  annuities  for  life  or  years  pay- 
able by  the  Commissioners  for  the 
Reduction  of  the  National  Debt. 

(21st  July  1873.) 

'Whereas  under  divers  Acts  the  Commissioners 
for  the  Reduction  of  the  National  Debt  are  autho- 
rised to  grant  annuities,  and  it  is  expedient  to 
make  further  provision  with  respect  to  the  pay- 
ment of  such  annuities : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as-, 
sembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  Where  any  Government  annuities  for  life 
or  years  are  payable  by  warrants  of  the  Com- 
missioners, such  warrants  may,  subject  to  any 
regulations  from  time  to  time  made  by  the  Com- 
missioners be  sent  by  post. 

Such  regulations  may  provide  for  the  produc- 
tion or  transmission  by  post  or  othenrise  to  the 
peraons  prescribed  by  such  regulations,  of  the 


certificates  and  declarations  which  are  required 
by  the  Acts  regulating  the  payment  of  the  an- 
nuities to  be  produced  beiore  the  payment  of 
such  annuities. 

2.  Every  \i'arrant  sent  by  post  in  pursuance  of 
this  Act  shall  be  deemed  to  be  a  cheque  of  the 
Commissioners  within  the  meaning  of  any  Act 
relating  to  cheques. 

Every  annuitant  desirous  of  ha\'ing  a  warrant 
for  his  annuity  sent  to  him  through  the  post  shall 
ffive  to  the  Commissioners  an  address  in  the 
United  Kingdom,  or  in  the  Channel  Islands,  or 
the  Isle  of  Man,  to  which  the  letter  containing 
such  warrant  is  from  time  to  time  to  be  sent. 
The  posting  by  the  Commissioners  of  a  letter 
containing  a  warrant  addressed  to  an  annuitant 
at  his  request  at  the  address  given  by  him  to  the 
Commissioners  shall,  as  respects  the  liability  of 
the  Commissioners  or  the  Consolidated  Fund,  be 
equivalent  to  the  delivery  of  the  warrant  to  the 
annuitant  himself. 

3.  Any  sum  payable  by  the  Commissioners  in 
respect  of  a  Government  annuity  on  the  death  of 
a  nominee  which  is  claimed  within  the  period 
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specified  in  the  enactments  regulating  the  pay- 
ment of  such  sum,  may,  if  the  Commissioners 
think  fit,  be  paid  at  any  time  after  the  expiration 
of  thirty  days  after  proof  of  such  death. 

4.  In  this  Act — 
The  term  "  the  Commissioners "  means  the 
Commissioners  for  the  Reduction  of  the 
National  Debt : 
The  term  **  Government  annuities  "  means 
annuities  granted  either  before  or  after  the 
passing  of  this  Act,  in  pursuance  of  the 
Acts  mentioned  in  the  schedule  to  this 
Act  or  any  of  them,  or  of  any  Acts 
repealed  by  those  Acts,  or  of  any  other 
Acts  authorising  the  Commissioners  to 
grant  annuities  for  life  or  years,  and  in- 
cludes annuities  payable  by  the  Commis- 


sioners in  pursuance  of  any  of  the  said 

Acts. 

5.  The  term  "warrant,"  when  used  in  this 
Act  or  in  the  Acts  mentioned  in  the  schedule  to 
this  Act,  or  in  any  Acts  under  which  Government 
annuities  have  been  granted,  shall  be  deemed  to 
include  any  draft,  order,  cheque,  or  other  docu- 
ment for  the  time  being  used  by  the  Commis- 
sioners as  a  medium  for  the  payment  of  any 
Government  annuities. 

6.  This  Act  together  with  th«  Acts  mentioned 
in  the  schedule  to  this  Act  may  be  cited  as  the 
Government  Annuities  Acts,  1829  to  1873 ;  and 
this  Act  and  each  of  those  Acts  may  be  cited  as 
the  Government  Annuities  Act  of  the  year  in 
which  it  was  passed. 


Schedule. 


Government  Annuities  Acts. 


Session  and  Chapter. 


Title. 


10  Geo.  4.  c.  24. 
•2&3Will.4.  c.  59. 

3  &  4  Will.  4.  c.  24. 
16  &  17  Vict.  c.  45. 

27  &  28  Vict.  c.  43. 


An  Act  to  enable  the  Commissioners  for  the  Reduction  of  tiie 
National  Debt  to  grant  life  annuities  and  annuities  for  terms  of 
years. 

An  Act  to  transfer  the  management  of  certain  ^unities  on  lives 
from  the  receipt  of  His  Majesty's  Exchequer  to  the  management 
of  the  Commissioners  for  the  Reduction  of  the  National  Debt^ 
and  to  amend  an  Act  for  enabling  the  said  Commissioners  to 
grant  life  annuities  and  annuities  for  terms  of  years. 

An  Act  to  amend  an  Act  of  the  tenth  year  of  His  late  Migesty  for 
regulating  the  reduction  of  the  national  debt. 

An  Act  to  consolidate  and  amend  the  laws,  and  to  grant  additional 
facilities  in  relation  to  the  purchase  of  Government  annuities 
through  the  medium  of  Savings  Banks,  and  to  make  other  pro- 
visions in  respect  thereof. 

An  Act  to  grant  additional  facilities  for  the  purchase  of  small 
Government  annuities,  and  for  assuring  payments  of  money  on 
death. 
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Chap.  45. 
The  Canada  {Public  Works)  Loan  Act,  1873. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Short  title, 

2.  Power  to  Treasury  to  guarantee  loan, 

3.  Conditions  of  guarantee, 

4.  Application  of  sinking  fund, 

5.  Alteration  of  Act  reUUina  to  guaranteed  loan. 

6.  Issue  out  of  Consolidatea  Fund, 

7.  Certificate  of  amount  paid  out  of  Consolidated  Fund, 
9.  Accounts  to  be  laid  before  Parliament, 

9,  Repeal  of  33  J^' 34  Vict.  c.  82. 


An  Act  to  authorise  the  Commissioners 
of  Her  Majesty's  Treasury  to  gua- 
rantee the  payment  of  a  loan  to  be 
raised  by  the  Government  of  Canada 
for  the  construction  of  public  works 
in  that  country,  and  to  repeal  the 
Canada  Defences  Loan  Act,  1870. 

(21st  July  1873.) 

Whereas  one  of  the  tenns  and  conditions  on 
which  the  colony  of  British  Columbia  was  ad- 
mitted into  union  with  the  Dominion  of  Canada, 
San  Order  in  Council  of  the  sixteenth  day  of 
ay  one  thousand  eight  hundred  and  seventy^ 
one,  was  that  the  Government  of  the  Dominion 
should  secure  the  construction  of  a  railway  (in 
this  Act  referred  to  as  the  Pacific  Railway)  to 
connect  the  seaboard  of  British  Columbia  with 
the  railway  system  of  Canada  in  manner  more 
particularly  mentioned  in  the  schedules  to  such 
Order: 

And  whereas  the  Government  of  the  Dominion 
of  Canada  propose  to  raise  by  way  of  loan  for  the 
purpose  of  the  construction  of  the  Pacific  Railway, 
and  also  for  the  improvement  and  enlargement 
of  the  Canadian  Canals,  a  sum  of  money  not 
exceeding  eight  million  pounds : 

And  whereas  by  an  Act  of  the  Parliament  of 
Canada  of  the  year  1868,  chapter  forty-one,  the 
Governor  in  Council  was  authorised  to  raise  by 
way  of  loan  upon  the  guarantee  of  the  Commis- 
sioners of  Her  Majesty's  Treasury  (in  this  Act 
referred  to  as  "  the  Treasury  "),  for  the  purpose 
of  the  construction  of  the  fortifications  therein 
mentioned,  sums  not  exceeding  one  million  one 
hundred  thousand  pounds : 

And  whereas  by  the  Canada  Defences  Loan 
Act,  1870,  the  Treasury  were  authorised  to 
ffuarantee  the  payment  of  the  principal  of  such 
loan  and  of  interest  thereon  at  a  rate  not  exceed- 
ing four  per  cent. : 


And  whereas  no  portion  of  the  last-mentioned 
loan  has  been  raised,  and  no  such  guarantee  has 
been  given: 

And  whereas  it  is  expedient  to  authorise  the 
Treasury  to  guarantee  a  portion,  not  exceeding 
two  millions  five  hundrea  thousand  pounds,  of 
such  loan  of  eight  million  pounds  for  the  above- 
mentioned  purposes,  and  to  guarantee  a  further 
portion  of  the  said  loan  not  exceeding  one  million 
one  hundred  thousand  pounds  in  substitution  for 
a  guarantee  of  a  loan  under  the  Canada  Defences 
Loan  Act,  1870 : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  "The  Canada 
(Public  Works)  Loan  Act,  1873." 

2.  The  Treasury  may  guarantee  in  such  manner 
and  form  and  on  sucn  conditions  as  they  think 
fit  the  payment  of  the  principal  of  and  interest 
(at  a  rate  not  exceeding  four  per  cent,  per  annum) 
on  all  or  any  part  of  any  loan  raised  by  the 
Government  of  Canada  for  the  purpose  of  the 
construction  of  the  Pacific  Railway,  and  the 
improvement  and  enlaNrement  of  the  Canadian 
canals,  so  that  the  total  amount  so  guaranteed 
&om  time  to  time  do  not  exceed  th^  million 
six  hundred  thousand  pounds. 

3.  The  Treasury  shall  not  give  any  guarantee 
under  this  Act  unless  and  until  provision  ia  made 
by  an  Act  of  the  Parliament  of  Canada  or  other- 
wise to  the  satisfaction  of  the  Treasury — 

(1.)  For  raising  and  appropriating  the  said 
proposed  loan  of  eignt  nullion  pounds  : 

(2.)  For  chamng  the  consolidated  revenue 
fund  of  Canada  with  the  payment  of  the 
principal  and  interest  of  any  loan  gua- 
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ranteed  by  the  Treasury  under  this  Act 
immediately  after  the  charge  of  the  loan 
for  fortifications  created  by  the  said  Act  of 
the  Parliament  of  Canada  of  the  year  one 
thousand  eight  hundred  and  sixty-eight, 
chapter  forty-one : 
(3.)  For  pajnment  bv  the  Government  of  Canada* 
of  a  sinking  fund  at  the  rate  of  one  per 
cent,  per  annum  on  the  entire  amount  cf 
the  loan  guaranteed  by  the  Treasury  under 
this  Act,  and  for  charging  the  consolidated 
revenue  fund  of  Canada  with  the  payment 
of  such  sinking  fund  inmiediately  after 
the  principal  and  interest   of   the    last- 
mentioned  loan : 
(4.)  For   charginff    the    consolidated  revenue 
fund  of  Canada  with  any  sum  issued  out 
of  the  Consolidated  Fund  of  the  United 
Kingdom    under  this  Act   with  interest 
thereon  at  the  rate  of  five  per  cent,  per 
annum,  immediately  after  the  said  sinkmg 
fund: 
(5.)  For  the  due  payment  and  application  of 
the  money  raised  by  any  loan  g^uaranteed 
by  the  Treasury  under  this  Act  in  such 
manner  as  the  'iSreasury  from  time  to  time 
direct: 
(6.)  For  remitting  to  the  Treasury  the  annual 
sums  for  the  sinking  fund  by  equal  half- 
yearly  payments,  in  such  manner  as  they 
from   time   to  time    direct,  and  for  the 
investment  and  accumulation  thereof  under 
their   direction    in   the    names    of  four 
trustees  nominated  from  time  to  time,  two 
by  the  Treasury  and  two  by  the  Govern- 
ment of  Canada. 
The  Treasury  may  guarantee  the  loan  in  such 
portions  as  they  think  fit,  and  before  guaranteeing 
any  portion  of  the  loan  after  the  first,  shall  satisfy 
themselves  that  the  portion  of  the  loan  previously 
guaranteed  (or  an  equal  amount  of  any  other  loan 
of  the  Government  of  Canada),  together  with  an 
equal  amount  of  that  portion  of  the  said  loan  of 
eight  million  pounds  which  is  not  guaranteed  by 
the  Treasury,  has  been  or  is  in  the  course  of 
being  spent  for  the  purposes  mentioned  in  this 
Act. 

4.  The  said  sinking  fund  may  be  invested  only 
in  such  securities  as  the  Government  of  Canada 
and  the  Treasury  from  time  to  time  A^^ree  upon, 
and  shall  whether  invested  or  not  be  applied  from 


time  to  time,  under  the  direction  of  the  Treasury, 
in  discharging  the  principal  of  the  loan  gua- 
ranteed by  the  Treasury  under  this  Act,  and  the 
interest  arising  from  such  securities  (including 
the  interest  accruing  in  respect  of  any  part  of  any 
loan  discharged  by  means  of  the  sinking  fund), 
and  the  resulting  income  thereof  shall  be  mvested 
and  applied  as  part  of  such  sinking  fund. 

5.  Every  Act  passed  by  the  Parliament  of 
Canada  which  in  any  way  impairs  the  priority  of 
the  charge  upon  the  consolidated  revenue  fund 
of  Canada  created  by  that  Parliament  of  the  loan 
guaranteed  under  this  Act,  and  the  interest  and 
sinking  fund  thereof,  and  the  sums  paid  out  oi 
the  Consolidated  Fund  of  the  United  Kingdom 
and  the  interest  thereon,  shall,  so  far  only  as  it 
impairs  such  priori^,  be  void,  unless  such  Act 
has  been  reserved  for  the  signification  of  Her 
Migesty's  pleasure. 

6.  The  Treasury  are  hereby  authorised  to  cause 
to  be  issued  from  time  to  time,  out  of  the  growing 
produce  of  tiie  Consolidated  Fund  of  the  United 
Kingdom,  such  sums  of  money  as  may  at  any 
time  be  required  to  be  paid  to  fulfil  the  guaranty 
under  this  Act  in  respect  either  of  principal  or 
interest. 

7.  The  Treasury  may  from  time  to  tune  certify 
to  one  of  Her  Majesty^s  Principal  Secretaries  of 
State  the  amount  which  has  been  paid  out  of  tiie 
Consolidated  Fund  of  the  United  Kingdom  to 
fulfil  the  guarantee  under  this  Act,  and  the  date 
of  such  payment ;  such  certificate  shall  be  com- 
municated to  the  Governor  of  Canada,  and  shall 
be  conclusive  evidence  of  the  amount  having 
been  so  paid  and  of  the  time  when  the  same 
was  so  paid. 

8.  The  Treasury  shall  cause  to  be  prepared  and 
laid  before  both  Houses  of  Parliament  a  statement 
of  any  guarantee  given  under  this  Act,  and  an 
account  of  all  sums  issued  out  of  the  Consolidated 
Fund  of  the  United  Kingdom  for  the  purposes  of 
this  Act ;  within  one  month  after  the  same  are  so 
ffiven  or  issued,  if  Parliament  be  then  sitting,  or 
if  Parliament  be  not  sitting,  then  within  fourteen 
days  after  the  then  next  meeting  of  P&rliament 

9.  The  Canada  Defences  Loan  Act,  18/0,  is 
hereby  repealed. 
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ABSTRACT   OF  THB    ENACTMENTS. 

1.  Short  title. 

2.  Incorporation  of  Act, 

3.  Valuation  of  bridge  property. 

4.  Payment  of  purchase  money, 

6.  Application  of  balance  of  purchase  money. 
6.  Transfer  of  bridge  property. 


An  Act  to  afford  facilities  for  the  Trans- 
fer to  the  Grand  Juries  of  the  counties 
of  Cork  and  Waterford  of  the  Bridge 
across  the  River  Blackwater,  near  the 
town  of  Youghal ;  and  for  other  pur- 
poses relating  thereto. 

(21st  July  1873.) 

Whereas  by  an  Act  passed  in  the  session  of 
Parliament  held  in  the  nmth  year  of  the  reign  of 
King  Georffe  the  Fourth,  chapter  fifty-three, 
intituled  ^'An  Act  for  the  erection  of  a  bridge 
^  across  the  River  Blackwater  at  or  near  Foxhole 
"  and  the  town  of  Youghal,  in  the  county  of 
^  Cork,  to  the  opposite  side  in  the  county  of 
**  Watford,  ana  for  making  the  necessary 
"  approaches  thereto  "  (in  this  Act  referred  to  as 
"  TTie  Blackwater  Bridge  Act,  1828  "),  it  was 
enacted,  that  certain  persons  therein  named,  and 
^eir  successors  to  be  elected  in  manner  therein 
mentioned,  should  be,  and  they  were  thereby 
appointed  commissioners  for  the  execution  of  said 
Act  for  making,  constructing,  and  maintaining  a 
bridge  over  said  river,  at  or  near  the  place  afore- 
said, with  the  necessary  avenues,  approaches,  and 
other  works  thereby  authorised  to  be  executed, 
and  were  thereby  authorised  and  empowered  by 
themselves,  their  deputies,  agents,  officers,  work- 
men, and  servants,  to  make,  complete,  and  main- 
tain a  bridge  of  stone,  timber,  iron,  or  other  fit 
materials  across  the  River  Blackwater,  at  or  near 
a  place  called  Foxhole,  in  the  parish  of  Saint 
Mary's,  Youghal,  in  the  county  of  Cork,  to  the 
opposite  side  in  the  parish  of  Clashmore,  in  the 
county  of  Waterford,  with  a  drawbridge  for  the 
passage  of  shipping,  and  also  a  quay  or  quays, 
abutments,  ana  moorings,  for  the  convenience  and 
accommodation  of  vessels  passing  the  said  bridge ; 
also  to  make  and  maintain  one  road  of  approach 
from  the  mail  coach  road  in  Muckridge  townland 
to  the  said  bridge,  the  townland  of  Youghal,  Fox- 
hole, or  Muckridge,  in  the  parish  of  Saint  Mary's, 
Youghal,  in  the  county  of  Cork  aforesaid,  one 
road  from  the  said  bridge  adong  the  slob  or  land 
of  the  river  Blackwater,  to  the  quay  called  and 
Vol,  LL— Law  Joub.  Stat. 


known  by  the  name  of  Green's  Quay,  to  Catherine 
Street  in  the  parish  of  Saint  Mary's*  Youghal 
aforesaid,  and  one  road  from  the  eastern  end  of 
the  said  bridge  to  or  near  Pilltown  in  the  parish 
of  Kinsalebeg,  and  to  Summerhill  in  the  parish  of 
Grange  and  county  of  Waterford  aforesaid,  to 
communicate  with  the  Clashmire  and  the  new 
Dungarvon  roads;  and  it  was  thereby  further 
enacted  that  the  right  and  property  of  and  in  the 
said  bridge,  and  of  and  in  tne  toll-house,  gate, 
and  bars,  and  all  posts,  rails,  and  fences  to  be 
erected,  set  up,  and  provided  in,  upon,  or  near  the 
said  bridge  or  any  of  them,  and  of  the  materials 
for  the  same,  should  be  and  were  thereby  vested 
in  the  said  commissioners  and  tiieir  successors  ; 
and  it  was  thereby  further  enacted  that  the  ssdd 
commissioners  should,  as  soon  as  conveniently 
might  be  after  a  passage  should  be  made  over  the 
said  intended  bridge,  cause  to  be  erected  and  set 
up  a  turnpike  gate  or  gates,  or  toll  gate  or  gates, 
at  or  upon  the  said  bridge,  or  at  or  upon  some  or 
one  of  the  said  roads  or  avenues  leading  thereto^ 
belonging  to  the  said  commissioners,  or  any  part 
or  parts  thereof,  and  from  time  to  time  should  and 
might  remove  the  same  turnpike  or  toll-gate  or 
turnpikes  or  toll-gates,  and  erect  or  set  up 
another  turnpike  or  toll-gate,  or  other  turnpikes 
or  toll-gates,  in  lieu  thereof  upon  any  part  of  the 
said  bridge  or  roads,  and  erect  and  maintain  such 
toll-houses  and  other  conveniences  near  or  adjoin* 
ing  to  the- said  turnpike  or  toll-gate,  as  the  said 
commissioners  should  think  proper,  and  that  the 
respective  V  tolls  therein  specified  should  be 
demanded  and  taken  at  the  turnpike  or  toll-gate» 
turnpikes  or  toll-gates,  to  be  erected  as  aforesaid, 
in  the  name  of  or  as  a  pontage  toll  or  du^ ;  and 
that  it  should  be  lawful  to  and  for  the  said  com« 
missioners  to  reduce  or  lessen  any  of  the  tolls 
granted  and  made  pavable  by  ''The  Blackwater 
Bridge  Act,  1828,"  and  also  from  time  to  time  to 
advance  and  raise  such  tolls,  rates,  and  duties, 
provided  that  such  tolls  should  not  exceed  the 
tolls  thereby  authorised ;  and  said  Commissioners 
were  also,  by  **  The  Bhickwater  Bridge  Act,  182S," 
empowered  to  borrow  money  at  interest  upon  the 
credit  of  said  tolb,  or  to  borrow  money  on  deben* 
tures  of  one^  hundred  pounds  each,  repayable 
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with  interest  at  the  rate  of  ten  pounds  per  oentum 
per  annum: 

And  whereas  by  indenture  of  mortgage,  bearing 
date  the  twenty-eighth  day  of  July  one  thousand 
eight  hundred  and  thirty,  and  made  between 
James  Ellis  Green,  Samuel  Allen,  Bei\jamin 
Jackson,  and  Roger  Dartnell,  being  the  major  part 
of  the  commissioners  present  that  day,  who  were 
named  and  appointea  conmiissioners  in  and  by 
"  The  Blackwater  Bridge  Act,  1828,"  present  at . 
a  meeting  of  the  said  commissioners,  held  in  pur- 
suance of  the  said  Act  at  Youghal  on  the  said 
twenty-eighth  day  of  July  one  thousand  eight 
hundred  and  thirty,  of  the  one  part,  and  John 
Galloway,  secretary  to  the  commissioners  appointed 
under  and  Ijy  virtue  of  an  Act  passed  in  the 
session  of  Parliament  held  in  the  fifty-seventh 
year  of  the  reign  of  His  Majesty  King  George  the 
Third,  intituled  "  An  Act  to  authorise  the  issue  of 
"  Exchequer  Bills,  and  the  advance  of  money  out 
*'  of  the  Consolidated  Fund  to  a  limited  amount 
**  for  the  carrying  on  of  Public  Works  and 
*•  Fisheries  in  the  United  Kingdom,  and  Employ- 
*'  mcnt  of  the  Poor  in  Great  Britain,"  and  idso 
by  virtue  of  certain  other  Acts  therein  referred  to, 
it  was  witnessed  that  in  consideration  of  the 
proposals  and  agreements  therein-before  men- 
tioned, and  also  in  consideration  of  the  covenants 
and  agreements  therein-after  contained,  and  of 
the  sum  of  ten  thousand  pounds  sterhng,  agreed 
to  be  advanced  to  the  said  bridge  commissioners 
by  the  said  loan  commissioners,  and  in  further 
consideration  of  the  sum  of  ten  shillings,  thev 
^e  said  bridge  commissioners  granted,  bargaine<f, 
sold,  assigned,  transferred,  and  made  over  unto 
the  said  John  Galloway,  secretary,  in  trust  for  the 
said  loan  commissioners,  all  that  and  those  the 
said  bridge,  and  all  and  singular  the  rates,  rents, 
tolls,  duties,  and  profits  so  authorised  to  be  raised, 
levied,  collected,  and  paid  by  virtue  of  "The 
Blackwater  Bridge  Act,  1828,"  and  all  the  right, 
title,  and  interest  of  them,  said  bridge  commis- 
sioners, to  the  same ;  to  hold  the  said  bridge,  and 
the  rates,  rents,  tolls,  duties,  and  profits,  and  all 
the  sums  of  money  payable  pursuant  to  "The 
Blackwater  Bridge  Act,  1828,"  therein  recited, 
imto  the  said  John  Galloway,  secretary  as  afore- 
said, his  executors,  administrators,  and  assigns, 
for  the  term  of  nine  hundred  and  ninety-nine 
years,  upon  trust  for  the  said  loan  commissioners 
and  their  successors,  subject  to  the  covenant  or 
condition  of  redemption  upon  pajrment  of  the 
said  sum  of  ten  thousand  pounds  and  interest  as 
therein  mentioned : 

And  whereas  the  said  sura  of  ten  thousand 
pounds  was  advanced  and  paid  to  the  said  bridge 
commissioners  and  applied  in  the  erection  of  the 
said  bridge  and  approaches  authorised  by  "  The 
Blackwater  Bridge  Act,  1828 :" 

And  whereas  the  said  recited  mortgage  and  all 
moneys  secured  thereby  were  afterwards  trans- 


ferred to  and  became  legally  vested  in  the  Com- 
missioners of  Public  Works  in  Ireland : 

And  whereas  there  is  now  due  and  owijog  on 
foot  of  the  said  recited  mortgage  the  principal 
sum  of  ten  thousand  pounds,  together  with 
interest  thereon,  which  is  the  first  charge  on  the 
said  bridge  and  the  tolls  thereof: 

And  whereas  the  said  Commissioners,  in  pur- 
suance of  the  powers  given  by  "  The  Blackwater 
Bridge  Act,  1828,"  also  raised  a  further  sum  of 
eight  thousand  three  hundred  pounds  by  deben- 
tweta,  which  said  last-mentioned  sum  together 
with  an  arrear  of  interest  is  still  due  and  owing 
on  the  security  of  the  tolls  of  the  said  bridge  : 

And  whereas  an  Act  was  passed  in  the  session 
of  Parliament  held  in  the  fourth  and  fifth  years 
of  the  reign  of  His  late  Majesty  King  WUliam 
the  Fourth,  intituled  "An  Act  for  the  more 
"  efPecJually  providing  for  the  erection  of  certain 
"  bridges  in  Ireland,^'  which  Act  was  amended 
by  another  Act  passed  in  the  session  of  Ptoliament 
held  in  the  second  and  third  vears  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  Act  to  extend 
"  and  amend  the  provisions  of  the  Acts  for  the 
"  extension  and  promotion  of  public  works  in 
"  Ireland ;  and  for  the  recovery  of  public  moneys 
"  advanced  for  the  use  of  counties,  parishes,  and 
"  other  districts  in  Ireland,  on  the  faith  of  grand 
"  jury  presentments  and  parochial  assessments  :" 

And  whereas  the  said  Acts  were  further  amended 
by  an  Act  passed  in  the  session  of  Psrliament 
held  in  the  thirtieth  and  thirtjr-first  years  of  the 
reign  of  Her  present  Majesty,  intituled  "  An  Act 
"  to  afford  further  facilities  for  the  erection  of 
"  certain  bridges  in  Ireland"  (which  last-men- 
"  tioned  Act  is  in  this  Act  referred  to  as  the 
"  Bridges  Acts  "),  provision  was  made  enabling 
Grand  Juries  to  purchase  or  take  anv  property  in 
any  bridge  or  ferry,  or  in  the  tolls  tnereor,  which 
might  be  necessaiy  for  the  purposes  of  the  said 
Acts,  and  for  making  presentment  for  the  moneys 
requisite  therefor : 

And  whereas  by  an  Act  passed  in  the  session  of 
Parliament  held  in  the  thirtieth  and  thirty-first 
years  of  the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  to  authorise  the  Commissioners  of  Her 
"  Majesty's  Treasury  to  compound  the  public 
"  debt  due  by  the  commissioners  of  the  bridge 
"  across  the  Kiver  Blackwater,  near  the  town  of 
"  Youghal,  in  the  county  of  Cork,  and  for  the 
"  transfer  of  the  said  bridge  to  the  Grand  Juries 
'*  of  the  counties  of  Cork  and  Waterford ;  and 
**  for  other  purposes  relating  thereto,"  (in  this 
Act  referred  to  as  "The  Blackwater  Bridge  Act, 
1867,")  it  was  enacted  that  whenever  for  the 
purpose  of  repairing  the  said  bridge,  and  opening 
the  same  fr€«  from  toll,  the  Grand  Juries  of  the 
said  coimties  of  Cork  and  Waterford  should, 
under  the  provisions  of  any  Act  or  Acts  them  in 
that  behalf  enabling,  proceed  to  purchase  or  take 
the  property  of  the  commissioners  under  the  said 
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Blackwater  Bridge  Act^  1828,  or  of  any  other 
person  in  the  said  bridge,  and  the  tolls  thereof, 
and  such  property  should  have  been  purchased  or 
taken  subject  to  the  rights  of  the  said  Conunis- 
sioners  of  Public  Works  in  respect  of  the  said 
mortgage  debt  and  the  interest  due  on  foot  thereof 
secured  by  the  said  indenture  of  the  twenty- 
eighth  day  of  July  one  thousand  eight  hundred 
and  thirty,  it  should  be  lawful  for  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  compound 
the  said  mortgage  debt  and  the  mterest  due  on 
foot  thereof  at  and  for  the  sum  of  two  thousand 
five  hundred  pounds^  and  upon  payment  of  the 
said  sum  of  two  thousand  five  hundred  pounds  to 
the  said  Conmiissioners  of  Public  Works  the 
reAdue  of  the  term  of  nine  hundred  and  ninety- 
nine  years  created  by  the  said  indenture  should 
be  vested  in  the  said  Commissioners  of  Public 
Works,  upon  trust  to  transfer  the  said  bridge  to 
the  said  Urand  Juries  of  the  counties  of  Cork  and 
Watcrford  for  the  purposes  aforesaid,  and  the 
passage  of  the  said  bridge  should  be  open  and 
nee  to  all  persons,  carriages,  cattle,  and  anipoals 
whatsoever : 

And  whereas,  notwithstanding  the  provisions 
of  "The  Blackwater  Bridge  Act,  1867,"  the  said 
Grand  Juries  have  not  acted  in  the  execution  of 
the  Bridges  Act,  and  have  not  proceeded  to  repair 
and  open  the  same  toll-free  : 

Ana  whereas  by  reason  of  the  insufficiency  of 
the  tolls  of  the  said  bridge,  not  only  for  payment 
of  the  interest  of  the  said  debts,  but  also  to 
I^eserve  the  said  bridge  and  its  approaches  in 
proper  repair,  the  said  bridge  is  m  a  ruinous 
ftnd  dangerous  condition,  and  consequently  the 
security  for  the  said  debts  and  interest  will  be 
wholly  lost : 

And  whereas  it  would  be  a  great  advantage  to 
the  public  if  the  said  bridge  and  the  approaches 
thereto  were  rebuilt  or  repaH*ed,  and  the  said 
bridge  were  opened  free  from  toll,  at  the  joint 
expense  of  the  said  counties  of  Cork  and  Water- 
ford,  between  which  the  same  is  situate  : 

And  whereas  to  facilitate  the  transfer  of  the 
property  of  the  commissioners,  under  "The 
Blackwater  Bridge  Act,  1828,'*  or  of  any  other 
person  in  the  said  bridge,  and  the  tolls  thereof, 
to  ^e  Grand  Juries  of  the  said  Counties  of  Cork 
and  Waterford,  or  to  some  person  on  their  behalf, 
for  the  purposes  aforesaid,  it  is  expedient  to 
■  enable  the  Commisslbners  of  Her  Mijesty's 
Treasuiy  to  compound  or  otherwise  deal  with 
the  said  qiortgage  debt,  and  the  interest  due  on 
foot  thereof,  and  also  to  make  such  provisions  in 
respect  of  ail  other  debts  due  by  the  said  Com- 
missioners, under  the  authority  of  "  The  Bkck- 
water  Bridge  Act,  1828,"  as  are  in  this  Act 
contained : 

And  whereas  a  Bill  is  now  pending  in  Parlia- 
ment, intituled  **  A  Bill  to  amend  an  Act  passed 
"  in    the    session  of  Parliament   held    in    the 


■*'  thirtieth  and  thirty-first  years  of  the  reign  of 
"  Her  present  Majesty,  intituled  '  An  Act  to 
"  *  authorise  the  Commissioners  of  Her  Majesty'^ 
"  *  Treasuiy  to  compound  the  public  debt  due  by 
"  *  the  commissioners  of  the  bridge  across  the 
"  *  River  Blackwater,  near  the  town4)f  Youghal, 
**  *  in  the  county  of  Cork,  and  for  the  transfer  of 
"  *  the  said  bridge  to  the  Grand  Juries  of  the 
*'  *  counties  of  Cork  and  Waterford ;  and  for 
"  *  other  purposes  relating  thereto,' "  the  short 
title  of  which  will  be  and  is  herein-after  referred 
to  as  "  The  Blackwater  Bridge  (Composition  of 
Debt)  Act,  1873  :" 

And  whereas  the  objects  aforesaid  cannot  be 
effected  without  the  authority  of  Parliament : 

May  it  therefore  please  Your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows  : 

1.  This  Act  maybe  cited  for  all  purposes  as 
"  The  Blackwater  Bridge  Act,  1873." 

2.  The  Blackwater  Bridge  (Composition  of 
Debt)  Act,  1873,  shall  be  incorporated  with  and 
form  part  of  this  Act. 

3.  Whenever  for  the  purpose  of  repairing  or 
rebuilding  the  said  bridge  across  the  River 
Blackwater  at  or  near  Foxhole  and  the  town  of 
Youghal,  and  opening  the  same  free  from  toll, 
the  Grand  Juries  of  the  said  counties  of  Cork 
and  Waterford  shall,  under  the  provisions  of  any 
Act  or  Acts  them  in  that  behalf  enabling,  proceed 
to  purchase  or  take  the  property  of  the  Commis- 
sioners under  "  The  Blackwater  Bridge  Act, 
1828,"  or  of  any  other  person  in  the  said  bridge, 
and  the  tolls  thereof,  the  valuator  appointed 
under  the  provisions  of  the  Bridges  Act,  in 
estimating  and  awarding  the  value  of  such 
property  and  the  purchase  money  and  compensa- 
tion to  be  paid  for  the  same,  shall  proceed  as 
follows :  he  shall  estimate  the  value  of  the 
materials  of  which  the  said  bridge,  and  the  toll- 
house, ffate,  bars,  and  all  posts,  rails,  and  fences 
appertaining  to  the  same,  are  composed,  and  he 
shall  set  forth  in  his  award  the  price  to  be  paid 
for  the  said  materials,  and  such  price  as  stated 
in  such  award,  or  if  such  award  is  appealed 
against  under  the  provisions  of  the  Bridges  Act 
such  price  as  is  awarded  on  such  appeal  shall, 
for  the  purposes  of  the  Bridges  Act  and  of  this 
Act,  be  aeemed  to  be  and  shall  be  the  amount 
to  be  paid  as  the  price  and  compensation  for 
the  purchase  and  taking  of  such  property  as 
aforesaid. 

4.  The  amount  so  ascertained  and  awarded 
shall  be  paid  in  the  manner  pro\4ded  by  the 
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Bridges  Act  with  respect  to  the  purchase  money 
or  compensation  coming  to  parties  having  limited 
interests,  or  prev^itea  ^m  treating  or  not 
making  title,  and  in  payment  of  such  money 
regard  shall  be  had  to  the  priority  of  the  said 
mortgagees. 

5.  When  the  amount  payable  under  thb  Act 
to  the  Commissioners  of  Her  Majesty's  Treasury 
has  been  paid,  the  balance  (if  any)  remaining 
affcer  such  payment  shall  be  div-ided  rateably 
amongst  the  several  persons  to  whom  any  mort- 
gages, debentures,  or  debts  are  due  by  the  said 
commissioners  under  the  authority  of  "The 
Blackwater  Bridge  Act,  1328." 

6.  Whep  the  amount  so  ascertained  and 
awarded  has  been  paid,  as  by  this  Act  directed. 


all  mortgages,  debentures,  and  debts  then  dae 
by  the  commissioners  under  the  authority  of 
"Tlie  Blackwat^  Bridge  Act,  1828,"  shaU  be 
extinguished  and  the  residue  of  the  term  of  nine 
hundired  and  ninety-nine  years  created  by  the 
said  indenture  of  the  twen^-eighth  day  of  July 
one  thousand  dght  hundred  and  twenty*eigbt 
shall  be  vested  in  the  said  Commissioners  of 
Public  Works  upon  trust  to  transfer  the  said 
bridge  and  all  works  appurtenant  thereto,  and  all 
property  vested  in  the  commissioners  under  the 
Bridge  Act,  1828,  to  the  said  Grand  Juries  of 
the  said  counties  of  Cork  and  Waterf(»d  for  the 
purposes  aforesaid ;  and  the  passage  of  the  saki 
bridge  when  Constructed  and  completed  shall  be 
open  and  free  to  all  persons,  carriages,  cattle,  and 
animals  whatsoever. 


Chap.  47. 
Blackwater  Bridge  {Composition  (f  Debt), 


ABSTRACT  OP  THB  BNACTMKXT. 

1 .  Power  to  the  Treasury  to  compound  mortgage  debt. 


An  Act  to  amend  an  Act  passed  in  the 
session  of  Parliament  held  in  the 
thirtieth  and  thirty-first  years  of 
the  reign  of  Her  present  Majesty, 
intituled  ^'An  Act  to  authorise  the 
*'  Commissioners  of  Her  Majesty's 
"  Treasury  to  compound  the  public 
**  debt  due  by  the  Commissioners  of 
*'  the  bridge  across  the  River  Black- 
"  water,  near  the  town  of  Youghal, 
*•  in  the  county  of  Cork,  and  for  the 
**  transfer  of  the  said  bridge  to  the 
"  Grand  Juries  of  the  counties  of 
**  Cork  and  Waterford  ;  and  for  other 
"  purposes  relating  thereto." 

(21st  July  1873.) 

Whereas  by  an  Act  passed  in  the  session  of 
Parliament  held  in  the  thirtieth  and  thirty-first 
years  of  the  reign  of  Her  present  Majesty, 
intituled  "  An  Act  to  authorise  the  Commis- 
"  sioners  of  Her  Mnesty's  Treasury  to  compound 
**  the  public  debt  due  by  the  Commissioners  of 
"  the  bridge  across  the  River  Blackwater,  near 
"  the  town  of  Youghal,  in  the  county  of  Cork, 
"  and  for  the  transfer  of  the  said  bndge  to  the 


"  Grand  Juries  of  the  counties  of  Cork  and 
**  Waterford,  and  for  other  purposes  relating 
'*  thereto,"  it  was  enacted  (amongst  other 
things),  that  whenever  for  the  purpose  of  repair- 
ing the  said  bridge  and  opening  the  same  free 
from  toll  the  Grand  Juries  of  the  said  counties 
of  Cork  and  Waterford  should,  under  the  pro- 
visions of  any  Act  or  Acts  then  in  that  benalf 
enabling,  proceed  to  purchase  or  take  the  jwo- 
perty  of  the  Commissioners  under  the  said  Black- 
water  Bridge  Act,  1828,  or  of  any  other  person 
in  the  said  bridge,  and  the  tolls  thereof,  and  sudi 
property  should  have  been  purchased  or  taken, 
subject  to  the  ri^^hts  of  the  said  Commissioneis 
of  Public  Works  m  respect  of  the  said  mortgage 
debt  and  the  interest  due  on  foot  thereof,  secured 
by  the  said  indenture  of  the  twen^-eighth  day  of 
July  one  thousand  eight  hundred  and  thirty,  it 
should  be  lawful  for  the  Commissioners  of  Her 
Majes^'s  Treasury  to  compound  the  said  mort- 
gage debt  and  the  interest  due  on  foot  thereof, 
at  and  for  the  sum  of  two  thousand  five  hundred 
pounds ;  and  upon  payment  of  the  said  sum  of 
two  thousand  five  hundred  pounds  to  the  said 
Commissioners  of  Public  Works  the  residue  of 
the  term  of  nine  hundred  and  ninety-nine  years 
created  by  the  said  indenture  should  be  vested 
in  the  said  Commissioners  of  Public  Works  upon 
trust  to  transfer  the  said  bridge  to  the  said  Grand 
Juries  of  the  coimties  of  Cork  and  Waterford  for 
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the  purposes  aforesaid,  and  the  passage  of  the 
said  bridge  should  be  open  and  free  to  all  per- 
sons, carnages,  cattle,  ana  animals  whatsoever : 

And  whereas  notwithstanding  the  provisions 
of  "The  Bhickwater  Bridge  Act,  186?,'^  the  said 
Grand  Juries  have  not  acted  in  the  execution  of 
the  Bridges  Act,  and  have  not  proceeded  to 
repair  and  open  the  same  toU-ft^ : 

And  whereas  by  reason  of  the  insufficiency  of 
the  tolls  of  the  said  bridge,  not  only  for  payment 
of  the  interest  of  the  said  debts  but  also  to 
preserve  the  said  bridge  and  its  approaches  in 
proper  repair,  the  said  bridge  is  in  a  ruinous 
and  danfferous  condition,  and  consequently  the 
security  for  the  said  debts  and  interest  wul  be 
wholly  lost : 

And  whoreas  it  would  be  a  great  advantage  to 
the  public  if  the  said  bridge  and  the  approaches 
thereto  were  rebuilt  or  repaired,  and  the  said 
bridge  were  opened  free  from  toll  at  the  joint 
expense  of  the  said  counties  of  Cork  and  Water- 
ford  between  which  the  same  is  situate : 

And  whereas  a  Bill  is  now  pending  in  Parlia- 
ment, intituled  "  A  Bill  to  afford  facilities  for  the 
"  transfer  to  the  Grand  Juries  of  the  counties  of 
"  Cork  and  Waterford  of  the  bridge  across  the 
"  River  Blackwater,  near  the  town  of  Youghal, 


*'  and  for  other  purposes  relating  thereto,"  by 
which  Bill  it  is  intended  to  amend  the  Bridges 
Act,  and  to  facilitate  the  transfer  of  the  said 
property  to  the  said  Grand  Jiu*ies,  or  to  some 
person  on  their  behalf,  for  the  purposes  afore- 
said : 

And  whereas,  in  case  the  said  Bill  shall  pass 
into  a  law,  it  is  expedient  to  enable  the  Uom- 
missioners  of  Her  Miyesty's  Treasury  to  com- 
pound the  said  mortgage  debt,  and  the  interest 
due  on  foot  thereof,  in  the  manner  by  this  Act 
provided  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same  : 

1.  That  in  case  the  siud  Bill  shall  pass  into  a 
law,  it  shall  be  lawful  for  the  Commissioners  of 
Her  Mi^esty's  Tr^isury,  after  due  inquiry,  to 
compound  the  said  mortgage  debt,  and  the 
interest  due  thereon,  for  such  sum,  and  upon 
such  terms  and  conditions  as  to  them  shall  seem 
fit,  and  the  said  Commissioners  of  Her  Migesty's 
Treasury  may  discharge  the  said  mortgage  debt 
and  all  mterest  due  on  foot  thereof. 


Chap.  48. 
Regulation  of  Railways  Act,  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

Preliminary, 

1.  Short  title. 

2.  Commencement  of  Act, 

3.  Definitions. 

Appointment  and  Duties  of  Railway  Commissioners. 

4.  Appointment  of  Railway  Commissioners. 

6.  Commissioners  not  to  be  interested  in  railway  or  canal  stock. 

6.  Transfer  to  Commissioners  of  jurisdiction  under  17  <V  18  Vict.  c.  31.  s.  3. 

7.  Power  for  Commissioners  to  enable  companies  to  explain  alleged  violation  of  late. 

8.  Differences  between  railway  and  canal  companies  to  be  referred  to  Commissioners. 

9.  Power  to  refer  differences  to  Commissioners. 

10.  Transfer  to  Commissioners  of  certain  powers  and  duties  of  the  Board  of  Trads. 

Explanation  and  Amendment  of  Law, 

11.  Explanation  of  17  4*  18  Vict.  c.  31.  s.  2.  as  to  through  trrffic. 

12.  Powers  of  Commissioners  as  to  through  rates. 

13.  Provision  for  complaints  by  public  authority  in  certain  cases. 

14.  Publication  of  rates. 

16.  Power  to  Commissioners  to  fix  terminal  charges. 

16.  Arrangements  between  railway  companies  and  canal  compinies. 

17.  Maintenance  of  canals  by  railway  companies. 
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23 
24. 
25. 
26. 


Conveyance  of  Mails, 

18.   Conveyance  of  mails. 

\9.  Remuneration  for  conveyance  of  mails* 

20.  Conveyance  of  mails  on  steam  vessels. 

Regulations  as  to  Commissioners, 

21.  Assistant  Commissioners. 

22.  Salary  of  Coinmissioners, 
Assessors. 

Appointment  of  officers. 
Powers  of  Commissioners, 
Orders  of  Commissioners. 

27.  Sittings  of  Commissioners, 

28.  Costs. 

29.  Power  of  Commissioners  to  make  general  orders, 

30.  Evidence  of  documents. 

31.  Commissioners  to  make  annual  reports. 

Miscellaneous. 

32.  Determination  of  fees. 

33.  Collection  of  fees. 

34.  Taxation  of  costs. 

35.  Notices  how  to  be  given, 

36.  Application  of  Act  to  Scotland. 

Temporary  Provisions. 

37.  Duration  of  office  and  powers  of  Commissioners, 


An  Act  to  make  better  provision  for 
carrying  into  effect  the  Railway  and 
Canal  TraflSc  Act,  1854,  and  for  other 
purposes  connected  therewith. 

(21st  July  1873.) 

Be  it  enacted  bjr  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  maj  be  cited  as  the  Regulation  of 
Railways  Act,  18/3. 

2.  This  Act  shall,  except  as  herein  is  otherwise 
expressly  provided,  come  into  operation  on  the 
first  day  of  September  one  thousand  eight  hun- 
dred and  seventy-three,  which  date  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

3.  In  this  Act — 

The  term  "railway  company"  includes  any 
person  bein^  the  owner  or  lessee  of  or  work- 
mg  any  railway  in  the  United  Kingdom 
constructed  or  carried  on  under  the  powers 
of  any  Act  of  Parliament : 

The  term  "  canal  company  **  includes  any  per- 
son being  the  owner  or  lessee  of,  or  working. 


or  entitled  to  charge  tolls  for  the  use  of  any 
canal  in  the  United  Kingdom  constructed  or 
carried  on  under  the  powers  of  any  Act  of 
Parliament : 

The  term  "  person  "  includes  a  body  of  persons 
corporate  or  unincorporate : 

The  term  ** railway"  includes  every  station, 
siding,  wharf,  or  dock  of  or  belonging  to 
such  railway  and  used  for  the  purposes  of 
pubUc  traffic : 

The  term  "canal"  includes  any  navigation 

.  which  has  been  made  under  or  upon  which 
tolls  may  be  levied  by  authority  of  Purliip 
ment,  and  also  the  wharves  and  landing- 
places  of  and  belonging  to  such  canal  or 
navi^tion,  and  used  for  the  puipoees  of 
pubhc  traffic: 

The  term  '*  traffic  "  includes  not  only  passen- 
gers and  their  luggage,  goods,  animals,  and 
other  things  conveyed  by  any  railway  com- 
pany or  cfmal  company,  but  also  carriages, 
waggons,  trucks,  boats,  and  vehicles  of  every 
description  adapted  for  running  or  passing 
on  the  railway  or  canal  of  any  such  com- 
pany: 

The  term  *'  mails  "  includes  mail  bags  and  post- 
letter  bags : 

The  term  "  special  Act "  means  a  local  or  local 
and  personal  Act,  or  an  Act  of  a  local  and 

Ssrsonal  nature,  and  includes  a  Provisional 
rder  of  the  Board  of  Trade  confirmed  by 
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Act  of  Parliament,  and  a  certificate  granted 
by  the  Board  of  Trade  under  the  Railways 
donstruction  Facilities  Act,  1864  : 

The  term  "  the  Treasury  "  means  the  Commis- 
sioners of  Her  Majesty's  Treasury  for  the 
time  being : 

The  term  "  superior  court "  means  in  England 
any  of  Her  Majesty^s  Superior  Courts  at 
"Westminster,  in  Ireland  any  of  Her  Ma- 
jesty's Superior  Courts  at  Dublin,  and  in 
Scotland  the  Court  of  Session. 

Appointment  and  Ditties  of  Railway 
Commissioners, 

4.  For  the  purpose  of  carrying  into  effect  'the 

f  provisions  of  the  Railway  and  Canal  Traffic  Act, 
854,  and  of  this  Act,  it  shall  be  lawful  for  Her 
Majesty,  at  any  time  after  the  passing  of  this 
Act,  by  warrant  under  the  Royal  Sign  Manual,  to 
appoint  not  more  than  three  Conunissioners,  of 
whom  one  shall  be  of  experience  in  the  law  and 
one  of  experience  in  railway  business,  and  not 
more  than  two  Assistant  Conmiissioners,  and 
upon  the  occurrence  of  any  vacancy  in  the  office 
of  any  such  Conunissioner  or  Assistant  Commis- 
sioner from  time  to  time  in  likelhanner  to  appoint 
some  fit  person  to  fill  jthe  vacancy.  It  shall  be 
hwM  for  the  Lord  Chancellor,  if  he  think  fit, 
to  remove  for  inability  or  misbehaviour  any  Com- 
missioner appointed  in  pursuance  of  this  Act. 

The  three  Conunissioners  appointed  under 
this  Act  (and  in  this  Act  referred  to  as  the 
Conmiissioners)  shall  be  styled  the  Railway 
Commissioners,  and  shall  have  an  official  seal 
which  shall  be  judicially  noticed.  They  may 
act  notwithstanding  any  vacancy  in  their  num- 
ber. The  said  Assistant  Commissioners  shall 
hold  office  during  the  pleasure  of  Her  Majesty. 

5.  Any  person  appointed  a  Commissioner 
under  this  Act  shall  within  three  (^endar 
months  after  his  appointment  absolutely  sell 
and  dispose  of  any  stock,  share,  debenture  stock, 
debenture  b»nd,  or  other  security  of  any  railwav 
or  canal  company  in  the  United  Kingdom  which 
he  shall  at  the  time  of  his  appointment  own  or 
be  interested  in  for  his  own  benefit ;  and  it  shall 
not  be  lawful  for  any  person  appointed  a  Com- 
missioner under  this  Act,  so  long  as  he  shall  hold 
office  as  such  Commissioner,  to  purchase,  take, 
or  become  interested  in  for  his  own  benefit  any 
such  stock,  share,  debenture  stock,  debenture 
bond,  or  other  security ;  and  if  any  such  stock, 
share,  debenture  stock,  debenture  bond,  or  other 
security,  or  any  interest  therein,  shall  come  to  or 
vest  in  such  Commissioner  by  will  or  succession, 
for  his  own  benefit,  he  shaU  within  three  calendar 
months  after  the  same  shall  so  come  to  or  vest  in 
him  absolutely  sell  and  dispose  of  the  same  or 
his  interest  therein. 


It  shall  not  be  lawful  for  the  Commissioners, 
except  by  consent  of  the  parties  to  the  proceed- 
ings, to  exercise  any  jurisdiction  by  this  Act  con- 
ferred upon  them  in  any  case  in  which  they  shall 
be,  directly  or  indirectly,  interested  in  the  matter 
in  question. 

The  Commissioners  shall  devote  the  whole  of 
their  time  to  the  performance  of  their  duties 
under  this  Act,  and  shall  not  accept  or  hold  any 
office  or  employment  inconsistent  with  this  pro- 
vision. 

6.  Any  person  complaining  of  anything  done 
or  of  any  omission  made  in  violation  or  contra-, 
vention  of  section  two  of  the  Railway  and  Canal 
Traffic  Act,  1854,  or  of  section  sixteen  of  the 
Reguktion  of  Railways  Act,  1868,  or  of  this  Act, 
or  of  any  enactment  amending  or  applying  the 
said  enactments  respectively,  may  apply  to  the 
Commissioners,  and  upon  the  certificate  of  the 
Board  of  Trade  alleging  any  such  violation  or 
contravention  any  person  appointed  by  the  Board 
of  Trade  in  that  behalf  may  in  hke  manner  apply 
to  the  Commissioners ;  and  for  the  purpose  of 
enabling  the  Commissioners  to  hear  and  deter- 
mine the  matter  of  any  such  complaint,  they  shall 
have  and  may  exercise  all  the  jurisdiction  con- 
ferred by  section  three  of  the  Railway  and  Canal 
Traffic  Act,  1854,  on  the  several  courts  and  judges 
empowered  to  hear  and  determine  complaints 
under  that  Act;  and  may  make  orders  of  like, 
nature  with  the  writs  and  orders  authorised  to  be 
issued  and  made  by  the  said  courts  and  judges';, 
and  the  said  courts  and  judges  shall,  except  for 
the  purpose  of  enforcing  any  d\ecision  or  order  of 
the  Commissioners,  cease  to  exercise  the  jurisdic- 
tion conferred  on  them  by  that  section. 

7.  Where  the  Commissioners  have  received 
any  complaint  alleging  the  infringement  by  a 
railway  company  or  canal  company  of  the  pro- 
visions of  any  enactment  in  respect  of  which  the 
Commissioners  have  jurisdiction,  they  may,  if 
they  think  fit,  before  requiring  or  permitting  any 
formal  proceedings  to  be  taken  on  such  complaint, 
communicate  the  same  to  the  company  against 
whom  it  is  made,  so  as  to  afford  them  an  oppor- 
tunity of  making  such  observations  thereon  as 
they  may  think  fit. 

8.  "Where  any  difference  between  railway  com- 
panies or  between  canal  companies,  or  between  a 
railway  company  and  a  canal  company,  is,  under 
the  provisions  of  any  general  or  special  Act, 
pass^  either  before  or  a&r  the  passing  of  this 
Act,  required  or  authorised  to  be  referred  to  ar- 
bitration, such  difference  shall  at  the  instance  of 
any  company  party  to  the  difference  and  with  the 
consent  of  the  Commissioners  be  referred  to  the 
Commissioners  for  their  decision  in  lieu  of  being 
referred  to  arbitration :  Provided,  that  the  power 
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of  coropeUing  a  reference  to  the  Commissioners 
in  this  section  contained  shall  not  apply  to  any 
case  in  which  any  arbitrator  has  in  any  general 
or  special  Act  been  designated  b^  his  name  or 
by  the  name  of  his  office,  or  in  which,  a  standing 
arbitrator  haying  been  appointed  under  any  gene- 
ral or  special  Act,  the  Ck>mmis8ioners  are  of 
opinion  that  the  difference  in  question  may  more 
conveniently  be  referred  to  him. 

9.  Any  difference  to  which  a  railway  company 
or  canal  company  is  a  party,  may,  on  the  apph- 
cation  of  the  parties  to  the  diffi^nce,  and  with 
the  assent  of  the  Commissioners,  be  referred  to 
them  for  their  decision, 

10.  The  following  powers  and  duties  of  the 
Board  of  Trade  shafl  be  transferred  to  the  Com- 
missioners; namely, 

(1.)  The  powers  of  the  Board  of  Trade  under 
Part  III.  of  the  Railway  Clauses   Act, 
1863,  or  under  any  special  Act,  with  re- 
spect to  the  approval  of  working  agreements 
between  railway  companies;  and, 
(2.)  The  powers  and  duties  of  the  Board  of 
Trade  under  section  thirty-five  of  the  Rail- 
way Clauses  Act,  1863,  with  respect  to  the 
exercise    by  railway  companies  of   their 
powers  in  relation  to  steam  vessels  : 
And  the  provisions  of  the  said  Acts  conferring 
such  powers  or  imposing  such  duties,  or  otherwise 
refemng  to  such  powers  or  duties,  shidl,  so  for  as 
is  consistent  with  the  tenor  thereof,  be  r^  as  if 
the  Conunissioners  were  therein  named  instead  of 
the  Board  of  Trade* 

Explanation  and  Amendment  of  Law, 

11.  Whereas  by  section  two  of  the  Railway  and 
Canal  Traffic  Act,  1854,  it  is  enacted  that  every 
railway  company  and  canal  company  and  railway 
and  canal  company  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable  focilities  for 
tne  receiving  and  fcuTrarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and 
canals  belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles;  and  that  no 
such  company  shall  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in 
favour  of  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  in  any  respect 
whatsoever,  or  shall  subject  any  particular  person 
or  company,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever ;  and 
that  every  railway  company  and  canal  company 
and  railway  and  canal  company  having  or  working 
railways  or  canals  which  form  part  of  a  continuous 
line  of  railway,  or  canal  or  railwav  and  canal 
communication,  or    which  have    the    terminus 


station  or  wharf  of  the  one  near  the  terminus 
station  or  wharf  of  the  other,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  for- 
n'arding  by  one  of  such  railways  or  ctuials  all  tiie 
traffic  arriving  by  the  other,  without  any  unreason- 
able delay,  and  without  any  such  preference  or 
advantage  or  prejudice  or  disadvantage  as  afore- 
said, and  so  that  no  obstruction  may  he  offered  to 
the  public  desirous  of  using  such  railways  or 
canals  or  railways  and  canals  as  a  continuous  line 
of  communication,  and  so  that  all  reasonable  ac- 
commodation may  by  means  of  the  railways  and 
canals  of  the  several  companies  be  at  all  times 
afforded  to  the  public  in  that  behalf : 

And  whereas  it  is  expedient  to  explain  and 
amend  the  said  enactment :  Be  it  therefore 
enacted,  that — 

Subject  as  herein-after  mentioned,  the  saiil 
facilities  to  be  so  afforded  are  hereby  declared  to 
and  shall  include  the  due  and  reasonal)le  re- 
ceiving, forwarding,  and  delivering  by  every 
railway  company  and  canal  company,  and  railway 
and  canal  company,  at  the  request  of  any  other 
such  company,  of  through  traffic  to  and  from  the 
railway  or  canial  of  any  other  such  company  at 
through  rates,  tolls,  or  fares  (in  this  Act  r^erred 
to  as  through  ratei^. 
Provided  as  follows : 

(1.)  The  company  re<)ttiring  the  traffic  to  be 
forwarded  shall  give  written  notice  of  the 
proposed  through  rate  to  each  forwarding 
company,  stating  both  its  amount  and  its 
api^ortionment,  and  the  route  by  which 
the  traffic  is  proposed  to  be  forwarded : 
(2.)  Each  forwarding  company  shall,  within 
the  prescribed  period  after  the  receipt  of 
such  notice,  hj  written  notice  inform  the 
company  reouiring  the  traffic  to  be  for- 
K'arded  whetner  they  agree  to  the  rate  and 
route;  and,  if  they  object  to  either,  the 
grounds  of  the  objection  : 
'  (3.)  If  at  the  expiration  of  the  prescribed  period 
no  such  objection  has  been  sent  by  any 
forwarding  company,  the  rate  shall  come 
into  operation  at  such  expiration  : 
(4.)  If  an  objection  to  the  rate  or  route  has 
been  sent  within  the  prescribed  period,  the 
matter  shall  be  referred  to  the  Commis- 
sioners for  their  decision : 
(5.)  If  an  objection  be  made  to  the  granting  of 
the  rate  or  to  the  route,  the  Commissioners 
shall  consider  whether  the  granting  of  the 
rate  is  a  due  and  reasonable  fiadlity  in  the 
interest  of  the  public,  and  whether,  having 
regard  to  the  circumstances,  the  route  pro- 
posed is  a  reasonable  route,  and  shall  allow 
or  refuse  the  rate  accordingly : 
(6.)  If  the  objection  be  only  to  the  apportioD- 
ment  of  the  rate,  the  rate  shall  come  into 
operation  at  the  expiration  of  the  prescribed 
fericd,  but  the  decision  of  the  Commis- 
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sionen  as  to  its  apportionment  shall  be 
re^ro94>ectiYe ;  in  any  other  case  the  opera* 
tion  of  the  rate  shall  be  suspended  until 
the  decision  is  given : 
(7.)  The   Commissioners  in  apportioning  the 
through  rate  shall  take  into  consideration 
all  the  circumstances  of  the  case,  including 
any  special  expense  incurred  in  respect  of 
the  construction,  maintenance,  or  working 
of  the  route,  or  any  part  of  the  route,  as 
well  as  any  special  charges  which    any 
company  may  have  been  entitled  to  make 
in  respect  thereof : 
(8.)  It  shall  not  be  lawful  for  the  Commis- 
sioners in  any  case  to  compel  any  company 
to  accept  lower  mileage  rates  than  the 
mileage  rates  which  such  company  may 
for  the  time  being  legally  be  charging  for 
like  traffic  carried  by  a  like  mode  of  transit 
on  any  other  line  of  communication  be- 
tween the  same  points,  being  the  points  of 
departure    and    arrivsd  of    the    through 
route : 
(9.)  The  prescribed  period  mentioned  in  this 
section  shall  be  ten  days,  or  such  longer 
period  as  the   Conunissioners  majr  from 
time  to  time  by  general  order  prescribe. 
Where  a  railway  company  or  canal  company 
use,  maintain,  or  work,  or  are  party  to  an  ar- 
rangement for  using,  maintaining,  or  working 
steam  vessels  for  the  purpose  of  carrying  on  a 
communication  between  any  towns  or  ports,  the 
provisions  of  this  section  shall  extend  to  such 
steam  vessels,  and  to  the  traffic  carried  thereby. 

12.  Subject  to' the  provisions  in  the  last  pre- 
ceding section  contained,  the  Commbsioners  shall 
have  full  power  to  decide  that  any  proposed 
through  rate  is  due  and  reasonable,  notwithstand- 
ing that  a  less  amount  may  be  allotted  to  any 
forwarding  company  out  of  such  through  rate 
than  the  maximum  rate  such  company  is  entitled 
to  charge,  and  to  allow  and  apportion  such  through 
rate  accordingly. 

13.  A  complaint  of  a  contravention  of  section 
two  of  the  Railway  and  Canal  Traffic  Act,  185^4, 
as  amended  by  this  Act,  may  be  made  to  the 
Commissioners  by  a  municipal  or  other  public 
corporation,  local  or  harbour  board,  without  proof 
that  the  complainants  are  aggrieved  by  the  con- 
travention: Inrovided  that  a  complaint  shall  not 
be  entertained  by  the  Commissioners  in  pursuance 
of  this  section  unless  such  complaint  is  accom- 
panied by  a  certificate  of  the  Board  of  Trade  to 
the  effect  that  in  their  opinion  the  ca<e  in  respect 
of  which  the  complaint  is  made  is  a  proper  one 
to  be  submitted  fur  abjudication  to  the  Commis- 
sioners by  such  municipal  or  other  public  corpo- 
ration, local  or  harbour  boaid. 


14.  Every  railway  company  and  canal  com- 
pany shall  keep  at  each  of  their  stations  and 
whures  a  book  or  books  showing  every  rate  for 
the  time  being  charged  for  the  carriage  of  traffic, 
other  than  passengers  and  their  luggage,  from 
that  station  or  wharf  to  any  place  to  which  they 
book,  including  any  rates  charged  under  any 
special  contract,  and  stating  the  distance  from 
that  station  or  wharf  of  every  station,  wharf, 
siding,  or  place  to  which  any  such  rate  is  charged. 

Every  such  book  shall  during  all  reasonable 
hours  be  open  to  the  inspection  of  any  person 
without  the  payment  of  any  fee. 

The  Commissioners  may  Arom  time  to  time,  on 
the  application  of  any  person  interested,  make 
orders  with  respect  to  any  particular  description 
of  traffic,  requiring  a  railway  company  or  canal 
company  to  distinspibh  in  such  book  how  much 
of  each  rate  is  for  the  conveyance  of  the  traffic  on 
the  railway  or  canal,  including  therein  tolls  for 
the  use  of  the  railway  or  canal,  for  the  use  of 
carriages  or  vessels,  or  for  locomotive  power,  and 
how  much  is  for  other  expenses,  specifying  the 
nature  and  detail  of  such  other  expenses. 

Any  company  failing  to  comply  with  the  pro- 
visions of  tnis  section  shall  for  each  offence,  and 
in  the  case  of  a  continuing  offence,  for  every  day 
during  which  the  offence  continues,  be  liable 
to  a  pnalty  not  exceeding  five  pounds,  and  such 
penalty  shall  be  recovered  and  applied  in  l^e  same 
manner  as  penilties  imposed  oy  the  Railways 
Clauses  Consolidation  Act,  1845,  and  the  Railways 
Clauses  Consolidation  (Scotland)  Act,  1845,  ^ 
the  case  may  require,)  are  for  the  time  being 
recoverable  and  applicable. 

15.  The  Commissioners  shall  have  power  to 
hear  and  determine  any  question  or  dispute  which 
may  arise  with  respect  to  the  terminal  charges  of 
any  railway  company,  where  such  charges  hhve 
not  b§en  fixed  by  any  Act  of  Parliament,  and  to 
decide  what  is  a  reasonable  sum  to  be  paid  to 

,  any  company  for  loading  and  unloading,  covering 
collection,  delivery,  and  other  services  of  a  like 
nature ;  any  decision  of  the  Commissioners  under 
this  section  shall  be  binding  on  all  courts  and  in 
all  legal  proceedings  whatsoever. 

16.  No  railway  company  or  canal  company, 
unless  expressly  authorised  thereto  by  any  Act 
passed  before  the  passing  of  this  Act,  shall, 
without  the  sanction  of  the  Commissioners,  to  be 
signified  in  such  manner  as  they  may  by  general 
order  or  otherwise  direct,  enter  into  anjr  agree- 
inent  whereby  any  control  over  or  right  to  interfere 
in  or  concerning  the  traffic  carried  or  rates  or 
tolls  levied  on  any  part  of  a  canal  is  given  to  the 
railway  company,  or  any  persons  managing  or 
connected  with  the  management  of  any  railway  ; 
and  any  such  agreement  made  after  the  corn- 
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mencement  of  this  Act  without  Buch  Sanction 
shall  be  void. 

The  Commissioners  shall  withhold  their  sanction' 
from  an^  such  agreement  which  is  in  their  opinion 
prejudimal  to  the  interests  of  the  public. 

Not  less  than  one  month  before  any  such 
agreement  is  so  sanctioned,  copies  of  the  intended 
agreement  certified  under  the  hand  of  the  secretary 
of  the  railway  company  or  one  of  the  railway 
companies  party  or  parties  thereto,  shall  be  de- 
posited for  public  inspection  at  the  office  of  the 
Commissioners,  and  also  at  the  office  of  the  clerk 
of  the  peace  of  the  county,  riding,  or  division  in 
England  or  Ireland  in  which  the  head  office  of 
any  canal  company  P&rty  to  the  agreement  is 
situate^  and  at  the  office  of  the  principal  sheriff 
derk  of  every  such  county  in  Scotland,  and  notice 
of  the  intended  agreement,  setting  forth  the  parties 
between  whom  or  on  whose  behalf  the  same  is 
intended  to  be  made,  and  sudi  ftirther  particulars 
with  respect  thereto  as  the  Commissioners  may 
require,  shall  be  given  by  advertisement  in  the 
London,  Edinbui^h,  or  Dublin  Gazette,  accord- 
ing as  the  head  office  of  any  canal  company  party 
to  the  agreement  is  situate  in  England,  Scotland, 
or  Irdand,  and  shall  be  sent  to  the  secretary  or 
principal  officer  of  everjr  canal  company  any  of 
whose  canals  communicates  with  the  canal  of 
any  companv  party  to  the  agreement ;  and  ahall 
be  publishea  in  such  other  way,  if  any,  as  the 
Commissioners  for  the  purpose  of  giving  notice 
to  all  parties  interested  therein  by  oraer  direct. 

17.  Every  railway  company  owning  or  having 
the  manageinent  of  any  canal  or  part  of  a  canal 
shall  at  aU  times  keep  and  maintnin  such  canal 
or  part,  and  aU  the  reservoirs,  works,  and  con- 
veniences thereto  belonging,  thoroughly  repured 
and  dredged  and  in  good  working  condition,  and 
ahaU  preserve  the  supplies  of  water  to  the  sarne^ 
80  that  the  whole  of  such  canal  or  part  may  be  at 
aU  times  kept  open  and  navigable  for  the  use  of 
all  persons  desirous  to  use  and  navigate  the  same 
without  any  unnecessary  hindrance,  interruption^ 
or  delay. 

Conveyance  qf  Mails, 

18.  Every  railway  company  shall  convey  by 
any  train  aU  such  mails  as  may  be  tendered  for 
conveyance  by  such  train,  whether  such  mails  be 
under  the  charge  of  a  guard  appointed  by  the 
Postmaster  General  or  not,  and  notwithstanding 
that  no  notice  in  writing  requiring  mails  to  be 
conveyed  by  such  train  has  been  given  to  the 
company  by  the  Postmaster  General. 

Every  railway  company  shall  nttord  all  reason- 
able facilities  for  the  receipt  and  delivery  of  mails 
at  any  of  their  stations  without  requiring  them 
to  be  booked  or  interposing  any  other  delay. 

Where  the  mails  are  in  charge  of  a  guard 
appointed  by  the  Postmaster  General,  every  rail- 


way company  shall  permit  such  guard,  if  he 
think  fit,  to  receive  and  deliver  tiiem  at  any 
station  by  himself  or  his  assistants,  rendering 
him  nevertheless  such  aid  as  he  may  require. 

19.  Every  railway  company  shall  be  entitled 
to  reasonable  remuneration  for  any  services  per- 
formed by  them  in  pursuance  of  this  Act  with 
respect  to  the  conveyance  of  mails,  and  such 
remuneration  shall  be  paid  by  the  Postmaster 
General. 

Any  difference  between  the  Postmaster  Creneral 
and  any  railway  company  as  to  ^e  amount  of 
such  remuneration,  or  as  to  any  other  ouestion 
arising  under  this  Act,  shaU  be  decided  by  arbi- 
tration, in  manner  provided  l^  the  Act  of  the 
session  of  the  first  and  second  years  of  the  reign 
of  Her  present  Migesty,  chapter  ninety-eight,  or, 
at  the  option  of  such  railway  company,  by  the 
Commissioners. 

20.  Where  a  railway  company  use,  maintain, 
or  work,  or  are  party  to  any  arrangement  for 
using,  maintaining,  or  working  steam  vessels  for 
the  purpose  of  carrying  on  a  communication 
between  any  towns  or  ports,  all  provisions  con- 
tained in  any  Act  with  respect  to  the  conveyance 
of  mails  by  railways  shall,  so  far  as  they  are  ap- 
plicable to  the  conveyance  of  mails  by  steam 
vessels,  extend  to  the  steam  vessels  so  used, 
maintained,  or  worked. 

Regulations  as  to  Commissioners. 

21.  The  Assistant  Commissioners  shall  be 
subiect  to  the  orders  of  the  Commissioners,  and 
shcm  make  such  inquiries  and  reports  and  per- 
form such  other  acts  and  services  as  the  Com- 
missioners may  direct;  and  it  shall  be  lawful 
for  such  Assistant  Commissioners,  or  either  ci 
them,  to  undertake  such  arbitration  under  the 
Act  as  the  Commissioners  with  the  consent  of 
the  parties  to  such  arbitration  may  direct;  and 
the  said  Assistant  Commissioners  for  the  pur- 
poses of  such  inquiries,  reports,  and  arbitrations 
shall  have  and  may  exercise  all  powers  of  entry, 
inspection,  summoning  and  examining  witnesses, 
requiring  the  production  of  documents,  and  ad- 
ministering an  oath  by  this  Act  conferred  upon 
the  Commissioners. 

22.  There  shall  be  pdd  to  each  of  the  Com- 
missioners such  salary,  not  exceeding  tiiree 
thousand  pounds  a  year,  and  to  eadi  Assistant 
Commissioner  such  salary  not  exceeding  fifteoi 
hundred  pounds  a  year,  as  the  Treasury  detw- 
mine. 

The  salaries  and  expenses  of  the  Commis- 
sioners and  of  their  officers  and  of  the  Assistant 
Commissioners  shall  be  paid  out  of  moneys  to  be 
provided  by  Parliament. 
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23.  The  Commissioners  may  from  time  to 
time,  in  the  exercise  of  any  jnrisdiction  in  this 
Act  confenred  on  them,  with  the  consent  of  the 
Treasory,  call  in  the  aid  of  one  or  more  assessors, 
who  shall  he  persons  of  engineering  or  other 
technical  knowledge.  There  shall  he  paid  to 
such  assessors  such  remuneration  as  the  Trea- 
sury, upon  the  recommendation  of  the  Commis- 
sioners, may  direct. 

24.  The  Commissioners  may  from  time  to  time 
appoint  such  officers  and  clerks  with  such  salaries 
as  the  Commissioners,  with  the  sanction  of  the 
Treasury,  think  fit 

25.  For  the  purposes  of  this  Act  the  Commis- 
sioners shall,  subject  as  in  this  Act  mentioned, 
have  full  power  to  decide  all  questions  whether 
of  law  or  of  ftict,  and  shall  also  have  the  following 
powers ;  that  is  to  say, 

(a.)  They  may,  by  themselves  or  by  any  person 
appointed  by  them  to  prosecute  an  in- 
qmry,  enter    and    inspect    any  place  or 
building,  being  the  property  or  under  the 
control  of  any  railway  or  canal  company, 
the  entry  or  inspection  of  which  appears 
to  them  requisite; 
(b.)  They  may  require  the  attendance  of  aU 
such  persons  as  they  think  fit   to  call 
before  them  and  examine,  and  may  require 
answers  or  returns  to  such  inquiries  as 
they  think  fit  to  make ; 
(c.)  They  may  require  the  production  of  all 
books,  papers,  and  documents  relating  to 
the  matters  before  them ; 
(d.)  They  may  administer  an  oath ; 
(e.)  The^  may  when  sitting    in  open    court 
punish  for  contempt  in  like  manner  as  if 
they  were  a  court  of  record. 
Every  person  required  by  the  Commissioners 
to  attend  as  a  witness  shall  be  allowed  such  ex- 
penses as  would  be  allowed  to  a  witness  attend- 
ing on  subpoena  before  a  court  of  record ;  and  in 
case  of  dispute  as  to  the  amount  to  be  allowed, 
the  same  snail  be  referred  to  a  master  of  one  of 
€tie  superior  courts,  who,  on  request,  unaer  the 
hands  of  the  Commissioners,  shall  ascertain  and 
certify  the  proper  amount  of  such  expenses. 

26.  Anjr  decision  or  any  order  made  by  the 
Commissioners  for  the  purpose  of  carrying  into 
e£Eect  any  of  the  provisions  of  this  Act  may  be 
made  a  rule  or  order  of  any  superior  court,  and 
shall  be  enforced  either  in  the  manner  directed 
by  section  three  of  the  Railway  and  Canal  Traffic 
Act,  1854,  as  to  the  writs  and  orders  therein 
mentioned,  or  in  like  manner  as  any  rule  or  order 
of  such  court. 

For  the  purpose  of  carrying  into  effect  this 
section,  general  rules  and  orders  may  be  made 
by  any  superior  court  in  the  same  manner  as 


general  rules  and  orders  may  be  made  with 
respect  to  any  other  proceedings  in  such  court. 

The  Commissioners  may  review  and  rescind  or 
vary  any  decision  or  order  previously  made  by 
them  or  any  of  them. 

The  Commissioners  shall,  in  all  proceedings 
before  them  under  sections  6,  11,  12,  and  13  of 
this  Act,  and  may,  if  they  think  fit,  in  all  other 
proceedings  before  them  under  this  Act,  at  the 
mstanoe  of  any  party  to  the  proceedings  before 
them,  and  upon  such  security  being  given  by  the 
appellant  as  the  Commissioners  may  direct,  state 
a  case  in  writing  for  the  opinion  of  any  superior 
court  determined  by  the  Commissioners  upon 
any  question  which  in  the  opinion  of  the  Com- 
missioners is  a  question  of  law. 

The  court  to  which  the  case  is  transmitted 
shall  hear  and  determine  the  question  or  ques- 
tions of  law  arising  thereon,  and  shall  thereupon 
reverse,  affirm,  or  amend  the  determination  in 
respect  of  which  the  case  has  been  stated,  or 
remit  the  matter  to  the  Commissioners  with  the 
opinion  of  the  court  thereon,  or  may  make  such 
other  order  in  relation  to  the  matter,  and  may 
make  such  order  as  to  costs,  as  to  the  court  may 
seem  fit,  and  all  such  orders  shall  be  final  and 
conclusive  on  all  parties:  Provided  that.^e 
Commissioners  shall  not  be  liable  to  any  costs 
in  respect  or  by  reason  of  any  such  appeal. 

The  operation  of  any  decision  or  order  made 
by  the  Commissioners  shall  not  be  stayed  pend- 
ing the  decision  of  any  such  appeal,  unless  the 
Commissioners  shall  otherwise  order. 

Save  as  aforesaid,  every  decision  and  order  of 
the  Commissioners  shall  be  final. 

27.  The  Conunissioners  shall  sit  at  such  times 
and  in  such  places  and  conduct  their  proceedings 
in  such  manner  as  may  seem  to  them  most  con- 
venient for  the  speedy  despatch  of  business; 
they  may,  silbject  as  in  this  Act  mentioned,  sit 
either  together  or  separately,  and  either  in  private 
or  in  open  court,  but  any  complaint  made  to 
them  shall,  on  the  application  of  any  party  to 
the  complaint,  be  heard  and  determined  in  open 
court. 

28.  The  costs  of  and  incidental  to  any  pro- 
ceeding before  the  Commissioners  shall  be  in  the 
discretion  of  the  Commissioners. 

29.  The  Commissioners  may  at  any  time  after 
the  passing  of  this  Act  and  from  time  to  time 
make  such  general  orders  as  may  be  requisite 
for  the  regulation  of  proceedings  before  them, 
including  applications  for  and  the  stating  of  cases 
for  appeal,  and  also  for  prescribing,  directing,  or 
regulating  any  matter  which  they  are  authorised 
by  this  Act  to  prescribe,  direct,  or  regulate  by 
general  order,  and  also  for  enabling  the  Com- 
missioners in  cases  to  be  specified  in  such  general 
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orders  to  exercise  their  jurisdiction  by  any  one  or 
two  of  their  number :  Provided,  that  any  person 
aggrieved  hj  any  dedsion  or  order  made  m  any 
case  so  specified  may  require  a  re-hearing  by  aU 
the  Commissioners;  they  may  further  make 
regulations  for  enabling  them  to  carry  into  effect 
the  provisions  of  this  Act,  and  may  from  time  to 
time  revoke  and  alter  any  general  orders  or  regu- 
lations made  in  pursuance  of  this  Act.  Every 
general  order,  ana  every  alteration  in  a  general 
order,  made  in  pursuance  of  this  section  shall  be 
submitted  to  the  Lord  Chancellor  for  approval, 
and  shall  not  come  into  force  until  it  shall  be 
approved  by  him. 

Every  general  order  purporting  to  be  made  in 
pursuance  of  this  Act  shall,  immediately  after 
the  making  thereof,  be  laid  before  both  Houses 
of  Parliament,  if  Parliament  be  then  sitting,  or 
if  Parliament  be  not  then  sitting,  within  seven 
days  after  the  then  next  meeting  of  Parliament, 
and  if  either  House  of  Parliament  by  a  resolution 
passed  within  two  months  after  such  general 
order  has  been  so  laid  before  the  said  House, 
resolve  that  the  whole  or  any  part  of  such  general 
order  ought  not  to  continue  in  force,  the  same 
shall  after  the  date  of  such  resolution  cease  to  be 
of  any  force,  without  prejudice  nevertheless  to 
the  making  of  any  other  general  order  in  its 
place,  or  to  anything  done  in  pursuance  of  such 
general  order  before  the  date  of  such  resolution ; 
but,  subject  as  aforesaid,  every  general  order  pur- 
porting to  be  made  in  pursuance  of  this  Act 
shall  be  deemed  to  have  been  duly  made  and 
within  the  powers  of  this  Act,  and  shall  have 
effect  as  if  it  had  been  enacted  in  this  Act. 

30.  Every  document  purp<Hrting  to  be  signed 
by  the  Commissioners,  or  any  one  of  them,  shall 
be  received  in  evidence  without  proof  of  such 
signature,  and  until  the  contrary  is  proved  shall 
be  deemed  to  have  been  so  signed  and  to  have 
been  duly  executed  or  issued  by  the  Commis- 
sioners. 

31.  The  Commissioners  shall,  once  in  every 
year,  make  a  report  to  Her  Majesty  of  their  pro- 
ceedings under  this  Act  during  the  past  year,  and 
such  report  shall  be  laid  before  both  Houses  of 
Parliament  within  fourteen  dajB  after  the  making 
thereof  if  Parliament  is  then  sitting,  and  if  not» 
then  within  fourteen  days  after  the  next  meeting 
of  Parliament. 

Miscellaneous, 

32.  The  Commissioners  may,  at  any  time  after 
the  passing  of  this  Act,  by  general  order,  with 


the  concurrence  of  the  Treasury,  appoint  the  fees 
to  be  taken  in  relation  to  proceedings  before 
them,  and  may  from  time  to  time,  by  general 
order,  with  the  like  concurrence,  increase,  reduce, 
or  abolish  all  or  any  of  such  fees,  and  appoint 
new  fees  to  be  taken  in  relation  to  such  pro- 
ceedings. 

33.  The  Public  Officea  Fees  Act,  1866,  shaU 
appl^  to  all  fees  taken  in  relation  to  any  pro- 
ceedings before  the  Commissioners. 

Any  fee  or  payment  in  the  nature  or  lieu  of  a 
fee  paid  in  respect  of  any  proceedings  before  the 
Commissioners  and  collected  otherwise  than  by 
means  of  stamps  shall  be  paid  into  the  receipt 
of  Her  Majesty's  Exchequer  in  such  manner  as 
the  Treasury  from  time  to  time  direct,  and  carried 
to  the  Consolidated  Fund. 

34.  The  costs,  charges,  and  expenses  of  and 
incidental  to  any  proceedings  before  the  Com- 
missioners which  are  incurred  by  any  person  shall 
if  required,  be  taxed  in  the  same  manner  and  by 
the  same  persons  as  if  such  proceedings  were 
proceedings  in  a  superior  court. 

35.  Any  notice  required  or  authorised  to  be 
given  under  this  Act  may  be  in  writing  or  in 
print,  or  partiy  in  writing  and  partly  in  print, 
and  may  be  sent  by  post,  and  if  sent  by  post  shall 
be  deemed  to  have  been  received  at  the  time  when 
the  letter  containing  the  same  would  have  been 
deUvered  in  the  ordinary  course  of  the  post ;  and 
in  pro\dng  such  sending  it  shall  be  si^dent  to 
prove  that  the  letter  containing  the  notice  was 
prepaid  and  properly  addressed  and  put  into  a 
post  office. 

36.  In  the  application  of  this  Act  to  Scotland— 
(1.)  The  term  "  attending  on  subpoena  before 

a  Court  of  Records"  means  attending  on 
citation  the  Court  of  Justiciary  : 
(2.)  The  Queen's  and  Lord  Treasurer's  Re- 
membrancer shall  perform  the  duties  of  a 
master  of  one  of  the  superior  courts  under 
this  Act. 

Temporary  Provisions, 

37.  This  Act  shall  continue  in  force  for  ive 
years  next  after  the  passing  of  this  Act,  and 
thenceforth  until  the  end  of  the  then  next  session 
of  Parliament,  but  the  expiration  of  this  Act  shall 
not  affect  the  validity  of  anything  done  before 
such  exj)iration. 
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Chap.  49. 
Public  Works  Loan  Act^  1872. 


ABSTRACT  OF  THB    BNACTMBXTS. 

1.  Short  title. 

2.  Power  to  issue  3,000,000/.  011/  of  the  Consolidated  Fund  for  school  and  sanitary  loans. 

3.  Moneys  so  issued  to  be  applied  exclusively  to  school  and  sanitary  loans. 

4.  Power  to  raise  money  far  issues,  or  to  replace  issues  out  of  the  Consolidated  Fund. 

5.  Investment  by  National  Debt  Commissioners  in  securities  under  Act. 

6.  Interpretation. 


An  Act  to  authorise  Advances  to  the 
Public  Works  Loan  Commissioners 
for  enabling  them  to  make  Loans  to 
School  Boards  in  pursuance  of  the 
Elementary  Education  Act,  1870, 
and  to  Sanitary  Authorities  in  pur- 
suance of  the  Public  Health  Act, 
ia72.  (21st  July  1873.) 

Whereas  by  section  fiftr-seven  of  the  Ele- 
mentary Education  Act,  1870,  it  is  provided  that 
where  a  school  board  incur  any  expense  in  pro* 
Tiding  or  enlarging  a  school  liouse  they  may,  with 
the  consent  of  the  Education  Department,  spread 
the  payment  over  several  years,  not  exceeding 
fifty,  and,  may  for  that  purpose  borrow  money  on 
the  security  of  the  school  fund  and  local  rate, 
and  may  charge  that  fund  and  the  local  rate  with 
the  payment  of  the  principal  and  interest  due  in 
respect  of  the  loan  : 

And  it  is  by  the  same  section  further  provided 
that  the  Public  Works  Loan  Conunissioners  may, 
on  the  reconmiendation  of  the  Education  De- 
partment, lend  any  money  required  under  the 
said  fifty-seventh  section  on  the  security  of  the 
school  fund  and  local  rate  without  requiring  any 
further  or  other  security,  such  loan  to  be  repaid 
within  a  period  not  exceeding  fifty  years,  and  to 
bear  interest  at  the  rate  of  three  and  a  half  per 
cent,  per  annum : 

And  whereas  by  section  forty-four  of  the  Public 
Health  Act,  1872,  the  Public  Works  Loan  Com- 
missioners are  autiiorised,  on  the  recommendation 
of  the  Local  Government  Board,  to  make  any 
loans  to  any  sanitary  authority  in  pursuance  of 
any  powers  of  borrowing  conferred  by  the  Sanitary 
Acts,  whether  for  wotks  already  executed  or  yet 
to  be  executed,  and  such  loan  to  be  repaid  within 
a  period  not  exceeding  thirly  or  fifty  years,  as 
provided  by  those  Acts,  and  to  bear  interest  at 
the  rate  of  three  and  a  half  per  centum  per  annum, 
or  such  other  rates  as  may  in  the  judgment  of  the 
Lords  Commissioners  of  the  Treasury  be  neces- 
sary, in  order  to  enable  the  loan  to  be  made 
without  loss  to  the  Exchequer  on  the  security  of 
any  fund  or  rate  applicable  to  sanitary  purposes^ 


and  without  requiring  any  further  or  other 
security: 

And  whereas  it  is  expedient  to  authorise  such 
advances  as  herein-after  mentioned  for  the  pur- 
poses of  loans  to  school  boards,  under  section 
fifty-seven  of  the  Elementary  Education  Act,  1870 
(in  this  Act  referred  to  as  school  loans),  and  of 
loans  to  sanitaiy  authorities  under  section  forty- 
four  of  the  Public  Health  Act,  1872  (in  this  Act 
referred  to  as  sanitary  loans) : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows ;  (that  )s  to  say,) 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  "  PubUc  Works  Loan  Act,  1872.'^ 

2.  The  Treasury  may  from  time  to  time  cause 
to  be  charged  upon  and  issued  out  of  the  Con« 
solidated  Fund  of  the  United  Kingdom,  or  of  the 
growing  produce  thereof,  any  sums  of  money  not 
exceeding  in  the  whole  one  million  five  hundred 
thousand  pounds  sterling  for  the  purpose  of 
school  loans,  and  not  exceeding  one  milbon  five 
hundred  thousand  pounds  for  the  purpose  of 
sanitary  loans. 

3.  AH  moneys  issued  out  of  the  Consolidated 
Fund  in  pursuance  of  this  Act  shall  be  placed  to 
the  account  at  the  Bank  of  England  of  tne  Com- 
missioners for  the  Reduction  of  the  National 
Debt,  and  shall  be  at  the  disposal  of  the  Public 
Works  Loan  Commissioners,  to  be  applied  by 
them  exclusively  to  the  purposes  of  school  loans 
and  sanitary  loans,  as  the  case  may  be ;  and  all 
enactments  for  the  time  being  in  force  for  the 
regulation  of  the  Public  Works  Loan  Commis- 
sioners, or  the  moneys  at  their  disposal  or  their 
securities,  and  the  proceedings  thereon,  shidl, 
so  far  as  such  enactments  are  consistent  with  this 
Act,  apply  in  the  case  of  the  moneys  issued  out 
of  the  donsolidated  Fund  in  pursuance  of  this 
Act. 

4.  For  the  purpose  of  raising  money  to  meet 
any  sum  to  be  issued  out  of  the  Consolidated 
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Fund  in  pursuance  of  this  Act^  or  to  replace  any 
sum  which  has  been  so  issued,  or  any  portion 
thereof,  the  Treasiuy  may  ^m  time  to  time,  as 
they  think  fit,  raise  any  smn  or  sums,  not  ex- 
ceeding in  the  whole  thiie  million  pounds,  by  the 
issue  of  Exchequer  bonds  or  Exchequer  biUs,  or 
by  otherwise  borrowing  the  same  on  the  credit  of 
the  charge  created  by  this  Act  on  the  Consolidated 
Fund,  or  by  all  of  such  means,  and  the  sums  so 
raised  shall  be  placed  to  the  credit  of  the  account 
of  Her  Majesty's  Exchequer,  and  form  part  of  the 
Consolidated  Fund:  Provided  that  the  amount 
raised  in  pursuance  of  this  section  in  any  one 
financial  year  shall  not  exceed  the  total  amount 
of  tiie  stuns  issued  out  of  the  Consolidated  Fund 
in  pursuance  of  this  Act  during  that  year. 

The  principal  moneys  borrowed  in  pursuance 
of  this  section  ^otherwise  than  by  the  issue  of 
Exchequer  Bonus),  and  all  interest  ^om  time  to 
time  due  thereon,  or  on  Exchequer  bonds  issued 
under  this  section  (not  exceeding  the  rate  of  four 


per  cent,  per  annum)  shall  be  charged  upon  and 
be  payable  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  or  out  of  the  growing  produce 
thereof. 

The  principal  moneys  of  any  Exchequer  bonds 
issued  under  this  section  shall  be  paid  out  cf  such 
moneys  as  shall  be  provided  by  Parliament  for 
that  purpose. 

J  5.  The  Commissions^  for  the  Reduction  of  the 
National  Debt  may  from  time  to  time  invest  any 
moneys  in  their  hands  available  for  investment 
in  Government  securities  in  any  of  the  securities 
created  under  the  authority  of  this  Act. 

6.  In  this  Act, — 

The  term  the  "Treasury"  means  the  Com- 
missioners of  Her  Majesty's  Treasury  : 

The  term  ''financial  year"  means  the  year 
ending  the  thirty-first  day  of  Much. 


Chap.  50. 
The  Places  of  Worship  Sites  Act,  1873. 


ABSTRACT   OF  THB   SNACTMBNTS. 

1,  Landlords  empowered  to  convey  land  to  be  used  as  sites  for  places  of  worship  and  residence  of  the 

minister.    If  lands  cease  to  be  used  for  the  purposes  of  the  Act,  then  to  revert, 

2,  As  to  payment  of  purchase  money,  Sfc, 

3.  Persons  under  disability  empowered  to  convey  lands  for  the  purposes  of  the  Act, 

4.  Form  of  grants,  ^c,  • 
6.  Ecclenastical  Commissioners  may  accept  trusts, 

6.  Extent  of  Act. 

7.  Short  title. 


An  Act  to  afford  further  facilities  for  the 
Conveyance  of  Land  for  Sites  for 
Places  of  Religious  Worship  and  for 
Burial  Places.  (21st  July  1873.) 

Whereas  it  is  expedient  to  a£Pord  greater 
facilities  for  granting  sites  for  buildings  for 
religious  worship  and  for  burial  places  in  England 
ana  Wales: 

,  Be  it  therefore -enacted  hy  the  Queen's  most 
Excellent  Muesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  oresent  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  An^  person  or  persons  being  seised  or 
entitled  in  fee  simple,  ree  tail,  or  for  life  or  lives 
of  or  to  any  manor  or  lands  of  freehold  tenure, 
and  having  the  beneficial  interest  therein,  and 
being  in  possession  for  the  time   being,  may 


grant,  convey,  or  enfranchise  by  way  of  gift, 
sale,  or  exchange  in  fee  simple,  or  for  any  terai 
of  years,  any  quantity  not  exceeding  one  acre  of 
sucn  land,  not  being  part  of  a  demesne  or 
pleasure  ground  attached  to  any  mansion  house, 
as  a  site  for  a  church,  chapel,  meeting  house,  or 
other  place  of  divine  worship,  or  for  the  residence 
of  a  minister  officiating  in  such  place  of  worship 
or  in  any  place  of  worship  within  one  mile  of 
such  site,  or  for  a  burial  place,  or  any  number 
of  such  sites,  provided  that  each  such  site  does 
not  exceed  the  extent  of  one  acre  :  Provided  also, 
that  no  such  grant,  conveyance,  or  enfranchise- 
ment made  by  any  person  seised  or  entitled  only 
for  life  or  lives  of  or  to  any  such  manor  or  lands 
shall  be  valid  unless  the  person  next  entitled  to 
the  same  for  a  beneficial  mterest  in  remainder  in 
fee  simple  or  fee  tail  (if  legally  competent)  shall 
be  a  party  to  and  join  in  the  same,  or  if  such 
person  be  a  minor,  or  married  woman,  or  lunatic, 
unless  the  guardian,  husband,  or  committee  of 
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luch  person  respectively  shall  in  like  manner 
concur  :  Provided  also,  that  in  case  the  said  land 
so  granted,  conveyed,  or  enfranchised  as  afore- 
said, or  any  part  thereof,  shall  at  any  time  be 
used  for  any  purpose  other  than  as  a  site  for  such 
place  of  worsnip  or  residence,  or  burial  place,  or, 
m  the  case  of  a  place  of  worship  or  residence, 
shall  cease  for  a  year  at  one  time  to  be  used  as 
such  place  of  worship  or  residence,  the  same  shall 
thereupon  revert  to  and  become  a  portion  of 
the  lands  from  which  the  same  was  severed,  as 
fiilly  to  all  intents  and  purposes  as  if  this  Act 
had  not  been  passed,  anything  herein  contained 
to  the  contrary  notwithstanding.  The  provisions 
herein-before  contained  with  respect  to  any  manor 
or  lands  of  freehold  tenure  shall  apply  to  lands 
of  copyhold  or  customary  tenure,  but  so,  never- 
theless, that  the  provisions  of  ''The  Lands 
Clauses  Ck)nsolidation  Act,  1845,**  with  respect 
to  copyhold  lands  (being  sections  95,  96,  97,  and 
98  or  such  Act)  shall  for  the  purposes  of  this 
enactment  be  incorporated  with  this  Act. 

2.  The  purchase  money  or  enfranchisement 
money  or  money  to  be  received  for  equality  of 
exduuige  on  any  such  sale,  enfranchisement,  or 
exchange  shall,  if  such  sale,  enfranchisement, 
or  exchange  be  made  by  any  person  or  persons 
seised  or  entitled  in  fee  simple  or  fee  tail,  be  paid 
to  the  person  or  persons  making  such  sale,  en- 
tenchisement,  or  exchange,  but  if  such  sale, 
enfhinchisement,  or  exchange  be  made  by  any 
person  or  persons  seised  or  entitled  for  Ufe  or 
lives  only,  then  such  purchase  money,  or  enfran- 
chisement money,  or  money  to  be  received  for 
equality  of  exchange,  shall  be  paid  to  the  exist- 
ing trustees  or  trustee  (if  any)  of  the  instnmient 
under  which  such  person  or  persons  is  or  are  so 
seised  or  entitled,  to  be  held  by  them  upon  the 
trusts  upon  which  the  land  conveyed  for  such 
site  was  held,  or  if  there  be  no  such  existing 
iarustees  or  trustee  to  two  or  more  trustees  to  be 
nominated  in  writing  by  the  person  or  persons 
m^cing  such  sale,  enfranchisement,  or  exchange ; 
and  the  receipt  of  any  person  or  persons  to  whom 
such  money  is  hereby  directed  to  be  paid  shall 
eflfectually  discharge  the  person  or  persons  paying 
such  purchase  or  enfi«nchisement  money  or 
money  for  equality  of  exchange  therefrom,  and 
£rom  all  liability  in  respect  of  the  application 
thereof;  and  the  trustees  so  to  be  nominated  as 
aforesaid  shall  invest  such  piurchase  or  enfran- 
chisement money  or  money  to  be  received  for 
equality  of  exchange  in  the  purchase  of  other 
lands  or  hereditaments  to  be  settled  to  the  same 
uses  and  trusts  as  the  land  conveyed  for  such 
site  should  have  stood  limited  to;  and  until  such 
investment,  such  purchase  or  enfranchisement 
money  or  money  to  be  received  for  equaUty  of 
exchfljige  shall  be  invested  upon  such  securities 
or  investments  as  would  for  the  time  being  be 


authorised  by  statute  or  by  the  Court  of  Chancery, 
and  for  the  purposes  of  devolution  and  enjoyment 
shall  be  treated  as  land  subject  to  the  same  uses 
and  trusts  as  the  land  conveyed  for  such  site 
should  have  stood  limited  to. 

3.  Where  any  person  or  persons  is  or  are 
equitably  entitled  to  any  manor  or  lands,  but 
the  legal  estate  therein  shall  be  in  some  trustee 
or  trustees,  it  shall  be  sufficient  for  such  person 
or  persons  to  convey  or  otherwise  assure  the  same 
for  the  purposes  of  this  Act  without  the  trustee 
or  trustees  being  party  or  parties  to  the  con- 
veyance or  other  assurance  thereof,  and  where 
any  married  woman  shall  be  seised  or  possessed 
of  or  entitled  to  anv  estate  or  interest,  manorial 
or  otherwise,  in  land  proposed  to  be  conveyed  or 
otherwise  assured  for  the  purposes  of  this  Act, 
she  and  her  husband  may  ccmvey,  or  otherwise 
assure  the  same,  for  such  purposes  by  deed  with- 
out any  acknowledgment  thereof;  and  where  it 
is  deemed  expedient  to  purchase  any  land  for  the 
purposes  aforesaid  belonging  to  or  vested  in  any 
infant  or  lunatic,  such  l^d  may  be  conveyed  or 
otherwise  assured  by  the  guardian  of  such  infant 
or  the  committee  of  such  lunatic  respectively, 
who  may  receive  the  purchase  money  for  the 
same,  and  give  valid  and  sufficient  discharges  to 
the  party  paying  such  purchase  money,  who  shall 
not  be  required  to  see  to  the  application  thereof; 
and  in  every  such  case  respectively  the  legal 
estate  shall,  by  such  conveyance  or  other  as- 
surance, vest  in  the  trustees  of  such  place  of 
worship  or  residence;  and  if  any  land  taken 
under  this  Act  be  subject  to  any  rent,  and  part 
only  of  the  land  subject  to  any  such  rent  be  re- 
Quired  to  be  taken  for  the  purposes  of  this  Act, 
tne  apportionment  of  such  rent  may  be  settled 
by  agreement  between  the  owner  of  such  rent 
and  the  person  or  persons  to  whom  the  land  is 
conveyed ;  and  if  such  apportionment  be  not  so 
settled  by  agreement,  then  the  same  shall  be 
settled  by  two  justices  as  provided  in  "The 
Lands  Clauses  ConsoUdation  Act,  1845,*'  section 
119:  Provided  nevertheless,  that  nothhig  herein 
contained  shall  prejudice  or  afiPect  the  right  of 
any  person  or  persons  entitled  to  any  charge  or 
incumbrance  on  such  land. 

4.  All  gifts,  grants,  conveyances,  assurances, 
and  leases  of  any  site  for  a  place  of  worship,  or 
the  residence  of  a  minister,  under  the  provisions 
of  this  Act,  in  respect  of  any  land,  messuages,  or 
buildings,  may  be  made  according  to  the  form 
following,  or  as  near  thereto  bb  the  circumstances 
of  the  case  will  admit ;  (that  is  to  say), 

'  T  lor  We]  under  the  authority  of  an  Act 
'  X  passed  in  the  thirty-sixth  and  thirty-seventh 
'  years  of  Her  Mi^esty  Queen  Victoria,  intituled 
'  "  An  Act  to  afford  further  facilities  for  the  con- 
*  "  veyance  of  land  for  sites  for  places  of  religious 
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"  worship  and  for  burial  places,"  do  hereby 
freely  and  voluntarily,  and  without  any  valuable 
consideration,  [ar,  do,  in  the  consiaeration  of 
the  sum  of  pounds  to  me  or 

the  said  paid]  grant  [alienate] 

and  convey  [or  lease]  to  A,B,  all  [description  i/ 
the  premises],  and  all  [my  or  our  or  the  right, 
title,  and  interest  of  the]  to  and  in  the  same 
and  every  part  thereof,  to  hold  unto  and  to  the 
use  of  the  said  and  his  or  their 

heirs,  or  executors,  or  administrators,  or  suc- 
cessors, for  the  purposes  of  the  said  Act,  and  to 
be  applied  as  a  site  for  a  place  of  worship,  or 
for  a  residence  for  a  minister  or  ministers  offi- 
ciating in  ,  or  for  a  burial  place, 
and  for  no  other  purposes  whatever.  [In  case 
the  site  be  conveyed  to  trustees^  a  clause  pro^ 
tiding  for  the  removal  of  the  trustees,  and  in 
cases  where  the  land  is  purchased,  exchanged,  or 
demised,  usual  covenants  or  obligations  for  title 
may  be  added."] 

*  In  witness  whereof,  the  conveying  and  other 
parties  have  hereunto  set  their  hands  and  seals, 
the  day  of 

*  Signed,  sealed,  and  delivered  by  the 

*  said  in  the  presence 

•  of  of 


One  witness  to  the  execution  of  the  doenment 
by  each  party  shall  be  sufficient,  and  any  as- 
surance under  this  Act  shall  be  and  continue 
valid  if  otherwise  lawftil,  although  the  donor  or 
grantor  shall  die  within  twelve  oilendar  months 
from  the  execution  thereof. 

5.  The  persons  herein-before  specified  may 
convey,  by  way  of  gift,  sale,  or  exchange,  any 
site  or  sites,  not  exceeding  in  the  case  of  any  one 
site  the  quantity  aforesaia,  for  any  of  the  purposes 
of  the  Church  Building  Acts,  to  the  Ecclesiastical 
Commbsioners  for  England,  or  as  such  Commis- 
sioners may  direct,  and  such  Commissioners  may 
also  a(?t  as  trustees  for  the  purpose  of  taking  and 
holding  any  sites  granted  under  this  Act ;  and  aU 
conveyances  made  under  this  present  enactment 
shall  be  deemed  to  be  made  under  the  Churdi 
Building  Acts,  and  the  land  conveyed  shall  vest 
in  conformity  with  such  conveyancea  and  the 
Church  Builaing  Acts. 

6.  The  provisions  of  this  Act  shall  not  extend 
to  Scotland  or  Ireland. 

7.  This  Act  may  be  cited  as  "  The  Places  of 
Worship  Sites  Act,  1873." 


Chap.  61. 
The  Prison  Officers  Superannuation  {Ireland)  Act,  1873. 


ABSTRACT   OF  THE   BNACTMBNTS. 

1.  Short  title, 

2.  Interpretation  of  terms, 

3.  Enactments  in  schedule  repealed, 

4.  Superannuation  of  officers. 

5.  Annuities,  S^'C.  not  assignable,  SfC. 

Schedule, 


An  Act  to  amend  the  Law  relating  to 
the  Superannuation  of  Prison  Officers 
in  Ireland.  (28th  July  1873). 

Whereas  by  the  several  enactments  set  forth 
in  the  schedule  to  this  Act  annexed  provision  is 
made  for  the  superannuation  of  certain  officers  of 
prisons  in  Ireland,  but  such  provision  is  not 
satisfactory  or  sufficient,  and  it  is  therefore  ex- 
pedient to  repeal  the  said  enactments,  and  to 
make  the  like  proraion  for  the  superannuation 
of  such  officers  of  prisons  in  Ireland  as  has  been 
made  for  the  superannuation  of  officers  of  prisons 
in  England  by  section  fifteen  of  the  Prisons  Act, 
1865: 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  M^jes^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  ai 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
**  The  Prison  Officers  Superannuation  (Ireland) 
Act,  1873." 

2.  In  this  Act  the  term  *'  county  "  shall  extend 
to  and  include  county  of  a  ci\j,  county  of  a  town, 
county  of  a  town  and  city,  city  and  county,  and 
borough  in  which  there  is  a  grand  jury  or  a  town 
council  exercising  the  powers  of  a  grand  jmy  as 
to  presentments : 
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The  term  "grand  jury  "  shall,  as  regards  any 
borough  the  town  council  of  which  is  authorised 
to  make  presentments  or  le\7'  rates  for  any  of  the 
purposes  of  this  Act,  be  h'eld  to  include  such 
council : 

The  term  "officer"  shall  mean  and  include 
local  inspector,  chaplain,  medical  officer,  surgeon 
of  the  county  infirmary  who  has  given  his  atten- 
dance and  professional  assistance  as  medical 
officer,  without  any  other  or  further  fee  than  his 
b^iary  as  such  surgeon,  to  the  prisoners  and 
others  in  the  gaol  of  such  county,  governor,  and 
all  other  officers  and  servants  of  the  prison. 

3.  From  and  after  the  passing  of  this  Act  the 
enactments  mentioned  in  the  schedule  to  this 
Act  annexed  shall  be  and  the  same  are  hereby  re- 
pealed :  Provided  that  such  repeal  shall  not  affect 
the  past  operation  of  any  enactment  hereby  re- 
pealed, nor  any  annuity,  pension,  superannuation, 
retiring  allowance,  or  gratuity,  heretofore  granted 
and  payable  under  the  authority  of  any  such 
ffliactment  to  any  officer  of  any  prison  ;  and  pro- 
vided also,  that  any  such  officer  to  whom  any 
such  annuity,  pension,  superannuation,  retiring 
allowance,  or  gratuity  has  been  so  granted  shafi 
be  entitled  to  claim  and  be  paid  such  annuity, 
penaioD,  superannuation,  retiring  adlowance,  or 
gratuity  at  the  rame  times  and  subject  to  the 
same  conditions  in  every  respect  and  just  as  if 
such  enactment  had  not  been  repealed. 

4.  If  any  officer  of  any  prison  has  been  an 
officer  of  such  prison  for  not  less  than  twenty 
years,  and  is  not  less  than  sixty  years  of  age,  or 
becomes  incajMble  from  confirmed  sickness,  ag^,  or 
infirmity,  or  injury  received  in  actual  execution 
of  his  duty,  of  executing  his  office  in  person,  and 
such  sickness,  age,  infiraiity,  or  injury  is  certified 


by  a  medical]V!ertificate,  and  there  shall  be  a  re* 
port  of  the  "  fioard  of  Superintendence  "  testifying 
to  his  good  conduct  during  his  period  of  service, 
and  recommending  a  grant  to  be  made  to  him, 
the  grand  jury  of  the  county  in  which  such  prison 
is  situate  may,  upon  the  recommendation  of  the 
Inspectors  Genend  of  Prisons,  or  one  of  them,  at 
the  assizes,  or,  as  regards  the  county  and  city  of 
Dublin,  at  the  presenting  term  next  after  the 
date  of  such  report,  grant  to  such  officer,  having 
regard  to  his  length  of  service,  an  annuity  by  way 
of  superannuation  allowance,  not  exceeding  two 
thirds  of  his  salary  and  emoluments,  or  a  gratuity 
not  exceeding  the  amount  of  his  salvry  and 
emoluments  for  one  year,  and  any  such  annuity 
or  gratuity  shall  from  time  to  time,  without  ap- 
plication to  presentment  sessions,  and  in  the  case 
of  the  county  and  city  of  Dublin  at  the  present- 
ing term,  hd  presented  by  the  grand  jury,  and 
shall  be  levied  in  like  manner  in  every  respect  as 
the  salary  of  such  officer  was  previously  levied  ; 
provided,  that  the  salary  and  emoluments  of  any 
surgeon  of  any  infirmary  to  whom  any  super- 
annuation allowance  or  gratuity  is  granted  under 
this  Act,  shall,  for  the  purpose  of  ascertaining 
such  superannuation  allowance  or  gratuity,  be 
deemed  to  be  the  salary  and  emoluments  paid  to 
such  surgeon  as  surgeon  of  such  county  in- 
firmary; provided  also,  that  no  superannuation 
allowance  or  gratuity  under  this  Act  shiJl  be 
granted  to  any  surgeon  of  any  county  infirmary 
so  long  as  he  continues  to  be  tne  surgeon  of  such 
county  infirmary. 

5.  Any  annuity  or  gratuity  granted  to  any 
prison  officer  under  this  Act  shall  be  payable  to 
or  in  trust  for  such  officer  only,  and  shall  not  be 
as8i|^ble  or  chargeable  with  his  debts  or  other 
liabilities. 


ScHBDULB  referred  to  in  the  foregoing  Act. 

6  &  7  William  IV.  chap.  116.  sect.  125. 
3  &  4  Victoria,  chap.  44.  sect.  5. 
19  &  20  Victoria,  chap.  68.  sect.  23. 


Chap.  52. 
InUstaies  Widows  and  Children. 


ABSTRACT  OF  THB   BNACTMBNT8. 

1.  For  purposes  of  Act  applieation  may  be  made  to  a  registrar  of  a  county  court. 

2.  Identity  of  person  may  be  required. 

3.  Registrar  may  refuse  to  take  affidavit, 

4.  Registrars  may  exercise  powers  of  Commissioners  of  Court  qf  Probate. 
6.  Power  to  frame  rules,  orders,  ^c. 

6.  Not  to  affect  duty  on  administration. 

7.  Application  of  Act  to  Ireland. 

Schedule. 


Vol.  LI.— Law  Joub.  Stat. 
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An  Ach  for  the  Relief  of  Widows  and 
Children  of  Intestates  where  the  Per- 
sonal estate  is  of  small  value. 

(28th  July  1873.) 

Whereas  many  poor  persons  die  intestate, 

Sossessed  of  property  of  small  amount,  and  it  is 
esirable  to  increase  the  fsicilities  for  taking  out 
letters  of  administration  to  their  estates  and 
efifects,  and  to  reduce  the  expenses  attending  the 
same : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows ; 

1.  Where  the  whole  estate  and  effects  of  an 
intestate  shall  not  exceed  in  value  the  sum  of  one 
hundred  pounds,  his  widow  or  any  one  or  more 
of  his  children,  provided  such  widow  or  children 
respectively  shall  reside  at  a  distance  exceeding 
three  miles  from  the  Registry  of  the  Court  of 
Probate  having  jurisdiction  in  the  matter,  may 
apply  to  the  registrar  of  the  county  court  within 
the  diatrict  of  which  the  intestate  had  his  fixed 
place  of  abode  at  the  time  of  his  death,  and  the 
said  rej^istrar  shall  fill  up  the  usual  papers  re- 
quired by  the  Court  of  Probate  to  lead  to  a  grant 
of  letters  of  administration  of  the  estate  and 
effects  of  the  said  intestate,  and  shall  swear  the 
applicant  and  attest  the  execution  of  the  adminis- 
tration bond  according  to  the  practice  of  the 
Court  of  Probate,  and  shall  then  transmit  the 
said  papers  by  post  to  the  registrar  of  the  Court 
of  Probate  having  jurisdiction  in  the  matter,  who 
shall  in  due  course  make  out  and  seal  the  letters 
of  administration  of  the  estate  and  effects  of  the 
said  intestate,  and  transmit  them  by  post  to  the 
said  registrar  of  the  county  court,  to  be  by  him 
delivered  to  the  party  so  applying  for  the  same 
without  the  payment  of  any  fee  for  the  same 
save  as  is  provided  by  this  Act. 

2.  The  registrar  of  the  county  court  may 
require  such  proof  as  he  may  think  sufficient  to 
establish  the  identity  and  relationship  of  the 
applicant. 


3.  If  the  registrar  of  the  county  conrt  has 
reason  to  believe  that  the  whole  estate  and  effects 
of  which  the  intestate  died  possessed  exceeds  in 
\'alue  one  hundred  pounds,  he  shall  refuse  to 
proceed  with  the  application  until  he  is  satisfied 
as  to  the  real  value  thereof. 


4.  All  registrars  of  county  coiu^s  shall  for  the 
purposes  of  this  Act  hare  power  and  are  hereby 
authorised  to  administers  oaths,  and  to  take  declara- 
tions and  affirmations,  and  to  exercise  any  other 
powers  which  can  be  exercised  by  Commissioners 
of  the  Court  of  Probate.  In  the  necessary 
absence  of  the  registrar  of  the  county  court, 
applicants  may  be  sworn  and  execute  any  neces- 
sary documents  at  the  office  of  the  said  registrar 
before  any.  Conunissioner  of  the  Court  of 
Probate. 

5.  Any  rules  and  orders  and  tables  of  fees 
requisite  for  carrying  this  Act  into  operation 
shall  be  framed  and  may  from  time  to  time  be 
altered  by  the  Judge  of  the  Court  of  Probate, 
subject  as  regards  the  tables  of  fees  to  the  ap- 
proval of  the  Commissioners  of  Her  Majestys 
Treasury ;  and  such  proportions  of  the  said  fees 
as  the  said  judge,  with  such  approval  as  aforesaid, 
shall  think  proper,  may  be  made  j^ayable  to  the 
registrars  of  the  county  courts  acting  in  the  said 
matters,  but  the  total  amount  to  l^  charged  to 
applicants  shall  not  in  any  one  case  exce^  the 
sums  mentioned  in  the  schedule  to  this  Act. 


6.  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  affect  any  duty  now 
payable  on  letters  of  administration. 

7.  The  provisions  of  this  Act  shall  apply  to 
Ireland,  subject  to  the  modifications  following; 
(that  is  to  say,) 

The  term  the  "registrar  of  the  county  court" 
shall  be  construed  to  mean  the  "  r^:istrar  of 
the  civil  bill  court  :*' 

The  term  "  Court  of  Probate "  shall  be  con- 
strued to  mean  the  "  Court  of  Probate  in 
DubUn." 


o:«»>«- — 


Schedule. 


Where  the  whole  estate  and  effects  of  the 
intestate  shall  not  exceed  in  value  twenty  pounds, 
the  sum  of  ^ye  shillings ;  and  where  the  whole 
estate  and  effects  shall  exceed  in  value  twenty 


pounds,  the  sum  of  five  shillings,  and  the  further 
sum  of  one  shilling  for  every  ten  pounds  or 
fraction  of  ten  pounds  by  which  the  value  shall 
exceed  twenty  pounds. 
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Chap.  53. 
Highland  Schools  Act,  1873. 


ABSTRACT  OF  THE  ENACTMENTS. 

Prdiminary, 

1.  Short  title. 

Endowment  Schools. 

2.  Charge  of  sums  in  schedule  on  Consolidated  Fund,  and  payment  thereof  to  school  board, 

Tenqforary  Provisions  and  Repeal, 

3.  Provision  for  existing  schoolmasters  and  other  past  transactions,  and  day  of  first  payment. 

4.  Cancellation  of  consols  invested  under  1^2  Fto/.  c.  87. 

6.  1  4-  2  Vict,  c,  87.  and  s.  78.  0/ 35  4-  36  Vict.  c.  62.  repealed. 
Schedule. 


An  Act  to  make  better  provision  re- 
specting certain  sums  payable  to 
Schoolmasters  of  Highland  Schools 
under  the  Act  of  the  session  of  the 
first  and  second  years  of  the  reign  of 
Her  present  Majesty,  chapter  eighty- 
seven,  intituled  "  An  Act  to  facifitate 
**  the  foundation  and  endowment  of 
"  additional  Schools  in  Scotland." 

(28th  July  1873.) 

Whereas  in  pursuance  of  the  Act  of  the 
session  of  the  first  and  second  years  of  the  reign 
of  Her  present  Majesty,  chapter  eighty-seven, 
intituled  "An  Act  to  facilitate  the  foundation 
"  and  endowment  of  additional  schools  in  Scot- 
"  land,"  (in  this  Act  referred  to  as  the  Highland 
Schools  Act,  1838,)  the  Commissioners  of  Her 
Migesty's  Treasury  (hereafter  referred  to  as  the 
TroMury)  have  purchased  twenty-four  thousand 
six  hunchred  and  sixty-six  pounds  ten  shillings 
and  fourpence  three  per  cent,  consolidated  Bank 
mnnuities  in  the  names  of  their  nominees  : 

And  whereas  at  the  passing  of  the  Education 
(Scotland)  Act,  1872,  there  was  payable  in  pur- 
suance of  the  Highland  Schools  Act,  1838,  out 
of  the  dividends  of  the  said  Bank  annuities,  to 
the  schoolmaster  appointed  in  each  of  the  parishes 

rBed  in  the  first  column  of  the  schedule  to 
Act,  the  annual  sum  set  opposite  to  the 
name  of  such  parish  in  the  second  column  of  that 
schedule,  and  the  dividends  of  the  said  Bank 
annuities  are  insufficient  to  pay  such  annual 
sums,  but  such  insufficiency  could  have  been 
supplied  under  the  Highland  Schools  Act,  1838, 
if  the  same  had  not  been  repealed  : 

And  whereas  by  the  Education  (Scotland) 
Act,  1872,  the  Highland  Schools  Act,  1838,  was 
repealed  in  general  terms,  subject  to  the  following 
proviso :  "  Provided  that  any  sum  payable  to  a 


"  schoolmaster  prior  to  the  passing  of  this  Act 
"  under  the  Act  of  the  first  and  second  years  of 
"  the  reign  of  Her  present  Majesty,  chapter 
*'  eighty-seven,  shall  continue  to  be  paid  to  him 
*'  so  long  as  he  holds  the  office  of  schoolmaster 
"  on  acccoimt  of  which  such  sum  was  payable  to 
"  him,  and  shall  thereafter  be  paid  to  the  school 
•*  board  of  the  parish  in  which  he  held  such  office 
"  for  the  purposes  of  the  school  fund,"  but  no 
provision  was  made  for  the  disposal  of  the  said 
Bank  annuities  or  for  meeting  the  said  insuffi- 
ciency of  the  dividends  thereof  to  pay  the  said 
sums: 

And  whereas  by  the  Education  (Scotland)  Act, 
1872,  the  school  board  was  substituted  for  the 
heritors  in  every  parish : 

And  whereas  it  is  expedient  expressly  to  repeal 
the  Highland  Schools  Act,  1838,  and  make  such 
provision  respecting  the  said  Bank  annuities  and 
annual  sums  as  is  herein-after  contained : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Highland 
Schools  Act,  1873. 

Endowment  Schools. 

2.  The  annual  sums  mentioned  in  the  schedule 
to  this  Act  shall,  irfter  the  passing  of  this  Act, 
be  charged  on  the  Consolidated  Fund  of  the 
United  Kingdom,  and  the  Treasmy  shall  by 
equal  half-yearly  payments  in  every  year  pay  out 
of  the  Consolidated  Fund  or  the  growing  produce 
thereof,  to  the  school  board  of  every  parish  named 
in  the  first  column  of  the  schedule  to  this  Act, 
for  the  purposes  of  the  school  fund,  the  annua) 
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sum  which  in  the  second  column  of  that  schedule 
is  placed  opposite  to  the  name  of  such  parish. 

Temporary  Provisions  and  Repeal. 

3.  So  long  as  any  schoolmaster  to  whom  any 
of  the  annu^  sums  mentioned  in  the  schedule  to 
this  Act  was  at  the  passing  of  this  Act  parable 
in  pursuance  of  the  Highland  Schools  Act,  1838, 
continues  to  hold  his  office,  the  school  board 
shall  pay  to  him  every  half-yearly  payment  of  that 
annual  sum  as  soon  as  may  be  after  they  receive 
the  same. 

Such  portion  of  the  said  annual  sums  as 
before  the  passing  of  this  Act  the  dividends  on 
the  said  consolidated  Bank  annuities  have  been 
insufficient  to  pav  shall  be  deemed  to  have  been 
charged,  since  the  passing  of  the  Education 
(Scotland)  Act,  1872,  on  the  Consolidated  Fund, 
and  shall  be  paid  or  repaid  out  of  the  same  or  out 
of  the  growing  produce  thereof. 

The  first  hiSf-yearly  payment  of  the  said  annual 
sums  in  pursuance  of  this  Act  shall  be  made  on 
the  eleventh  day  of  November  one  thousand 
eight  hundred  and  seventy-three. 


4.  As  soon  as  may  be  after  the  passing  of  this 
Act,  the  Treasury  shall  by  warrant  direct  the 
Governor  and  Company  of  the  Bank  of  England 
to  transfer  all  the  consolidated  three  per  cent. 
Bank  annuities  standing  in  the  books  of  the  said 
governor  and  company  in  the  names  of  the 
nominees  of  the  Treasury  in  pursuance  of  the 
Highland  Schools  Act,  1838,  to  the  Comnus- 
sioners  for  the  Reduction  of  the  National  Debt, 
and  on  the  said  transfer  being  made,  to  cancel 
the  same,  and  thereupon  the  Governor  and  Com- 
pany of  the  Bank  of  England  shall  caiise  such 
sums  of  Bank  annuities  to  be  transferred  and 
cancelled  bv  one  of  their  officers,  and  any 
dividends  which  at  the  time  of  the  transfer  may 
be  due  on  such  Bank  annuities  shall  be  apphed 
in  payment  of  the  annual  sums  mentioned  m  tiie 
schedule  to  this  Act. 

5.  llie  Highland  Schools  Act,  1838,  and  section 
seventy-eight  of  the  Education  (Scotland)  Act, 
1872,  from  the  words  '*and  provided  that  any 
sum  payable  to  a  schoolmaster,"  inclusive,  to  the 
end  of  that  section,  are  hereby  repealed. 


Klfi«CO« 


Schedule. 


Annual  Sums  payable  at  the  passing  of  35  &  36  Vict.  c.  62.  to  the  Schoolmasters  of  the  Parishes 

named  below  under  1  &  2  Vict.  c.  87. 
Parish.  Annual  Sum.  Parish.  Annual  Sam. 


£ 

s. 

d. 

1.  Acharacle     - 

-    34 

0 

0 

2.  BaUignnt     - 

3.  Croick 

-    34 

0 

0 

.    28 

0 

0 

4.  Cross 

-    25 

0 

0 

5.  Dunbeath    - 

.    28 

0 

0 

6.  Duror 

-    20 

0 

0 

7.  Dunskellar  - 

-    34 

0 

0 

S.  Foss 

-    32 

0 

0 

9.  Insh 

-    34 

0 

0 

10.  lona 

-    32 

0 

0 

11.  Keanlochbervie 

-    34 

0 

0 

12.  Keiss 

-    30 

0 

0 

13.  Kinlochluichart 

-    30 

0 

0 

14.  Kinlochspelvie 

15.  Laid  or  Poolewe 

-    20 

0 

0 

-    34 

0 

0 

16.  Lochgilphead 

-    34 

0 

0 

i7.  Oa   . 

.    30 

0 

0 

18.  Ownich 

19.  Portnahaven 

20.  North  Ronaldshay 

21.  Rannoch      - 

22.  Salen 

23.  Stencholl      - 

24.  Stoer 

25.  Strathy 

26.  Strontian 

27.  Tobennory  - 

28.  Tomintoul    - 

29.  Ullapool       - 

30.  Ulva 

Total 


£ 

s. 

(/. 

.    30 

0 

0 

-    30 

0 

0 

-    30 

0 

0 

-    30 

0 

0 

.    30 

0 

0 

-    30 

0 

0 

.    30 

0 

0 

-    25 

0 

0 

-    30 

0 

0 

-    34 

0 

0 

-    30 

0 

0 

-    32 

0 

0 

-    25 

0 

0 

£899 

0 

0 
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Chap.  54. 
Exchequer  Bonds  Aci^  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 


1.  Short  title. 


Preliminary. 


Exchequer  Bonds, 

2.  Treasury  may  raise  1,600,000/.  by  Exchequer  bonds. 
d.  Interest  on  bond  and  repayment  of  principal. 

4.  Payment  of  money  raised  to  Consolidated  Fund. 

5.  Extension  of  29  1^30  Vict.  c.  25.  as  to  forgery,  fyc.  to  bonds. 

6.  Recited  Act  and  this  Act  may  be  cited  together. 


An  Act  to  raise  the  sum  of  one  million 
six  hundred  thousand  pounds  sterling 
bj  Exchequer  Bonds  for  the  service  of 
the  year  ending  on  the  thirty-first  day 
of  March  one  thousand  eight  hundred 
and  seventy-four.      (28th  July  1873.) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliiunent 
assembled,  towards  making  good  the  supply  which 
we  have  cheerfully  granted  to  Your  Migesty  in  thb 
session  of  Parliament,  have  resolved  to  grant  unto 
Your  Migesty  the  sum  herein-after  mentioned; 
and  do  therefore  most  humbly  beseech  your 
Mi^esty  that  it  may  be  enacted ;  and  be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Ck>mmons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

Prelimnary. 

1.  This  Act  may  be  cited  as  the  Exchequer 
Bonds  Act,  1873. 

Exchequer  Bonds. 

2.  Towards  making  good  the  supply  granted 
to  Her  Mf^e^ty  for  the  service  of  the  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-four,  it  shall  be  lawful 
for  the  Conunissioners  of  Her  Majesty's  Treasury, 
at  any  time  or  times  not  later  than  the  said  thirty- 
first  day  of  March,  to  raise  anv  sum  or  sum9, 
not  exceeding  in  the  whole  one  million  six  hundred 
thousand  pounds,  by  the  issue  of  Exchequer  bonds 
in  manner  provided  by  the  Exchequer  Bill  and 
Bonds  Act,  1866,  so,  ho\yever,  that  no  bond  shall 


be  made  out  for  any  sum  less  than  one  hundred 
pounds. 

Every  bond  issued  in  pursuance  of  this  Act 
shall  provide  for  the  paying  off  of  such  bond  at 
par  at  anv  period  not  exc^ing  twelve  months 
from  the  date  of  such  bond. 

3.  The  interest  on  all  bonds  issued  in  pursuance 
of  this  Act  shall  be  charged  upon  and  issued  out 
of  the  Consolidated  Fund  of  the  United  Kingdom^ 
or  out  of  the  growing  produce  thereof. 

The  principal  monejr  secured  l^  every  bond 
issued  m  pursuance  of  this  Act  shall  be  repaid 
out  of  money  provided  by  Parliament  for  the 
purpose. 

4.  All  money  raised  by  Excheauer  bonds  issued 
in  pursuance  of  this  Act  shall  oe  paid  into  the 
receipt  of  Her  Majesty's  Exchequer  and  carried 
to  the  Consolidated  Fund  of  the  United  Kingdom. 

5.  Section  fifteen  of  the  Exchequer  Bills  and 
Bonds  Act,  1866,  (which  section  relates  to  the 
forgery  of  Exche<)uer  bills,)  shall  apply  to  all 
Exchequer  bonds  issued  in  pursuance  of  this  Act 
in  like  manner  as  if  it  were  herein  enacted  with 
the  substitution  of  Exchequer  bond  for  Exchequer 
bill. 

6.  The  Act  of  the  session  of  the  twenty-ninth 
and  thirtieth  years  of  the  rei^  of  Her  present 
Majesty,  chapter  twenty-five,  mtituled  "  An  Act 
*'  to  consolidate  and  amend  the  several  laws 
''  regulating  the  preparation,  issue,  and  pa;pient 
"  of  Exchequer  bills  and  bonds,"  is  in  tms  Act 
referred  to  as  the  Exchequer  Bills  and  Bonds  Act, 
1866,  and  that  Act  ana  this  Act  may  be  cited 
together  as  the  Exchequer  Bills  and  Bonds  Acts> 
1866  and  1873. 
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Chap.  54. 
The  Medical  Ad  (University  of  London),  1873. 


ABSTRACT  OP  THB  BNACTMBNTt. 


1.  Power  to  University  of  London  to  tnake  byelaw  with  a  view  to  the  Medical  Act. 

2.  Short  title  and  construction  of  Act. 


An  Act  to  amend  the  Medical  Acts  so  far 
as  relates  to  the  University  of  Lon- 
don. (28th  July  1873.) 

WuBRBAS  by  the  Medical  Act  (herein-after 
called  the  principal  Act),  and  Acts  amendini;^  the 
same,  eve^  person  beooming  possessed  of  any 
one  or  more  of  the  qualifications  mentioned  in 
the  said  Acts  is  to  be  entitled  to  be  registered 
under  the  principal  Act,  and  one  of  such  (quali- 
fications is  that  of  doctor,  or  bachelor,  or  hcen- 
tiate  of  medicine,  or  master  in  surgery  in  any 
university  of  the  United  Kingdom : 

And  whereas  by  the  principal  Act  it  is  further 
pronded,  that  any  two  or  more  .of  the  colleges 
and  bodies  in  the  Medical  Acts  in  that  behalf 
mentioned  may,  with  the  sanction  and  under  the 
directions  of  the  General  Council,  unite  and  co- 
operate in  conducting  the  examinations  required 
for  qualifications  to  be  registered  under  the 
principal  Act : 

And  whereas  the  University  of  London  is  one 
of  such  bodies,  but  doubts  are  entertained  whether 
it  is  able  to  take  advantage  of  the  herein-before 
recited  provisions  of  the  principal  Act  unless  it 
receives  further  powers  m>m  rarliament,  and 
accordingly  it  is  expedient  to  amend  the  Medical 
Acts  so  far  as  relates  to  the  said  University : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  If,  m  pursuance  of  the  principal  Act,  the 


University  of  London  unites  or  co-operates  with 
any  of  the  colleges  or  bodies  in  that  behalf  men- 
tioned in  the  Medical  Acts  in  conducting  the 
examinations  required  for  qualifications  to  be 
registered  under  the  principal  Act,  then,  notwith- 
standing anything  in  any  statute  or  charter  con- 
tiuned,  it  shall  be  lawful  for  the  chancellor,  vice- 
chancdlor,  and  fellows  for  the  time  being  of  the 
said  University  to  prescribe,  by  a  bjrelaw  under 
the  common  seal  of  the  said  University,  that  no 

Serson  shall  become  a  doctor  or  bachelor,  or 
centiate  of  medicine,  or  master  in  surgery  of  the 
said  University  unless  (in  addition  to  passing 
such  examination,  if  any,  and  complying  with 
such  other  conditions,  if  any,  as  may  be  prescribed 
by  any  byelaws  in  force  for  the  time  bem^  made 
in  pursuance  of  any  charter  of  the  said  Umverst^) 
he  shall  have  passed  such  examination  for  quui- 
fication  to  be  registered  under  the  Medical  Act, 
and  complied  with  such  conditions  relatinff 
thereto,  as  may  be  agreed  upon  between  the  said 
University  and  the  college  or  body,  colleges  or 
bodies,  with  whom  the  said  University  may  be 
united  or  co-operating  as  aforesaid. 

Provided,  that  no  byelaw  made  in  pursuance 
of  this  Act  shall  be  of  any  force  unless  it  has  tiie 
assent  of  one  of  Her  Majesty's  Principal  Secre- 
taries of  State,  and  that  it  shiol  be  lawnil  for  one 
of  such  Secretaries  of  State  at  any  subsequent 
time,  if  he  shall  think  fit,  to  revoke  such  assent. 

2.  This  Act  'may  be  cited  for  all  purposes  as 
The  Medical  Act  (University  of  London),  1873, 
and  shall  be  construed  as  one  with  the  Medical 
Acte. 


Chap.  56. 
Treasury  Chest  Fund. 


ABSTRACT  OP  THE   BNACTMBNT8. 

1.  Limitation  of  balance  of  Treasury  Chest  Fund,  and  payment  of  surplus  to  Consolidated  Fund, 

2.  Construction  and  short  title. 

3.  Repeal  o/24  Sr  25  rtct.  c.  127.  s.  1. 
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An  Act  to  reduce  the  Limit  of  the  avail- 
able Balance  of  the  Treasury  Chest 
Fund.  (28th  July  1873.) 

Whbreas  bj  an  Act  of  the  session  of  the 
twenty-fourth  and  twentv-fiffch  years  of  the  reign 
of  Her  present  Majesty,  chapter  one  hundred  and 
twenty-seven,  intituled  *'  An  Act  for  limiting  and 
regulating  the  Treasury  Chest  Fund'*  (in  this 
Act  referred  to  as  the  principal  Act),  it  is  pro- 
vided that  the  available  balance  of  the  Treasury 
Chest  Fund  therein  mentioned  should  be  limited 
not  to  exceed  the  sum  of  one  million  three  hun- 
dred thousand  pounds,  and  that  if  upon  taking 
the  annual  account  therein  mentioned  the  balance 
should  exceed  such  sum,  the  surplus  should  be 
paid  to  the  Consolidated  Fund : 

And  whereas  it  is  expedient  to  reduce  the  said 
balance : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  avaiUble  balance  of  the  Treasury  Chest 
Fund  shall  not  exceed  the  smn  of  one  million 
pounds  *,  and  if  upon  the  taking  of  the  annual 
abstract  account  mentioned  in  the  principtd  Act 
such  available  balance  is  found  to  exceed  that 
sum,  the  Commisisioners  of  Her  Majesty's  Trea- 
sury shall  direct  the  excess  to  be  paid  to  and 
form  part  of  the  Consolidated  Fund  of  the  United 
Kingdom. 

2.  This  Act  shall  be  construed  as  one  with  the 
principal  Act,  and  the  principal  Act  and  this  Act 
may  be  cited  together  as  the  Treasurv  Chest 
Funds  Acts,  1861  and  1873,  and  each  Act  may 
be  cited  as  the  Treasury  Chest  Fund  Act  of  the 
year  in  which  it  was  passed. 

3.  Section  one  of  the  principal  Act  is  herel]^ 
repealed. 


Chap.  57. 
The  Consolidated  Fund  {Permanent  Charges  Redemption)  Act,  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Contract/or  redemption  of  anntdty, 

3.  Pa^ffient  oftnoney  and  cesser  of  annuity, 

4.  Proviso  in  case  of  annuities  under  five  pounds,  or  redemption  money  under  100/. 

5.  Miscellaneous  provisions. 

6.  Return  of  transactions  under  this  Act. 

7.  Definitions, 

8.  Application  of  Act  to  Ireland. 

9.  Application  of  Act  to  Isle  of  Man. 


An  Act  to  make  provision  for  the  Re- 
demption of  divers  permanent  Charges 
on  the  Consolidated  Fund  and  on  the 
Votes  of  Parliament. 

(28th  July  1873.) 

Whereas  under  section  fifteen  of  the  Crown 
Lands  Act,  1866,  divers  pensions,  annuities,  and 
other  annual  payments  formerly  payable  out  of 
the  land  revenues  of  the  Crown  have  been  trans- 
ferred to  the  Consolidated  Fund  of  the  United 
Kingdom,  and  are  at  the  time  of  the  passing  of 
this  Act  charged  thereon  and  payable  thereout : 

And  whereas  there  are  chargea  on  and  payable 
out  of  the  said  Consolidated  Fund,  and  moneys 
provided  by  Parliament,  other  pensions,  annuities. 


and  annual  payments  which  will  not  determine 
with  the  life  of  the  individuals  to  whom  the  same 
are  at  the  passing  of  this  Act  payable,  which  are 
not  part  of  the  Bank  annuities  that  form  the 
National  Debt : 

And  whereas  it  is  expedient  to  provide  for  the 
redemption  of  such  pensions,  annuities,  and 
annual  payments : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mijes^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  maybe  cited  as  "The  Consolidated 
Fund  (Permanent  Charges  Redemption)  Act, 
1873." 
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2.  Where  any  annuity  (as  defined  by  this  Act) 
is  charged  on  and  payable  out  of  the  Consolidated 
Fund  of  the  United  Kinj^dom,  or  moneys  pro- 
vided by  Parliament,  either  in  perpetuity  or  for  a 
period  not  determinable  with  the  life  of  the  indi- 
vidual to  whom  the  same  is  for  the  time  being 
payable,  the  Treasury  may  at  any  time  contract 
for  the  redemption  of  the  same  or  any  part 
thereof  by  payment  out  of  moneys  provided  by 
Parliament  of  a  capital  sum  not  exceeding  such 
sum  as  would,  according  to  the  average  price  of 
Government  securities  at  the  date  of  such  con- 
tract, purchase  an  amount  of  Government 
securities  vielding  annual  dividends  equal  to  the 
amount  of  such  annuity. 

In  entering  into  any  such  contract,  the  Trea- 
sury shall  have  regard  to  the  contingency  (if  any) 
of  the  determination  of  the  annuity,  and  may 
smrender  such  contingency  upon  such  terms  as 
they  may  think  reasonable. 

Where  the  person  to  whom  such  annuity  is  for 
the  time  being  payable  is  a  limfled  owner,  the 
contract  made  for  the  redemption  of  the  annuitv 
shall  not  be  valid  unless  it  is  assented  to,  if  such 
limited  owner  is  an  ecclesiastical  corporation  in 
England,  by  the  Ecclesiastical  Ck)mmissioners  for 
England,  and  in  any  other  case  by  the  Court  of 
Chancery,  but  when  so  assented  to  shall  be 
binding  on  the  heirs,  successors,  executors,  and 
administrators  of  such  limited  owner,  and  all 
other  persons  interested  in  the  annuity. 

3.  The  money  for  the  redemption  of  the 
annuity,  in  case  the  owner  is  an  ecclesiastical 
corporation  in  England,  shall  be  paid  to  the 
Ecclesiastical  Commissioners  for  England,  and  in 
other  cases  where  the  owner  is  a  limited  owner 
shall,  and  in  any  case  where  the  owner  is  not  a 
limited  owner  may  be  paid  into  the  Court  of 
Chancenr  to  an  account  intituled  ex  parte  the 
owner  of  the  annuity  in  the  matter  of  this  Act, 
or  to  such  other  account  as  may  be  directed  by 
the  said  Court,  or  by  a  rule  under  the  Court  of 
Chancery  Funds  Act,  1872,  and  shall  be  applied 
by  or  under  the  direction  of  the  Ecclesiastical 
Gommissioners  and  the  said  Court  respectively 
for  the  benefit  of  the  person  entitled  thereto. 

As  soon  as  any  money  is  paid  in  pursuance  of 
any  contract  for  the  Redemption  of  any  annuity, 
that  annuity  shall  cease  to  be  charged  on  and 
payable  out  of  the  Consolidated  Fund,  or  moneys 
provided  by  Parliament,  so,  however,  that  any 

Proportionate  jMtft  of  such  annuity  which  may  be 
ue  up  to  the  time  of  such  payment  shall  be  paid 
to  the  person  entitled  thereto. 

4.  In  the  case  of  an  annuity  not  payable  to  an 
ecclesiastical  corporation,  if  the  annuity  does  not 
exceed  five  pounds  a  year,  or  the  sum  payable  for 
the  redemption  of  the  annuity  does  not  exceed 
one  hundred  pounds^  the  contract  need  not  be 


assented  to  by  the  Court  of  Chancery,  and  the 
money  need  not  be  paid  into  the  Court  of  Chan- 
cery, but  may  be  paid  to  the  person  entitled  for 
the  time  being  to  receive  the  annuity,  and  the 
receipt  of  such  person  shall  be  a  good  discharge 
for  money  so  paid. 

5.  Where  any  doubt  exists  either  as  to  whether 
a  person  to  whom  an  annuil^  for  the  time  being 
is  payable  is  or  is  not  a  limited  owner,  or  as  to 
the  title  of  a  person  to  any  annuity,  the  contract 
may  be  assented  to,  the  money  paid,  and  other 
proceedings  under  this  Act  had,  as  if  the  person 
to  whom  such  annuity  is  payable  were  a  limited 
owner. 

Any  power  vested  by  this  Act  in  the  Court  of 
Chancery  may  be  exercised  by  a  judge  thereof 
sitting  at  chambers. 

Any  contract  made  in  pursuance  of  this  Act 
may,  if  it  is  so  agreed,  provide  for  the  redemption 
of  an  annuity  by  the  transfer  of  any  Government 
securities  instead  of  the  payment  of  a  sum  of 
money ;  and  the  provisions  of  this  Act  shall  be 
construed  accordingly,  with  the  necessaiy  modifi- 
cations. 

The  average  price  of  Government  securities 
shall  be  determined  according  to  the  avosge 
price  stated  in  the  account  sent  by  the  Governor 
and  Company  of  the  Bank  of  England  to  the 
Commissioners  for  the  Reduction  of  the  National 
Debt,  in  pursuance  of  any  Act  of  Parliament. 

6.  The  Treasury  shall  cause  to  be  laid  before 
the  House  of  Commons  in  every  year  an  account 
of  all  annuities  redeemed  in  pursuance  of  this 
Act,  and  the  particulars  of  such  redemption,  and 
the  reasons  therefor. 

7.  In  this  Act — 

The  term  "Treasury"  means  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  any 
two  of  them : 

The  term  "Government  securities"  means 
any  consolidated,  reduced,  or  new  three 
pounds  per  centum  Bank  annuities  : 

The  term  "annuity"  includes  any  pension 
or  annual  payment,  but  does  not  include  any 
Government  securities  or  any  annuities,  for 
life  or  years,  granted  or  payaole  by  the  Gom- 
missioners for  the  Reduction  of  the  National 
Debt: 

The  term  "person"  includes  a  body  corpo- 
rate: 

The  term  "  limited  owner "  means  a  corpora- 
tion (aggregate  or  sole),  tenant  in  tail  or  for 
life,  a  married  woman  entitled  in  her  own 
right,  a  guardian,  a  committee  of  a  lunatic 
or  idiot,  a  trustee  for  any  purpose,  charitable 
or  other,  an  executor  or  administrator,  and 
any  person  entitled  to  any  less  interest  in  an 
annuity  than  a  tenancy  for  life. 
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8.  In  the  application  of  this  Act  to  Ireland, 
the  following  modifications  shall  be  made : 

(1.)  The  Court  of  Chancery  shall  mean  the 
Court  of  Chancery  in  Ireland,  and  any 
general  rule  or  order  which  can  be  made 
with  respect  to  the  proceedings  of  such 
court  sludl  be  substituted  for  a  general 
rule  under  the  Court  of  Chancery  Funds 
Act,  1872. 

9.  This  Act  shall  apply  to  the  Isle  of  Man, 
subject  to  the  following  provisions : 


(1.)  An  ecclesiastical  corporation  in  England 
shall  be  deemed  to  include  an  ecclesiastical 
corporation  in  the  Isle  of  Man. 

(2.)  The  court  of  hiffhest  jurisdiction  in  the 
Isle  of  Man  shaU  be  substituted  for  the 
Court  of  Chancery. 

(3.)  Money  may  be  paid  into  court  in  such 
manner  as  may  be  directed  by  the  court, 
or  by  any  general  rule  or  order  which  can 
be  made  with  respect  to  practice  or  pro- 
ceedings in  such  court. 


Chap.  58. 
Military  Manceuvres  Act^  1 873. 


ABSTRACT  OP  THE   ENACTMENTS. 

1.  Short  title. 

Regulations  as  to  the  forces, 

2.  Passage  of  forces  over  lands. 

3.  Lands  closed  against  passage  qf  forces. 

4.  Compensation  for  damage  done  by  forces. 

5.  Commissions  for  making  regulations  as  to  passage  of  forces  over  lands. 

6.  Mode  of  determining  the  compensation  payable  in  respect  of  damage  by  passage  of  forces. 

Regulations  as  to  persons  not  belonging  to  the  forces,  and  Miscellaneous. 

7.  Offences  against  Act. 

8.  Constables  to  be  (^pointed  for  repression  of  offences  against  Act. 

9.  Justices  to  be  appiotnted  for  punishment  qf  offences  against  Act. 

10.  Evidence  of  orders  and  regulations. 

Camping  grounds. 

11.  Specified  camping  grounds  to  be  within  the  limits  of  Act, 

Definitions. 

12.  Definitions. 

Duration  of  Act. 

13.  Time  during  which  Act  is  to  remain  in  force. 

Scheduhs. 


An  Act  for  making  provision  for  facili- 
tating the- Manoeuvres  of  Troops  to 
be  assembled  during  the  ensuing 
Autumn.  (28th  July  1873.) 

Whereas  it  is  intended  that  during  the 
ensuing  autumn  a  separate  body  of  troops  should 
be  assemblfd  for  the  purposes  of  militanr  instruc- 
tion within  each  of  the  areas  firstly  and  secondly 
described  in  the  first  schedule  hereto,  which  areas 
are  herein-after  included  under  the  expression 
"the  limito  of  this  Act :" 

And  whereas  it  is  expedient  that  provision 
fihould  be  made  for  facilitating  the  exercise  of  the 


said  troops,  and  for  making  compensation  to 
persons  whose  lands  may  1:nb  damaged  by  the 
passage  of  such  troops,  and  for  other  purposes 
connected  with  such  assemblage  of  troops : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  "  Military  Manoeuvres  Act,  1873." 

Regulations  as  to  the  forces. 

2.  Within  the  limits  of  this  Act  the  forces  to 
which  this  Act  appHes,  in  this  Act  referred  to  as 
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"the  forces,"  with  their  arms,  munitioiis  of  war, 
and  stores,  may  pass  over  any  unenclosed  or  any 
authorised  enclosed  lands,  whether  public  or 
private,  and  maj  execute  niilitary  manoeuvres  on 
such  lands.  They  may  also  encamp  on  any  un- 
enclosed lands,  or  any  authorised  enclosed  land 
not  under  cultivation,  or  any  authorised  enclosed 
arable  land  from  which  the  crops  have  been 
gathered^  and  for  the  purpose  of  anv  encampment, 
or  for  military  exercises,  dig  trencbes  and  throw 
up  temporary  field  works  on  any  such  lands.  The 
forces  may  supply  themselves  with  water  from 
any  authorised  sources  of  water,  and  may,  for  the 
purpose  of  obtaining  such  supply,  dam  up  any 
running  water,  use  any  private  or  occupation 
roads,  pass  over  any  authorised  enclosed  lands, 
and  do  aU  such  other  acts  and  things  as  may  be 
required.  They  may  also  make  temporary  brioges 
across  streams  at  authorised  places,  and  slope  the 
banks,  and  otherwise  do  such  acts  in  relation  to 
the  crossing  streams  as  may  be  neoeasary  for 
providing  for  the  safe  passage  of  the  forces,  with 
their  arms,  munitions  of  war,  and  stores. 

Provided  that  it  shall  not  be  lawful  for  the 
forces  to  foul  the  leets  of  the  Plymouth  Water- 
works Ck)mpany,  or  to  interfere  with  the  same 
except  for  the  purpose  of  pumping  water  there- 
fr(mi,  and  compensation  shall  be  made  to  such 
company  for  the  water  taken  for  the  supply  of  the 
forces  from  such  leets,  such  compensation  to  be 
ascertained  in  the  same  manner  in  which  the 
compensation  payable  in  respect  of  damage  to 
lana  is  determined  under  this  Act. 

3.  Nothing  in  this  Act  contained  shall  empower 
the  forces  to  enter  upon  or  interfere  with  anv 
dwelling-house,  farmyard,  garden,  orchard, 
pleasure  ground,  nursery  ground,  rabbit-warren, 
park,  or  any  premises  endosed  within  the  curti- 
lage of  or  attached  to  any  dwelling-house,  or  any 
lands  bearing  roots  or  standing  crops,  or  any 
underwoods,  or  any  enclosed  lands,  except  en- 
closed lands  which  may  be  declared  to  be  lands 
on  which  the  forces  are  authorised  to  enter,  in 
this  Act  referred  to  as  authorised  enclosed  lands. 

Lands  sown  with  artificial  grasses,  whether 
enclosed  or  not,  shall  be  deemed  to  be  enclosed 
lands  within  the  meaning  of  this  Act. 

4.  Full  compensation  shall  be  made,  out  of 
moneys  to  be  i»rovided  by  Parliament,  for  any 
damage  that  ma;^  be  caused  to  any  lands  within 
the  limits  of  this  Act,  by  or  in  conseouence  of 
the  forces,  or  the  strangers  aocompanymg  such 
forces,  passing  over  or  occupying  such  lands; 
and  the  amount  of  compensation  pa^ble  to  any 
person  entitled  to  such  compensation  shaU  be 
determined  as  herein-after  mentioned ;  but  no 
person  belonging  to  the  forces  shall  be  liable  to 
any  action,  suit,  indictment,  or  other  Itffal  pro- 
ceding  in  respect  of  any  trespass  committed  by 


him  upon  or  damage  done  to  land  situate  witiiin 
the  limits  of  this  Act. 

5.  A  commission  shall  be  fonned  for  each  of 
the  said  scheduled  areas,  in  this  Act  referred  to 
as  the  county  commission  of  the  area,  consisting, 
as  to  the  area  firstly  described  in  the  first  sche- 
dule hereto,  of  the  Lord  Lieutenant  of  the  county 
of  Stafford  and  the  members  representing  in  this 
present  Parliament  the  eastern  and  western  diri- 
sions  of  the  counter  of  Stafford;  and  as  to  the 
area  secondly  described  in  the  said  first  schedule, 
of  the  Lord  Lieutenant  of  the  county  of  Devon 
and  the  members  representing  in  tnis  present 
Parliament  the  southern  division  of  the  county  of 
Devon;  and  as  respects  each  of  the  said  com- 
missions, one  of  Her  Migesty's  Principal  Secre- 
taries of  State  may  from  time  to  time,  by  writing 
under  his  hand,  add  to  thor  number,  or  fill  up 
any  vacancy  occasioned  in  their  number  by  the 
death,  resij^nation,  or  unwillingness  to  act  of  any 
member  of  such  commisAon.  Each  of  the  said 
commiBsions  shall  make  such  rules  as  to  the 
places  and  times  of  meeting,  the  quorum  at 
meetings,  and  the  modes  of  procedure  as  they 
think  fit.  Every  question  shall  be  decided  by  a 
minority  of  the  votes  of  the  members  of  the  com- 
mission voting  on  that  question. 

The  officer  in  command  of  the  forces  within 
each  of  the  said  scheduled  areas  and  the  county 
commission  of  such  area  shall  fh>m  time  to  time, 
as  to  the  area  within  their  jurisdiction,  by  order 
authorise  anything  by  this  Act  directed  to  be 
authorised,  and  in  particular  declare  what  a- 
closed  lands  are  to  be  deemed  to  be  authorised 
lands  and  what  sources  of  water  to  be  authorised 
sources  for  the  purposes  of  this  Act.  The  said 
officer  and  commission  may  also  by  order  make 
regulations  with  respect  to  the  protection  of  cattle 
and  sheep  by  securing  the  same  in  folds  or  fann- 
yards,  and  with  respect  to  any  other  mattear  or 
thing  which  they  may  deem  essential  tot  the 
purpose  of  preventing  damage  to  property,  and 
for  more  efficiently  carrying  into  effect  the  pu^ 
poses  of  this  Act. 

Public  notice  shall  be  given  wifhin  each  area, 
in  such  manner  as  may  be  directed  by  the  county 
commission  of  that  area,  of  any  regulation  made 
in  pursuance  of  this  Act  for  the  protection  of  any 
cattle,  sheep,  or  other  property,  and  no  person 
who  negled^  to  comply  with  fi^ny  regulation  so 
made  in  relation  to  his  property  shall  be  entitled 
to  claim  compensation  in  respect  of  any  dama^ 
caused  to  such  property  in  consequence  of  us 
having  been  guilty  of  such  neglect  as  afbiesaid. 

Any  powers  by  this  Act  given  to  a  county  com- 
mission and  the  officer  in  command  of  the  totctB, 
within  either  of  the  said  scheduled  areas,  of 
making  any  order  or  doing  any  other  act  or  thing 
may  be  exercised  on  beha&  of  the  commission  by 
any  member  or  members  of  such  commission  to 
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whom  such  powers  may  have  been  delegated  by 
the  commission,  and  on  behalf  of  the  officer  by 
any  officer  or  officers  deputed  by  him  for  the 
purpose ;  and  for  the  purpose  of  facilitating  the 
exercise  of  the  powers  conferred  by  this  Act  on 
such  county  commission  and  officer  in  command, 
the  said  commission  and  officer  shall  make  ar- 
rangements for  securing  the  attendance  of  a 
sufficient  number  of  members  of  the  said  com- 
mission at  such  places  and  with  such  bodies  of 
troops  as  may  be  agreed  upon,  with  the  view  of 
the  members  so  in  attendance  acting  for  the  pur- 
poses of  this  section  in  conjunction  with  the 
officer  in  command  of  the  troops  or  any  officers 
deputed  bv  him. 

Ally  onler  made  in  pursuance  of  this  Act  in 
relation  to  lands  may  describe  such  lands  by 
refn^nce  to  a  map  or  in  any  other  convenient 
manner,  and  any  order  declaring  what  lands  are 
to  be  deemed  authorised  enclosed  lands  or  au- 
thorised sources  of  water  may  either  descnbe  the 
lands  or  sources  so  authorised  or  may  declare  all 
the  lands  or  sources  of  water  ntdthin  either  of  the 
said  scheduled  areas,  or  any  part  thereof,  with  the 
specified  exceptions,  to  be  authorised  enclosed 
lands  or  authorised  sources  of  water. 

Any  lands  from  entering  on  which  the  forces 
are  prohibited  shaU,  when  deemed  necessary  by 
the  county  commission  having  jurisdiction  in 
respect  of  such  lands,  be  marked  by  flags  or  in 
such  other  manner  as  ma^r  for  the  time  being  be 
directed  bv  the  said  commission. 

Any  order  made  under  this  Act  may  be  altered 
or  amended  or  a  new  order  made  in  lieu  thereof. 

6.  The  following  enactments  shall  be  made 
with  respect  to  compensation  for  damage  under 
this  Act : 

(1.)  The  CJommissioners  of  the  Treasunr  shall 
appoint  a  fit  person  for  each  of  the  said 
scheduled  areas,  in  this  Act  called  the 
compensation  officer,  whose  duty  it  shall 
be,  immediately  the  forces  have  ceased  to 
occupy  or  pass  over  any  part  of  the  sche- 
duled area  for  which  such  officer  acts,  to 
ascertain  the  damage  done,  and  to  receive 
and  settle  summanly,  and  as  far  as  prac- 
ticable, by  agreement,  the  amount  of  com- 
pensation, in  which  case  the  compensation 
officer  shall  either  cause  the  compensation 
to  be  paid  at  once,  or  shall  give  a  writing 
to  the  person  entitled,  stating  the  amount 
to  be  paid,  and  the  place  and  date  at 
which  tne  same  will  be  paid,  such  date  not 
being  later  than  thirty  days  from  the  time 
at  which  such  writing  is  given : 

<2.)  The  mode  in  which  chums  of  compensation 
are  to  be  sent  to  the  compensation  officer 
shall  be  notified  within  each  of  the  said 
scheduled  areas  in  manner  directed  by  the 
county   commission   having  jurisdiction 


over  sueh  area.      Every  claim  for  com- 
pensation shaU  be  sent  to  the  compensa- 
tion officer  immediately  after  the  forces 
have  ceased  to  occupy  or  pass  over  the 
land  in  respect  of  which  compensation  is 
claimed,  and  at  the  latest  within  one  week 
after  the  damage  done  : 
(3.)  Compensation  may  be  paid  to  the  person 
in  actual  occupation  of  the  land  in  respect 
of  which  it  is  claimed,  or,  in  case  of  his 
absence  or  inabihty,  to  his  wife  or  some 
member  of  his  family,  his  steward,  or  other 
person  acting  for  him  in  the  cultivation 
and  management  of  the  land,  whose  re- 
ceipt shall  be  a  complete  discharge  for  the 
damage  in  respect  of  which  the  compen- 
sation is  paid : 
(4.)  The  Commissioners  of  the  Treasury  may, 
if  they  think  fit,  appoint  two  or  more  per- 
sons to  be  compensation  officers  in  eacn  of 
the  said  schedided  areas,  and  each  of  the 
persons  so  appointed  shall  perform  the 
duties  and  have  the  powers  oy  this  Act 
conferred  on  the  compensation  officer : 
(5.)  If  the  compensation  officer  fails  to  settle 
any  claim  for  compensation,  or  is  unable 
to  decide  the  person  to  whom  compensa- 
tion is  payable,  the  case  shall  be  referred 
by  him  to  the  court  of  arbitration  formed 
under  this  Act  for  each  of  the  said  sche- 
duled  areas,  with   a   statement   by  the 
compensation  officer  of  what  he  considers 
a  fair  compensation  for  the  damage  done : 
(6.)  A  court  of  arbitration 'shall  be  formed  for 
each  of  the  said  scheduled  areas,  consisting 
of  three  persons,  one  of  whom  shall  be 
named  by  the  countv  commission  of  that 
area,  in  writing  under  the  hands  of  any 
two  or  more  of  the  members  of  that  com- 
mission,   one    by  the  Conmiissioners  of 
Her  Majesty's  Treasury,  and  the  third  by 
the  two  persons  already  chosen,  in  writing 
under  their  hands,  or,  in  case   of  their 
failure  to  agree  as  to  such  appointment 
within  three  days,  by  the  Chief  Justice  of 
the  Court  of  Queen's  Bench : 
(7.)  Any  vacancy  in  the  office  of  any  member 
of  a  court  of  arbitration  formed  under 
this  Act  occasioned  by  death,  resignation, 
unwillingness  to  act,  or  otherwise,  shall 
be  filled  up  by  the  authority  which  ap- 
pointed the  vacating  member  in  the  same 
manner  in  which  the  vacating  member  was 
appointed : 
(8.)  Tnere  shall  be  paid  to  the  members  of  any 
court  of  arbitration  formed  under  this  Act 
such  compensation  as  the  said  Secretary 
of  State  may,  with  the  approval  of  the 
Treasiuy,  determine : 
(9.)  The  court  of  arbitration  for  each  of  the 
said  scheduled  areas  shall,  as  respects  the 
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area  for  which  it  is  formed,  have  full 
power  to  decide  all  Questions  whatsoever, 
whether  of  law  or  tact,  which  it  may  be 
necessary  to  decide  for  the  purpose  of 
awarding  compensation  under  this  Act, 
and  in  particular  to  decide  in  any  case  of 
alleged  damage  to  lands  whether  such 
damage  was  or  was  not  caused  by  or  in 
consequence  of  the  forces,  or  the  strangers 
accompanying  such  forces,  passing  over  or 
occupying  such  lands,  and  also  (if  such 
damage  was  so  caused)  to  determine  the 
person  entitled  to  receive  compensation 
for  such  damage,  and  such  court  of  arbi- 
tration shall  not  be  subject  to  be  restrained 
in  the  due  execution  of  its  powers  by  the 
order  of  any  court,  nor  shall  any  proceed- 
ings before  it  be  removed  by  certiorari  into 
any  court,  nor  shall  any  avv^rd  by  it  be  set 
aside : 

(10.)  A  court  of  arbitration  under  this  Act  may 
examine  witnesses  on  oath,  and  with  re- 
spect to  the  enforcing  the  attendance  of 
witnesses,  after  a  tender  of  their  expenses, 
the  examination  of  witnesses,  and  the  pro- 
duction of  books,  papers,  and  documents, 
shall  have  all  such  powers,  rights,  and 
privileges  as  are  vested  in  one  of  Her  Ma- 
jesty's superior  courts  of  law  for  such  or 
the  like  piupose : 

(11.)  A  court  of  arbitration  under  this  Act  may 
hold  its  sittings  at  such  times  and  places 
as  it  thinks  expedient,  and  any  jurisdiction 
or  act  to  be  exercised  or  done  hj  such 
court  of  arbitration  may  be  exercised  or 
done  by  any  two  members  of  that  court : 

(12.)  A  court  of  arbitration  under  this  Act 
may  appoint  a  valuer,  and  may  delegate 
to  such  valuer  such  powers  of  assessing 
compensation  under  this  Act  as  it  may 
think  fit ;  hut  an  appeal  may  he  had  from 
his  decision  to  the  court  of  arbitration 
which  appointed  such  arbitrator : 

(13.)  A  court  of  aibitration  under  this  Act  may 
examine  any  valuer  appointed  by  such 
court  as  to  the  amount  of  compensation 
which  in  his  opinion  ought  to  be  paid  in 
any  case  of  damage  brought  before  it,  and 
may  adopt  or  reject  his  opinion  as  it  thinks 
just : 

(14.)  A  court  of  arbitration  under  this  Act  may 
review  and  rescind  or  vary  any  order  or 
decision  previously  made  by  it ;  but,  save 
as  aforesaid,  every  order  or  decision  of  the 
said  court  shall  be  final : 

(15.)  A  court  of  arbitration  under  this  Act 
shall  publish  in  such  manner  as  it  thinks 
fit  directions  as  to  the  mode  in  which  appli- 
cations are  to  be  made  to  it  under  this 
Act: 

(16.)  A  court  cf  arbitration  under  this  Act 


shall  not  be  bound  to  hear  an^  counsel  or 
attorney,  but  any  person  claimmg  compen- 
sation  may  appear  in  person  or  by  some 
agent  autnorised  by  him  in  writing,  and 
such  court  of  arbitration  may,  in  addition 
to  compensation  for  damage,  grant  further 
compensation  for  costs  reasonably  incurred 
in  substantiating  a  claim,  or  may  refo&e 
such  costs  wholly  or  partially,  or  reduce 
the  amount  of  compensation  if  the  person 
claiming  refused  a  fair  ofiPer  from  the  com- 
pensation officer : 
(17.)  Anj  person  fraudulently  claiming  an4 
receiving  compensation  to  which  he  ii  not 
entitled  under  this  Act  shall  be  guilty  oi 
a  fraud,  and  liable  to  be  dealt  with  as 
if  he  had  fraudulently  received  monej 
under  false  pretences,  and  shall  in  addition 
be  liable  to  pay  the  money  received  to  the 
person  entitled  thereto. 

Regulations  as  to  persons  not  belonging  to  the 
forces,  and  Miscellaneous, 

7.  If  any  stranger  commits  any  trespass  upon 
or  does  any  damage  to  any  lands  within  the  limits 
of  this  Act,  he  shall  be  guilty  of  an  (^nce 
against  this  Act,  and  shall  be  liable  to  a  penilty 
not  exceeding  forty  shillings,  in  addition  to 
making  full  compensation  in  money  for  any 
damage  he  may  have  caused. 

Any  stranger  going  on  any  lands  within  the 
limits  of  this  Act  on  which  the  public  is  not  en- 
titled by  law  to  go  without  the  permission  of  the 
officer  in  command  of  the  forces  within  the  area 
of  which  such  lands  form  part,  or  of  some  officer 
deputed  by  him,  shall  be  deemed  to  have  com- 
mitted a  trespass  on  such  lands,  and  be  punish- 
able accordingly. 

If  any  stranger,  not  having  such  permission  as 
aforesaid,  when  warned  not  to  go  on  any  land, 
attemps  to  go  thereon,  or,  when  on  such  land  and 
warned  to  depart  therefrom,  refuses  so  to  depart, 
he  shall,  in  addition  to  any  other  penalty  to  whidi 
he  may  be  subject,  be  deemed  guilty  of  an  offence 
against  this  Act,  and  be  liable  to  a  penalty  not 
exceeding  forty  shillings.  He  may  also  be  pre- 
vented by  force  from  going  on,  or  be  rcmovea  by 
force  from  any  such  lands  as  aforesaid. 

For  the  purposes  of  this  section,  a  warning  not 
to  go  on  lands  or  to  depart  from  lands  may  be 
given  by  any  sentinel  or  other  person  belonging 
to  the  forces  or  by  any  constable,  and  in  the  case 
of  enclosed  lands  every  stranger  nut  having  such 
permission  as  aforesaid  shall  be  deemed  to  have 
been  warned  not  to  go  upon  such  lands,  and  be 
punishable  accordingly. 

Any  constable  may  take  possession  of  any 
horse  or  carriage  with  which  any  stranger  is  tres- 
passing, and  may  remove  the  same  from  any 
lands  on  which  it  is  found ;  and  no  compensation 
shall  be  payable  in  respect  of  any  damage  whidi 
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may  accrue  to  anj  sucb  horse  or  carriage  by 
reason  of  such  removal^  which  is  not  caused  by 
the  wilftil  act  or  neglect  of  the  constable  removing 
the  same. 

If  any  person  without  due  authority  moves 
any  flag  or  other  mark  distinguishing  any  lands 
within  the  limits  of  this  Act,  or  obstructs  or  in- 
terferes with  the  movements  of  the  forces,  or  cuts 
or  damages  any  telegraph  wire  laid  down  by  or 
for  the  use  of  the  forces,  he  shall  be  guilty  of  an 
offence  against  this  Act,  and  be  liable  to  a  penalty 
not  exce^ing  five  pounds. 

If  any  person,  within  either  of  the  said  sche- 
duled areas,  enters  on  any  lands  for  the  time 
being  directed  to  be  kept  clear,  or  within  the  lines 
of  any  encampment  belon^ng  to  the  forces,  with- 
out the  special  permission  in  writing  of  the  officer 
in  command  of  the  forces  within  such  area,  or  of 
some  officer  deputed  by  him,  he  shall  be  guilty 
of  an  offence  against  this  Act,  and  be  liable  to  a 
penalty  not  exceeding  forty  shillings ;  and  may, 
if  he  refuses  to  go,  be  removed  by  force  from 
any  lands  on  which  he  has  so  enterea. 

Any  person  charged  with  committing  any 
offence  against  this  Act  may  be  taken  into  cus- 
tody without  warrant  by  any  constable  or  person 
autnorised  to  act  as  a  constable,  and  may  oe  de- 
tained until  he  can  be  brought  before  such  a 
special  magistrate  as  is  in  this  Act  mentioned, 
and  be  d^t  with  according  to  law;  Provided 
that  no  person  shall  be  detained  under  the  ])owers 
of  this  section  for  more  than  six  hours  without 
being  brought  before  a  special  magistrate. 
'  Any  constable  or  person  authorised  by  this  Act 
to  act  as  a  constable  using  force  in  cases  in  which 
force  is  by  this  section  permitted  to  be  used,  shall 
be  indemnified  from  all  consequences  which  may 
resuH  hi>m  such  user  of  force. 

Any  two  justices  of  the  peace  residing  in  the 
immediate  vicinity  of  any  place  where  encamp- 
ments or  manoeuvres  are  about  to  take  place  m 
pursuance  of  this  Act,  or  any  special  magistrate 
accompanying  a  body  of  troops,  may,  upon  the 
requisition  of  the  superior  officer  commanding 
such  body  of  troops,  and  with  the  consent  of  the 
owner  or  occupier  of  land  over  which  any  foot- 
paths or  other  rights  of  way  (save  turnpike, 
county,  or  parish  roads)  exist,  temporarily  close 
or  divert  any  such  footpaths  or  other  rights  of 
way  being  within  the  Umits  of  this  Act ;  provided 
idways,  that  the  duration  and  limits  of  such  stop- 
page or  diA'crsion  shall  be  publicly  declared  by 
printed  notices  twelve  hours  previously. 

The  permission  of  the  officer  in  command  of 
the  forces  assembled  on  either  of  the  said  sche- 
duled areas,  or  of  some  officer  deputed  by  him, 
shall,  for  the  purposes  of  this  section,  be  signified 
by  a  document  written  or  printed,  or  partly 
written  and  partly  printed,  ana  authenticated  in 
such  manner  as  may  be  directed  by  the  said 
Secretary  of  State. 


8.  The  said  Secretary  of  State,  with  the  con- 
sent of  the  authority  having  power  to  dispose  of 
the  services  of  any  constables,  may,  by  order 
under  his  hand,  appoint  such  constables,  or  any 
of  them,  to  act  as  constables  within  either  of  the 
said  scheduled  areas,  or  any  part  thereof;  and 
every  constable  so  appointed  shall,  within  the 
area  or  part  for  which  he  is  appointed,  have  all 
such  powers,  privileges,  and  immunities,  and  be 
liable  to  all  such  responsibilities  as  any  constable 
duly  appointed  has  within  his  constablewick,  by 
virtue  of  the  common  law  of  the  realm,  or  of  any 
Act  of  ParUament  for  the  time  being  in  force. 

Any  person  belonging  to  the  forces  may,  within 
either  of  the  said  scheduled  areas,  when  (»lled 
upon  by  any  constable,  assist  such  constable  in 
performing  any  duty  imposed  upon  him  by  this 
Act,  or  may,  when  directed  by  his  commanding 
officer,  act  as  a  constable  in  respect  of  any  offence 
against  this  Act ;  and  any  person  so  assisting  or 
directed  to  act  shall,  during  the  performance  of 
such  duty,  have  the  same  powers,  privileges,  and 
immunities  as  a  constable  appointed  by  the  said 
Secretaiy  of  State  to  act  within  such  scheduled 
area. 

9.  The  said  Secretary  of  State  may,  as  respects 
each  of  the  said  scheduled  areas,  by  order  under 
his  hand  appoint  any  county  justice  or  justices, 
having  jurisdiction  within  such  area,  or  any  part 
of  such  area,  with  his  or  their  consent,  to  attend, 
for  any  time  named  in  such  order,  the  forces  or 
any  portion  of  the  forces  when  assembled  in  such 
area ;  and  any  justice  so  appointed,  in  this  Act 
referred  to  as  a  special  magpstrate,  shall,  during 
the  time  so  named,  have  jurisdiction,  as  a  justice 
of  the  peace,  to  punish  any  offence  against  this 
Act,  by  whomsoever  committed,  within  the  limits 
of  the  area  for  which  he  is  appointed  a  special 
magistrate,  and  any  offence  b)r  any  other  Act 
punishable  upon  summary  conviction,  and  com- 
mitted by  any  stranger. 

Any  power  by  this  Act  given  to  a  special 
magistrate  may  be  exercised  by  any  two  or  more 
special  magistrates  having  Uke  jurisdiction. 

Any  special  magistrate  may  try  any  case  in  the 
open  air,  or  in  any  other  place  which  he  may  think 
convenient,  and  if  the  offence  be  committed  in 
view  of  such  magistrate  he  may  punish  the 
offender  without  any  further  evidence.  An 
information  in  writing  shall  not  be  required  in 
respect  of  any  offence  triable  by  any  special 
magistrate. 

Where  the  special  magistrate  determines  that 
compensation  is  to  be  paid  by  any  offender  for 
any  damage  caused  by  him  to  lands,  such  mams- 
trate  shall  order  such  compensation  to  be  paid  to 
the  person  entitled  to  receive  such  compensation, 
and  shall,  for  the  purpose  of  determining  the 
person  so  entitled,  and  the  amount  of  compensa- 
tion payable,  but  subject  to  the  appod  herein- 
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after  mentioned,  have  all  the  powers  by  this  Act 
given  to  the  court  of  arbitration,  and  the  magis- 
trate making  such  order  shall  certify  the  same  to 
the  compensation  officer,  and  the  amount  so  paid 
shall  be  taken  into  consideration  in  considering 
any  further  claim  to  compensation  in  respect  of 
the  damage  so  conMnitted. 

Where  any  person  is  guilty  of  an  offence  against 
this  Act  at  a  place  within  the  limits  of  this  Act, 
where  the  forces,  or  any  portion  of  them,  are 
exercising  or  encamping,  the  special  magistrate 
before  whom  such  offence  is  tried  may,  if  he  thinks 
fit,  instead  of  subjecting  the  offender  to  any  other 
penalty,  commit  him  to  the  custody  of  any 
constable  or  constables,  and  direct  him  to  be 
detained  by  such  constable  or  constables,  either 
on  the  field,  or  at  any  convenient  spot,  for  any 
period  not  exceeding  six  hours ;  and  such  order 
of  commitment  shaU  be  valid  without  any  pre- 
liminary written  proceedings,  provided  that  the 
special  magistrate  is  satisfied  that  the  offender 
has  been  guilty  of  the  offence  in  respect  of  which 
he  is  committed  to  custody. 

Subject  as  aforesaid,  any  offence  triable  under 
this  Act    by  any  special    magistrate    shall  be 

Srosecuted,  as  nearly  as  may  be,  in  manner 
irected  by  the  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty-three,  intituled  "  An  Act 
"  to  facilitate  the  poformance  of  the  duties  of 
"  justices  of  the  peace  out  of  sessions  within 
"  England  and  Wales  with  respect  to  summary 
"  convictions  and  orders,"  inclusive  of  any  Acts 
amending  the  same. 

No  order  made  or  warrant  issued,  or  other  act 
or  thing  done,  in  pursuance  of  this  Act,  by  a 
special  magistrate,  shall  be  impeached  on  the 
ground  of  any  defect  in  the  jurisdiction  of  such 
magistrate,  unless  the  objection  to  such  jurisdic- 
tion is  made  at  the  time  of  tbe  making  or  issue 
df  such  order  or  warrant,  or  the  doing  of  such 
act  or  thing. 

Where  a  special  magistrate  under  this  Act 
awards,  by  way  of  compensation  for  any  damage 
done  to  lands,  any  sum  exceeding  five  pounds, 
any  person  aggrieved  by  the  decision  of  such 
magistrate  may,  upon  giving  seciu-ity  for  costs  to 
the  satisfaction  of  the  magistrate,  appeal  to  the 
next  practicable,  court  of  general  or  quarter 
sessions  holden  for  the  county  in  which  the  cause 
of  appeal  has  arisen,  and  such  court  may,  upon 
the  hearing  of  the  appeal,  confirm,  reverse,  or 
modify  the  decision  of  the  special  magistrate,  or 
make  such  other  order  in  the  matter  as  the  court 
thinks  just. 

•  Offences  against  this  Act  shall  be  triable  only 
by  a  special  magistrate,  but,  subject  as  aforesaid, 
nothing  in  this  Act  contained  shall  affect  any 
jurisdiction  which  the  justices  of  the  county  in 
which  any  offence  may  be  committed  would  have 
had  if  this  Act  had  not  passed. 


10.  Evidence  of  any  order  or  regulation  made 
by  or  on  behalf  of  a  county  conmaission,  either 
alone  or  in  comunction  with  the  officer  in  com- 
mand of  the  forces,  or  any  officer  deputed  by 
him,  may  be  given  in  all  legal  proceedings  what- 
ever by  the  production  of  a  copy  purporting  to 
be  certified  to  be  a  true  copy  by  any  member  of 
such  commission,  and  notice  of  any  order  or 
regulation  made  as  aforesaid  may  be  served  on 
any  person  personally  or  by  leaving  a  copy  of 
such  notice  at  his  usual  place  of  abode. 

No  proof  shall  be  required  of  the  handwriting 
or  official  position  of  any  person  certiMng  in 
pursuance  of  this  section  to  the  truth  of  a  copy 
of  any  such  order  or  regulation. 

Any  order  or  regulation  of  which  evidence  is 
given  in  pursuance  of  this  Act  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  duly 
made. 

Evidence  of  any  rule  or  proceeding  of  a  county 
commission,  or  of ,  any  member  thereof,  nti 
including  such  order  as  aforesaid,  may  be  given 
in  all  legal  proceedings  whatever  by  the  pro- 
duction of  a  certificate  under  the  hands  of  any 
two  or  more  members  of  the  commission  declaring 
such  rule  to  have  been  made,  or  proceeding  to 
have  taken  place.  " 

Evidence  of  any  permission  given  or  order  made 
by  or  on  behalf  of  the  officer  in  command  of  the 
forces  acting  within  either  of  the  scheduled  areas, 
or  any  officer  deputed  by  him,  may  be  given  in 
all  legal  proceedings  whatever  by  the  production 
of  a  copy  purporting  to  be  certified  to  be  a  true 
copy  by  the  officer  in  command  of  the  forces,  or 
any  officer  from  time  to  time  deputed  by  him  to 
certify  the  same. 

Camping  Grounds, 

11.  The  several  camping  grounds  mentioned 
in  the  first  and  second  parts  of  the  second 
schedule  hereto,  together  with  all  such  lands  and 
sources  of  water  in  the  neighbourhood  of  the  said 
camping  grounds  capable  of  affording  or  facili- 
tating a  supply  of  water  to  the  forces  while 
encamping  or  halting  thereon,  as  may  be  deter- 
mined by  the  officer  in  command  of  the  forces, 
and  a  commissioner  to  be  appointed  in  manner 
in  this  section  mentioned  to  be  authorised  lands 
and  authorised  sources  of  water,  shall  be  deemed 
for  all  purposes  to  be  within  the  limits  of  this 
Act,  to  the  same  extent  and  in  the  same  manner, 
subject  as  in  this  section  mentioned,  as  if  tiiey 
were  included  in  the  first  schedule  hereto,  and, 
as  to  the  camping  grounds  mentioned  in  the  first 
part  of  the  said  second  schedule,  formed  part  of 
the  area  firstiy  described  in  the  said  first  schedule, 
and  as  to  the  camping  grounds  mentioned  in  the 
second  part  of  the  said  second  schedule  formed 
part  of  the  area  secondly  described  in  the  said 
first  schedule. 
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The  Lord  Lieutenant  of  every  couniy^  in  which 
ray  of  the  said  camping  grounas  are  situate  shall 
appoint  a  commissioner  or  commissioners  to  act 
under  this  section  for  that  county,  and  every 
conunissioner  so  appointed  shall,  in  respect  of  the 
camping  grounds  referred  to  in  this  section  and 
situate  in  the  coun^  for  which  he  is  appointed, 
be  deemed  to  be  substituted  for  a  county  com- 
mission, and  shall  hare  the  same  powers  and 
stand  in  the  same  relation  to  the  officer  in  com- 
mand of  the  forces,  or  any  officer  from  time  to 
time  deputed  hj  him,  as  the  county  conunission 
has  and  stands  in  the  case  of  lands  within  the 
jurisdiction  of  such  county  commission. 

If  the  Lord  Lieutenant  of  any  county  in  which 
any  of  the  said  camping  grounds  are  situate  omit 
to  comply  with  the  provisions  of  this  section  with 
respect  to  the  appointment  of  a  commissioner 
for  a  period  of  fourteen  days  after  the  passing  of 
this  Act,  the  Secretary  of  State  may  make  such 
appointment  instead  of  such  Lord  Lieutenant ; 
any  vacancy  in  the  office  of  a  commissioner 
appointed  under  this  section  may  be  filled  up  by 
the  authority  which  appointed  him. 

For  the  purposes  of  this  section  the  officer  in 
command  of  the  forces  shall  mean  with  respect  to 
the  camping  grounds  mentioned  in  the  first  part 
of  the  said  second  schedule  the  officer  in  com- 
mand of  the  forces  within  the  first  of  the  said 
scheduled  areas,  and  with  respect  to  the  camping 
grounds  mentioned  in  the  second  part  of  the  said 
second  schedule  the  officer  in  command  of  the 
forces  within  the  second  of  the  said  scheduled 
areas. 

Anjr  special  magistrate  appointed  for  any  of 
the  siod  camping  grounds  shaU  be  a  justice  of  the 
peace  acting  in  and  for  the  county  in  which  such 
camping  ground,  or  some  part  thereof,  is  situate. 

Definitions. 

12.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  expressions  have  the  mean- 
ings herein-after  respectively  assigned  to  them; 
that  is  to  say. 
The    expression    "forces  to    which  this  Act 
applies  "  or  "the  forces  "  means  and  includes 
all  such  regular  troops,  militia,  yeomanry, 
volunteers,  licensed  sutlers,  and  followers  in 
or  of  any  of  the  said  forces,  as  may  for  the 
time  being  be  assembled,  within  the  limits  of 
this  Act,  or  any  part  thereof,  during  the 
ensuing  autumn  for  the  purposes  of  military 
instruction,  and  are  subject  to  the  Mutiny 
Act  and  Articles  of  War ;  it  shall  also  include 
any  police  attached  to  the  said  forces,  or  any 
part  thereof,  but  not  so  as  to  subject  such 
police  to  the  Mutiny  Act   and  Articles  of 

The  officer  appointed  to  the  command  of 
the  forces  witbm  each  of  the  said  scheduled 


areas,  or  any  officer  or  officers  deputed  by 
him,  may  from  time  to  time  grant  licenses 
to  persons  applying  for  the  same  authorising 
such  persons  to  act  as  licensed  sutlers  to  the 
forces  which  he  commands,  or  to  be  followers 
of  such  forces,  and  may  from  time  to  time 
revoke  any  licenses  so  granted : 
.  Any  holders  of  such  licenses  shall  be 
subject  to  the  Mutiny  Act  and  Articles  of 
War,  and  shall  be  deemed  to  be  licensed 
sutlers  and  followers  within  the  meaning  of 
the  said  Act  and  Articles,  but  all  other  sutlers 
and  followers  in  or  of  the  said  forces,  or  any 
part  thereof,  shall  for  the  purposes  of  this 
Act  be  deemed  to  be  strangers : 

Any  licenses  granted  in  pursuance  of  this 
sectiob  shall  be  in  such  form  and  authenti- 
cated in  such  manner  as  may  be  prescribed 
by  the  said  Secretary  of  State,  and  shall 
declare  the  fact  that  the  person  thereby 
licensed  is  subject  to  the  Mutiny  Act  and  to 
the  Articles  of  War : 

The  expression  "  strangers  accompanying  the 
forces  "  or  "  strangers  "  or  "  stranger  "  means 
all  such  persons  or  any  such  person  as  may 
for  the  time  being  be  attending  on  or  accom- 
panying the  forces  to  which  this  Act  applies, 
or  any  part  thereof,  for  the  purpose  of  trad- 
ing, amusement,  or  anjr  other  purpose  what- 
ever, and  are  not  or  is  not  subject  to  the 
Mutiny  Act  and  Articles  of  War,  but  shall 
not  include  any  owner  or  occupier  of  lands 
when  on  the  lands  owned  or  occupied  by 
him: 

The  expression  "damage  to  lands " includes 
damage  to  trees,  underwoods,  crops,  animals, 
or  other  property  on  such  lands,  and  also 
any  loss  or  injury  that  may  be  sustained  by 
the  occupier  of  any  such  lands  on  account 
of  his  being  unable  to  cultivate  and  sow 
com  or  other  seeds  on  such  lands  during 
such  occupation  and  passing  over  such  lands ; 
also  any  loss  or  injury  sustained  by  any 
occupier  from  shutting  up  and  securing  his 
cattle  or  sheep  in  folds  or  farmyards ;  also 
any  loss  or  iiyury  sustained  by  any  person 
by  the  damming  up  of  any  running  stream, 
or  by  iiyury  to  or  exhaustion  of  any  pond  or 
source  of  water,  or  by  the  use  of  any  private 
or  occupation  roads ;  and  "  lands  "  includes 
lands  covered  by  water : 

The  expression  "  arms,  munitions  of  war,  and 
stores  "  includes  all  matters  and  things  re- 
quired for  the  use  of  the  forces  to  whom  this 
Act  applies,  or  any  part  thereof,  and  all 
animals  and  conveyances  used  for  the  con- 
veyance of  such  matters  or  things ;  also  all 
animals  used  for  the  food  of  the  forces,  or 
any  part  thereof : 

The  expression  "unenclosed  lands"  includes 
any  unfenced  or  open  lands. 
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Duration  of  Act, 

13.  This  Act,  in  so  far  as  it  relates  to  the 
power  of  the  forces,  or  any  part  thereof,  to  pass 
over  and  occupy  land,  shall  remain  in  force  till 
the  first  day  of  October  next,  and  no  longer,  but 


in  80  £ur  as  it  relates  to  the  giving  of  compensa- 
tion for  damaffe  caused  by  the  passage  or  occupa- 
tion of  such  forces,  shall  remain  in  force  till  the 
first  day  of  June  one  thousand  eight  hundred 
and  seventy-four^  and  no  longer. 


Schedules. 


First  Schedule. 


Area  firstly  described. 
Cannock  Chase, 

For  the  purposes  of  this  Act  the  area  therein 
referred  to,  as  firstly  described  iti  the  first  Sche- 
dule, shall  be  deemed  to  be  enclosed  by  a  boun- 
dary line  commencing  in  the  centre  of  the  high 
road  leading  from  Bloxwich  to  Cannock  at  a 
point  hidf  a  mile  to  the  south  of  the  Great  Wyrley 
toll-gate,  and  running  in  a  northerly  direction 
along  the  centre  of  the  above  high  road  through 
the  town  of  Cannock  to  the  point  where  the  said 
road  is  crossed  on  the  level  oy  the  Trent  Valley 
Railway  at  a  distance  of  about  one  mile  to  the 
south  of  the  town  of  Stafford,  thence  along  the 
above-named  railway  to  Lichfield  Junction,  thence 
along  the  South  Staffordshire  Railway  to  the 
Brownhills  station,  thence  along  an  imaginary 
straight  line  to  the  point  in  the  centre  of  the  high 
road  leading  from  Bloxwich  to  Cannock,  about 
half  a  m'de  south  of  the  Great  Wyrley  toll-gate. 


Area  secondly  described. 
Dartmoor, 

For  the  purposes  of  this  Act  the  area  therein 
referred  to,  as  secondly  described  in  the  first 
Schedule,  shall  be  deemed  to  be  enclosed  by  a 
boundary  line  commencing  at  the  point  of  junc- 
tion of  the  rivers  Tavy  and  Wallcomb,  and  run- 
ning along  the  centre  of  the  latter  river  to  a  point 
where  that  river  turns  to  the  north,  about  one 
mile  to  the  north-east  of  Great  Mis  Tor,  thence 
along  an  imaginary  straight  line  to  Moorgate 
Toll,  thence  along  an  imaginary  line  passing 
through  Hathercombe  and  Withercombe  to  Holne, 
thence  along  an  imaginary  straight  line  to  the 
paper  mills  situate  at  a  distance  of  about  half  a 
mue  to  the  south  of  Femhill,  thence  along  an 
imaginaiy  straight  line  to  Axter  gate,  thence 
along  an  imaginaiy  straight  line  to  Pound,  and 
thence  along  an  imaginar^r  straight  line  to  the 
point  of  junction  of  the  rivers  Tavy  and  Wall- 
comb. 


Second  Schedule. 


Part  I. 


Camping  Grounds  on  the  March  to  and 
FROM  Cannock  Chase. 

0.) 

Chorley  Wood  Common, — near  Rickmanswortb, 
Hertfordshire, 

(2.) 
Berkhampstead  Common,  Hertfordshire, 

(3.) 
Rammamere  Heath,  Bedfordshire, 

(4.) 
Stony  Stratford.^X  field  at  the  north  of  the 
town,  about  6  acres  in  extent,  in  the  occupation 
of  Rev.  —  Thomas. 

(5.) 
Dunsmore  Heath, — Field  in  the  occupation  of 
Mr.  Broomidge,  20  acres,  about  300  yards  off 
London  Road,  and  midway  between  Dun6bardi 
and  Coventry ;  the  road  to  it  turning  off  at  a 
pUce  called  "  Frog  Hall." 

(6.) 
Nuneaton.—A  field  of  4  acres  belonging  to 
Mr.  Spencer. 

(70 
Tamworth, — Stafibrdshire  Moor,  50  yards  from 
main  road,  close  to  town  of  Tamwor^,  300  yards 
from  the  river  "  Tame." 


Part  II. 


Camping  Grounds  on  the  March  to  and 
FROM  Dartmoor. 


MardoH  Doum, 


(1.) 

(2.) 


Dartington  Deer  Park, — Consisting  of  a  space 
of  about  forty  acres  enclosed  by  waUa  and  by  the 


Digitized  by 


Goo< 


CHAP.  68.] 


36  &  37  VICTOEIA,  1873. 


177 


rnrer  Dart,  commonly  known  as  Dartington  Deer 
Park,  together  with  the  two  meadows  adjacent  to 
Dartin^n  Deer  Park  on  the  west*  contoining 
respectively  seven  and  nine  acres*  ^d  in  the 
occupation  of  Mr.  Watson. 

(3.) 
Totnes  Racecourse, — Ck)n8istinpr  of  meadow  land 
known  as  Totnes  Racecourse,  together  with  the 
meadow  adjacent  thereto  on  the  east*  containing 
about  five  acres,  and  in  the  occupation  of 
Mr.  Skinner,  and  the  meadow  lying  to  the  north- 
west of  the  racecourse  bounded  by  the  river  Dart, 
the  mill  leat*  and  the  line  of  the  South  Devon 
Railway  Company,  containing  about  four  acres, 
and  in  the  occupation  of  Mr.  Skinner  aforesaid, 
and  the  four  meadows  adjacent  to  the  racecourse 
on  the  south-west,  containing  respectively  about 
seven  acres,  five  acres,  four  acres,  and  three  acres, 
and  in  the  occupation  of  Mr.  Heath. 


(4.) 
Western  Beacon, — Being  the  area  enclosed  by 
a  boundary  line  commencing  at  the  central  point 
of  the  summit  of  the  hill  called  the  Western 
Beacon,  and  running  firom  thence  along  an 
imaginary  straight  line  to  Addicombe,  thence 
along  the  road  which  leads  from  Addicombe  to 
Iv^  Bridge  to  a  point  in  that  road  distant  one 
mile  from  Ivy  Bridge,  thence  along  an  imaginary 
straight  line  to  a  point  distant  due  east  from  the 
said  point  one  thousand  yards,  and  thence  along 
an  imaginary  straight  line  to  the  point  of  com- 
mencement of  the  boundary  line  on  the  summit 
of  the  said  Western  Beacon* 

(5.) 

Ducks  Marsh. — Being  that  piece  of  land  con- 
taining about  twelve  acres,  situate  in  the  parish 
of  Alphington,  in  the  county  of  Devon,  and 
known  as  *'  Ducks  Marsh." 


Chap.  59. 
Slave  Trade  {East  African  Courts)  Act,  1873. 


ABSTRACT  OF  THB   ENACTMENTS. 

1.  Short  title, 

2.  Definition  of  terms. 

3.  Jurisdiction  of  courts  in  regard  to  slave  vessels,  slaves,  goods,  and  effects, 

4.  Appeal  to  Her  Majesty  in  Council, 

5.  Making  of  rules  and  tables  of  fees  under  26  ^  27  Vict,  c.  24.  ss.  14  to  18, 

6.  Application  of  Act  to  bases  already  adjudicated, 

7.  Extension  of  Act  to  future  treaties, 

8.  Act  in  schedule  repealed. 

Schedule. 


An  Act  for  regulating  and  extending 
the  Jurisdiction  in  matters  connected 
with  the  Slave  Trade  of  the  Vice- 
Admiralty  Court  at  Aden,  and  of  Her 
Majesty's  Cbnsuls  under  Treaties  with 
the  Sovereigns  of  Zanzibar,  Muscat, 
and  Madagascar,  and  under  fiituro 
Treaties.  (5th  August  1873.) 

Whereas  treaties  for  the  more  effectual  sup- 
pression of  the  slave  trade  have  been  made  by  or 
on  behalf  of  Her  Majesty  with  chiefs  or  states  in 
Arabia^  and  on  the  shores  of  the  Persian  Gulf^ 
and  on  the  east  coast  of  Africa,  and  in  the 
islands  of  Madagascar  and  Zanzibar,  and  the 
Comoro  islands  : 

And  whereas  by  the  Foreign  Jurisdiction  Act, 

1S43,  it  was  among  other  things  enacted  "  that  it 

**  is  and  shall  be  lawful  for  Her  Majesty  to  hold, 

**  exercise,  and  eiyoy  any  power  or  jurisdiction 

Vol.  LI. — Law  Jour.  Stat. 


"  which  Her  Majesty  now  hath  or  may  at  any  time 
"  hereafter  have  within  any  country  or  place  out 
"  of  Her  Mijesty's  dominions  in  the  same  and  as 
"  ample  a  manner  as  if  Her  Majesty  had  acquired 
*'  such  power  or  jurisdiction  by  the  cession  or 
"  conquest  of  territory  :** 

And  whereas  by  various  treaties  Her  Migesty  is 
empowered  to  exercise  jurisdiction  within  the 
dominions  of  the  Sultan  of  Zanzibar,  the  Imaum 
of  Muscat,  and  the  Sovereign  of  Madagascar,  in 
regard  to  vessels  captured  on  suspicion  of  being 
engaged  in  the  slave  trade  : 

And  whereas  by  an  Order  in  Council  relating 
to  the  dominions  of  the  Sultan  of  Zanzibar,  and 
dated  the  ninth  day  of  August  one  thousand 
eight  hundred  and  sixty-six,  and  another  Order 
in  Council  relating  to  the  dominions  of  the 
Imaum  of  Muscat,  and  dated  the  fourth  day  of 
November  one  thousand  eight  hundred  and 
sixty-se\'en,  and  a  third  Order  in  Council  relating 
to  the  dominions  of  the  Sovereign  of  Madagascar, 
and  dated  the  fourth  day  of  February  one  thou- 
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sand  eight  hundred  and  sixty-nine,  it  was  in  each 
case  ordered  that  Her  Majesty's  consul  within 
the  dominions  to  which  the  order  relates  should, 
for  and  within  the  said  dominions,  and  in  regard 
to  vessels  captured  on  suspicion  of  bein^  engaged 
in  the  slave  trade  within  those  domimons,  have 
all  such  jurisdiction  as  for  the  time  bein^  ordi- 
narily belongs  to  courts  of  vice-admiralty  m  Her 
Majesty's  possessions  abroad : 

And  whoreas  a  vice-admiralty  court  has  been 
established  at  Aden,  but  has  only  a  limited  juris- 
diction in  matters  relating  to  the  slave  trade : 

And  whereas  by  *'  The  Slave  Trade  Jurisdiction 
(Zanzibar)  Act,  1869,"  provision  was  made  for 
the  exercise  of  the  said  jurisdiction  by  Her 
Majesty's  consul  within  the  dominions  of  the 
Sultan  of  Zanzibar : 

And  whereas  it  is  expedient  to  make  further 
provision  for  the  exercise  of  the  said  jurisdiction 
oy  Her  Majesty's  consxils  within  the  dominions 
of  the  Sovereigns  of  Zanzibar,  Muscat,  and 
Madagascar,  and  for  the  exercise  of  jurisdiction 
in  malters  relating  to  the  slave  trade  by  the 
Vice- Admiralty  Court  at  Aden : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
foUows : 

1.  This  Act  may  be  cited  as  the  Slave  Trade 
(East  African  Courts)  Act,  1873. 

2.  In  this  Act— 

The  term  "vessel"  means  any  vessel  used 
in  navigation : 

The  term  "  treaty  "  includes  any  convention, 
agreement,  engagement,  or  arrangement : 

The  term  "foreign  state"  includes  any 
foreign  nation,  people,  tribe,  sovereign, 
prince,  chief,  or  head  man  : 

The  term  "  existing  East  African  slave  trade 
treaty "  means  a  treaty  made  by  or  on 
behalf  of  Her  Migesty  with  any  foreign 
state  in  Arabia  or  on  the  East  Coast  of 
Africa,  or  the  shores  of  the  Persian  Gulf, 
or  in  any  island  lying  off  Arabia,  or  off 
such  coast  or  shores,  including  the  islands 
of  Zanzibar  and  Madagascar  and  the 
Comoro  islands,  for  the  more  effectual 
suppression  of  the  slave  trade,  and  in  force 
at  tne  passing  of  this  Act : 

The  term  "  East  African  courts  "  means  the 
Vice-Admiralty  Court  at  Aden,  and  anv  of 
Her  Migesty's  consuls  within  the  dominions 
of  the  sovereigns  of  Zanzibar,  Muscat, 
and  Madagascar,  when  exercising  jurisdic- 
tion in  pursuance  of  the  recited  Orders  in 
Council. 


3.  All  jurisdiction  which  is  by  any  Act  con- 
ferred on  the  Vice-Admiralty  Courts  in  Her 
Majesty's  possessions  abroad,  in  regard  to  Biitidi 
vessels  seized  by  the  commander  or  officer  of  say 
of  Her  Mb^esty's  ships  on  suspicion  of  beii^t 
engaged  in  or  fitted  out  for  the  slave  trade,  and 
in  regard  to  the  persons,  slaves,  goods,  and  effects 
on  ho&td  thereof,  is  hereby  confmred  on  the  East 
African  courts,  in  regard  to  vessels  seized  by  the 
conmiander  or  officer  of  any  of  Her  Majesty's 
ships  on  suspicion  of  being  engaged  in  or  fitted 
out  for  the  slave  trade,  and  to  the  persons,  slaves, 
goods,  and  effects  on  boa^  thereof,  in  the  follow- 
ing cases;  namely, 

(1.)  Where    the    vessel   seized   is   a   British 

vessel; 
(2.)  Where  the  vessel  seized  has  been  seized  in 
pursuance  of  any  existing  East  African 
slave  trade  treaty ;  and 
(3.)  Where  the  vessel   seized    is  not   shown 
to  the  court  to  be  entitled  to  claim  the 
protection    of   the  flag    of   any   foreign 
state. 
Each  of  the  East   African  courts  shall  have 
the  same  jurisdiction  in  regard  to  any  person 
who  has  been  seized  either  at  sea  or  land,  on  the 
ground  that  he  has  or  is  suspected  to  have  been 
detained  as  a  slave,  for  the  purpose  of  the  slave 
trade,  as  the  court  would  have  under  this  section 
if  he  had  been  so  detained  on  board  a  vessel  that 
was  seized  and  brought  in  for  adjudication. 

All  jurisdiction  exercised  under  this  section 
shall  for  the  purposes  of  any  such  Act  as  above 
mentioned  be  deemed  to  be  exercised  in  pursuance 
of  that  Act. 

4.  The  provisions  of  the  Vice- Admiralty  Courts 
Act,  1863,  with  respect  to  appeals  to  Her  M^esty 
in  Council  from  any  decree  or  order  of  a  Vice- 
Admiralty  Court  shall  apply,  mutatis  mutandis, 
to  appeals  from  any  decree  or  (arder  of  the  East 
African  courts  made  or  purporting  to  be  made  in 
the  exercise  of  their  jurisdiction  under  this  Act.  ' 

5.  The  provisions  of  the  Vice-Admiraltjr  Courts 
Act,  1863,  with  respect  to  rules  toucmng  the 
practice  to  be  observed  in  the  Vice-Admiralty 
Courts,  and  tables  of  fees  to  be  taken  by  the 
officers  and  practitioners  thereof,  shall  apply  in 
like  manner  as  if  they  were  herein  enacted  with 
the  substitution  of  the  East  African  Courts  for 
the  Vice- Admiralty  Courts,  and  of  the  place  in 
which  any  such  court  is  held  for  the  Britieir 
possession  in  which  the  Vice-Admiralty  Court  is 
established. 

6.  This  Act  shall  apply  to  all  cases  of  vessels, 
slaves,  goods,  and  effects  seized  by  the  oommandff 
or  officer  of  any  of  Her  Majesty's  ships,  and 
abjudicated  upon  by  any  of  the  East  African 
courts,  whether  before  or  after  the  passing  of  this 
Act. 
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7.  Where  any  treaty  in  relation  to  the  slave 
trade  is  made  after  the  passing  of  this  Act,  hy 
or  on  hehalf  of  Her  Majesty,  with  any  foreign 
State  in  Arabia,  or  on  the  East  Coast  of  Africa,  or 
on  the  shores  of  the  Persian  Gulf,  or  in  any 
island  lying  off  Arabia  or  off  such  coast  or  shores, 
including  the  islands  of  Zanzibar  and  Madageiscar 
and  the  Ck)moro  islands.  Her  Majesty  may  by 
Order  in  CJouncil  direct  that  as  from  such  date, 
not  being  earlier  than  the  date  of  the  treaty,  as 
may  be  specified  in  the  order,  such  treaty  shall 
be  deemed,  and  thereupon  (as  from  the  saict  date, 
or,  if  no  date  is  specified,  as  from  the  date  of  such 
order)  such  treaty  shall  be  deemed  to  be  an 
existing  East  African  slave  trade  treaty  within 
the  meaning  of  this  Act,  and  the  provisions  of 
this  Act  shall  apply  and  be  construed  accord- 
ingly. 

Her  Majesty  majr  by  such  order,  or  any  sub- 
sequent oKler  referring  to  the  same  treaty,  render 
the  application  of  this  Act  subject  to  such  con- 
ditions, exceptions,  and  qualifications  as  may  be 
deemed  expedient,  and  limit  or  exclude  the 
jurisdiction  of  any  of  the  East  African  courts. 

Her  Majesty  may  by  such  order,  or  any  subse- 

rtnt  order  referring  to  the  same  treaty,  direct 
t  any  court,  consul,  or  person  authorised  by 
or  in  pursuance  of  an  Order  in  Council  to 
exercise  within  the  dominions  of  the  foreign  state 
with  whom  the  treaty  is  made  jurisdiction  in 
matters  relating  to  the  slave  trade,  shall,  subject 
to  the  conditions,  exceptions,  and  limitations,  if 
any,  contained  in  the  order,  exercise  all  the 
jurisdiction  conferred  by  this  Act  on  the  East 
African  courts ;  and  -such  court,  consul,  or  person, 
when  exercising  such  jurisdiction,  shall  be  deemed 
to  be"bne  of  the  East  African  courts  within  the 
meaning  of  this  Act. 

Every  such  order  shall  recite  or  embody  the 
terms  of  the  treaty,  so  far  as  they  relate  to  the 


slave  trade,  and  shall  be  laid  before  both  Houses 
of  Parliament  within  six  weeks  after  it  is  made, 
or,  if  Parhament  be  not  then  sitting,  within  six 
weeks  after  the  then  next  meeting  of  Parliament, 
and  shall  also  be  published  in  the  London 
Gazette. 

A  trea^,  whether  made  before  or  after  the 
passing  of  this  Act,  which  ceases  to  be  in  force, 
shall  cease  to  be  an  existing  East  African  slave 
trade  treaty  within  the  meaning  of  thb  Act. 

8.  The  Act  specified  in  the  schedule  to  this 
Act  is  hereby  repealed. 
Provided  that — 

(1.)  All  bounties  and  other  sums  purporting 
to  have  been  paid  in  pursuance  of  any 
enactment  hereby  repealed  before  the 
passing  of  this  Act  shall  be  deemed  to 
have  been  duly  paid  : 
(2.)  This  repeal  shall  not  affect— 

(a.)  Anything  duly  done  or  suffered 
under  any  enactment  hereby  re- 
pealed; or 
(b,)  Any  right,  priyilege,  obligation,  lia- 
bihty,  or  forfeiture  acquired,  ac- 
crued, or  incurred  under  any 
enactment  hereby  repealed ;  or 
(c.)  Any  investigation,  1^  proceeding, 
or  remedy  in  respect  of  any  such 
right,  privilege,  obligation,  liability, 
or  forfeiture  as  aforesaid,  or  any 
legal  proceeding  taken  or  com*- 
mencea  under  any  enactment 
hereby  repealed;  and  any  such  in- 
vestigation, legal  proceeding,  and 
remedy  may  be  carried  on  and  all 
acts  consequential  thereon  done  as 
if  it  had  been  commenced  under 
this  Act. 


Schedule. 


Year  and  Chapter. 


Tide. 


32  &  33  Vict.  c.  75. 


An  Act  to  regulate  and  extend  the  jurisdiction  of  Her  Majesty's  Consul  at 
Zanzibar  in  regard  to  vessels  captured  on  suspicion  of  being  engaged  in  the 
slave  trade,  and  for  other  purposes  relating  thereto. 
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STATUTES  OF  THE  REALM. 


[chap.  60. 


Chap.  60. 
Extradition  Act^  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Construction  of  Act  and  short  title. 

2.  Explanation  of  sect,  6  of  33^34  J^t,  c,  52. 

3.  Liability  of  accessories  to  be  surrendered, 

4.  Explanation  of  sect,  14  of  33  Sf  34  Vict,  c,  52.  as  to  statements  on  oath  including  ajfirmations. 

5.  Power  of  taking  evidence  in  United  Kingdom  for  foreign  criminal  matters. 

6.  Explan(aion  of  sect.  16  o/ 33  4*  34  Vict.  c.  52. 

7.  Explanation  cf  diplomatic  representative  and  consul, 

8.  Addition  to  list  of  crimes  in  schedule. 

Schedule, 


An  Act  to  amend  the  Extradition  Act, 
1870.  (5th  August  1873.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mi^estj,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the 
Extradition  Act,  1870,  (in  this  Act  referred  to  as 
the  principal  Act,)  and  the  principal  Act  and  this 
Act  may  be  cited  together  as  the  Extradition 
Aets,  1870  and  1873,  and  this  Act  may  be  cited 
alone  as  the  Extradition  Act,  1873. 

2.  Whereas  by  section  six  of  the  principal  Act 
it  is  enacted  as  follows  : 

''Where  this  Act  appUes  in  the  case  of  any 
"  foreign  state,  every  nigitive  criminal  of  that 
"  state  who  is  in  or  suspected  of  being  in  any 
**  part  of  Her  Maiestjr's  dominions,  or  that  part 
"  which  is  specified  in  the  order  applying  this 
**  Act  (as  the  case  may  be),  shall  be  liable  to  be 
**  apprehended  and  surrendered  in  manner  pro« 
"  vioed  by  this  Act,  whether  the  crime  in  respect 
''  of  which  the  surrender  is  sought  was  com- 
"  mitted  before  or  i^ter  the  date  of  the  order, 
"  and  whether  there  is  or  is  not  any  concurrent 
*'  jurisdiction  in  any  Court  of  Her  Majesty's 
*'  dominions  over  that  crime." 

And  whereas  doubts  have  arisen  as  to  the  ap- 
plication of  the  said  section  to  crimes  committed 
Defore  the  passing  of  the  principal  Act,  and  it  is 
expedient  to  remove  such  doubts ;  it  is  therefore 
hereby  declared  that — 
A  crime  committed  before  the  date  of   the 
order  includes  in  the  said  section  a  crime 
committed  before  the  passing  of  the  principfd 
Act,  and  the  principal  Act  and  thb  Act  shall 
be  construed  accordingly. 

3.  Whereas  a  person  who  is  accessory  before 
•r  i^ter  the  fact,  or  counsels,  prociures,  commands. 


aids,  or  abets  the  commission  of  any  indicUble 

offence,  is  by  English  law  liable  to  be  tried  sod 

punished  as  if  he  were  the  principal  offender,  but 

doubts  have  arisen  whether  such  person  as  well 

as  the  principal  offender  can  be  surrendered  under 

the  principal  Act,  and  it  is  expedient  to  remove 

such  douDts;    it   is   therefore   hereby  declared 

that— 

Every  person  who  is  accused  or  convicted  of 

having  counselled,   procured,  commanded, 

aided,  or  abetted  the  conmussion  of  any 

extradition   crime,   or   of   being  accessory 

before  or  after  the  fact  to  any  extradition 

crime,  shall  be  deemed  for  the  purposes  d 

the  principal  Act  and  this  Act  to  be  accused 

or  convicted  of  having  conmutted  such  crime, 

and  shall  be  liable  to  be  apprehended  and 

surrendered  accordingly. 

4.  Be  it  declared,  that  the  provisions  of  the 
principal  Act  relating  to  depositions  and  state- 
ments on  oath  t|iken  in  a  foreign  state,  and 
copies  of  such  original  depositions  and  statement^ 
do  and  shall  extend  to  affirmations  taken  in  a 
foreign  state,  and  copies  of  such  affirmations. 

5.  A.  Secretary  of  State  may,  by  order  under 
his  hand  and  seal,  require  a  police  magistrate  ot 
a  justice  of  the  peace  to  take  evidence  for  the 
purposes  of  any  criminal  matter  pending  in  any 
court  or  tribunal  in  any  foreign  state ;  and  the 
police  magistrate  or  justice  of  the  peace,  upon 
the  receipt  of  such  order,  shall  take  the  evidence 
of  every  witness  appearing  before  him  for  the 
purpose  in  like  manner  as  if  such  witness  m>- 
peared  on  a  charge  against  some  defendant  for 
an  indictable  offSence,  and  shall  certify  at  the  foot 
of  the  depositions  so  taken  that  suck  evidence 
was  taken  before  him,  and  shall  transmit  the 
same  to  the  Secretary  of  State;  such  evidence 
may  be  taken  in  the  presence  or  absence  of  the 
person  charged,  if  any,  and  the  fiust  of  such 

Sresence   or  absence   shall   be  stated  in  Bnsh 
eposition. 
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Anj  person  may,  after  payment  or  tender  to 
Iiim  of  a  reasonable  sum  for  hia  costs  and  ex- 
penses in  this  behalf,  be  compelled,  for  the 
purposes  of  this  section,  to  attend  and  p^ive 
eyiaence  and  answer  questions  and  produce 
documents,  in  like  manner  and  subject  to  the 
like  conditions  as  he  may  in  the  case  of  a  charge 
preferred  for  an  indictable  offence. 

Every  penon  who  wilfully  ffives  false  evidence 
before  a  police  magistrate  or  justice  of  the  peace 
under  this  section  shall  be  ^iltv  of  perjury. 

Provided  that  nothing  in  tnis  section  shall 
appl]^  in  the  case  of  any  criminal  matter  of  a 
political  character. 

6.  The  jurisdiction  conferred  by  section  sixteen 
of  the  principal  Act  on  a  stipendiary  magistrate, 
and  a  sneriff  or  sheriff  substitute,  shall  be  deemed 


to  be  in  addition  to,  and  not  in  derogation 
or  exclusion  of,  the  jurisdiction  of  the  police 
magistrate. 

7.  For  the  purposes  of  the  principal  Act  and 
this  Act  a  diplomatic  representative  of  a  foreign 
state  shall  be  deemed  to  include  any  person 
recognised  by  the  Secretary  of  State  as  a  consul- 
general  of  that  state,  and  a  consul  or  vice-consul 
shall  be  deemed  to  include  any  person  recognised 
by  the  governor  of  a  British  possession  as  a 
consular  officer  of  a  foreign  state. 

8.  The  principal  Act  shall  be  construed  as  if 
there  were  included  in  the  first  schedule  to  that 
Act  the  list  of  crimes  contained  in  the  schedule 
to  thb  Act. 


List  op  Crimes. 


The  following  list  of  crimes  is  to  be  construed 
according  to  the  law  existing  in  England  or  in  a 
British  possession  (as  the  case  may  be)  at  the 
date  of  the  alleged  crime,  whether  by  common 
law  or  by  statute  made  before  or  after  the  passing 
of  this  Act : 

Kidnapping  and  false  imprisonment. 

Perjury,  and  subornation  of  peijury,  whether 
nnder  common  or  statute  law. 

Any  indictable  offence  under  the  Larceny  Act, 
1861,  or  any  Act  amending  or  substituted  for  the 
same,  which  is  not  included  in  the  first  schedule 
to  the  principal  Act. 

Any  indictable  ofBence  under  the  Act  of  the 
session  of  the  twenty-fourth  and^  twenty-fifth 
years  of  the  reign  of  Her  present  Miuesty,  chapter 
Dinety-seven,  *'To  consolidate  and  amend  the 
"  statute  law  of  England  and  Ireland  relating  to 
*•  malicious  ii^uries  to  property,'*  or  any  Act 
amending  or  substituted  for  the  same,  which  is 
not  induaed  in  the  first  schedule  to  the  principal 
Ad. 

Any  indictable  offence  under  the  Act  of  the 
session  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  Her  present  Majesty,  chapter 


ninety-eight,  "To  consolidate  and  amend  the 
"  statute  law  of  England  and  Ireland,  relating 
"  to  indictable  offences  by  forffery,"  or  any  Act 
amending  or  substituted  for  the  same,  which  is 
not  included  in  the  first  schedule  to  the  principal 
Act. 

Any  indictable  offence  under  the  Act  of  the 
session  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  Her  present  Migesty,  cnapter 
ninety-nine,  ''To  consolidate  and  amend  the 
''  statute  law  of  the  United  Kingdom  against 
"  offences  relating  to  the  coin,"  or  any  Act 
amending  or  substituted  for  the  same,  which  is 
not  included  in  the  first  schedule  to  the  principal 
Act. 

Any  indictable  offence  under  the  Act  of  the 
session  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  Her  present  Majesty,  chapter 
one  himdred,  "To  consolidate  and  amend  the 
"  statute  law  of  England  and  Ireland  relating  to 
"  offences  against  the  person,"  or  any  Act 
amending  or  substituted  for  the  same,  which  is 
not  included  in  the  first  schedule  to  the  principal 
Act. 

Any  indictable  offence  under  the  laws  for  the 
time  being  in  force  in  relation  to  bankruptcy 
which  is  not  included  in  the  first  schedule  to  the 
principal  Act. 
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STATUTES  OF  THE  REALM. 


[chap.  61. 


Chap.  61. 
The  Crmcn  Private  Estates  Act^  1873. 


ABSTRACT   OF   THE    ENACTMENTS. 

1.  Recited  Act  extended  to  manors,  Sfc.  devised  by  Her  Majesty,  ^c, 

2.  Sect,  3o/3&  4  W,4,c,  106.  extended  to  private  estates  of  Her  Majesty,  ^, 

3.  Section  11  0/25  4*  26  Vict,  c,  37.  extended  to  certain  private  estates  of  Her  Majesty,  4*c. 

4.  Saving  rights  of  Her  Majesty, 
6.  Short  tiUe, 


An   Act    to    explain   and   amend    the 
Cro\vTi  Private  Evstates  Act,  1862. 

(5th  August  1873.) 

Whereas  by  an  Act  passed  in  the  session  of 
the  twenty-fifth  and  twenty-sixth  years  of  Her 
present  Majesty,  intituled  "  An  Act  to  remove 
'*  doubts  concerning,  and  to  amend  the  law 
"  relating  to,  the  private  Estates  of  Her  Majesty, 
"  her  heirs  and  successors,"  certain  provisions 
are  made  concerning  the  private  estates  of  Her 
Majesty,  her  heirs  or  successors,  including  under 
that  description  any  manors,  messuages,  lands, 
tenements,  leases,  and  hereditaments,  and  other 
real  or  heritable  property  and  estate,  of  what- 
soever tenure  the  same  may  be,  whether  situate 
or  arising  in  England,  Scotland,  or  Ireland,  or  in 
any  other  part  of  Her  Majesty's  dominions, 
which  had  at  any  time  theretofore  been  purchased 
or  acquired  by  Her  Majesty,  or  should  at  any 
time  thereafter  be  purchased  or  acquired  by 
Her  Majesty,  her  heirs  or  successors,  out  of  any 
moneys  issued  and  applied  for  the  use  of  her  or 
their  pri\7'  purse,  or  with  any  other  moneys  not 
appropriated  to  any  public  service,  and  any 
manors,  messuages,  lands,  tenements,  leases,  and 
hereditaments,  and  other  real  or  heritable  pro- 
perty and  estate,  of  whatsoever  tenure  the  same 
may  be,  whether  situate  or  arising  in  England, 
Scotland,  or  Ireland,  or  in  any  other  pwt  of 
Her  Majesty's  dominions,  which  had  come  to  Her 
Majesty,  or  should  or  might  come  to  Her  Majesty, 
or  her  heirs  or  successors,  by  the  gift  or  devise  or 
disposition  of,  or  by  descent,  inheritance,  or 
succession,  or  otherwise,  from  any  of  her  or  their 
ancestors,  or  any  other  person  or  persons  not 
being  kings  or  queens  of  this  realm,  and  any 
manors,  messuages,  lands,  tenements,  leases,  and 
hereditaments,  and  other  real  or  heritable  pro- 
perty and  estate,  of  whatsoever  tenure  the  same 
may  be,  and  whether  situate  or  arising  in  Eng- 
land, Scotland,  or  Ireland,  or  in  any  other  part  of 
Her  Migesty's  dominions,  which  did  or  should 
belong  to  if  er  Mi^esty,  or  her  heirs  or  successors, 
or  to  any  person  or  persons  in  trust  for  her  or 
them,  at  the  time  of  her  or  their  respective  acces- 
sions to  the  Crown  of  this  realm,  and  which 


before  such  accession  she  or  they  respectiveh* 
might  have  legally  granted,  sold,  given,  devised, 
disponed,  or  conveyed : 

And  whereas  it  may  be  doubtful  whether, 
under  the  terms  of  the  said  Act,  any  such  private 
estates  of  Her  Majesty,  or  of  her  heirs  or  succes- 
sors as  therein  mentioned,  which  under  or  by 
virtue  of  any  gift,  devise,  or  other  disposition 
thereof  made  by  Her  Majesty,  or  by  any  of  her 
heirs  or  successors,  may  become  vested  in  any 
person  who,  at  the  time  of  such  vesting  or  at  ai^ 
time  afterwards,  may  be  or  become  King  or 
Queen  of  this  realm,  will  be,  or,  after  the  acces- 
sion of  such  person  to  the  Crown  of  this  realm, 
continue  to  be  held  as  his  or  her  private  estates ; 
and  it  is  expedient  that  such  doubts  should  be 
removed : 

Be  it  enacted  by  the  Quewi's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  All  the  provisions  of  the  said  Act  of  the 
session  of  the  twenty-fifth  and  twenty-sixth  years 
of  Her  present  Majesty,  and  of  this  Act,  con- 
cerning the  private  estates  of  Her  Migesty,  her 
heirs  or  successors,  shall  extend  and  apply  to  all 
manors,  messuages,  lands,  tenements,  leases,  and 
hereditaments,  and  other  real  or  heritable  pro- 
perty and  estate,  of  whatsoever  tenure  the  same 
may  be,  whether  situate  or  arising  in  England, 
Scotland,  or  Ireland,  or  in  any  other  part  o?  Her 
Majesty's  dominions,  which,  under  or  by  virtue 
of  any  gift,  devise,  or  disposition  made  bj  Her 
Mi\jesty,  or  by  any  of  her  heirs  or  successors,  of 
any  part  of  her  or  his  private  estates,  shall  be- 
come vested  in  any  person  who  may  at  the  time 
of  such  vesting,  or  at  any  time  afterwards,  be  or 
become  King  or  Queen  of  this  realm,  unless  ia 
or  by  the  instrument  whereby  such  gpift,  devise, 
or  disposition  shall  be  made,  an  intention  shaU 
be  expressed  that  such  manors,  messuages,  lands, 
tenements,  leases,  hereditaments,  or  other  pro- 
perty or  estate  shall  not  be,  or  after  the  accession 
of  any  person  entitled  thereto  to  the  Crown  of 
this  reahn,  continue  to  be  held  as  such  private 
estates. 
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2.  Section  three  of  the  Act  of  the  session  of 
the  third  and  fourth  William  the  Fourth^  chapter 
one  hundred  and  six,  for  the  amendment  of  the 
law  of  inheritance,  shall  extend  and  apply  to  the 
private  estates  «f  Her  Majestj,  her  heirs  or  suc- 
cessors, and  to  any  devise  or  assurance  by  Her 
Majesty,  her  heirs  or  successors,  of  such  private 
estates* 

3.  The  provisions  contained  in  section  eleven 
of  **The  Crown  Private  Estates  Act,  1862,"  re- 
lating to  suits  and  actions,  shall  extend  and 
I4>ply  to  the  private  estates  of  Her  Majesty,  her 
heirs  or  successors,  which  may  not  be  vested  in  a 
trustee  or  trustees,  wheresoever  the  same  be 
situate  or  arising ;  and  any  suit,  action,  or  other 
proceeding  in  any  part  of  Her  Mi^esty's  domi- 
nions relating  to  any  debt  or  liabikty  to,  or  any 
claim  or  demand  by  Her  Migesty  or  any  of  her 
heirs  or  successors,  in  right  or  respect  of  her  or 
his  privy  purse,  or  of  any  personal  estate  or  effects, 


subject  to  disposition  by  her  or  his  last  will  and 
testament,  may  be  sued,  brought,  prosecuted, 
and  taken  on  behalf  of  Her  Mijesty,  her  heirs  ot 
successors,  by  and  in  the  name  or  names  of  any 
person  or  persons  to  be  from  time  to  time  for 
that  purpose  appointed,  in  manner  prescribed  by 
the  eleventh  section  of  ''The  Crown  Private 
Estates  Act,  1862." 

4.  Provided  that  nothing  in  this  Act  contained 
shall  take  awav  or  interfere  with  any  right  or 
remedy  bv  any  law  or  statute  competent  to  Her 
Migesty,  her  heirs  or  successors,  in  regard  to  the 
private  estates  of  Her  Majesty,  her  heirs  or  suc- 
cessors, or  to  her  or  his  privy  purse,  or  to  any 

Eersonal  estate  or  effects  suoject  to  disposition  by 
er  or  his  last  will  and  testament. 

5.  This  Act  may  be  cited  for  all  purposes  as 
"The  Crown  Private  Estates  Act,  1873.'* 


Chap.  62. 
Public  Schools  {Eton  College  Property)  Act,  1873. 


ABSTRACT   OF  THE   ENACTMBNTS. 

1.  Short  title. 

2.  Extension  of  sect,  24  o/31  Sf  32  Vict,  c,  118.  as  to  scheme  for  dealing  with  Eton  College  property. 

3.  Protection  of  purchaser. 


An  Act  to  amend  section  twenty-four  of 
the  Public  Schools  Act,  1868,  with 
respect  to  the  property  of  Eton  Col- 
lege. (5th  August  1873.) 

Whereas  bv  section  twenty-four  of  the  Public 
Schools  Act,  1868,  it  is  provided  that  the  new 
governing  body  of  Eton  may  "submit  to  the 
"  special  commissioners,  and  if  approved  of  by 
"  them  lay  'a  scheme  or  schemes  before  Her 
"  M^esty  m  Council  for  dealing  with  the  estates 
"  of  Eton  College  in  such  manner  as  to  bring 
"  the  whole  of  them,  so  soon  as  it  may  be 
*'  thought  expedient,  into  a  system  of  being  let 
•*  at  rackrent  instead  of  being  let  on  leases  renew- 
"  able  on  payment  of  fines ;  and  the  said  govem- 
**  ing  booy  may  in  such  scheme  or  schemes 
"  provide  for  raising  by  mortgage  of  the  college 
•'  estates  or  any  of  them  "  sums  for  the  purposes 
therein  mentioned ;  and  it  may  be  provided  in 
such  scheme  that  the  amount  of  moneys  to  be 
raised  by  mortgage  and  the  working  of  the 
scheme  shall  be  subject  to  the  control  of  such 
department  of  the  Government,  or  persons  ap- 
pomted  by  a  department  of  the  Government,  as 
may  seem  good  to  the  special  commissioners  : 


And  whereas  a  scheme  has  been  made  under 
the  said  section,  but  by  reason  of  the  amount  of 
the  growing  annual  charge  under  such  scheme 
on  the  income  of  the  college  the  governing  body 
will  have  no  money  at  their  disposal  for  the  im- 
provement of  Eton  School  for  some  years  to  come : 

And  whereas  with  a  view  to  the  improvement 
of  Eton  School  and  the  building  of  new  buildings 
for  the  benefit  of  the  school,  and  to  the  improve- 
ment and  better  manaj^ement  of  the  Eton  College 
estates,  and  the  brining  them  into  a  system  of 
being  let  at  rackrent  mstead  of  being  let  on  leases 
renewable  on  payment  of  fines,  it  is  expedient  to 
extend  in  manner  herein-after  mentioned  the 
provisions  which  can  be  made  by  a  scheme  under 
the  said  section  :  * 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Maiesty,  by  and  with  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Public  Schools 
(Eton  College  Property)  Act,  1873. 

2.  Any  scheme  or  schemes  under  section  twenty- 
four  of  the  Public  Schools  Act,  1868,  with  refer- 
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ence  to  Eton  College,  may  provide  for  the  raising 
of  money  for  all  or  any  of  tne  following  purposes, 
namely : 
(a.)  To  pay  off  any  mortgage  or  debt  charged 
on  the  college  estates,  or  any  part  thereof, 
and 
(b.)  To  effect  in  the  college  estates  any  im- 
provement of  land  within  the  meaning  of 
the  Improvement  of  Land  Act,  1864,  and 
(c.)  To  effect  improvements  for  the  benefit  of 
Eton  College  or  School,  and   for   that 
purpose  to  repair,  improve,  enlarge,  and 
add  to  the  buildings  belonging  to  Eton 
College  or  School,  build  new  buildings, 
and  purchase  land,  and 
{d.)  To  purchase  the  interest  of   any  lessee 
under  any  lease  for  years,  or  for  a  life 
or  lives,  in  any  part  of  the  college  estates. 
Moreover,  any  scheme  or  schemes  under  the 
said  section  may  provide  for  raising  money  for 
the  purposes  of  the  scheme  (whether  such  pur- 
poses are  mentioned  in  the  said  section  or  in  this 
section),  either  wholly  or  partly,  by  sale  (instead 
of  by  mortgage)  from  time  to  tmie  of  part  of  the 
college  estates,  or  of  any  estate  or  interest  therein 
belonging  to  the  college,  and  may  revoke  or  vary 
bU  or  any  part  of  any  scheme  previously  made 
under  the  said  section,  whether  before  or  after 


the  passing  of  this  Act,  without  prejudice  to 
anything  done  or  suffered  under  such  scheme. 

Provided  that  every  such  sale  shall  be  subject 
to  such  control  as  is  mentioned  in  section 
twenty-four  of  the  Public  Schools  Act,  1668, 
or,  if  the  scheme  make  no  provision  for  such 
control,  to  the  consent  of  the  Copyhold  Com- 
missioners. 

All  moneys  arising  from  any  sale  or  mortgage 
in  pursuance  of  any  such  scheme  may,  until 
applied  for  the  purposes  of  the  scheme,  be  in- 
vested in  Government  securities  in  the  name  of 
the  Provost  and  Fellows  of  Eton  College,  or  in 
manner  directed  by  the  scheme. 

3.  Where  the  consent  of  the  department  of  the 
Government,  persons,  or  commissicmers,  to  whose 
control  or  consent  a  sale  in  pursuance  of  any 
scheme  under  section  twenty-four  of  the  Public 
Schools  Act,  1868,  is  subject,  is  given  to  any  sale 
bv  the  governing  body  of  Eton  College,  the  par- 
chaser  shall  not  be  bound  to  inquire  whether  the 
sale  is  or  is  not  within  the  powers  or  in  accord- 
ance with  the  provisions  of  the  scheme  or  this 
Act,  and  shall  not  be  bound  to  inquire  into 
the  application  of  the  purchase  money,  or  be 
responsible  for  the  misapplication  or  nonapplica- 
tion  thereof. 


Chap.  63. 
Law  Agefits  {Scotland). 


ABSTRACT   OF   THB   EXACTMEXTS. 

1 .  Interpretation  of  terms, 

2.  Admission,  enrolment,  and  powers  of  Law  Agents, 

3.  Lists  to  be  certified  of  members  of  certain  Societies,    Registrar  to  enrol  them, 

4.  Lists  of  Procurators  to  be  certified,     Repstrar  to  enrol  them, 

5.  Provisions  as  to  the  qualification  of  applicants  for  admission  as  Law  Agents  in  future.     Cases 

in  which  service  for  the  term  of  three  years  will  suffice, 

6.  Apprentices  before  admission  to  make  affidavit  of  having  served, 

7.  Admission  and  enrolment  of  applicants  as  Law  Agents. 

8.  The  Court  empowered  to  appoint  examiners, 

9.  Quorum  of  examiners,  fees  of  examination,  ^c. 

10.  Exceptions  to  the  rule  that  applicant  shall  undergo  examination  as  to  fitness  to  practise, 

11.  Appointment  and  duties  of  Registrar, 

12.  Roll  to  be  kept  of  Agents  practising  in  the  Court  of  Session, 

13.  Roll  to  be  kept  of  Agents  practising  in  the  Sheriff  Courts, 

14.  Lord  President  may  make  rules  for  keeping  and  subscribing  rolls, 

15.  Borrowing  process, 

16.  No  one  to  practise  b^ore  a  Court  unless  he  has  subscribed  the  roll  qf  Agents, 

17*  Provision  as  to  Sheriff  Court  practitioner  qualifying  for  enrolling  as  Agent  in  the  Court  of 
Session, 

18.  Enrolled  Law  Agents  to  be  admitted  as  Notaries  Public, 

19.  Societies  may  admit  enrolled  Law  Agents  to  membership, 

20.  Of  admission  to  membership  of  Law  Societies. 

21.  Agreements  between  Agents  as  to  sharing  fees, 

22.  Law  Agents  to  be  subject  to  jurisdiction  qfthe  Court. 
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23.  Act  not  to  interfere  with  law  as  to  certificates. 

24.  The  Court  may,  within  one  year  after  the  passing  of  the  Act,  admit  notaries  public  to  be  enrolled, 

if  they  see  fit. 

25.  Repealing  clause, 

26.  Proviso  as  to  existing  powers  of  inferior  courts. 


An  Act  to  amend  the  Law^  relating  to 
Law  Agents  practising  in  Scotland 

(5th  August  1873.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  wiui  the  advice  a^d  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  following  words  and  expressions  when 
used  in  this  Act  shall  have  the  meanings  hereby 
assigned  to  them ;  that  is  to  say, 

"ITie  Court"  shall  mean  the  Court  of 
Session : 

"  Law  Agent "  shall  include  Writers  to  the 
Signet,  Solicitors  in  the  Supreme  Courts, 
Procurators  in  any  Sheriff  Court,  and 
every  person  entitled  to  practise  as  an 
agent  in  a  court  of  law  in  ^thind  : 

"  Enrolled  Law  Agent "  shall  mean  any  Law 
Agent  enrolled  pursuant  to  the  provisions 
of  this  Act : 

*'  The  Registrar  "  shall  mean  the  Registrar  of 
Law  Agents  under  this  Act. 

2.  From  and  afi;er  the  passing  of  this  Act  no 
person  shall  be  admitted  as  a  Law  Agent  in 
Scotland  except  in  accordance  with  the  provisions 
of  this  Act. 

Every  enrolled  Law  Agent  shall  be  deemed  to 
be  admitted,  and,  subject  to  the  provisions  of  this 
Act  with  respect  to  stamp  duty  and  subscribing 
the  roll  of  Law  Agents  apnointed  to  be  kept  for 
the  Court  of  Session  ana  the  several  Sheriff 
Courts  respectively,  shall  be  entitled  to  practise 
in  any  Court  of  Law  in  Scotland. 

3.  On  or  before  the  first  day  of  February 
eighteen  hundred  and  seventy-four  the  Deputy 
Keefier  of  the  Signet,  or  other  person  to  he 
appointed  for  the  purpose  by  the  Society  of 
Writers  to  the  Signet,  the  President  of  the 
Incorporated  Society  of  Solicitors  in  the  Supreme 
Courts,  or  other  person  to  be  appointed  for  the 

furpose  by  that  Society,  and  the  President  or 
^ean  of  each  Society  of  Law  Agents  which  before 
the  passing  of  '*  The  Procurators  (Scotland)  Act, 
1865,"  was  incorporated  by  Act  of  Parliament  or 
Royal  Charter,  or  other  person  to  be  appointed 
for  the  purpose  by  each  such  Society,  shall 
respectively  prepare  and  deliver  to  the  R^strar 
certified  lists  containing  the  names  and  designa- 
tions of  all  persons  who  then  are  members  of 


Buch  Societies  respectively,  and  the  Registrar 
shall  enrol  as  a  Law  Agent  every  such  person  on 
his  applying  to  be  enrolled,  and  grant  to  him  a 
certificate  of  his  enrolment. 

4.  The  Sheriff  Clerk  of  each  county  shall,  on 
or  before  the  first  day  of  February  eighteen  hun« 
dred  and  seventy-four,  prepare  and  deliver  to  the 
Registrar  certified  lists  containing  the  names  and 
designations  of  all  persons  admitted  as  Pro- 
curators in  the  Sheriff  Court  of  the  county 
previous  to  that  date  and  not  included  in  an^  of 
the  lists  delivered  under  the  preceding  section, 
and  the  Registrar  shall  enrol  as  a  Law  Agent 
every  such  person  on  his  applying  to  be  enroUed, 
and  grant  to  him  a  certificate  of  his  enrolment. 

5.  With  r^pect  to  the  qualifications  for  admis- 
sion as  Law  Agents  under  this  Act  the  following 
provisions  shall  have  effect : 

(1.)  An  applicant  for  admission  must  be 
twenty-one  years  of  age,  and  must,  except 
in  the  cases  after  mentioned,  have  served 
an  apprenticeship  of  five  jeam  with  a 
practising  Law  Agent,  or  with  a  Sheriff 
Clerk  in  office  at  the  passing  of  this  Act. 

(2.)  An  apprenticeship  entered  upon  after  the 
passing  of  this  Act  must  be  served  under 
mdenture,  and  the  indenture  shall  be 
recorded  in  the  register  of  probative  writs 
of  the  counl^  in  which  the  same  is  entered 
into  and  intimated  to  the  Resistrar  within 
six  months  from  the  date  nxed  for  the 
commencement  of  the  apprenticeship,  and 
any  assignation  of  such  mdenture  shall  be 
intimated  to  the  Registrar  within  six 
months  of  its  date. 

(3.)  Any  person  who  beforo  the  passing  of  this 
Act  has  entered  upon  an  apprenticeship, 
with  or  without  indenture,  for  a  shorter 
term  than  five  years,  with  a  master  quali- 
fied according  to  the  law  then  existing, 
may  serve,  without  indenture,  with  the 
same  or  another  master  the  additional 
period  necessary  to  make  up  five  vears. 

(4.)  When  from  necessary  or  reasonable  cause 
the  whole  period  of  apprenticeship  under 
an  indenture  cannot  be  completed  with 
the  master  herein  named,  the  remainder 
of  the  period  may  be  completed  with 
anolher  qualified  master. 

(5.)  A  master  may  pennit  his  apprentice  to 
serve  any  part  of  his  term,  not  exceeding 
two  years,  with  another  qualified  master. 
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(6.)  Any  of  the  following  persons  shall  be 
qualified  to  apply  for  admission  if  he  shall 
have  served  an  apprenticeship  as  aforesaid 


for  three  years ;  that  is  to  say, 

(a.)  A  person  who,  either  before  or 
after  the  passing  of  this  Act,  shall  for 
five  years  nave  been  a  clerk  to,  and  en- 
gaged under  the  superintendence  of  & 
practising  Law  Agent,  in  such  business 
as  is  usually  transacted  by  Law  Agents ; 

(6.)  A  person  holding  a  degree  m  law 
or  in  arts  of  an  University  in  Great 
Britain  or  Ireland  granted  after  exami- 
nation ; 

(c.)  A  member  of  the  Faculty  of  Ad- 
vocates ; 

(d.)  A  person  who  has  been  called  to 
the  degree  of  Utter  Barrister  in  England ; 

{e,)  A  person  who  has  been  admitted 
and  enrolled  as  an  attorney  or  solicitor 
in  England. 

6.  Every  person  shall,  before  he  be  admitted 
a  Law  Agent  according  to  this  Act,  make  affi- 
davit that  he  has  actu^y  served  an  apprentice- 
ship to  a  qualified  master  or  masters  during  the 
whole  time  required  by  this  Act. 

7.  Any  person  qualified  as  herein-before  pro- 
vided may  present  to  the  Court  a  petition  praving 
to  be  admitted  as  a  Law  Agent,  and  the  dourt 
shall  examine  and  in(][uire,  by  such  ways  and 
means  as  they  shall  think  proper,  touching  the 
indenture  and  service  and  the  fitness  and  capacity 
of  such  person  to  act  as  a  Law  Agent  j  and  if  the 
Court  shall  be  satisfied  by  such  examination,  or 
by  the  certificate  of  examiners  as  herein-after 
mentioned,  that  such  person  is  duly  qualified  and 
fit  and  competent  to  act  as  a  Law  Agent,  then 
and  not  otherwise  the  Court  shall  cause  him  to 
be  admitted  a  Law  Agent  and  his  name  to  be 
enrolled  as  such,  which  admission  shall  be  in 
writing  and  signed  by  a  judge  of  the  Court,  and 
shall  be  stamped  with  the  stamps  required  by  law 
to  be  impressed  on  the  admission  of  Law  Agents. 

The  petition  may  be  presented  to  any  judge  of 
the  Court  officiating  as  a  Lord  Ordinary,  and  the 
proceedings  under  the  same  may  take  place  and 
be  conducted  before  the  same  or  any  other  judge 
according  to  the  judicial  arrangements  in  the 
.  Court  for  the  time  being,  find  a  single  judge  shall 
be  entitled  to  act  as  the  Court  with  reference  to 
all  petitions  for  admission  as  a  Law  Agent  under 
this  Act. 

8.  For  the  purpose  of  facilitating  the  inquiry 
touching  the  aue  service  under  indenture  as  afore- 
said, and  the  fitness  and  capacity  of  any  person 
to  act  as  a  Law  Agent,  it  shall  be  lawful  for  the 
Judges  of  the  Court  (or  any  seven  or  more  of 
them,  of  whom  the  Lord  President  and  Lord 


Justice  Clerk  shall  be  two,)  fh)m  time  to  time  to 
nominate  and  appoint  fit  and  proper  persons  to 
be  Examiners  for  the  purposes  of  this  Act ;  and 
it  shall  be  lawful  for  tne  said  Judges  from  time 
to  time  to  prescribe  the  subjects  of  examination 
in  law  and  general  knowledge,  and  to  make  rules 
for  conducting  such  examinations,  and  also  for 
entrance  examinations  of  apprentices  and  into- 
mediate  examinations. 

9.  Three  Examiners  shall  be  a  quorum  at  any 
examination,  and  the  Examiners  present  shall 
appoint  one  of  their  number  to  be  cnairman,  and 
each  applicant  shall,  prior  to  his  examination, 
pay  two  guineas  to  the  chairman  to  be  divided 
among  the  Examiners  present. 

10.  During  the  period  of  three  years  imme- 
diately following  l^e  passing  of  this  Act,  it  shall 
be  lawful  for  the  Court  to  admit  an  applicant 
although  he  shall  not  have  complied  with  tiie 
provisions  of  this  Act  with  respect  to  qualifica- 
tions for  admission,  provided  he  shall  establish 
to  the  satisfaction  of  the  Court  that  at  the  date  of 
the  passing  of  this  Act — 

(1.)  He  was  entitled  to  be  admitted  a  Pro- 
curator under  **  The  Procurators  (Scotland) 
Act,  1865  J  *'  or 

(2.)  He  was  in  course  of  qualifying  himself  for 
admission  according  to  the  provisions  d 
"The  Procurators  (Scotland)  Act,  1865," 
and  that  at  the  date  of  his  application  he 
would  according  to  these  provisions  have 
been  qualified  to  be  taken  upon  examina- 
tion by  the  Examiners  under  that  Act, 
and  shall  undergo  an  examination  under 
this  Act ;  but  no  person  who  was  under 
indenture  at  the  passing  of  "The  Pro- 
curators (Scotland)  Act,  1865,"  or  who 
had  completed  his  term  of  apprenticesh^ 
prior  to  the  passing  of  that  Act,  shall  ^ 
required  to  undergo  an   examination  in 

fenend  knowledge  under  this  Act : 
le  had  been    remitted  to  the  General 
Council  of  Procurators  for  examination, 
atid  is  before  first  October  next  certified 
by  them  to  be  qualified. 

11.  One  of  the  principal,  depute,  or  assistant 
clerks  of  session,  to  be  nominated  from  time  to 
time  by  the  Lord  President  and  Lord  Justice 
Clerk,  shall  be  the  Registrar  of  Law  Agents  under 
this  Act. 

It  shall  be  the  duty  of  the  Registrar  to  keep 
an  alphabetical  register  of  all  enrolled  Law 
Agents,  and  enrolment  in  such  register  shall  be 
deemed  to  be  enrolment  under  this  Act,  and  he 
shall  strike  out  the  name  of  an^  Law  Agent  on 
an  order  of  the  Court,  or  on  application  niade  to 
him  by  such  Agent  in  writing  to  that  efltect ;  and 
he  shall  on  the  application  of  any  enroHed  Law 
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Agent  grant  a  certificate  of  his  enrolment,  and 
shall  receive  for  each  enrolment  in  the  register  and 
certificate  of  enrolment  a  fee  of  two  shillings  and 
sixpence.  The  register  shall  he  kept  in  the  office, 
in  tiie  register  house,  of  the  principal,  depute,  or 
assistant  clerk  of  session  acting  for  the  time  as 
Registrar,  and  the  Registrar  shdl,  in  keeping  the 
same,  and  generally  in  the  discharge  of  his  duties, 
give  ohedience  to  such  directions  as  he  may  from 
time  to  time  receive  from  the  Lord  President  and 
Lord  Justice  Clerk. 

12.  A  roll  of  the  Law  Agents  practising  hefore 
the  Court  of  Session  shall  he  kept  by  tiie  clerk  of 
the  Lord  President  in  such  form  as  the  Lord 
President  may  direct,  and  every  enrolled  Law 
Agent  who  has  paid  the  stamp  duty  exigible  by 
law  on  admission  to  practise  as  an  Agent  before 
the  Court  of  Session  shall  be  entitled  to  subscribe 
the  said  roll,  and  the  said  clerk  shall  be  paid  a 
fee  of  five  shillings  for  each  subscription,  and 
every  Agent  shall,  on  subscribing  the  said  roll, 
deliver  to  the  said  clerk  a  note  specifying  his 
place  of  business,  and  shall  deliver  a  sinular  note 
so  often  as  he  shall  change  the  same. 

13.  A  roll  of  Agents  practising  in  any  Sheriff 
Court  shall  be  kept  by  the  SherSp  Clerk  in  such 
form  as  the  Lord  F^sident  of  the  Court  of 
Session  may  direct,  and  every  enrolled  Law  Agent 
who  has  paid  the  stamp  duty  exigible  by  law  on 
admission  to  practise  as  an  Agent  before  a  Sheriff 
Court  shall  be  entitled  to  subscribe  the  said  roll, 
and  the  Sheriff  Clerk  shall  be  paid  a  fee  of  five 
shillings  for  each  subscription,  and  every  Agent 
shall,  on  subscribing  the  said  roll,  deliver  to  the 
Sheriff  Clerk  a  note  specifying  his  place  of 
business,  and  shall  deliver  a  similar  note  so  often 
as  he  shall  change  the  same. 

14.  It  shall  be  lawful  for  the  Lord  President 
of  the  Court  of  Session  from  time  to  time  to 
issue  rules  and  directions  with  respect  toiihe 
keeping  and  subscription  of  the  rolls  directed  to 
be  kept  by  the  two  preceding  sections,  and  such 
rules  and  directions  shall  be  observed  and  obeyed 
by  the  several  keepers  of  the  said  rolls. 

The  name  of  any  person  shall  be  struck  off  the 
said  roUs, — 

1.  In  obedience  to  the  order  of  the  Court,  upon 

application  duly  made,  and  after  hearing 
parties,  or  giving  them  an  opportunity  of 
oeing  heard; 

2.  Upon  his  own  written  application. 

15.  A  Law  Agent  shall  not  be  entitled  to 
borrow  a  process  depending  before  any  supreme 
court  sitting  in  Edinburgh  unless  he  shall  have  a 
place  of  business  in  Edinburgh  or  Leith ;  and 
a  Law  Agent  shall  not  be  entitled  to  borrow  a 
process  depending  before  an  inferior  court  unless 


he  shall  have  a  place  of  business  within  the  juris- 
diction of  such  court. 

16.  From  and  after  the  first  day  of  J'ebruary 
eighteen  hundred  and  seventy-four  no  person 
slmll  be  allowed  to  practise  as  an  Agent  m  the 
Court  of  Session  or  any  Sheriff  Court  until  he 
shall  have  subscribed  the  roll  of  Agents  practising 
before  such  Court,  or  after  his  name  shall  have 
been  struck  off  such  roll  unless  the  same  shall 
have  been  subsequently  restored  thereto. 

17.  An  enrolled  Law  Agent  who  has  paid  the 
stamp  duty  exigible  by  law  on  admission  to 
practise  as  an  ^ent  in  a  Sheriff  Court  shall  be 
Qualified  to  sign  the  roll  of  Agents  practising  in 
the  Court  of  Session  on  paying  the  difference 
between  such  duf^  and  the  duty  chargeable  on 
admission  to  practise  in  the  Court  of  Session. 

18.  Any  enrolled  Law  Agent  may  apply  to  the 
Court  to  be  admitted  a  Notair  PubUc,  and  it  shall 
be  lawful  for  the  Court  to  aomit  him,  and  grant 
warrant  to  the, keeper  of  the  roll  or  register  of 
Notaries  Public  to  enrol  him  as  a  Notary  Public 
on  his  paying  the  stamp  du^  for  the  time  exigible 
by  law  mm  a  Notary  Pubhc  on  admission,  and 
after  the  passing  of  this  Act  it  shall  not  be 
necessary  for  any  person  to  find  caution  on  his 
admission  as  a  >fotary  Public. 

19.  Any  Society  of  Law  Agents  may,  notwith- 
standing any  law,  statute,  or  usage  hitherto  in 
force,  fuimit  any  enrolled  Law  Agent  to  be  a 
member  of  it  on  such  terms  as  it  may  see  fit. 

20.  It  shall  be  lawful  for  any  Society  of  Law 
Agents  to  accept  of  an  apprenticeship  for  five 
years  served  under  the  provisions  of  this  Act 
with  an  enrolled  Law  Agent,  although  not  a 
member  of  such  Society,  as  a  quahfication  for 
admission  to  such  Society. 

21.  Agreements  between  Law  Agents  acting 
for  the  same  client  to  share  fees  or  profits  shafi 
be  lawful,  and  a  Law  Agent  authorised  and  acting 
for  a  client  whom  he  discloses  shaU  incur  no 
liabihty  to  any  other  Law  Agent  employed  by 
him,  except  such  as  he  shall  expressly  undertake 
in  writing. 

22.  Every  enrolled  Law  Agent  shall  be  subject 
to  the  jurisdiction  of  the  Court  in  any  complaint 
which  may  be  made  a^^ainst  him  for  misconduct 
as  a  Law  Agent,  and  it  shall  be  lawful  for  the 
Court  in  either  Division  thereof  to  deal  summarily 
with  any  such  complaint  and  to  do  therein  as 
shall  be  just. 

23.  Nothing  in  this  Act  oontidned  shall  inter- 
fere with  the  obligation  of  any  Law  Agent  to 
obtain  a  stamped  certificate. 
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24.  Any  person,  being  a  notary  public,  who 
has  during  the  period  of  seven  years  immediately 
preceding  the  passing  of  this  Act  re^arly  taken 
out  a  stamped  certificate  as  required  by  law, 
and  who  has  during  the  said  period  been  engaged 
in  actual  practice  as  a  Law  Agent  or  Conveyancer 
as  well  as  a  notary  public,  may  at  anytime  within 
one  year  after  the  passing  of  this  Act  be  admitted 
as  a  Law  Agent  under  this  Act,  if  the  Court  shall 
see  fit,  without  making  an  affidavit  of  having 
served  an  apprenticeship  as  herein-before  required, 
and  without  being  subjected  to  examination. 

25.  From  and  after  the  first  day  of  February 
one  thousand  eight  hundred  and  seventy-four, 
^'The  Procurators  (Scotland)  Act,  1865,''  shall 
be  and  the  same  is  hereby  repealed,  but  such 


repeal  shall  not  prevent  societies  which,  prior  to 
the  passing  of  tnis  Act,  were  formed  under  the 
said  Act  from  continuing  to  exist  as  incorporated 
societies,  and  electing  such  office  bearers  as  they 
please,  and  admitting  members  on  such  terms 
as  they  see  fit ;  provided  always,  that  it  shidl  not 
be  necessary  for  any  agent  admitted  under  this 
Act  to  become  a  member  of  any  such  society. 

26.  Except  in  so  far  as  relates  to  striking  the 
name  of  any  person  off  the  roll  of  Law  A^ts, 
nothing  in  this  Act  shall  be  held  to  affect  the 
existing  powers  of  inferior  courts  or  the  judges 
thereof  over  procurators  practising  before  such 
courts,  so  far  as  these  powers  may  be  necessaiy 
for  supporting  the  jurisdiction  and  maintaining 
the  authority  of  their  several  courts. 


Chap.  64. 
J^cclesiastical  Commissioners  Act,  1873. 


ABSTRACT   OP  THE   RNACTMENTS. 

1.  Application  o/3fy4  Vict.  c.  113.  s,  50.  and  13  ^  14  Vict.  c.  94.  *.  19.  to  rectory  of  Tatenhill,  and 

severance  of  rectory  from  'deanery  of  Lichfield. 

2.  Scheme  for  carrying  severance  into  effect. 

3.  Repeal  of  part  ^proviso  of  sect,  51.  of  Ecclesiastical  Commissioners  Act,  1840. 

4.  Order  in  Uouncil  cor^rming  scheme  to  be  made,  8fc,  under  3  §r  4  Vict.  c.  113.  ss.  84  to  89. 
b.  Order  to  effect  transfer  without  conveyance. 

6.  Short  titles  qf  Acts, 
Schedule, 


An  Act  for  amendiug  the  Ecclesiastical 
Ommissioners  Acts,  1840  and  1850, 
and  for  other  purposes. 

(5th  August  1873.) 

Whereas  by  the  Lichfield  Chapter  Act,  1/06, 
the  rectory  of  fatenhill,  otherwise  Tattenhill,  in 
the  county  of  Stafford,  in  the  diocese  of  Lichfield, 
(of  the  perpetual  advowson  whereof  Her  Majesty 
was  seised  in  right  of  the  Duchy  of  Lancaster,) 
was  annexed,  as  in  the  said  Act  stated,  to  the 
deanery  of  the  cathedral  church  of  Lichfield,  in 
consideration  of  the  small  income  arising  to  the 
dean  of  Lichfield  out  of  the  revenue  of  the  church 
at  Lichfield,  and  on  condition  that  the  dean  of 
Lichfield  and  his  successors  should  make  such 
allowance  to  a  curate  or  curates  for  the  said 
parish  as  the  bishop  should  for  the  time  being 
appoint : 

And  whereas  by  the  Ecclesiastical  Conunis- 
sioners  Act,  1840,  all  the  estate  and  interest 
which  the  holder  of  any  deanery  had  in  any 
lands  or  endowments  whatsoever  annexed  to 
such  deanezy,  and  ei\joyed  by  the  holder  of  such 


deanery  separately  and  in  addition  to  his  share 
of  the  corporate  revenues  of  the  chapter,  were, 
affcer  the  next  avoidance  of  such  deanoy,  vested 
in  the  Ecclesiastical  Commissioners  for  England : 

And  whereas  it  is  provided  by  the  Eccle- 
siastical Conmiissioners  Act,  1850,  to  the  effect 
that  no  dean  of  any  cathedral  or  collegiate  church 
appomted  after  the  tenth  of  April  one  thousand 
eight  hundred  and  fifty  should  hold  with  his 
deanery  any  benefice  not  situate  within  the  city 
or  town  of  the  cathedral  or  coUegiate  church  in 
which  he  was  dean  : 

And  whereas  the  rectory  of  Tatenhill  is  not 
situate  within  the  city  of  Lichfield  : 

And  whereas  the  Ecclesiastical  Commissioners 
are  required  by  an  Order  in  Council,  dated  the 
fifteenth  day  of  June  one  thousand  eight  hun- 
dred and  fiity-two,  and  made  in  pursuance  of 
the  Ecclesiastical  Commissioners  Act,  1840,  and 
the  Ecclesiastical  Commissioners  Act,  1841,  to 
pay  out  of  their  common  flmd  annual  sums  in 
oraer  to  make  up  the  average  annual  receipts  of 
the  dean  of  lichneld  from  the  divisible  corporate 
revenues  of  the  chapter  of  Lichfield  to  an  income 
of  one  thousand  pounds : 
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And  whereas  it  has  been  decided  by  the  Court 
of  Common  Pleas  that  the  above-recited  enact- 
ments of  the  Ecclesiastical  Commissioners  Act, 
1840,  and  the  Ecclesiastical  Commissioners  Act, 
1850,  do  not  extend  to  the  rectory  of  TatenhUl, 
with  its  lands  and  endowments,  and  it  is  ex- 
p^ient  so  to  extend  the  same  and  to  sever  the 
said  rectorv  from  the  deanenr  of  Lichfield  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows: 

1.  Upon  the  avoidance  of  the  deane^  of  Lich- 
field which  happens  next  after  the  passing  of  this 
Act,  the  provisions  of  the  Ecclesiastical  Commis- 
sioners Act,  1840,  and  the  Ecclesiastical  Com- 
missioners Act,  1850,  and  the  enactments  amend- 
ing the  same,  shaU  apply  to  the  lands  and 
endowments  of  the  rectoiy  of  Tatenhill  as  if  the 
same  were  lands  and  endowments  annexed  to 
the  deanery  of  Lichfield  within  the  meaning  of 
section  fifty  of  the  Ecclesiastical  Commissioners 
Act,  1840,  above  recited ;  and  such  rectory  shall 
be  severed  from  the  deanenr  of  Lichfield,  and  the 
nerpetual  advowson  thereof  shall  be  vested  in  Her 
Majesty,  her  heirs  and  successors. 

2.  The  Ecclesiastical  Commissioners  for  Eng- 
land (in  this  Act  referred  to  as  the  Conmiis- 
sioners),  with  the  consent  in  writing  of  two  of 
the  Commissioners  of  Her  Majesty^s  Treasuiy 
and  of  the  Chancellor  of  the  Duchy  of  Lancaster 
for  the  time  bemg  on  behalf  of  Her  Migestjr> 
may  from  time  to  time  lay  before  Her  Maiesty  m 
Council  schemes  for  carrying  into  effect  this  Act 
and  making  the  arrangements  conse<}uential  on 
the  severance  of  the  rectoir  of  Tatenhill  from  the 
deaneiy  of  Lichfield,  and  for  making  out  of  the 
lands  and  endowments  of  such  rectoir  proper 
provision  for  the  spiritual  duties  thereof,  and  of 
any  new  ecclesiastical  parish  or  district  formed 
either  before  or  after  the  passing  of  this  Act 
either  wholly  or  partially  out  of  the  parish  of 
Tatenhill,  and  for  transfemng  to  the  incumbent 
of  such  rectory  or  new  ecclesiastical  parish  any 
property  for  the  purpose  of  the  endowment 
thereof,  and  for  making  such  incidental  pro- 
visions as  may  be  necessary  for  carrying  into 
effect  any  of  the  above-mentioned  objects,  so 
nevertheless  that  the  glebe  and  tithes  of  the  said 
Tectofy  shall  be  applied  for  the  benefit  of  the 
aaid  parish  of  Tatenhill  and  the  ecclesiastical 
districts  formed  or  to  be  formed  out  of  such 
parish. 

Such  scheme  may  also,  with  the  consent  in 
writing  of  the  person  who  is  dean  of  Lichfield 
at  the  passing  of  this  Act,  direct  that  the  pro- 
visions of  such  scheme,  or  any  of  them,  and  the 


severance  of  the  rectory  from  the  deanery,  shall 
take  effect  either  wholly  or  partly  at  any  earlier 
date  than  the  next  avoidance  of  such  deaneiy, 
and  may  provide  for  the  same  so  taking  effect 
upon  the  terms  and  conditions  contained  in  the 
scheme,  and  the  same  shall  accordingly  take 
effect  as  if  the  deanery  had  been  avoidea;  but, 
save  as  aforesaid,  a  scheme  under  this  section 
shall  not  have  any  effect  until  the  avoidance  of 
the  deanery  of  Lichfield  which  happens  next 
after  the  passing  of  this  Act. 

3.  Whereas  by  section  fifty-one  of  the  Eccle- 
siastical Commissioners  Act,  1840,  certain  pro- 
visions were  made  with  respect  to  prebends, 
dignities,  and  offices  in  cathedral  churches  in 
England,  subject  to  the  following  proviso  :  Pro- 
vided always,  that  nothing  herein  contained  shall 
in  any  manner  apply  to  or  affect  any  dignity, 
office,  or  prebend  which  is  permanently  annexed 
to  any  bishopric,  archdeaconry,  professorship,  or 
lectureship,  or  to  any  school  or  the  mastership 
thereof,  or  the  prebends  of  Burgham,  Bursalis, 
Exceit,  and  Wyndham  in  the  cathedral  church  of 
Chichester;  and  it  is  expedient  to  repeal  part 
of  the  said  proviso :  Be  it  therefore  enacted, 
that  so  much  of  the  said  proviso  in  section  fifty- 
one  of  the  Ecclesiastical  Commissioners  Act,  1840, 
as  relates  to  any  dignity,  office,  or  prebend  which 
is  permanently  annexea  to  any  bishopric  shall  be 
repealed  as  from  the  avoidance  of  the  same 
bishopric  which  happens  next  after  the  passing 
of  this  Act,  or  as  from  any  earlier  date  at  which 
the  bishop,  by  an  instrument  in  writing  under 
his  hand,  registered  in  the  registry  of  the  diocese 
of  such  bishopric,  signifies  his  assent  that  sudi 
repeal  shall  take  effect  so  far  as  regards  his 
bishopric ;  and  when  such  repeal  takes  effect  (in 
the  case  of  any  bishopric)  the  said  dignity,  office, 
or  prebend  shall  be  severed  from  the  bishopric, 
ana  shall  be  subject  to  the  provisions  of  the 
Ecclesiastical  Commissioners  Act,  1840,  and  the 
Acts  amending  the  same  relating  to  non-resi- 
dentiary prebends. 

4.  Sections  eighty-four  to  eighty-nine  (both 
inclusive)  of  the  Ecclesiastical  Commissioners 
Act,  1840,  (which  relate  to  the  making,  publish- 
ing:, and  registering  of  an  Order  in  Council  for 
ratifying  a  scheme,  and  to  the  laying  the  same 
before  Parliament,)  shall  apply  to  any  scheme 
made  under  this  Act,  in  the  same  manner  as  if 
they  were  herein  enacted. 

5.  After  the  date  of  the  publication  of  an  Order 
in  Council  ratifying  any  scheme  made  in  pur- 
suance of  this  Act,  or  after  any  later  date  at 
which  such  scheme  is  by  this  Act  directed  to 
take  effect,  and  without  any  further  conveyance 
or  act  in  the  law,  the  property  expressed  to  be 


Digitized  by 


Google 


190 


STATUTES  OF  THE  REALM. 


[chap.  64. 


thereby  transferred  shall  (so  fiir  as  the  same  can 
be  vested  by  this  Act)  vest  in  the  transferees  and 
their  successors,  and  (so  fiEur  as  the  same  cannot 
be  so  vested)  shall  be  deemed  to  be  held  in  trust 
for  the  transferees  and  their  successors ;  subject 
nevertheless  to  the  rights  and  liabilities  affecting 
the  same  to  which  persons  other  than  the  Com- 
missioners or  the  dean  of  Lichfield  are  entitled. 


except  so  far  as  any  such  persons  assent  in  writing 
to  the  scheme. 

6.  The  Acts  mentioned  in  the  schedule  to  this 
Act  are  in  this  Act  referred  to  and  may  be  cited 
by  the  short  titles  set  opposite  their  names,  and 
this  Act  may  be  cited  as  the  Ecclesiastical  Com- 
missioners Act,  18/3. 


•<>?•**• 


Schedule. 


Session  and"  Chapter. 


Title. 


Short  Title. 


4    &    5    Anne,    c.    xxxii. 
(Private.) 


3&4  Vict.  c.  113. 


4  &  5  Vict.  c.  39.  - 


13  &  14  Vict.  c.  94. 


23  &  24  Vict.  c.  124. 


An  Act  for  augmenting  the  number  of  canons 
residentiary  in  the  cathedral  churdi  of  Lich- 
field, and  f(»r  improving  the  deanery  and 
prebends  of  the  said  cathedraL 

An  Act  to  carry  into  effect,  with  certain  modifi- 
cations, the  Fourth  Report  of  the  Conunis- 
sioners  of  Ecclesiastical  Duties  and  Revenues. 

An  Act  to  explain  and  amend  two  several  Acts 
relating  to  the  Ecclesiastical  Commissioners 
for  England. 

An  Act  to  amend  the  Acts  relating  to  the 
Ecclesiastical  Conunissioners. 

An  Act  further  to  amend  the  Acts  relating  to 
the  Ecclesiastical  Commissioners,  and  the 
Act  concerning  the  management  of  episcopal 
and  capitular  estates  in  England. 


The  Lichfield  Chapter 
Act,  1706. 


The         ficdesiastical 

Commissioners  Act, 

1840. 
The  Ecclesiastical 

Conomissioners  Act, 

1841. 
The         Ecclesiastioil 

Commissioners  Act, 

1850. 
The         Ecclesiastical 

Commissioners  Act, 

1860. 


Chap.  65. 
Court  of  Queen's  Bench  (Ireland)  (Grand  Juries), 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Grand  juries  need  not  be  summoned  to  the  Court  of  Queen's  Bench  at  Dublin  unless  the  sheriffs 

receive  notice. 

2.  Not  to  apply  to  the  grand  jury  that  is  summoned  for  the  Presenting  Term  for  the  county  of  DubUn. 

3.  Power  to  Court  to  order  jury  to  be  summoned, 

4.  Power  to  Court  to  make  rules, 

5.  Saving  powers,  ^c,  of  Court, 


An  Act  to  regulate  the  Summoning  of 
Grand  Juries  in  the  Court  of  Queen's 
Bench  in  Ireland. 

(6th  August  1873.) 

Whereas  inconvenience  has  been  found  to 
exist  by  reason  of  the  unnecessary  summoning  of 


grand  juries  to  attend  each  term  in  the  Court  of 
Queen's  Bench  at  Dublin: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Miuesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Tempota}* 
and  Conmions,  in  this  present  P^iament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 
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1.  From  and  after  the  passing  of  this  Act  it  Presenting  Term  for  the  county  of  Dublin  as  has 
shall  not  be  necessary,  save  as  is  herein-after  been  heretofore  accustomed. 

provided,  for  the  sheriff  of  the  county  of  Dublin, 

or  for  the  sheriff  of  the  county  of  the  city  of  3.  The  said  Court  or  any  Judge  thereof  may 

Dublin,  to  summon  a  grand  Jurv  of  the  coun^  of  at  any  time  by  precept  or  order  command  the 

Dublin,  or  a  grand  jury  of  the  county  of  the  said  sheriffs  resi^Bctively,  or  either  of  them,  to 

city  of  Dublin,  to  attend  the  Court  of  Queen's  summon  a  grand  jury  to  attend  the  said  Court  at 

Bench  at  Dublin,  unless  such  sheriff  shall  have  any  period  of  its  sittings,  and  the  grand  jury  so 

received  a  precept  or  order  of  the  Court  or  a  summoned  shall  attend  and  serve  accordingly. 

Judge  thereof  conmianding  hira  to  siunmon  such  ^   rw,,         . ,  <r, 

grand  jury.  ^'  ^^^  ^^^  Court  may  make  such  rules  as  it 

may  deem  necessary  and  proper  to  carry  into 
effect  the  provisions  of  this  Act,  and  such  rules 

2.  Nothing  herein  contained  shall  be  held  to  shall  have  the  like  force  and  effect  as  if  herein 
apply  to  the  grand  jury  of  the  county  of  Dublin  enacted. 

now  smnmoned  to  attend  the  Presenting  Term 

for  the  county  of  Dublin ;  but  notwithstanding  5.  Nothing  in  this  Act  shall  be  deemed  to 

anything  herein  contained    the  sheriff   of   the  lessen  or  affect  the  existing  powers,  authority,  or 

county  of  Dublin  shall  summon  a  grand  jury  of  jiuisdiction  of  the  Court  of  Queen's  Bench,  or 

the  county  of  Dublin  to  attend  at  the  Court  of  the  authority  of  any  grand  jury  empanneUed 

Queen's  Bench  at  Dublin  on  the  first  day  of  the  before  the  said  Court. 


Chap.  66. 
Supreme  Court  of  Judicature  Act,  1873. 
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21.  Power  to  transfer  jurisdiction  of  Judicial  Committee  by  Order  in  CouncU. 

22.  Transfer  of  pending  business, 

23.  Rules  as  to  exercise  of  jurisdiction, 
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land  by  mortgagors.  Assignment  of  debts  ana  choses  in  action.  Stipulations  not  of  the  essence 
of  contracts.  Injunctions  and  receivers.  Damages  by  collisions  [at  sea.  Infants.  Cases  of 
conflict  not  enumerated. 
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35.  Option  for  any  Plaintiff  {subject  to  Rules)  to  choose  in  what  Division  he  will  sue, 
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Divisions  of  the  High  Court. 

43.  Divisional  Courts  for  business  of  the  Chancery  Division. 

44.  Divisional  Courts  for  business  belonging  to  the  Division, 

45.  Appeals  from  inferior  Courts  to  be  determined  by  Divisional  Courts, 

46.  Cases  and  points  may  be  reserved  for  or  directed  to  be  argued  before  Divisional  Courts. 

47.  Provision  for  Crown  cases  reserved, 

48.  Motions  for  new  trials  to  be  heard  by  Divisional  Courts, 

49.  What  orders  shall  not  be  subject  to  Appeal, 

50.  As  to  discharging  orders  made  in  Chambers, 

51.  Provision  for  absence  or  vacancy  in  the  office  of  a  Judge, 

52.  Power  of  a  single  Judge  in  Court  qf  Appeal. 

53.  Divisional  Courts  of  Court  of  Appeal, 

54.  Judges  not  to  sit  on  appeal  from  their  own  judgments. 

55.  Arrangements  for  business  of  Court  of  Appeal,  and  for  hearing  Appeals  transferred  from  the  Judiciel 

Committee  of  the  Privy  Council, 


Part  IV. 

Trial  and  Procedure, 


56.  References  and  assessors, 

57.  Power  to  direct  trials  before  Referees, 

58.  Power  of  Referees  and  effect  of  their  findings, 
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€7.  3u  4-  31  Vict.  c.  142.  ss,  5,  7,  8,  and  10,  to  extend  to  actions  in  High  Court. 
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68.  Rules  of  Court  may  he  made  hy  Order  in  Council  before  commencement  of  the  Act,    Rules  to  be  laid 

before  Parliament,  and  may  be  annulled  on  address  from  either  House. 

69.  Rules  in  Schedule  to  regulate  procedure  till  changed  by  other  rules  after  commencement  of  Act. 

70.  Rules  of  Probate,  Divorce,  Admiralty,  and  Bankruptcy  Courts  to  be  Rules  of  the  High  Court. 

71.  Criminal  procedure,  subject  to  future  Rules,  to  remain  unaltered. 

72.  Act  not  to  affect  Rules  of  evidence  or  juries, 

73.  Saving  of  existing  procedure  of  Courts  when  not  inconsistent  with  this  Act  or  Rules. 

74.  Power  to  make  ana  alter  Rules  after  commencement  of  Act, 

75.  Councils  of  Judges  to  consider  procedure  and  administration  of  justice. 

7^.,  Acts  of  Parliament  relating  to  former  Courts  to  be  read  as  applying  to  Courts  under  this  Act. 


Part  V. 
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88.  Power  by  Order  in  Council  to  confer  jurisdiction  on  inferior  Courts. 

89.  Powers  of  inferior  Courts  having  Equity  and  Admiralty  jurisdiction, 

90.  Counterclaims  in  inferior  Courts,  and  trantfers  therefrom. 

91.  Rules  of  law  to  apply  to  inferior  Courts. 


Part  VII. 
Miscellaneous  Provisions. 

92.  Transfer  of  books  and  papers  to  Supreme  Court. 

93.  Saving  as  to  circuits,  <f*c. 

94.  Saving  as  to  Lord  Chancellor. 

95.  Saving  as  to  Chancellor  of  Lancaster. 

96.  Saving  as  to  Chancellor  of  the  Exchequer  and  sheriffs. 

97.  Saving  as  to  Lord  Treasurer  and  office  of  the  Receipt  of  Exchequer. 

98.  Provisions  as  to  Great  Seal  being  in  commission. 

99.  Provision  as  to  Commissions  in  Counties  Palatine. 

100.  Interpretation  of  terms. 

Schedule.  

An   Act  for  the  constitution  of  a  Su-  Whereas  it    is    expedient  to    constitute  a 

preme  Court,  and  for  other  purposes  t'T^l ^"^J  ^^^  ^.°^®  provision  for  the 

IX*  X  xi.  u  AX  Aj  •  •  X  X*  better  administration  of  justice  m  Enff  land : 
relatmg  to  the  better  Administration  ^nd  whereas  it  U  also  expedient  to  alter  and 
of  Justice  in  England  ;  and  to  autno-  amend  the  law  relating  to  the  Judicial  Corn- 
rise  the  transfer  to  the  Appellate  mitteeof  Her  Mtyesty's  Privy  Council: 
Division  of  such  Supreme  Court  of  Be  it  enacted  by  the  Queen's  most  Excellent 
XI-  T  •  J*  x«  i»  xi-  T  j«  •  1  r^  Majesty,  by  and  with  the  advice  and  consent  of 
the  Jurisdiction  of  the  Judicial  Com-  the  LoJds  Spiritual  and  Temporal,  and  Commons, 
mittee  of  Her  Majesty's  Privy  Council,  in  this  present  Parliament  assembled,  and  by  the 
(5th  August  1873.)  authori^  of  the  same,  as  follows ; 
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Preliminary, 

1.  This  Act  maybe  cited  for  all  purposes  as 
the  "  Supreme  Coiurt  of  Judicature  Act,  1873." 

2.  This  Act,  except  any  pro^'ision  thereof  which 
is  declared  to  take  efiPect  on  the  passing  of  this 
Act,  shall  conmience  and  come  into  operation  on 
the  second  day  of  November  1874. 

Part  I. 

Constitution  and  Judges  qf  Supreme  Court, 

3.  From  and  after  the  time  appointed  for  the 
conmiencement  of  this  Act,  the  several  Courts 
herein-after  mentioned,  (that  is  to  say,)  The 
High  Court  of  Chancery  of  England,  the  Court 
of  Queen's  Bench,  the  Court  of  Common  Pleas 
at  Westminster,  the  Court  of  Exchequer,  the 
High  Court  of  Admiralty,  the  Court  of  Probate, 
the  Court  for  Divorce  and  Matrimonial  Causes, 
and  the  London  Court  of  Bankruptcy,  shall  be 
imited  and  consolidated  together,  and  shall  con- 
stitute, under  and  subject  to  the  provisions  of, 
this  Act,  one  Supreme  Court  of  «Midicature  in 
England. 

4.  The  said  Supreme  Court  shall  consist  of  two 
permanent  Divisions,  one  of  which,  under  the 
name  of  "  Her  Majesty's  High  Court  of  Justice," 

^  shall  have  and  exercise  original  jurisdiction,  with 
such  appellate  jurisdiction  from  inferior  Courts 
us  is  herein-after  mentioned,  and  the  other  of 
which,  under  the  name  of  "  Her  Majesty's  Court 
of  Appeal,"  shall  have  and  exercise  appellate 
iurisdiction,  with  such  original  jurisdiction  as 
herein-after  mentioned  as  may  be  incident  to  the 
determination  of  any  appeal. 

5.  Her  Majesty's  High  Court  of  Justice  shall 
be  constituted  as  follows  : — ^The  first  Judges 
thereof  shall  be  the  Lord  Chancellor,  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Conunon  Pleas, 
the  Lord  Chief  Baron  of  the  Exchequer,  the 
several  Vice- Chancellors  of  the  High  Court  of 
Chancery,  the  Judge  of  the  Court  of  Probate  and 
of  the  Court  for  Divorce  and  Matrimonial  Causes, 
the  several  Puisne  Justices  of  the  Courts  of 
Queen's  Bench  and  Conmion  Pleas  respectively, 
the  several  Junior  Barons  of  the  Court  of  Ex- 
chequer, and  the  Judge  of  the  High  Court  of 
Admiralty,  except  such,  if  any,  of  the  aforesaid 
Judges  as  shall  be  appointed  ordinary  Judges  of 
the  Court  of  Appeal. 

Subject  to  the  provisions  herein-after  contained, 
whenever  the  oflfice  of  a  Judge  of  the  said  High 
Court  shall  become  vacant,  a  new  Judge  may  be 
appointed  thereto  by  Her  Majesty,  by  Letters 
Patent.  All  persons  to  be  hereafter  appointed  to 
fill  the  nlaces  of  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  Rolls,  the  Lord  Chief 


Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  Baron,  and  their  successors  respectively, 
shall  continue  to  be  appointed  to  the  same  re- 
spective offices,  with  the  same  precedence,  and  by 
tne  same  respective  titles,  and  in  the  same  man- 
ner, respectively,  as  heretofore.  Every  Judge 
who  shidl  be  appointed  to  fill  the  phct  of  any 
other  Judge  of  the  said  High  Court  of  Justice 
shall  be  styled  in  his  appointment  ''Judge  of 
Her  Majesty's  High  Court  of  Justice,"  and  shall 
be  appomted  in  the  same  manner  in  which  the 
Puisne  Justices  and  Junior  Barons  of  the  Su- 
perior Courts  of  Common  Law  have  been  here- 
tofore appointed :  Provided  always,  that  if  at  the 
commencement  of  this  Act  the  number  of  Puisne 
Justices  and  Junior  Barons  who  shall  become 
Judges  of  the  said  High  Court  shall  exceed 
twelve  in  the  whole,  no  new  Judge  of  the  said 
High  Court  shall  be  appointed  in  th^  place  of 
any  such  Puisne  Justice  or  Junior  Baron  who 
shall  die  or  resign  while  such  whole  number 
shall  exceed  twelve,  it  being  intended  that  the 
permanent  number  of  Judges  of  the  said  High 
Court  shall  not  exceed  twenty-one. 

All  the  Judges  of  the  said  Court  shall  have  in 
all  respects,  save  as  in  this  Act  is  otherwise 
expressly  provided,  equal  power,  authority,  and 
jurisdiction;  and  shall  he  addressed  in  the 
manner  which  is  now  customary  in  addressing 
the  Judges  of  the  Superior  .Courts  of  Common 
Law. 

The  Lord  Chief  Justice  of  Encland  for  the 
time  being  shall  be  President  of  Vie  said  High 
Court  of  Justice  in  the  absence  of  the  Lord 
Chancellor. 

6.  Her  Majesty's  Coiurt  of  Appeal  shall  be  con- 
stituted as  follows : — ^There  shall  be  five  ex  officio 
Judges  thereof,  and  also  so  many  ordinary 
Judges  (not  exceeding  nine  at  any  one  time)  as 
Her  Majesty  shall  from  time  to  time  appoint 
The  ex  officio  Judges  shall  be  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  Engknd,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of 
the  Exchequer.  The  first  ordinary  Judges  of 
the  said  Court  shall  be  the  existing  Lords 
Justices  of  Appeal  in  Chancery,  the  existing 
salaried  Judges  of  the  Judicial  Committee  of  Her 
Majesty's  Priiy  Council,  appointed  under  the 
"  Judicial  Committee  Act,  18/1,"  and  such  three 
other  persons  as  Her  Majesty  may  be  pleased  to 
appoint  by  Letters   Patent;   such  ap     '  " 


may  be  made  either  within  one  month  before  or 
at  any  time  after  the  day  appointed  for  the 
commencement  of  this  Act,  but  if  made  before 
shall  take  effect  at  the  conmiencement  of  this 
Act. 

Besides  the  said  ex  officio  Judges  and  ordinary 
Judges,  it  shall  be  lawful  for  Her  Majesty  (if  she 
shall  think  fit),  from  time  to  time  to  appoint, 
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under  Her  Royal  Sign  Manual,  as  additional 
Judges  of  the  Court  of  Appeal,  any  persons  who, 
having  held  in  England  the  office  of  a  Judge  of 
the  Superior  Courts  of  Westminster  hereby 
united  and  consolidated,  or  of  Her  Majesty's 
Supreme  Court  hereby  constituted,  or  in  Scot- 
land the  office  of  Lord  Justice  General  or  Lord 
Justice  Clerk,  or  in  Ireland  the  office  of  Lord 
Chancellor  or  Lord  Justice  of  Appeal,  or  in  India 
the  office  of  Chief  Justice  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  or  Madras, 
or  Bombay,  shall  respectively  sigm^  in  writing 
their  willingness  to  serve  as  such  additioniu 
Judges  in  the  Court  of  Appeal.  No  such  ad- 
^tional  Judge  shall  be  deemed  to  have  under- 
taken the  duty  of  sitting  in  the  Court  of  Appeal 
when  prevented  from  so  doing  hj  attendance  in 
the  House  of  Lords,  or  on  the  discharge  of  any 
other  public  duty,  or  by  any  other  reasonable 
impediment. 

The  ordinary  and  additional  Judges  of  the 
Court  of  Appeal  shall  be  styled  Lords  Justices  of 
Appeal.  All  the  Judges  of  the  said  Court  shall 
have,  in  all  respects,  save  as  in  this  Act  is  other- 
wise expressly  mentioned,  equal  power,  authority, 
and  jurisdiction. 

Whenever  the  office  of  an  ordinary  Judge  of 
the  Court  of  Ap{>eal  becomes  vacant,  a  new 
Judge  may  be  appointed  thereto  by  Her  Migesty 
by  Letters  Patent. 

The  Lord  Chancellor  for  the  time  being  shall 
be  President  of  the  Court  of  Appesil. 

7.  The  office  of  any  Judg^e  of  the  said  High 
Court  of  Justice,  or  of  the  said  Court  of  Appeal, 
may  be  vacated  by  resignation  in  writing,  under 
his  hand,  addressed  to  the  Lord  Chancellor, 
without  any  deed  of  surrender;  and  the  office 
of  any  Judge  of  the  said  High  Court  shall  be 
vacated  by  his  being  appointed  a  Judge  of  the 
said  Court  of  Appeal.  The  said  Courts  respect- 
ively shall  be  deemed  to  be  duly  constituted 
during  and  notwithstanding  any  vacancy  in  the 
office  of  any  Judge  of  either  of  such  CouJi». 

8.  Any  barrister  of  not  less  than  ten  years 
standing  shall  be  qualified  to  be  appointed  a 
Judge  of  the  said  High  Court  of  Justice;  and 
any  person  who  if  this  Act  had  not  passed  would 
have  been  qualified  by  law  to  be  appointed  a 
Lord  Justice  of  the  Court  of  Appeal  in  Chancery, 
or  has  been  a  Judge  of  the  High  Court  of 
Justice  of  not  less  than  one  year's  standing,  shall 
be  Qualified  to  be  appointed  an  ordinary  Judge 
of  tne  said  Court  of  Appeal  i  Provided,  that  no 
person  appointed  a  Judge  of  either  of  the  said 
Courts  shall  henceforth  be  required  to  take,  or  to 
have  taken,  the  degree  of  Seigeant-at-Law. 

9.  All  the  Judges  of  the  High  Court  of  Justice, 
and  of  the  Court  of  Apf>eal  respectively,  shall 


hold  their  offices  for  life,  subject  to  a  power  of 
removal  bv  Her  Majesty,  on  an  address  presented 
to  Her  Majesty  by  both  Houses  of  Parliament. 
No  Judge  of  either  of  the  said  Courts  shall  be 
capable  of  being  elected  to  or  of  sitting  in  the 
House  of  Commons.  Eveiy  Judge  of  either  of 
the  said  Courts  (other  than  the  Lord  Chancellor) 
when  he  enters  on  the  execution  of  his  office, 
shall  take,  in  the  presence  of  the  Lord  Chancellor, 
the  oath  of  allegiance,  and  judicial  oath  as  defined 
by  the  Promissory  Oaths  Act,  1868.  The  oaths 
to  be  taken  by  the  Lord  Chancellor  shall  be  the 
same  as  heretofore. 

10.  The  ex  officio  Judges  of  the  Court  of 
Appeal  shall  rank  in  the  Supreme  Court  in  the 
Older  of  their  present  respective  official  pre- 
cedence. The  other  Judges  (whether  ordinary  or 
additional)  of  the  Court  of  Appeal  shall  rank  in 
the  Supreme  Court,  if  Peers  or  Privy  Councillors, 
in  the  order  of  their  respective  precedence ;  and 
the  rest  of  the  Judges  of  the  Court  of  Appeal 
shall  rank  according  to  the  priority  of  their 
respective  appointments  to  be  Judges  thereof. 

The  Judges  of  the  High  Court  of  Justice,  who 
are  not  also  Judges  of  the  Court  of  Appeal, 
shall  rank  next  afUr  the  Judges  of  the  Court  of 
Appeal,  and  among  themselves  (subject  to  the 

Jrovisions  herein-after  contained  as  to  existiuj^ 
udges)    according    to    the    priority    of    theur 
respective  appointments. 

11.  Every  existing  Judge,  who  is  by  this  Act 
made  a  Judffe  of  the  High  Court  of  Justice  or  an 
ordinaiy  Judge  of  the  Covat  of  Appeal,  shall,  as 
to  tenure  of  office,  rank,  title,  salary,  pension, 
patronage,  and  powers  of  appointment  or  dis- 
missal, and  all  other  privileges  and  dis<)ualifi- 
cations,  remain  in  the  same  condition  as  if  this 
Act  had  not  passed;  and,  subject  to  the  chan^ 
effected  in  their  jurisdiction  and  duties  by  or  in 
pursuance  of  the  provisions  of  this  Act,  each  of 
the  said  existing  Judges  shall  be  capable  of  per- 
forming and  lii^le  to  perform  all  duties  which  he 
would  have  been  capable  of  performing  or  liable 
to  perform  in  pursuance  of  any  Act  of  Parliament, 
law,  or  custom  if  this  Act  had  not  passed.  No 
Judge  appointed  before  the  passing  of  this  Act 
shall  be  required  to  act  under  any  Commission  of  . 
Assize,  Nisi  Prius,  Oyer  and  Terminer,  or  Gaol 
Delivery,  unless  he  was  so  liable  bv  usage  or 
custom  at  the  commencement  of  this  Act. 

Service  as  a  Judge  in  the  High  Court  of  Jus- 
tice, or  in  the  Court  of  Appeal,  shall,  in  the  case 
of  an  existing  Judge,  for  the  purpose  of  deter- 
mining the  length  of  service  entitling  such  Judge 
to  a  pension  on  his  retirement,  be  deemed  to  be  a 
continuation  of  his  service  in  the  Court  of  which 
he  is  a  Judge  at  the  time  of  the  commencement 
of  this  Act. 
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12.  If,  in  an^  case  not  expressly  provided  for 
by  this  Act,  a  babilit^r  to  any  duty,  or  an^  autho- 
rity or  power,  not  incident  to  the  administration 
of  justice  in  any  Ck)urt,  whose  jurisdiction  is 
transferred  by  this  Act  to  the  High  Court  of 
Justice,  shall  have  been  imposed  or  conferred  by 
any  statute,  law,  or  custom  upon  the  Judges  or 
any  Judge  of  any  of  such  Courts,  save  as  herein- 
after mentioned,  every  Judge  of  the  said  High 
Court  shall  be  capable  of  performing  and  exer- 
cising, and  shall  be  liable  to  pmorm  and 
empowered  to  exercise  every  such  duty,  autho- 
rity, and  power,  in  the  same  manner  as  if  this 
Act  had  not  passed,  and  as  if  he  had  been  duly 
appointed  the  successor  of  a  Judge  liable  to  su<m 
duty,  or  possessing  such  authority  or  power, 
before  the  passing  of  this  Act.  Any  such  duty, 
authority,  or  power,  imposed  or  conferred  by  any 
statute,  law,  or  custom,  in  any  such  case  as 
aforesaid,  upon  the  Lord  ChanceUor,  the  Lord 
Chief  Justice  of  England,  the  Master  of  the 
Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  or  the  Lord  Chief  Baron,  shall  continue  to 
be  performed  and  exercised  by  them  respectively, 
and  by  their  respective  successors,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

13.  Subject  to  the  provisions  in  this  Act  con- 
tained with  respect  to  existing  Judges,  there  shall 
be  paid  the  following  salaries,  which  shall  in  each 
case  include  any  pension  granted  in  respect  of 
an^  public  office  previously  filled  by  lum,  to 
which  the  Judge  may  be  entitled ; 

To  the  Lora  Chancellor,  the  sums  hitherto 

payable  to  him ; 

To  the  Lord  Chief  Justice  of  England,  the 

Master  of  the  Rolls,  the  Lord  Chief  Justice 

,    of  the  Common  Pleas,  and  the  Lord  Chief 

Baron  of  the  Exchequer,  the  same  annual 

sums  which  the  holders  of  those  offices  now 

respectively  receive ; 

To  each  of  the  ordinary  Judges  of  the  Court  of 

Appeal;  and. 
To  each  of  the  other  Judges  of  the  Hiffh  Court 
of  Justice,  the  sum  of  five  thousand  pounds 
a  year. 
No  salary  shall  be  payable  to  an^  additional 
Judge  of  the  Court  of  Appeal  appointed  under 
this  Act ;  but  nothing  in  tnis  Act  shall  in  any 
way  prejudice  the  right  of  any  such  additional 
Judge  to  any  pension  to  which  he  may  be  by  law 
entitled. 

14.  Her  Majesty  may,  by  Letters  Patent,  grant 
to  any  Judge  of  the  High  Court  of  Justice,  or  to 
any  ordinary  Judge  of  the  Court  of  Appeal,  who 
has  served  for  fifteen  years  as  a  Jud^e  in  such 
Courts,  or  either  of  them,  or  who  is  disabled  by 

Sermanent  infirmity  from  the  performance  of  the 
uties  of  his  office,  a  pension,  Iby  way  of  annuity, 
to  be  continued  during  his  life : 


In  the  case  of  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  RoUs,  the  Lord  Chie£ 
Justice  of  the  Conunon  Pleas,  and  the  Lwd 
Chief  Baron  of  the  Exchequer,  the  same 
amount  of  pension  which  at  present  might 
under  the  same  circumstances  oe  granted  to 
the  holder  of  the  same  office : 

In  the  case  of  any  ordinary  Judge  of  the  Court 
of  Appeal  or  any  other  Judge  of  tiie  High 
Court  of  Justice,  the  same  amount  of  pension 
which  at  present  might  under  the  same  cir- 
cumstances be  granted  to  a  Puisne  Justice  of 
the  Court  of  Queen's  Bench. 

15.  Subject  to  the  provisions  in  this  Act  con^ 
tained  with  respect  to  existing  Judges,  the  salaries, 
allowances,  and  pensions  payable  to  tiie  Judp^es 
of  the  High  Court  of  Justice,  and  the  ordinaiy 
Judges  of  the  Court  of  Appeal  respectively,  shall 
be  charged  on  and  paid  out  of  t^e  Consolidated 
Fund  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  the  growing  produce  thereof: 
such  salaries  and  pensions  shall  grow  due  firom 
day  to  day,  but  shall  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  adminis- 
trators, on  the  usual  quarterly  days  of  payment, 
or  at  such  other  periods  in  every  year  as  the 
Treasury  may  from  time  to  time  dettfmine. 


Part  II. 
Jurisdiction  and  Law, 

16.  The  High  Court  of  Justice  shall  be  a 
Superior  Court  of  Record,  and,  subject  as  in  this 
Act  mentioned,  there  shall  be  tran^erred  to  and 
vested  in  the  said  High  Court  of  Justice  the 
jurisdiction  which,  at  the  commencement  of  this 
Act,  was  vested  in,  or  capable  of  being  exercised 
by,  all  or  any  of  the  Courts  following ;  (^t  is 
to  say,) 

(1.)  The  High  Court  of  Chanceiy,  as  a  Com- 
mon Law  Court  as  well  as  a  court  of 
Equity,  including  the  jurisdiction  of  the 
Master  of  the  Rolls,  as  a  Judge  or  Master 
of  the  Court  of  Chancery,  and  any  juris- 
diction exercised  by  him  in  relation  to  the 
Court  of  Chancery  as  a  Common  Law 
Court; 
(2.)  The  Courf  of  Queen's  Bench; 
(3.)  The  Court  of  Common  Pleas  at  West- 
minster; 
(4.)  The  Court  of  Exchequer,  as  a  Court  of 
Revenue,    as   well   as   a  Common  Law 
Court; 
(5.)  The  High  Court  of  Admiralty; 
(6.)  The  Court  of  Probate; 
(7.)  The  Court  for  Divorce  and  Matrimonial 

Causes; 
(8.)  The  London  Court  of  Bankruptcy ; 
(9.)  The  Court  of  Common  Pleas  at  Lancaster; 
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<10.)  The  Court  of  Pleas  at  Durham ; 
(11.)  The  Courts  created  by  Commissions  of 
Assize,  of  Oyer  and  Terminer,  and  of  Gaol 
Delivery,  or  any  of  such  Commissions : 
The  jurisdiction  by  this  Act  transferred  to  the 
High  Court  of  Justice  shall  include  (subject  to 
the  exceptions  herein-after  contained)  the  jmris- 
diction  which,  at  the  commencement  of  this  Act, 
was  vested  in,  or  capable  of  being  exercised  bjr, 
all  or  any  one  or  more  of  the  Judges  of  the  said 
Courts,  respectively,  sitting  in  Court  or  Cham- 
bers, or  elsewhere,  when  acting  as  Judges  or  a 
Judge,  in  pursuance  of  any  statute,  law,  or  cus- 
tom, and  all  powers  given  to  any  such  Court,  or 
to  any  such  Judges  or  Judge,  by  any  statute ; 
and  also  all  ministerial  powers,  duties,  and  autho- 
rities, incident  to  any  and  every  part  of  the  juris- 
dictions so  transferred. 

17.  There  shall  not  be  transferred  to  or  vested 
in  the  said  High  Court  of  Justice,  by  virtue  of 
this  Act, — 

(I.)  Any  ap])ellate  jurisdiction  of  the  Court  of 
Appeal  in  ChanceiT,  or  of  the  same  Court 
sitting  as  a  Court  of  Appeal  in  Bankruptcy : 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal 
in  Chancery  of  the  county  palatine  of 
Lancaster : 

(3.)  Any  jurisdiction  usually  vested  in  the 
Lord  Chancellor  or  in  the  Lords  Justices 
of  Appeal  in  Chancery,  or  either  of  them, 
in  relation  to  the  custody  of  the  persons 
and  estates  of  idiots,  lunatics,  and  persons 
of  unsound  mind : 

<4.)  Any  jurisdiction  vested  in  the  Lord  Chan- 
cellor in  relation  to  grants  of  Letters 
Patent,  or  the  issue  of  commissions  or 
other  writings,  to  be  passed  under  the 
Great  Seal  of  the  Unitea  Kingdom  : 

<5.)  Any  jurisdiction  exercised  by  the  Lord 
Chancellor  in  right  of  or  on  behalf  of  Her 
Majestv  as  visitor  of  any  College,  or  of  any 
chantable  or  other  foundation  : 

<6.)  Any  jurisdiction  of  the  Master  of  the  Rolls 
in  rdation  to  records  in  London  or  else- 
where in  England. 

18.  The  Court  of  Appeal  established  bv  this 
Act  shall  be  a  Superior  Court  of  Record,  and 
there  shall  be  transferred  to  and  vested  in  such 
Court  all  jurisdiction  and  powers  of  the  Courts 
following ;  (tiiat  is  to  say,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord 
Chancellor  and  of  the  Court  of  Appeal  in 
Chancery,  in  the  exercise  of  his  and  its 
appellate  jurisdiction,  and  of  the  same 
Court  as  a  Court  of  Appeal  in  Bank- 
ruptcy: 

(2.)  All  jurisdiction  and  powers  of  the  Court 
of  Appeal  in  Chancery  of  the  county 
palatme  of  Lancaster^  and  aU  jurisdiction 


and  powers  of  the  Chancellor  of  the  duchy 
and  county  palatine  of  Lancaster  when 
sitting  alone  or  apart  from  the  Lords  Jus- 
tices of  Appeal  in  Chancery  as  a  Judge 
of  re-hearing  or  appeal  from  decrees  or 
orders  of  the  Court  of  Chancery  of  the 
county  palatine  of  Lancaster  : 

(3.)  All  jurisdiction  and  powers  of  the  Court 
of  the  Lord  Warden  of  the  Stannaries 
assisted  by  his  assessors,  including  all 
jurisdiction  and  powers  of  the  said  Lord 
Warden  when  sitting  in  his  capacity  of 
Judge : 

(4.)  All  jurisdiction  and  powers  of  the  Court 
of  Excheouer  Chamber : 

(5.)  All  juiisaiction  vested  in  or  capable  of 
being  exercised  by  Her  Majesty  in  Council, 
or  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council,  upon  appeal  from  any 
judgment  or  order  of  the  High  Court  of 
Admiralty,  or  from  any  order  in  limacy 
made  by  the  Lord  Qiancellor,  or  any 
other  person  having  jurisdiction  in  lunacy. 

19.  The  said  Court  of  Appeal  shall  have  juris- 
diction and  power  to  hear  and  determine  Appeals 
from  any  judgment  or  order,  save  as  herein-after 
mentionea,  of  Her  Majesty's  High  Court  of 
Justice,  or  of  any  Judges  or  Judge  thereof,  sub- 
ject to  the  provisions  of  this  Act,  and  to  such 
Rules  and  Orders  of  Court  for  regulating  the 
terms  and  conditions  on  which  such  Appeals 
shall  be  allowed,  as  may  be  made  pursuant  to 
this  Act. 

For  all  the  purposes  of  and  incidental  to  the 
hearing  and  determination  of  any  Appeal  within 
its  jurisdiction,  and  the  amendment,  execution, 
and  enforcement  of  any  judgment  or  order  made 
on  any  such  Appeal,  and  for  the  purpose  of  every 
other  authority  expressly  given  to  the  Court  of 
Appeal  by  this  Act,  the  said  Court  of  Appeal 
shdl  have  all  the  power,  authority,  and  jurisdic- 
tion by  this  Act  vested  in  the  High  Court  of 
Justice. 

20.  No  error  or  appeal  shall  be  brought  from 
any  judgment  or  order  of  the  High  Court  of 
Justice,  or  of  the  Court  of  Appeal,  nor  from  any 
judgment  or  order,  subsequent  to  the  commence- 
ment of  this  Act,  of  the  Court  of  Chancery  of 
the  county  palatine  of  Lancaster,  to  the  House 
of  Lords  or  to  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council;  but  nothing  in  this 
Act  shall  prejudice  any  right  existing  at  the  com- 
mencement of  this  Act  to  prosecute  any  pending 
writ  of  error  or  appeal,  or  to  bring  error  or 
appeal  to  the  House  of  Lords  or  to  Her  Majesty 
in  Council,  or  to  the  Judicial  Committee  of  the 
Privy  Council,  from  any  prior  judgement  or  order 
of  any  Court  whose  jurisdiction  is  hereby  trans- 
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ferred  to  the  High  Court  of  Justice  or  to  the 
Court  of  Appea]. 

21.  It  shall  be  lawful  for  Her  Majesty,  if  she 
shall  think  fit,  at  any  time  hereafter  by  Order  in 
Council  to  direct  that  all  Appeals  and  Petitions 
whatsoever  to  Her  Majesty  in  Council  which 
according  to  the  laws  now  in  force  ought  to  be 
heard  by  or  before  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council,  shall,  from  and  after 
a  time  to  be  fixed  by  such  Order,  be  referred  for 
hearing  to  and  be  heard  by  Her  Majesty's  Court 
of  Appeal ;  and  from  and  after  the  time  fixed 
by  sucn  Order,  all  such  Appeals  and  Petitions 
shall  be  referred  for  hearing  to  and  be  heard  bv 
the  said  Court  of  Appeal  accordingly,  and  shall 
not  be  heard  by  the  said  Judicial  Committee ; 
and  for  all  the  purposes  of  and  incidental  to  the 
hearing  of  sucn  Appeals  or  Petitions,  and  the 
reports  to  be  made  to  Her  Majesty  thereon,  and 
all  Orders  thereon  to  be  afterwards  made  by  Her 
Mfuesty  in  Council,  and  also  for  all  purposes  of 
and  incidental  to  the  enforcement  of  any  such 
Orders  as  may  be  made  by  the  said  Court  of 
Appeal  or  by  Her  Majesty,  pursuant  to  this 
section  (but  not  for  any  otner  purpose),  all  the 
power,  authority,  and  jurisdiction  now  by  law 
vested  in  the  said  Judicial  Committee  shall  be 
transferred  to  and  vested  in  the  said  Court  of 
Appeal. 

The  Court  of  Appeal,  when  hearing  any  appeals 
in  Ecclesiastical  Causes  which  may  be  referred  to 
it  in  manner  aforesaid,  shall  be  constituted  of 
such  and  so  many  of  the  Judges  thereof,  and 
shall  be  assisted  by  such  assessors  being  Arch- 
bishops or  Bishops  of  the  Church  of  Enghmd,  as 
Her  Majesty,  by  any  General  Rules  made  with 
the  advice  of  the  Jupges  of  the  said  Court,  or  any 
five  of  them  (of  whom  the  Lord  Chancellor  shall 
be  one),  and  of  the  Archbishops  and  Bishops 
who  are  members  of  Her  Majesty's  Privy  Council, 
or  any  two  of  them  (and  which  General  Rules 
shall  be  made  by  Order  in  Council),  may  think 
fit  to  direct :  Provided  that  such  rules  shall  be 
laid  before  each  House  of  Parliament  within 
forty  days  of  the  making  of  the  same,  if  Parlia- 
ment be  then  sitting,  or  if  not,  then  within  forty 
days  of  the  commencement  of  the  then  next 
ensuing  session ;  and  if  an  address  is  presented 
to  Her  Majesty  by  either  House  of  Parliament 
within  the  next  subsequent  forty  days  on  which 
the  said  House  shall  have  sat,  pra3ring  that  any 
such  rules  may  be  annulled.  Her  Majesty  may 
thereupon  by  Order  in  Council  annul  the  same ; 
and  the  rules  so  annulled  shall  thenceforth  be- 
come void  and  of  no  effect,  but  without  prejudice 
to  the  validity  of  any  proceedings  which  may  in 
the  meantime  have  been  taken  imder  the  same. 

22.  From  and  after  the  commencement  of  this 
Act  the  several  jurisdictions  which  by  this  Act 


are  transferred  to  and  vested  in  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal 
respectively  shall  cease  to  be  exercised,  except  by 
the  said  High  Court  of  Justice  and  the  said  Court 
of  Appeal  respectively,  as  provided  by  this  Act; 
and  no  further  or  other  appointment  of  any 
Judge  to  any  Court  whose  jurisdiction  is  so 
transferred  shall  be  made  except  as  provided  by 
this  Act :  Provided,  that  in  ail  causes,  matters, 
and  proceedings  whatsoever   which  shall  have 
been  fully  hei^,  and  in  which  judgment  shall 
not  have  been  g[iven,  or  having  been  given  shall 
not  have  been  signed,  drawn  up,  passed,  entered, 
or  otherwise  perfected  at  the  time  appointed  for 
the  commencement  of  this  Act,  such  judgment, 
decree,  rule,  or  order  may  be  given  or  made, 
signed,  drawn  up,  passed,  enter^,  or  perfected 
respectively,  after  the  commencement  of  this  Act, 
in  the  name  of  the  same  Court,  and  by  the  same 
judges  and  officers,  and  geneorally  in  the  same 
manner,  in  all  respects  as  if  this  Act  had  not 
passed ;  and  the  same  shall  take  effect,  to  all 
intents  and  purposes,  as  if  the  same  had  been 
duly  perfected  before  the  commencement  of  this 
Act ;  and  every  judgment,  decree,  rule,  or  order 
of  any  Court  whose  jurisdiction  is  hereby  trans- 
ferred to  the  said  High  Court  of  Justice  or  the 
said  Court  of  Appeal,  which  shall  have  been  duly 
perfected  at  any  time  before  the  commencement 
of  this  Act,  may  be  executed  and  enforced,  and, 
if  necessary,  amended  or  discharged  by  the  said 
High  Court  of  Justice  and  the  said  Court  of 
Appeal  respectively,  in  the  same  manner  as  if  it 
haa  been  a  judgment,  decree,  rule,  or  order  of  the 
said  High  Court  or  of  the  said  Court  of  Aopeal; 
and  all  causes,  matters,  and  proceedings  whatso- 
ever, whether  Civil  or  Criminal,  which  shaU  be 
pending  in  any  of  the  Courts  whose  jurisdiction 
IS  so  transferred  as  aforesaid  at  the  commence- 
ment of  this  Act,  shall  be  continued  and  con- 
cluded, as  follows  (that  is  to  say),  in  the  case  of 
proceedings  in  Error  or  on  Appeal,  or  of  pro- 
ceedings before  the  Court  of  Appeal  in  Chanceir, 
in  and  before  Her  Majesty's  Court  of  Appeal ; 
and,  as  to  all  other  proceedinffs,  in  and  before 
Her  Majesty's  High  Court  of  ^istice.    The  swd 
Courts  respectively  shall  have  the  same  juris- 
diction in  relation  to  all  such  causes,  misters, 
and  proceedings  as  if  the  same  had  been  com- 
menced in  the  said  High  Court  of  Justice,  and 
continued  therein  (or  in  the  said  Court  of  Appeal, 
as  the  case  may  be)  down  to  the  point  at  wnich 
the  transfer  takes  place;  and,  so  far  as  relates  to 
the  form  and  manner  of  procedure,  such  causes, 
matters,  and  proceedings,  or  any  of  them,  may 
be  continued  and  concluded,  in  and  before  the 
said  Courts  respectively,  either  in  the  same  or  the 
like  manner  as  they  would  have  been  continued 
and  concluded  in  the  respective  Courts  from 
which  they  shall  have  been  trans£erred  as  afore- 
said, or  according  to  the  ordinary  course  of  the 
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said  High  Court  of  Justice  and  the  said  Court  of 
Appeal  respectively  (so  far  as  the  same  may  be 
applicable  thereto),  as  the  said  Courts  respectively 
may  think  &t  to  direct. 

23.  The  jurisdiction  by  this  Act  transferred  to 
the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively  shall  be  exercised 
(80  far  as  regards  procedure  and  practice)  in  the 
xnanner  provided  by  this  Act,  or  by  such  Rules 
and  Orders  of  Court  as  may  be  made  pursuant  to 
this  Act ;  and  where  no  special  provision  is  con- 
tuned  in  this  Act  or  in  any  such  Rules  or  Orders 
of  Court  with  reference  thereto,  it  shall  be 
exercised  as  nearly  as  may  be  in  the  same 
manner  as  the  same  might  have  been  exercised 
by  the  respective  Courts  from  which  such  juris- 
diction shall  have  been  transferred,  or  by  any  of 
such  Courts. 

24.  In  every  civil  cause  or  matter  commenced 
in  the  High  dourt  of  Justice  law  and  equity  shall 
be  administered  by  the  High  Court  of  Justice  and 
the  Court  of  Apposd  respectively  according  to  the 
Rules  following : 

(1.)  If  any  plaintifP  or  petitioner  claims  to  be 
entitled  to  any  equitable  estate  or  right,  or 
to  relief  upon  any  equitable  ground  against 
any  deed,  instrument,  or  contract,  or 
against  any  right,  title,  or  claim  what- 
soever asserted  by  any  defendant  or  res- 
pondent in  such  cause  or  matter,  or  to 
any  relief  founded  upon  a  legal  right, 
which  heretofore  could  only  have  been 
given  by  a  Court  of  Eqmty,  the  said 
Courts  -respectively,  and  every  Judge 
thereof,  shall  give  to  such  plaintifiP  or 
petitioner  such  and  the  same  relief  as 
ought  to  have  been  given  by  the  Court  of 
Chancery  in  a  suit  or  proceeding  for  the 
same  or  the  like  purpose  properly  insti- 
tuted before  the  passing  of  this  Act. 

(2.)  If  any  defendant  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief 
upon  any  equitable  ground  agunst  any 
deed,  instrument,  or  contract,  or  against 
any  rip^ht,  title,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or 
matter,  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  plaintiff  or 
petitioner  in  such  cause  or  matter,  the 
said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  every  eouitable 
estate,  right,  or  ground  of  rdief  so 
claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect,  by 
way  of  defence  against  the  claim  of  such 
plaintiff  or  petitioner,  as  the  Court  of 
Chancery  ought  to  have  given  if  the  same 
or  the  like  matters  had  been  relied  on  by 
way  of  defence  in  any  suit  or  proceeding 


instituted  in  that  Court  for  the  same  or 
the  like  purpose  before  tbe  passing  of  this 
Act. 

(3.)  ITie  said  Courts  respectively,  and  every 
Judge  thereof,  shall  also  have  power  to 
grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right,  or  other  matter 
of  equity,  and  also  in  respect  of  any  legal 
estate,  right,  or  title  claimed  or  asserted 
by  him,  iJl  such  relief  against  any  plaintiff 
or  petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as 
,  the  said  Couiia  respectively,  or  any  Judge 
thereof,  might  have  granted  in  any  suit 
•  instituted  for  that  purpose  by  the  same 
defendant  against  the  same  plaintiff  or 
petitioner;  and  also  all  such  relief  relating 
to  or  connected  with  the  original  subject 
of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether 
already  a  party  to  the  same  cause  or 
matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writiiig  of  such 
claim  pursuant  to  any  Rule  of  Court  or 
any  Order  of  the  Court,  as  might  properly 
have  been  granted  against  such  person  if 
he  had  been  made  a  defendant  to  a  cause 
duly  instituted  by  the  same  defendant  for 
the  like  purpose ;  and  every  person  Served 
with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his^ 
defence  against  such  claim,  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by 
such  defendants 

(4.)  The  said  Courts  respectively,  and  every 
Judge  thereof,  shall  recognise  and  take 
notice  of  all  equitable  estates,  titles,  and 
rights,  and  all  equitable  duties  and  lia* 
bilities  appearing  incidentally  in  the  course 
of  any  cause  or  matter,  in  the  same  manner 
in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the 
same  in  any  suit  or  proceeding  duly  insti- 
tuted therein  before  the  passing  of  this 
Act. 

(5.)  No  cause  or  proceeding  at  any  time 
pending  in  the  High  Court  of  Justice,  or 
before  the  Court  of  Appeal,  shall  be  re- 
strained by  prohibition  or  injunction ;  but 
every  matter  of  equity  on  wmch  an  injunc- 
tion against  the  nrosecution  of  any  such 
cause  or  proceeaing  might  have  been 
obtained,  if  this  Act  had  not  passed,  either 
unconditionally  or  on  any  terms  or  con- 
ditions, may  be  relied  on  by  way  of 
defence  thereto :  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable 
either  of  the  said  Courts  from  directing  a 
stay  of  proceedings  in  any  cause  or  matter 
pending  before  it  if  it  shall  think  fit ;  and 


Digitized  by 


Google 


200 


STATUTES  OP  THE  REALM. 


[chap.  66. 


any  person,  whether  a  party  or  not  to  any 
such  cause  or  matter,  who  would  have 
been  entitled,  if  this  Act  had  not  passed, 
to  apply  to  any  Ck)urt  to  restrain  the  pro- 
secution thereof,  or  who  may  be  entitled 
to  enforce,  by  attachment  or  otherwise, 
any  Judgment,  becree,  Rule,  or  Order, 
contrary  to  which  all  or  any  part  of  the 
proceedings  in  such  cause  or  matter  may 
have  been  taken,  shall  be  at  liberty  to 
appl^  to  the  said  Courts  respectively,  by 
motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either 
generally,  or  so  far  as  may  be  necessary 
for  the  purposes  of  justice  ;  and  the  Court 
shall  thereupon  make  such  Order  as  shall 
be  just. 
(6.)  Subject  to  the  aforesaid  pro^nsions  for 
giving  effect  to  equitable  rights  and  other 
matters  of  equity  in  manner  aforesaid,  and 
to  the  other  express  provisions  of  this  Act, 
the  said  Courts  respectively,  and  every 
Judge  thereof,  shall  recognise  and  give 
effect  to  all  legal  claims  and  demands, 
and  all  estates,  titles,  rights,  duties,  obli- 
gations, and  liabilities  existing  by  the 
Common  Law  or  by  any  custom,  or  created 
by  any  Statute,  in  the  same  manner  as  the 
same  would  have  been  recognised  and 
given  effect  to  if  ikih  Act  had  not  passed 
by  any  of  the  Courts  whose  lurisdiction  ia 
hereby  transferred  to  the  said  High  Court 
of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Court 
of  Appeal  respectively,  in  the  exercise  of 
the  jurisdiction  vested  in  them  by  this 
Act  in  every  cause  or  matter  pending 
before  them  respectively,  shall  have  power 
to  grant,  and  shall  grant,  either  absolutely 
or  on  such  reasonable  terms  and  con- 
ditions as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  eveiy  legal  or  equitable 
claim  properly  brought  forward  by  them 
respectively  in  such  cause  or  matter;  so 
that,  as  far  as  possible,  all  matters  so  in 
controversy  between  the  said  parties  res- 
pectively may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legd 
proceedings  concerning  any  of  such  matters 
avoided. 

25.  And  whereas  it  is  expedient  to  take  occa- 
sion of  the  union  of  the  several  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said  High 
Court  of  Justice  to  amend  and  declare  the  Law 
to  be  hereafter  administered  in  England  as  to  the 
matters  next  herein-after  mentioned :  Be  it  enacted 
as  follows : 


{If)  In  the  administration  by  the  Court  of  the 
assets  of  any  person  who  may  die  after  the 
passing  of  this  Act,  and  whose  estate  maj 
prove  to  be  insufficient  for  the  payment  in 
full  of  hb  debts  and  liabilities,  the  same 
rules  shall  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  un- 
secured creditors,  and  as  to  debts  and 
liabilities  proveable,  and  as  to  the  valua- 
tion of  annuitiea  and  future  or  contingent 
liabilities,  respectively,  as  may  be  in  force 
for  the  time  being  under  the  law  of  bank- 
ruptejr  with  respect  to  the  estates  of  persons 
adjudged  bankrupt;  and  all  persons  who 
in  any  such  case  would  be  entitled  to 
prove  for  and  receive  dividends  out  of  the 
estate  of  any  such  deceased  person  maj 
come  in  under  the  decree  or  order  for  iik 
administration  of  such  estate  and  make 
such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this 
Act. 

(2.)  No  daim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express 
trust,  or  in  respect  of  any  breach  of  such 
trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations. 

(3.)  An  estate  for  life  without  impeadunent  of 
waste  shall  not  confer  or  be  deemed  to 
have  conferred  upon  the  tenant  for  life  any 
legal  right  to  commit  waste  of  the  de- 
scription known  as  eouitable  waste,  unless 
an  intention  to  comer  such  right  shall 
expressly  appear  by  the  instrument  creatinf^ 
such  estate. 

(4.)  There  shall  not,  after  the  commencement 
of  this  Act,  be  any  merger  by  operation  of 
law  only  of  any  estate,  the  beneficial  in- 
terest in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to 
the  possession  or  receipt  of  the  rents  and 
{NTofits  of  any  land  as  to  which  no  notice 
of  his  intention  to  take  possession  or  to 
enter  into  the  receipt  of  the  rents  and 
profits  thereof  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  posses- 
fdon,  or  wr  the  recovery  of  such  rents  or 
profits,  or  to  prevent  or  recover  damages 
m  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly 
with  any  other  person. 

(6.)  Any  absolute  assignment,  by  writing  under 
the  hand  of  the  assignor  (not  purporting 
to  be  by  way  of  charge  only),  of  any  debt 
or  other  le^  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been 
given  to  the  debtor,  tru^se,  or  other  per- 
son from  whom  the  assignor  would  luTe 
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been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled 
to  priority  over  the  rifl^ht  of  the  assignee  if 
this  Act  had  not  passed,)  to  pass  and 
transfer  the  legal  nght  to  such  debt  or 
chose  in  action  from  the  date  of  such 
notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good 
discharge  for  the  same,  without  the  con- 
currence of  the  assignor :  Provided  always, 
that  if  the  debtor,  trustee,  or  other  person 
liable  in  respect  of  such  debt  or  chose  in 
action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or 
any  one  claiming  under  him,  or  of  any 
other  opposing  or  conflicting  claims  to 
such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the 
several  persons  making  claim  thereto  to 
interplead  concerning  the  same,  or  he  may, 
if  he  think  fit,  pay  the  same  into  the  High 
Court  of  Justice  under  and  in  conformity 
with  the  provisions  of  the  Acts  for  the 
relief  of  trustees. 

(7.)  Stipulations  in  contracts,  as  to  time  or 
otherwise,  which  would  not  before  the 
passing  of  this  Act  have  been  deemed  to 
be  or  to  have  become  of  the  essence  of  such 
contracts  in  a  Court  of  Equity,  shall  receive 
in  all  Courts  the  same  construction  and 
effect  as  they  woidd  have  heretofore  re- 
ceived in  equity. 

(8.)  A  mandamus  or  an  injunction  may  be 
granted  or  a  receiver  appointed  by  an 
interlocutory  Order  of  the  Court  in  all 
cases  in  which  it  shall  appear  to  the  Court 
to  be  just  or  convenient  that  such  Order 
should  be  made;  and  any  such  Order 
may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the 
Court  shall  think  just ;  and  if  an  injunc- 
tion is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter,  to 
prevent  any  threatened  or  apprehended 
waste  or  trespass,  such  injunction  may  be 
granted,  if  the  Court  shall  think  fit, 
whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  posses- 
sion under  any  ckim  of  title  or  otherwise, 
or  (if  out  of  possession)  does  or  does  not 
claim  a  right  to  do  the  act  sought  to  be 
restrained  under  any  colour  of  title ;  and 
whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  le^  or  equitable. 

(9.)  In  any  cause  or  proceedmg  for  damages 
arising  out  of  a  collision  between  two  ships, 
if  both  ships  shall  be  found  to  have  been 
in  fault,  the  rules  hitherto  in  force  in  the 
Court  of  Admiralty,  so  far  as  they  have 


been  at  variance  with  the  rules  in  force  in 
the  Courts  of  Common  Law,  shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and 
education  of  infants  the  Rules  of  Equity 
shall  prevail. 

(11.)  Generally  in  all  matters  not  herein-before 
particularly  mentioned,  in  which  there  is 
any  conflict  or  variance  between  the  Rules 
of  Equity  and  the  Rules  of  the  Common 
Law  with  reference  to  the  same  matter, 
the  Rules  of  Equity  shall  prevail. 


Part  III. 


Sittings  and  Distribution  of  Business. 

26.  The  division  of  the  legal  year  into  terms 
shall  be  abolished  so  feir  as  relates  to  the  adminis- 
tration of  justice ;  and  there  shall  no  longer  be 
terms  applicable  to  any  sitting  or  business  of  the 
High  Court  of  Justice,  or  of  the  Court  of  Appeal, 
or  of  any  Commissioners  to  whom  any  jurisdic- 
tion may  be  assigned  under  this  Act ;  but  in  all 
other  cases  in  which,  under  the  law  now  existing, 
the  terms  into  which  the  legal  year  is  divided  are 
used  as  a  measure  for  determining  the  time  at  or 
within  which  any  act  is  required  to  be  done,  the 
same  may  continue  to  be  referred  to  for  the  same 
or  the  Uke  purpose,  unless  and  until  provision  is 
otherwise  made  by  any  lawful  authority.  Subject 
to  Rules  of  Court,  the  High  Court  of  Justice  and 
the  Court  of  Appeal,  and  the  Judges  thereof  re- 
spectively, or  any  such  Commissioners  as  afore- 
said, shall  have  power  to  sit  and  act,  at  any  time, 
and  at  any  place,  for  the  transaction  of  any  part 
of  the  business  of  such  Courts  respectively,  or  of 
such  Judges  or  Commissioners,  or  for  the  dis- 
charge of  any  duty  which  by  any  Act  of  Parlia- 
ment, or  otherwise,  is  required  to  be  discharged 
during  or  after  term. 

27.  Her  M^esty  in  Council  may  from  time  to 
time,  upon  any  report  or  recommendation  of  the 
Judges  by  whose  advice  Her  Majesty  is  herein- 
after authorised  to  make  rules  before  the  com- 
mencement of  this  Act,  and  after  the  commence- 
ment of  this  Act  upon  any  report  or  recom- 
mendation of  the  (>)uncil  of  Judges  of  the 
Supreme  Court  herein-after  mentioned,  with  the 
consent  of  the  Lord  Chancellor,  make,  revoke,  or 
modify,  orders  regulating  the  vacations  to  be 
observed  by  the  High  Court  of  Justice  and  the 
High  Court  of  Appeal,  and  in  the  ofBces  of  the 
said  Courts  respectively ;  and  any  Order  in  Coun- 
cil made  pursuant  to  tnis  section  shall,  so  long  as 
it  continues  in  force,  be  of  the  same  effect  as  if  it 
were  contained  in  this  Act ;  and  Rules  of  Court 
maybe  made  for  carrying  the  same  into  effect 
in  the  same  manner  as  if  such  Order  in  Council 
were  part  of  this  Act.    In  the  meantime,  and 
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subiect  thereto,  the  said  vacations  shall  be  fixed 
in  the  same  manner,  and  by  the  same  authority, 
as  if  this  Act  had  not  passed.  This  section  shtul 
come  into  operation  immediately  upon  the  passing 
of  this  Act. 

28.  Provision  shall  be  made  by  Rules  of  Court 
for  the  hearing,  in  London  or  Middlesex,  during 
vacation  by  Judges  of  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively,  of  all  such 
applications  as  may  require  to  be  immediately  or 
promptly  heard. 

29.  Her  Majesty,  by  commission  of  assize  or 
by  any  other  commission,  either  general  or  special, 
may  assign  to  any  Judge  or  Ju^es  of  the  High 
Court  of  Justice  or  other  persons  usually  named 
in  commissions  of  assize,  the  duty  of  trying  and 
determining  within  any  place  or  district  specially 
fixed  for  that  purpose  by  such  commission,  any 
causes  or  matters,  or  any  ouestions  or  issues  of 
&ct  or  of  law,  or  partly  of  fact  and  partly  of  kw, 
in  any  cause  or  matter  depending  in  the  said 
Hi^h  Court,  or  the  exercise  of  any  civil  or  criminal 
jurisdiction  capable  of  being  exercised  by  the  said 
High  Court ;  and  any  commission  so  granted  b^ 
Her  Majesty  shall  be  of  the  same  validity  as  if  it 
were  enacted  in  the  body  of  this  Act ;  and  any 
Commissioner  or  Commissioners  appointed  in 
pursuance  of  this  section  shall,  when  engaged  in 
the  exercise  of  any  jurisdiction  assigned  to  him  or 
them  in  pursuance  of  this  Act,  .be  deemed  to 
constitute  a  Court  of  the  said  High  Court  of 
Justice ',  and,  subject  to  any  restrictions  or  con- 
ditions imposed  by  Rules  of  Court  and  to  the 
power  of  transfer,  any  party  to  any  cause  or 
matter  involving  the  trial  of  a  question  or  issue 
of  fact,  or  partly  of  fact  and  partly  of  law,  may, 
with  the  leave  of  the  Judge  or  Judges  to  whom 
or  to  whose  division  the  cause  or  matter  is  as- 
signed, require  the  question  or  issue  to  be  tried 
and  determined  by  a  Commissioner  or  Commis- 
sioners as  aforesaid,  or  at  sittings  to  be  held  in 
Middlesex  or  London  as  herein-after  in  this  Act 
mentioned,  and  such  question  or  issue  shall  be 
tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question 
or  issue  of  fact  may  be  tried  and  determined  in 
like  manner  with  the  consent  of  all  the  parties 
thereto. 

30.  Subject  to  Rules  of  Court,  sittings  for  the 
trial  by  jury  of  causes  and  questions  or  issues  of 
hct  shall  be  held  in  Middlesex  and  London,  and 
such  sittings  shall,  so  £^  as  is  reasonably  prac- 
ticable, and  subject  to  vacations,  be  held  con- 
tinuously throughout  the  ;fear  by  as  many  Judges 
as  the  business  to  be  disposed  of  may  render 
necessary.  Any  Judge  of  the  High  Court  of 
Justice  sitting  for  the  trial  of  causes  and  issues  in 
Middlesex  or  London,  at  any  place   heretofore 


accustomed,  or  to  be  hereafter  determined  by 
Rules  of  Court,  shall  be  deemed  to  constitute  a 
Court  of  the  said  High  Court  of  Justice. 

31 .  For  the  more  convenient  despatch  of  business 
in  the  said  High  Court  of  Justice  (but  not  so  as 
to  prevent  any  Judge  from   sitting    whenever 
required   in  any  Divisional   Court,  or  for  any 
Judge  of  a  different  Division  from  his   own,) 
there    shall    be    in  the  said   High   Court   five 
Divisions  consisting  of  such  number  of  Judjzes 
respectively  as  herein-after  mentioned.     Suchnve 
Divisions  shidl  respectivelv  indude,  immediately 
on  the  commencement  of  this  Act,  the  several 
Judges  following;  (that  is  to  say,) 
(1.)  One  Division  shall  consist  of  the  following 
Judges ;  (that  is  to  say,)  The  Lord  Clum- 
cellor,  who  shall  be  President  thereof,  the 
Master  of  the  Rolls,  and  the  Vice- Chan- 
cellors of  the  Court  of  Chancery,  or  such 
of  them  as  shall  not  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal : 
(2.)  One  other  Division  shall  consist  of  the 
following  Judges;  (that  is   to  say,)  The 
Lord  Chief  Justice  of  England,  who  shall 
be  President  thereof,  and  such  of  the  other 
Judges  of  the  Court  of  Queen's  Bench  as 
shall  not  be  appointed  ordinaiy  Judges  of 
the  Court  of  Appeal : 
(3.)  One  other  Division  shall  consist  of  the 
following  Judges;    (that  is  to  say,)The 
Lord  Chief  Justice  of  the  Common  Pleas, 
who  shall  be  Prc^dent  thereof,  and  such  of 
the  other  Judges  of  the  Court  of  Comm(m 
Pleas  as  shall  not  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal : 
(4.)  One  oilier  Division   shall  consist  of  the 
following  Judges;    (that  is  to  say,)  The 
Lord  Chief  Baron  of  the  Exchequer,  who 
shall  be  President  thereof,  and  such  of  the 
other  Barons  of  the  Court  of  Excheauer 
as  shall  not  be  appointed  ordinaiy  Juages 
of  the  Court  of  Appeal : 
(5.)  One  other  Division  shall  consist  of  two 
Judges,  who,  immediately  on   the  com- 
mencement of  this  Act,  shall  be  the  existing 
Judge  of  the  Court  of  Probate  and  cf  the* 
Court  for  Divorce  and  Matrimonial  Causes 
and  the  existing  Judge  of  the  High  Court 
of  Admiralty,  unless  either  of   them  is 
appointed  an  ordinary  Judge  to  the  Court 
<^  Appeal.     The  existing  Judge  of  the 
Court  of  Probate  shall  (unless  so  appointed) 
be  the  President  of  the  said  Division,  and 
subiect  thereto  the  Senior  Judge  of  the 
saia  Division,  according  to  the  order  of 
precedence    under    tlm    Act,    shall    be 
President. 
The  said  five  Divisions  shall  be  called  respec- 
tively the  Chancery  Division,  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  the  Ex- 
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chequer  Division^  and  the  Probate,  Divorce,  and 
Admiralty  Division. 

Any  deficiency  of  the  number  of  five  Judges 
for  constituting,  in  manner  aforesaid,  immediately 
on  the  conmiencement  of  this  Act,  any  one  or 
more  of  the  Queen's  Bench,  Common  Fleas,  and 
Bxchequer  Divisions,  may  be  supplied  by  the 
appointment,  under  Her  Majesty's  Royal  Sign 
Manual,  either  before  or  after  the  time  fixed  for 
the  commencement  of  this  Act,  of  one  of  the 
Puisne  Justices  or  Junior  Baron?  of  any  superior 
Court  of  Common  Law  from  which  no  Judge  may 
be  so  appointed  as  aforesaid  to  the  Court  of 
Appeal,  to  be  a  Judge  of  an^r  Division  in  which 
Buon  deficiency  would  otherwise  exist.  And  any 
deficiency  of  the  number  of  three  V ioe-Chancellors 
or  of  the  two  Judges  of  the  Probate  and  Admiralty 
Divisions  at  the  time  of  the  commencement  of 
this  Act  may  be  supplied  by  the  appointment  of 
a  new  Judge  in  his  place  in  the  same  manner  as 
if  a  vacancy  in  such  office  had  occurred  after  the 
commencement  of  this  Act. 

Any  Judge  of  any  of  the  said  Divisions  may 
be  transferred  by  Her  Majesty,  under  Her  RoyaL 
Sign  Manual,  from  one  to  another  ci  the  said 
Divisions. 

Upon  any  vacanqr  happening  among  the  Judges 
of  the  said  High  Court,  the  Judge  appointed  to 
fill  such  vacancy  shall,  subject  to  the  provisions  of 
this  Act,  and  to  any  Rules  of  Court  which  may 
be  made  pursuant  thereto,  become  a  member  of 
the  same  Division  to  which  the  Judge  whose  place 
has  become  vacant  belonged. 

32.  Her  Majesty  in  Council  may  from  time  to 
time,  upon  anv  report  or  recommendation  of  the 
Council  of  Judges  of  the  Supreme  Court  herein- 
after mentioned,  order  that  any  reduction  or 
increase  in  the  number  of  Divisions  of  the  High 
Court  of  Justice,  or  in  the  number  of  the  Judges 
oi  the  said  High  Court  who  may  be  attached  to 
any  such  Division,  may,  pursuant  to  such  report 
or  recommendation,  be  carried  into  e£Pect;  and 
may  give  all  such  further  directions  as  may  be. 
necessary  or  proper  for  that  purpose ;  and  such 
Order  may  provide  for  the  abolition  on  vacancy 
of  the  distinction  of  the  offices  ot  any  of  the 
following  Judges,  namely,  the  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Chief 
Justice  of  the  Common  Pleas,  and  the  Chief 
Baron  of  the  Exchequer,  which  may  be  reduced, 
and  of  the  salaries,  pensions,  and  patronage 
attached  to  such  offices,  from  the  offices  of  the 
other  Judges  of  the  High  Court  of  Justice,  not- 
withstanding anything  in  this  Act  relatin|^  to 
the  continuance  of  sudi  offices,  salaries,  pensions, 
and  patronage;  but  no  sudi  Order  of  Her 
Majesty  in  Council  shall  come  into  operation 
until  the  same  shall  have  been  laid  before  each 
House  of  Parliament  for  thirty  days  on  which 
that  House  shall  have  sat,  nor  if,  within  such 


period  of  thirty  day^,  an  address  is  presented  to 
Her  Majesty  by  either  House  of  Parliament, 
I)raying  that  the  same  may  not  come  into  opera- 
tion. Any  such  Order,  m  respect  whereof  no 
such  address  shall*  have  been  pr^ented  to  Her 
Majesty,  shall,  from  and  after  the  expiration  d 
such  period  of  thirty  davs,  be  of  the  same  force 
and  effect  as  if  it  had  been  herein  expressly 
enacted :  Provided  always,  that  the  total  number 
of  the  Judges  of  the  Supreme  Court  shall  not  be 
reduced  or  increased  by  any  such  Order. 

33.  All  causes  and  matters  which  may  be 
commenced  in,  or  which  shall  be  transfeiTed  by 
this  Act  to,  the  High  Court  of  Justice,  shall  be 
distributed  among  the  several  Divisions  and 
Judges  of  the  said  High  Court,  in  such  manner 
as  may  from  time  to  time  be  determined  by  any 
Rules  of  Court,  or  Orders  of  Transfer,  to  be 
made  under  the  authority  of  this  Act ;  and  in  the 
meantime,  and  subject  thereto,  all  such  causes 
and  matters  shall  be  assigned  to  the  said  Divisions 
respectively,  in  the  manner  herein-after  provided. 
Every  document  by  which  anv  cause  or  matter 
maybe  commenced  in  the  saia  High  Court  shall 
be  marked  with  the  name  of  the  Division,  or  with 
the  name  of  the  Judge,  to  which  or  to  whom  the 
same  is  assigned. 

34.  There  shall  be  assi^ed  (subject  as  afore- 
said) to  the  Chancery  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the 
Court  of  Chanceiy  at  the  commencement 
of  this  Act : 
(2.)  All  causes  and  matters  to  be  commenced 
after   the    commencement    of    this    Act, 
under  any  Act  of  Parliament  by  which 
exclusive  jurisdiction,  in  respect  to  such 
causes  or  matters,  has  been  given  to  the 
Court  of  Chancery,  or  to  any  Judges  or 
Judge  thereof  respectively,  except  Appends 
from  County  Courts : 
(3.)  All  causes  and  matters  for  any  of  the 
following  purposes : 
The  administration  of  the  estates  of 

deceased  persons ; 
The  dissolution  of  partnerships  or  the 
taking  of  partnership  or   other  ac- 
counts; 
The  redemption  or  foreclosure  of  mort- 
gages; 
The  raising  of  portions,  or  other  charges 

on  land ; 
The  sale  and  distribution  of  the  proceeds 
of  property  subject  to    any  lien  or 
charge; 
The  execution  of  trusts,  charitable  or 

private ; 
The  rectification,  or  setting  aside,  or 
cancellation  of  deeds  or  oihet  written 
instruments ; 
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The  specific  perfonnance  of  contracts 
between  vendors  and  purchasers  of 
real  estates,  including  contracts  for 
leases; 
The  partition  or  sale  of  real  estates ; 
The  wardship  of  infants  and  the  care  of 
infants  estates. 
There  shall  be  assigned  (subject  as  aforesaid) 
to    the  Queen's  Bench    Division    of  the    said 
Court: 
(I.)  All  causes  and  matters,  civil  and  criminal, 
pending  in  the  Court  of  Queen's  Bench 
at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal, 
which  would  have  been  within  the  exclu- 
sive cognizance  of  the  Court  of  Queen's 
Bench    in    the    exercise    of   its    original 
jurisdiction,  if  this  Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid) 
to   the  Common    Pleas    Division   of  the  said 
Court: 
(1.)  All  causes  and  matters  pending  in  the 
Court  of  Conmion  Pleas  at  Westminister, 
the  Court  of  Common  Pleas  at  Lancaster, 
and  the  Court  of  Pleas  at  Durham,  re- 
spectively, at  the  commencement  of  this 
Act: 
(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cogniiance  of 
the  Court  of  Common  Pleas   at  West- 
minster, if  this  Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid) 
to  the  Exchequer  Division  of  the  said  Court : 
(I.)  All  causes  and  matters   pending  in  the 
Court  of  Exchequer  at  the  commencement 
of  this  Act: 
(2.)  All  causes  and  matters  which  would  have 
been    within    the   exclusive   cognizance 
of  the  Court  of  Exchequer,  either  as  a 
Court  of  Revenue  or  as  a  Common  Law 
Court,  if  this  Act  had  not  passed : 
(3.)  All  matters  pending  in  the  London  Court 
of  Bankruptcy  at  uie  commencement  of 
this  Act : 
(4'.)  All  matters  to  be  commenced  after  the 
commencement  of  this  Act  under  any  Act 
of  Parliament  by  which  exclusive  jurisdic- 
tion in  respect  to  such  matters  has  been 
given  to  the  London  Court  of  Bankruptcy. 
There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Probate,  Divorce,  and  Admiralty  Division  of 
the  said  High  Court : 

(1.)  All  causes  and  matters  pending  in  the 
Court  of  Probate,  or  in  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  in 
the  High  Court  of  Admiralty,  at  the 
commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of  the 
Court  of  Probate,  or  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  of  the  High 


Court  of  Admiralty,  if  this  Act  had  not 
passed. 

35.  Subject  to  any  Rules  of  Court,  and  to  the 
provisions  herein-before  contained,  and  to  the 
power  of  transfer,  every  person  bj  whom  any  cause 
or  matter  ma^  be  commenced  in  the  said  High 
Court  of  Justice  shall  assign  such  cause  or  matter 
to  one  of  the  Divisions  of  the  said  High  Ccmrt, 
not  being  the  Probate,  Divorce,  and  Admiralty 
Division  thereof,  as  he  may  think  fit,  by  markinj^ 
the  document  by  which  the  same  is  commenced, 
with  the  name  of  such  Division,  and  giving 
notice  thereof  to  the  proper  officer  of  the  Court ; 
provided  that  all  interlocutory  and  other  steps  and 
proceedings  in  or  before  the  said  High  Court,  in 
any  cause  or  matter  subsequent  to  the  commence- 
ment thereof,  shall  be  taken  (subject  to  any  Rules 
of  Court  and  to  the  power  of  transfer)  in  the 
Division  of  the  said  High  Court  to  which  sudi 
cause  or  matter  is  for  the  time  being  attached ; 
provided  also,  that  if  any  plaintiff  or  petitioner 
shall  at  any  time  assign  his  cause  or  matter  to  any 
Division  of  the  said  High  Court  to  which,  aoooid- 
ing  to  the  Rules  of  Court  or  the  provisions  of 
th&  Act,  the  same  ought  not  to  be  assigned,  the 
Court,  or  any  Judge  of  such  Division,  upon  being 
informed  thereof,  may,  on  a  summary  application, 
at  any  stage  of  the  cause  or  matter,  direct  the 
same  to  be  transferred  to  the  Division  of  the  said 
Court  to  which,  according  to  such  rules  or  pro- 
visions, the  same  ou^nt  to  have  been  assigned,  or 
he  may,  if  he  think  it  expedient  so  to  do,  retain 
the  same  in  the  Division  in  which  the  same  was 
commenced ;  and  all  steps  and  proceedings  what- 
soever taken  by  the  plaintiff  or  petitioner,  or  by 
anv  other  partv  in  any  such  cause  or  matter,  and  aU 
orders  made  therein  by  the  Court  or  any  Judge 
thereof  before  any  such  transfer,  shall  be  vahd  and 
effectual  to  all  intents  and  purposes  in  the  same 
manner  as  if  the  same  respectively  had  been  taken 
and  made  in  the  proper  Di^dsion  of  the  said  Court 
to  which  such  cause  or  matter  ought  to  have  been 
assigned. 

36.  Any  cause  or  matter  may  at  any  time,  and 
at  any  stage  thereof,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be 
transferred  by  such  authority  and  in  such  manner 
as  Rules  of  Court  mav  direct,  from  one  Division 
or  Judge  of  the  High  Court  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the 
like  authority  be  retained  in  the  Division  in  which 
the  same  wbls  commenced,  although  such  tomj 
not  be  the  proper  Division  to  which  the  same 
cause  or  matter  ought,  in  the  first  instance,  to 
have  been  assigned. 

37.  Subject  to  any  arrangements  which  may 
be  from  time  to  time  made  by  mutual  agreement 
between  the  Judges  of  the  said  High  C^urt,  the 
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sittiags  for  trials  by  jury  in  London  and  Middle- 
sex, and  the  sittings  of  Judges  of  the  said  High 
Ck>urt  under  Commissions  of  Assize,  Oyer  and 
Terminer,  and  Gaol  Delivery,  shall  be  held  by  or 
before  Judges  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division  of  the  said  High 
Court;  provided  that  it  shall  be  lawful  for  Her 
Majes^,  if  she  shall  think  fit,  to  include  in  any 
sucn  Commission  any  Ordinary  Judge  of  the 
Court  of  Appeal  or  any  Judge  of  the  Chancery 
Division  to  be  appointed  after  the  commencement 
of  this  Act,  or  any  Seijeant-at-Law,  or  any  of 
Her  Majesty's  Counsel  learned  in  the  law,  who, 
for  the  purposes  of  such  Commission,  shall  have 
all  the  power,  authority,  and  jurisdiction  of  a 
Judge  of  the  said  High  Court. 

38.  The  Judges  to  be  placed  on  the  rota  for  the 
trial  of  election  petitions  for  England  in  each  yeiur, 
under  the  provisions  of  the  "  Parliamentary 
Elections  Act,  1868,"  shall  be  selected  out  of  the 
Judges  of  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  of  the  High  Court  of 
Justice  in  such  manner  as  may  be  provided  by 
any  Rules  of  Court  to  be  made  for  that  prnpose; 
and  in  the  meantime,  and  subject  thereto,  shall 
be  selected  out  of  the  Judges  of  the  said  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  said  High  Court,  b^  the  Judges  of  such 
Divisions  respectively,  as  if  such  Divisions  had 
been  named  instead  of  the  Courts  of  Queen's 
Bench,  Conmion  Pleas,  and  Exchequer  respec- 
tively, in  such  last-mentioned  Act :  Provided  that 
the  Judges  who,  at  the  commencement  of  this 
Act,  shall  be  upon  the  rota  for  the  trial  of  such 
petitions  during  the  then  current  year,  shall  con- 
tinue upon  such  rota  until  the  end  of  such  year, 
in  the  same  manner  as  if  this  Act  had  not  passed. 

39.  Any  Judge  of  the  said  High  Court  of 
Justice  may,  subject  to  anv  Rules  of  Court, 
exercise  in  Court  or  in  Chambers  all  or  any  part 
of  the  jurisdiction  by  this  Act  vested  in  the  said 
High  Court,  in  all  such  causes  and  matters,  and 
in  fJl  such  proceedings  in  any  causes  or  matters, 
as  befoi^  the  passing  of  this  Act  might  have  been 
heard  in  Court  or  in  Chambers  respectively,  by  a 
single  Judffe  of  any  of  the  Courts  whose  juris- 
diction is  nereby  transferred  to  the  said  Hich 
Court,  or  as  may  be  directed  or  authorised  to  be 
so  heard  by  any  Rules  of  Court  to  be  hereafter 
made.  In  all  such  cases,  any  Judge  sitting  in 
Court  shall  be  deemed  to  constitute  a  Court. 

40.  Such  causes  and  matters  as  are  not  proper 
to  be  heard  by  a  single  Judge  shall  be  heard  by 
Divisional  Courts  of  the  said  High  Court  of 
Justice,  which  shall  for  that  purpose  exercise  all 
or  any  part  of  the  jurisdiction  of  the  said  High 
Court.  Any  number  of  such  Divisional  Courts 
may  sit  at  the  same  time.    A  Divisional  Court 


of  the  said  High  Court  of  Justice  shall  be  con- 
stituted by  two  or  three,  and  no  more,  of  the 
Judges  thereof;  and,  except  when  through  pres- 
sure of  business  or  any  other  cause  it  may  not 
conveniently  be  found  practicable,  shall  be  com- 
posed of  three  such  Judges.  Eveiy  Judge  of  the 
said  High  Court  shall  be  (qualified  and  empowered 
to  sit  in  any  of  such  Divisional  Courts.  The 
President  of  every  such  Divisional  Court  of  the 
High  Court  of  Justice  shall  be  the  senior  Judge 
of  those  present,  according  to  the  order  of  their 
precedence  under  this  Act. 

41.  Subject  to  any  Rules  of  Court,  and  in  the 
meantime  until  such  Rules  shall  be  made,  all 
business  belonging  to  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  respectively 
of  the  said  High  Court,  which,  according  to  the 
practice  now  existing  in  the  Superior  Courts  of 
Common  Law,  would  have  been  proper  to  be 
transacted  or  disposed  of  by  the  Coiurt  sitting 
in  Banc,  if  this  Act  had  not  passed,  may  be 
transacted  and  dispo^d  of  by  Divisional  Courts, 
which  shall,  as  far  as  may  oe  found  practicable 
and  convenient,  include  one  or  more  Judge  or 
Judges  attached  to  the  particular  Division  of  the 
sud  Court  to  which  the  cause  or  matter  out  of 
which  such  business  arises  has  been  assigned; 
and  it  shall  be  the  duty  of  every  Judge  of  such 
last-mentioned  Division,  and  also  of  eveiy  other 
Judge  of  the  High  Court  who  shall  not  for  the 
time  being  be  occupied  in  the  transaction  of  any 
business  n)ecially  ass^ed  to  him,  or  in  the 
business  of  any  other  l)ivi8ional  Court,  to  take 
part,  if  required,  in  the  sittings  of  such  Divisional 
Courts  as  may  from  time  to  time  be  necessary 
for  the  transaction  of  the  business  assigned  to 
the  said  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  respectively;  and  all  such 
arrangements  as  may  be  necessa^  or  proper  for 
that  purpose,  or  for  constituting  or  holding  any 
Divisional  Courts  of  the  said  High  Court  of 
Justice  for  any  other  purpose  authorised  by  this 
Act,  and  also  for  the  proper  transaction  of  that 
part  of  the  business  of  the  said  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  respec- 
tively, which  ought  to  be  transacted  by  one  or 
more  Judges  not  sitting  in  a  Divisional  Court, 
shall  be  made  fh)m  time  to  time  under  the 
direction  and  superintendence  of  the  Judges  of 
the  said  High  Court;  and  in  case  of  difference 
amonff  them,  in  such  manner  as  a  minority  of  the 
said  Judges,  with  the  concurrence  of  the  Lord 
Chief  Justice  of  England,  shall  detennine. 

42.  Subject  to  any  Rules  of  Court,  and  in  the 
meantime  until  such  Rules  shall  be  made,  all 
business  arising  out  of  any  cause  or  matter 
assigned  to  the  Chancery  or  Probate,  Divorce, 
and  Admindty  Division  of  the  said  High  Court 
shall  be  transacted  and  disposed  of  in  the  first 
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instance  by  one  Judge  only,  as  has  been  here- 
tofore accustomed  in  the  Court  of  Chancery,  the 
Court  of  Ptobate  and  for  Divorce  and  Matri- 
monial Causes,  and  the  High  Court  of  Admiralty 
respectively;  and  every  cause  or  matter  which, 
at  the  commencement  of  this  Act,  may  be  de- 

Knding  in  the  Court  of  Chancery,  the  Court  of 
obate  and  for  Divorce  and  Matnmonial  Causes, 
and  the  High  Court  of  Admiralty  respectively, 
shall  (subject  to  the  power  of  transfer)  be  assigned 
to  the  same  Judge  in  or  to  whose  Court  the  same 
may  have  been  depending  or  attached  at  the 
commencement  of  tnis  Act ;  and  every  cause  of 
matter  which  after  the  commencement  of  this 
Act  may  be  commenced  in  the  Chancery  Division 
of  the  said  High  Court  shall  be  assigned  to  one 
of  the  Judges  hereof,  by  maridng  the  same  with 
the  name  of  such  c^  the  said  Judges  as  the 
plaintiff  or  petitioner  (subject  to  the  pow^  of 
transfer)  may  in  his  option  think  fit :  Provided 
that  (subject  to  any  Rules  of  Court,  and  to  the 
power  of  transfer,  and  to  the  provisions  of  this 
Act  as  to  trial  of  questions  or  issues  by  Conmiis- 
sioners,  or  in  Middlesex  or  London,)  all  causes 
and  matters  which,  if  this  Act  had  not  passed, 
would  have  been  within  the  exclusive  cognizance 
of  the  High  Court  of  Admiralty,  shall  be  assupied 
to  the  present  Judge  of  the  said  Admiralty  Court 
during  his  continuance  in  office  as  a  Judgis  of  the 
High  Court. 

43.  Divinonal  Courts  may  be  held  for  the 
transaction  of  any  part  of  the  business  assigned 
to  the  said  Chanooy  Division,  which  the  Judge, 
to  whom  such  business  is  assigned,  with  the  con- 
currence of  the  President  of  the  same  Division, 
deems  proper  to  be  heard  by  a  Divisional  Court 

44.  Di^onal  Courts  may  be  held  for  the 
transaction  of  any  part  of  the  business  assifpied 
to  the  Probate,  Divorce,  and  Admiralty  Division 
of  the  said  High  Court,  which  the  Judges  of  sudi 
Division,  with  the  concurrence  of  the  President 
of  the  said  High  Court,  deem  proper  to  be  heard 
by  a  Divisional  Court.  Any  cause  or  matter 
assigned  to  the  said  Probate,  Divorce,  and  Admi- 
ralty Division  may  be  heard  at  the  request  of  the 
President  of  such  Division,  with  the  concurrence 
of  the  President  of  the  said  High  Court,  by  any 
other  Judge  of  the  said  High  Court. 

46.  All  Appcab  from  Petty  or  Quarter  Ses- 
sions, from  a  County  Court,  or  from  any  other 
inferior  Court,  which  might  before  the  passing  of 
this  Act  have  been  brought  to  wiy  Court  or 
Judge  whose  jurisdiction  is  by  this  Act  trans- 
ferred to  the  High  Court  of  Justice,  may  be 
heaid  and  determined  by  Divisional  Courts  of 
the  said  High  Court  of  Justice,  consisting  re- 
spectively of  such  of  the  Judges  thereof  as  may 
from  thne  to  time  be  assigned  for  that  puriK)se, 


pursuant  to  Rules  of  Court,  or  (subject  to  Rules 
of  Court)  as  may  be  so  assigned  according  to 
arrangements  made  for  the  purpose  by  tiie 
Judges  of  the  said  High  Court  The  deta^ 
mination  of  such  Appeids  respectively  by  sudi 
Divisional  Courts  shall  be  final  unless  special 
leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  bv  the  Divisional  Court  by 
which  any  sudi  Appeal  from  an  infSerior  Court 
shall  have  been  heard. 

46.  Subject  to  any  Rules  of  Court,  any  Judge 
of  the  said  High  Court,  sitting  in  the  exercise  of 
its  jurisdiction  elsewhere  tlum  in  a  Divisicnal 
Court,  may  reserve  any  case,  or  any  point  in  a 
case,  for  the  consideration  of  a  Divisional  Court, 
or  may  direct  any  case,  or  point  in  a  case,  to  be 
argued  before  a  Divisional  Court;  and  any  Divi- 
sional Court  of  the  said  High  Court  shall  have 
power  to  hear  and  determine  any  such  case  or 
point  so  reserved  or  so  directed  to  be  argued. 

4/.  The  jurisdiction  and  authorities  in  relation 
to  questions  of  law  arising  in  criminal  t^ds 
which  are  now  vested  in  the  Justices  of  dther 
Bench  and  the  Barons  of  the  Exchequer  by  the 
Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  rei^  of  Her  present  Mijesty,  clu^iter 
seventy-eight,  mtituled  "  An  Act  for  the  furuer 
"  amendment  of  the  administration  of  the 
*'  Criminal  Law,"  or  any  Act  amending  the 
same,  shall  and  may  be  exercised  after  l^e  com- 
mencement of  this  Act  by  the  Judges  of  the 
High  Court  of  Justice,  or  five  of  them  at  the 
least,  of  whom  the  Lord  Chief  Justice  <^  Eng- 
land, the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Exche- 
quer, or  one  of  such  chiefs  at  least,  shall  be  part 
The  determination  of  any  such  question  by  the 
Judges  of  the  said  Hiffh  Court  in  manner  afore- 
said shall  be  final  and  without  ^>peal;  and  no 
appeal  shall  lie  from  any  judgment  of  the  said 
High  Court  in  any  criminal  cause  or  matter, 
save  for  some  error  of  law  apparent  upon  the 
record,  as  to  which  no  question  shall  have  been 
reserved  for  the  consideration  of  the  said  Judges 
under  the  said  Act  of  the  eleventh  and  twdfth 
years  of  Her  Mi^esty's  rdgn. 

4d.  Eveiy  motion  for  a  new  trial  of  any  cause 
or  matter  on  which  a  verdict  has  been  found  by 
a  jury,  or  by  a  Judgje  without  a  juiy,  and  every 
motion  iu  arrest  of  judgment,  or  to  enter  judg- 
ment non  obstante  veremcto,  or  to  enter  a  verdict 
for  plaintifp  or  d^ndant,^r  to  enter  a  nonsuit, 
or  to  reduce  damages,  ^all  be  heard  before  a 
Divisional  Court;  and  no  appeal  shall  lie  from 
any  judgment  founded  upon  and  applying  any 
verdict  unless  a  motion  has  been  made  or  oUier 
proceeding  taken  before  a  Divisional  Court  to  set 
aside  or  reverse  such  verdict,  or  the  judgment,  if 
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any,  founded  thereon,  in  which  case  an  appeal 
shall  lie  to  the  Court  of  Appeal  from  the  decision 
of  the  Divisional  Court  upon  such  motion  or 
other  proceeding. 

49.  No  order  made  by  the  High  Court  of 
Justice  or  any  Judge  thereof,  by  the  consent  of 
parties,  or  as  to  costs  only,  which  by  law  are  left 
to  ti^  discretion  of  the  Court,  shall  be  subject  to 
any  appetd,  except  by  leave  of  the  Court  or  Judge 
nrnking  such  oruer. 

50.  Every  order  made  by  a  Judge  of  the  said 
High  Court  in  Chambers,  except  orders  made  in 
the  exercise  of  such  discretion  as  aforesaid,  may 
be  set  aside  or  discharged  upon  notice  by  any 
Divisional  Court,  or  by  the  Judge  sitting  in 
Court,  according  to  the  course  and  practice  of 
ihe  Division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order  is 
made  may  be  assigned ;  and  no  appeal  shall  lie 
firom  any  such  order,  to  set  aside  or  discharge 
which  no  such  motion  has  been  made,  unless  by 
spcdal  leave  of  the  Judge  by  whom  such  order 
was  made,  or  of  the  Court  of  Appeal. 

51.  Upon  the  request  of  the  Lord  Chancellor, 
it  shall  be  lawful  for  any  Judge  of  the  Court  of 
Appeal,  who  may  consent  so  to  do,  to  sit  and  act 
as  a  Judge  of  the  said  High  Court  or  to  perform 
any  other  official  or  ministerial  acts  for  or  on 
behalf  of  any  Judge  absent  from  illness  or  any 
othor  cause,  or  in  the  place  of  any  Judge  whose 
office  has  become  vacant,  or  as  an  additional 
Judge  of  any  Division ;  and  while  so  sitting  and 
actinff  any  such  Judge  of  the  Court  of  Appeal 
shall  nave  all  the  power  and  authority  of  a  Judge 
c^  the  said  High  Court. 

52.  In  any  cause  or  matter  pending  before  the 
Court  of  Appeal,  any  direction  incidental  thereto, 
not  involving  the  decision  of  the  appeal,  may  be 
given  by  a  single  Judge  of  the  Court  of  Appeal ; 
and  a  smgle  Jud^e  of  the  Court  of  Appeal  may 
at  any  time  durmg  vacation  make  any  interim 
order  to  prevent  prejudice  to  the  claims  of  any 
parties  pending  an  appeal  as  he  may  think  fit ; 
out  every  such  order  made  by  a  single  Judge  may 
be  discharged  or  varied  by  the  Court  of  Appeiu 
or  a  Divisional  Court  thereof. 

53.  Every  appeal  to  the  Court  of  Appeal  shall 
be  heard  or  determined  either  by  the  wnole  Court 
or  by  a  Divisional  Court  consisting  of  any  number, 
not  less  than  three,  of  the  Judges  thereof.  Any 
number  of  such  Divisional  Courts  may  sit  at  the 
same  time.  Any  appeal  which  for  anv  reason 
may  be  deemed  fit  to  be  re-argued  before  deci- 
sion or  to  be  re-heard  before  final  judgment  may 
be  so  re-argued  or  re-heard   before   a   great^ 


number  of  Judges  if  the  Court  of  Appeal  think 
fit  so  to  direct. 

54.  No  Judge  of  the  said  Court  of  Appeal  shall 
sit  as  a  Judge  on  the  hearing  of  an  appeal  from 
any  judgment  or  order  made  by  himself  or  made 
by  any  Divisional  Court  of  the  High  Court  of 
which  he  was  himself  a  member. 

55.  All  such  arrangements  as  may  be  necessary 
or  proper  for  the  transaction  of  the  business  from 
time  to  time  pending  before  the  Court  of  Appeal, 
and  for  constituting  and  holding  Divisional 
Courts  thereof,  shall  be  made  by  and  under  the 
direction  of  the  President  and  the  other  ex  officio 
and  ordinary  Judges  of  the  said  Court  of  Appeal ; 
and  if  Her  Mi^es^  shall  be  pleased  by  Omer  in 
Council  to  direct  tnat  the  hearing  of  such  appeals 
and  petitions  to  Her  M^esty  in  Council  as 
herein-before  mentioned  sludl  be  referred  to  the 
said  Court  of  Appeal,  not  less  than  one  Divisional 
Court  of  the  said  Court  of  Appeed  shall  sit 
throughout  the  year  (except  durmg  vacations) 
for  the  hearing  of  such  of  tne  appeals  and  peti- 
tions 80  referred  as  may  from  time  to  time  be 
depending  and  ready  for  hearing,  which  Divi- 
sional Court  shall  be  composed  (as  far  as  may  be 
found  practicable)  of  Judges  of  the  Court  of 
Appeal  who  are  also  members  of  Her  Majesty's 
Privy  Council;  and  any  member  of  Her  Ma- 
jesty's Privy  Council  who,  having  held  the  office 
of  a  Judge  in  the  East  Indies  or  in  any  of  Her 
Majesty's  dcnninions  beyond  the  seas,  shall  have 
been  appointed  by  Her  Msgest^,  under  the  Acts 
relating  to  the  Judicial  Conmuttee  of  the  Privy 
Council,  to  attend  the  sittings  of  the  said  Judicial 
Committee,  may  attend  the  sittings  of  any  such 
Divisional  Court  of  the  Court  of  Appeal;  and 
with  respect  to  the  place  of  sitting  of  any  such 
last-mentioned  Divisional  Court,  and  any  attend- 
ance or  service  therein,  or  in  aid  of  the  pro- 
ceedings thereof,  which  may  be  required  irom 
the  Rc^strar  or  any  other  officer  of  Her  Majesly's 
Privy  Council,  all  such  arrangements  as  may  be 
necessaiy  or  proper  shall  be  made  by  the  Lord 
Chancellor,  as  President  of  the  Court  of  Appeal, 
with  the  concurrence  of  the  President  for  the 
time  being  of  Her  Majes^'s  Privy  Council ;  and 
the  President  of  Her  Majesty's  Privy  Council 
shall  from  time  to  time  give  such  directions  to 
the  Registrar  and  other  officers  of  the  said  Privy 
CouncS  as  may  be  necessary  or  proper  for  the 
purpose  of  carrying  such  last-mentioned  arrange* 
ments  into  effect. 


Part  IV. 
Trial  and  Procedure, 


56,  Subject  to  any  Rules  of  Court  and  to  such 
right  as  may  now  exist  to  have  particular  cases 
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submitted  to  the  verdict  of  a  juiy,  any  question 
arising  in  any  cause  or  {natter  (other  than  a 
criminal  proceeding  by  the  Crown)  before  the 
High  Court  of  Justice  or  before  the  Court  of 
Appeal,  may  be  referred  by  the  Court  or  by  anv 
Divisional  Court  or  Judge  before  whom  such 
cause  or  matter  may  be  pending,  for  inquiry  and 
report  to  any  official  or  special  Referee,  and  the 
report  of  anv  such  Referee  may  be  adopted  wholly 
or  partially  by  the  Court,  and  may  (if  so  adopted) 
be  enforced  as  a  judgment  by  the  Court.  The 
High  Court  or  the  Court  of  Appeal  may  also,  in 
any  such  cause  or  matter  as  aforesaid  in  which  it 
may  think  it  expedient  so  to  do,  call  in  the  aid 
of  one  or  more  assessors  specially  qualified,  and 
try  and  hear  such  cause  or  matter  wholly  or 
partially  with  the  assistance  of  such  assessors. 
The  remuneration,  if  any,  to  be  paid  to  such 
special  Referees  or  assessors  shall  be  determined 
by  the  Court. 

57.  In  any  cause  or  matter  (other  than  a  cri- 
minal proceeding  by  the  Crown)  before  the  said 
High  Court  in  which  all  parties  interested  who 
are  under  no  disability  consent  thereto,  and  also 
without  such  consent  m  any  such  cause  or  matter 
requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the 
Court  or  a  Judge,  conveniently  be  made  before 
a  iury,  or  conducted  by  the  Court  through  its 
other  ordinary  officers,  the  Court  or  a  Judge  may 
at  any  time,  on  such  terms  as  may  be  thought 
proper,  order  any  question  or  issue  of  fact  or  any 
(question  of  account  arising  therein  to  be  tried 
either  before  an  official  Referee,  to  be  appointed 
as  herein-after  provided,  or  before  a  special 
Referee  to  be  agreed  on  between  the  parties ;  and 
any  such  special  Referee  so  agreed  on  shall  have 
the  same  powers  and  duties  and  proceed  in  the 
same  manner  as  an  official  Referee.  All  such 
trials  before  Referees  shall  be  conducted  in  such 
manner  as  may  be  prescribed  by  Rules  of  Court, 
and  subject  thereto  m  such  manner  as  the  Court 
or  Judge  ordering  the  same  shall  direct. 

58.  In  all  cases  of  any  reference  to  or  trial  by 
Referees  under  this  Act  the  Referees  shall  be 
deemed  to  be  officers  of  the  Court,  and  shall  have 
such  autiiority  for  the  purpose  of  such  reference 
or  trial  as  shall  be  prescribed  by  Rules  of  Court 
or  (subject  to  such  Rules)  by  the  Court  or  Judge 
ordering  such  rdPerenoe  or  trial;  and  the  report, 
of  any  Referee  upon  any  question  of  fact  on  any 
such  trial  shall  (unless  set  aside  by  the  Court)  be 
equivalent  to  the  verdict  of  a  jury. 

59.  With  respect  to  all  such  proceedings  before 
Referees  and  their  Reports,  the  Court  or  such 
Judge  as  aforesaid  shall  have,  in  addition  to  any 
other  powers,  the  same  or  the  like  powers  as  are 


given  to  any  Court  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  with  respect 
to  references  to  arbitration  and  proceedings  before 
arbitrators  and  their  awards  respectively,  by  the 
Conunon  Law  Procedure  Act,  1854. 

GO.  And  whereas  it  is  expedient  to  fiuulitate 
the  prosecution  in  country  districts  of  such  pro- 
ceedings as  may  be  more  speedily,  cheaply,  tnd. 
conveniently  carried  on  therein,  it  shall  be  hwful 
for  Her  Majesty,  by  Order  in  Council,  firoon  time 
to  time  to  direct  that  there  shall  be  District 
Registrars  in  such  places  as  shall  be  in  sudi 
order  mentioned  for  districts  to  be  thereby 
defined,  from  which  writs  of  summons  for  the 
commencement  of  actions  in  the  High  Ck)urt  of 
Justice  may  be  issued,  and  in  which  such  pro- 
ceedings may  be  taken  and  recorded  as  are  herein- 
after mentioned ;  and  Her  Majesty  may  thereby 
appoint  that  any  Registrar  of  any  County  Covai, 
or  any  Registrar  or  Prothonotary  or  District 
Prothonotai^  of  any  local  CouK  whose  juris- 
diction is  hereby  transferred  to  the  said  High 
Court  of  Justice,  or  from  which  an  appeal  is 
hereby  given  to  the  said  Court  of  Appeal,  or  any 
person  who,  having  been  a  District  Kegistrar  of 
the  Court  of  Probate,  or  of  the  Admiralty  Court, 
shall  under  this  Act  become  and  be  a  District 
Registrar  of  the  said  High  Court  of  Justice,  or 
who  shall  hereafter  be  appointed  such  District 
Registrar,  shall  and  may  oe  a  District  Registrar 
of  the  said  High  Court  for  the  purpose  of 
issuing  such  writs  as  aforesaid,  and  having  such 
proceedings  taken  before  him  as  are  herein-after 
mentioned.  This  section  shall  come  into  opera- 
tion immediately  upon  the  passing  of  this  Act. 

Gl.  In  every  such  District  Registry  such  seal 
shall  be  used  as  the  Lord  Chancellor  shall  £rom 
time  to  time,  either  before  or  after  the  time  fixed 
for  the  commencement  of  this  Act,  direct,  which 
seal  shall  be  impressed  on  every  writ  and  other 
document  issued  out  of  or  filed  in  such  District 
Registry,  and  all  such  writs  and  documents,  and 
all  exemplifications  and  copies  thereof,  purpcvting 
to  be  seialed  with  the  seal  of  any  such  District 
Registry,  shall  in  all  parts  of  the  United  Kingdom 
be  received  in  evidence  without  further  proof 
thereof. 

62.  All  such  District  Registrars  shall  have 
power  to  administer  oaths  and  perform  such 
other  duties  in  respect  of  amr  proceedings  pending 
in  the  said  High  Court  of  Justice  or  in  the  said 
Court  of  Appeal  as  may  be  assigned  to  them  from 
time  to  time  by  Rules  of  Court,  or  by  any  special 
order  of  the  Court. 

63.  The  Lord  Chancellor,  with  the  sanction  of 
the  Treasury,  may,  either  before  or  after  the 
commencement  of  this  Act,  fix,  and  may  afte^ 
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wards,  with  the  like  sanction,  from  time  to  time 
alter,  a  Table  of  Fees  to  be  taken  by  such  District 
Recnstrars  in  respect  of  all  business  to  be  done 
under  this  Act ;  and  such  fees  shall  be  received 
and  collected  bv  stamps,  denotin;;^  in  each  case 
the  amount  of  the  fee  payable.  The  provisions  of 
the  **  Courts  of  Justice  (Salaries  and  Funds)  Act, 
1869,"  as  to  fees  to  be  taken  by  stamps,  shall 
apply  to  the  fees  to  be  received  and  collected  by 
stamps  under  this  Act. 

64.  Subject  to  the  Rules  of  Court  in  force  for 
the  time  being,  writs  of  summons  for  the  com- 
mencement of  actions  in  the  High  Court  of 
Justice  shall  be  issued  by  the  District  Re^strars 
when  thereunto  required ;  and  unless  any  order 
to  the  oontraiy  shall  be  made  by  the  High  Court 
of  Justice,  or  by  any  Judge  thereof,  all  such 
further  proceedings,  including  proceedings  for  the 
arrest  or  detention  of  a  ship,  her  tackle,  apparel, 
furniture,  cargo,  or  freight,  as  may  and  ougnt  to 
be  taken  bv  the  respective  parties  to  such  action 
in  the  saia  High  Court  down  to  and  including 
entry  for  trial,  or  (if  the  plaintiff  is  entitled  to 
sign  final  judgment  or  to  obtain  an  order  for  an 
account  by  reason  of  the  non-appearance  of  the 
defendant)  down  to  and  including  final  judg- 
ment, or  an  order  for  an  account,  mav  be  taken 
before  the  District  Registrar,  and  recorded  in  the 
District  Registry,  in  such  manner  as  may  be 
prescribed  by  Rules  of  Court ;  and  all  such  other 
proceedings  in  any  such  action  as  may  be  pre- 
scribed by  Rules  of  Court  shall  be  taken  and  if 
necessaiy  may  be  recorded  in  the  same  District 
Registry. 

65.  Any  pwrtv  to  an  action  ki  which  a  writ  of 
summons  shall  have  been  issued  from  any  such 
District  Registrv  shall  be  at  liberty  at  any  time 
to  apply,  in  such  manner  as  shall  be  prescribed 
by  Rules  of  Court,  to  the  said  High  Court,  or  to 
a  Judge  in  Chambers  of  the  Division  of  the  said 
High  Court  to  which  the  action  may  be  assigned, 
to  remove  the  proceedings  from  such  District 
Registry  into  the  proper  Office  of  the  said  High 
Court;  and  the  Court  or  Judge  may,  if  it  be 
thought  fit,  grant  such  application,  and  in  such 
case  the  proceedings  and  such  original  documents, 
if  any,  as  may  be  med  therein  shall  upon  receipt 
of  such  order  be  transmitted  by  the  District 
Registrar  to  the  proper  Office  of  the  said  High 
Court,  and  the  said  action  shall  thenceforth  pro- 
ceed in  the  said  High  Court  in  the  same  manner 
as  if  it  had  been  originally  commenced  by  a  writ 
of  sununons  issued  out  of  the  proper  Office  in 
London ;  or  the  Court  or  Judge,  if  it  be  thought 
right,  ma^r  thereupon  direct  that  the  proceedings 
may  continue  to  be  taken  in  such  District 
Registry. 

66.  It  shall  be  lawful  for  the  Court,  or  any 
Judge  of  the  Division  to  which  any  cause  or 
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matter  pending  in  the  said  High  Court  is  as- 
signed, if  it  shall  be  thought  fit,  to  order  that 
any  books  or  documents  may  be  produced,  or  any 
accounts  taken  or  inquiries  made,  in  the  office  of 
or  by  any  such  District  Registrar  as  aforesaid ; 
and  in  any  such  case  the  District  R^pstrar  shall 
proceed  to  carry  all  such  directions  into  effect 
m  the  manner  prescribed ;  and  in  any  case  in 
which  any  such  accounts  or.  inquiries  shall  have 
been  directed  to  be  taken  or  made  by  anv  Dis- 
trict Registrar,  the  report  in  writing  of  such 
District  Registrar  as  to  the  result  of  such  accounts 
or  inquiries  may  be  acted  upon  by  the  Court,  as 
to  the  Court  shall  seem  fit. 

67.  The  provisions  contained  in  the  fifth, 
seventh,  eighth,  and  tenth  sections  of  the  County 
Courts  Acts,  1867,  shall  apply  to  all  actions  com- 
menced or  pending  in  the  said  High  Court  of 
Justice  in  which  any  reUef  is  sought  which  can 
be  given  in  a  County  Court. 

68.  Subject  to  the  provisions  of  this  Act,  Her 
Majesty  may,  at  any  time  before  the  commence- 
ment of  this  Act,  by  and  with  the  advice  of  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  Eng- 
land, and  the  other  Judges  of  the  several  Couits 
intended  to  be  united  and  consolidated  by  this 
Act,  or  of  the  greater  number  of  them,  (of  whom 
the  Lord  Chancellor  and  the  Lord  Chief  Justice 
of  England  shall  be  two,)  cause  to  be  prepared 
Rules,  in  this  Act  referred  to  as  Rules  of  Court, 
providing  as  follows : 

(1.)  For  the  regulation  of  the  sittings  of  the 
High  Court  of  Justice  and  the  Court  of 
Appeal,  and  of  any  Divisional  or  other 
Courts  thereof  respectively,  and  of  the 
Judges  of  the  said  High  (Jourt  sitting  in 
Chambers ; 

(2.)  For  the  regulation  of  Circuits,  including 
the  times  and  places  at  which  they  are  to 
be  holden  and  the  business  to  be  trans- 
acted thereat ; 

(3.)  For  the  regulation  of  all  matters  consistent 
with  or  not  expressly  determined  by  the 
Rules  contained  in  the  Schedule  hereto, 
which,  under  and  for  the  purposes  of  such 
last-mentioned  Rules,  require  to  be,  or 
conveniently  may  be  defined  or  regulated 
by  further  Rules  of  Court ; 

(4.)  And,  generally,  for  the  regulation  of  any 
mattera  relating  to  the  practice  and  pro- 
cedure of  the  said  Courts  respectively,  or 
to  the  duties  of  the  officers  tnereof,  or  to 
the  costs  of  proceedings  therein,  or  to  the 
conduct  of  civil  or  criminal  business 
coming  within  the  cognizance  of  the  said 
Courts  respectively,  tor  which  provision 
is  not  expressly  made  by  this  Act  or  by 
the  Rules  contained  in  the  Schedule 
hereto. 
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All  Rules  of  Court  made  in  pursuance  of  this 
section  shall  be  laid  before  each  House  of  Parlia- 
ment within  forty  days  next  after  the  same  are 
made,  if  Parliament  is  then  sitting,  or  if  not, 
within  forty  days  after  the  then  next  meeting 
of  Parliament ;  and  if  an  address  is  presented  to 
Her  Majesty  by  either  of  the  said  Houses,  within 
the  next  subseauent  forty  days  on  which  the 
said  House  shall  have  sat,  praying  that  any  such 
Rides  may  be  annulled,  Her  Majesty  may  there- 
upon by  Order  in  Council  annul  the  same ;  and 
the  Rules  so  annulled  shall  thenceforth  become 
void  and  of  no  effect,  but  without  prejudice  to 
the  validity  of  any  proceedings  which  may  in  the 
meantime  have  been  taken  under  the  same.  This 
section  shall  come  into  operation  inunediately  on 
the  passing  of  this  Act. 

69.  The  Rules  contained  in  the  Schedule  to 
tiiis  Act  (which  shall  be  read  and  taken  as  part 
of  this  Act)  shall  come  into  operation  immediatelv 
on  the  commencement  of  this  Act,  and,  as  to  all 
matters  to  which  they  extend,  shall  thenceforth 
regidate  the  proceedings  in  the  High  Court  of 
Justice  and  the  Court  of  Appeal  respectively, 
unless  and  until,  by  the  autnority  herein-after 
in  that  behalf  provided,  any  of  them  may  be 
altered  or  variea ;  but  such  Kules,  and  also  all 
Rules  to  be  made  before  the  commencement  of 
this  Act,  as  herein-before  mentioned,  shall  for 
all  the  purposes  of  this  Act  be  Rules  of  Court 
capable  of  oein^  annulled  or  altered  by  the  same 
authority  by  which  any  other  Rules  of  Court  may 
be  made,  altered,  or  annulled  after  the  com- 
mencement of  this  Act. 

70.  All  Rules  and  Orders  of  Court  which  shall 
be  in  force  in  the  Court  of  Probate,  the  Court  for 
Divorce  and  Matrimonial  Causes,  the  Admiralty 
Court,  and  the  London  Court  of  Bankruptcy 
respectively  at  the  time  of  the  commencement  of 
this  Act,  except  so  far  as  they  are  hereby  ex- 
pressly varied,  shall  remain  and  be  in  force  in 
the  High  Court  of  Justice  and  in  the  Court  of 
Appeal  respectively  in  the  same  manner  in  all 
respects  as  if  thev  had  been  contained  in  the 
Schedule  to  this  Act  until  they  shall  respectively 
be  altered  or  annulled  by  any  Rules  of  Court 
made  after  the  commencement  of  this  Act. 

71.  Subject  to  any  Rules  of  Court  to  be  made 
under  and  by  virtue  of  this  Act,  the  practice  and 
procedure  in  all  criminal  causes  and  matters 
whatsoever  in  the  High  Court  of  Justice  and  in 
the  Court  of  Appeal  respectively,  including  the 
practice  and  procedure  with  respect  to  Crown 
Cases  Reserved,  shall  be  the  same  as  the  practice 
and  procedure  in  similar  causes  and  matters 
before  the  passing  of  this  Act. 

72.  Nothing  in  this  Act  or  in  the  Schedule 
hereto,  or  in  any  Rules  of  Court  to  be  made  by 


virttie  hereof,  save  as  far  as  relates  to  the  power 
of  the  Court  for  special  reasons  to  allow  deposi- 
tions or  affidavits  to  be  read,  shall  affect  the 
mode  of  giving  evidence  by  the  oral  examination 
of  witnesses  in  trials  by  jury,  or  the  Rules  c^ 
Evidence,  or  the  law  relating  to  jurymen  or 
juries. 

73.  Save  as  by  this  Act,  or  by  any  Rules  of 
Court  (whether  contained  in  the  Schedule  to  tiiis 
Act,  or  to  be  made  under  the  authorify  thereof), 
is  or  shall  be  otherwise^  provided,  all  forms  and 
methods  of  procedure  which  at  the  commencement 
of  this  Act  were  in  force  in  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the 
sidd  High  Court,  and  to  the  said  Court  of  Appeal, 
respectively,  under  or  by  \'irtue  of  any  law, 
custom,  Uenend  Orders,  or  Rules  whatsoever, 
and  which  are  not  inconsistent  with  this  Act  or 
with  any  Rules  contained  in  the  said  Schedule  or 
to  be  made  by  virtue  of  this  Act,  may  continue 
to  be  used  and  practised  in  the  said  High  Court 
of  Justice,  and  the  said  Court  of  Appeal,  respec- 
tively, in  such  and  the  like  cases,  and  for  such 
and  .the  like  purposes,  as  those  to  which  they 
would  have  been  applicable  in  the  respective 
Courts  of  which  the  jurisdiction  is  so  kansferred, 
if  this  Act  had  not  passed. 

74.  From  and  after  the  commencement  of  this 
Act,  the  Supreme  Court  may  at  any  time,  with 
the  concurrence  of  a  minority  of  the  Jud^^ 
thereof  present  at  any  meeting  for  that  purpose 
held  (of  which  magority  the  Lord  Chancellor  shall 
be  one),  alter  or  annul  any  Rules  of  Court  for  the 
time  being  in  force,  or  make  any  i^^ew  Rules  of 
Court,  for  the  purpose  of  regulating  all  such 
matters  of  practice  and  procedure  in  the  Su- 
preme Cour^  or  relating  to  the  suitors  or  cheers 
of  the  said  Court,  or  otherwise,  as  under  the 

Provisions  of  this  Act  are  or  may  be  regulated  by 
Lules  of  Court :  Provided,  that  any  Rule  nuute 
in  the  exercise  of  this  power,  whether  for  altering 
or  annulling  any  Uien  existing  Rule,  or  for  any 
other  purpose,  shalT  be  laid  before  both  Houses  of 
Parliunent,  within  the  same  time,  and  in  the 
same  manner  and  with  the  same  effect  in  all  re- 
spects, as  is  herein-before  provided  with  respect 
to  the  said  Rules  to  be  made  bdbre  the  com- 
menoement  of  this  Act,  and  may  be  annulled  and 
made  void  in  the  same  Qianner  as  such  last-men- 
tioned Rules. 

75.  A  Council  of  the  Judges  of  the  Supreme 
Court,  of  which  due  notice  ^all  be  given  to  all 
the  said  Judges,  shall  assemble  once  at  least  in 
ey&rv  year,  on  such  day  or  days  as  shall  be  fixed 
by  the  Lord  Chancellolr,  with  the  concurroice  of 
tne  Lord  Chief  Justice  of  England,  for  the  pur- 
pose of  considering  the  operation  of  this  Act  and 
of  the  Rules  of  Court  for  the  time  bdng  in  force. 
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and  also  the  working,  of  the  several  offices  and 
itke  arrangements  relative  to  the  duties  of  the 
officers  of  the  said  Courts  respectivdj,  and  of 
inquiring  and  examining  into  any  defects  which 
may  appear  to  exist  in  the  system  of  procedure  or 
the  aoministration  of  the  mw  in  the  said  High 
Court  of  Justice  or  the  said  Court  of  Appeal,  or 
in  any  other  Court  from  which  any  appeal  lies  to 
the  said  High  Court  or  any  Judge  thereof,  or  to 
the  said  Court  of  Appeal :  And  Siey  shall  report 
annually  to  one  of  Her  Majesty's  Principal  Secre- 
taries of  State  what  (if  anv)  amendments  or 
alterations  it  would  in  their  judgment  be  expedient 
to  make  in  this  Act,  or  otherwise  relating  to  the 
administration  of  justice,  and  what  other  pro- 
Tisions  (if  any)  which  cannot  be  carried  into 
effisct  without  the  authority  of  Parliament  it 
would  be  expedient  to  make  for  the  better  ad- 
xninistration  of  justice.  Any  Extraordinary 
Council  of  the  said  Judges  may  also  at  any  time 
be  convened  by  the  Lord  Chancellor. 

76.  All  Acts  of  Parliament  relating  to  the 
several  Courts  and  Judges,  whose  jurisdiction  is 
hereby  transferred  to  tne  said  High  Court  of 
Justice  and  the  said  Court  of  Appeal  respectively, 
or  wherein  any  of  such  Courts  or  Judges  are 
mentioned  or  referred  to,  shall  be  construed  and 
take  effect,  so  far  as  relates  to  anything  done  or 
to  be  done  after  the  commencement  of  this  Act, 
as  if  the  said  High  Court  of  Justice  or  the  said 
Court  of  Appeal,  and  the  Judges  thereof,  re- 
spectivdy,  as  the  case  may  be,  had  been  named 
tnerein  instead  of  such  Courts  or  Judges  whose 
jurisdiction  is  so  transferred  respectivelv ;  and  in 
all  cases  not  hereby  expresslv  provided  for  in 
which,  under  any  such  Act,  the  concurrence  or 
the  advice  or  consent  of  the  Judge  or  any  Judges, 
or  of  any  number  of  the  Judjo^,  of  any  one  or 
more  of  the  Courts  whose  jurisdiction  is  hereby 
transferred  to  the  High  Court  of  Justice  is  made 
necessary  to  the  exercise  of  any  power  or  authority 
capable  of  being  exercised  after  the  commence- 
ment of  this  Act,  such  power  or  authority  may  be 
exercised  by  and  with  the  concurrence,  advice,  or 
consent  of  the  same  or  a  like  number  of  Judges 
of  the  said  High  Court  of  Justice ;  and  all  general 
and  other  Commissions,  issued  under  the  Acts 
relating  to  the  Central  Criminal  Court  or  other- 
wise, by  virtue  whereof  any  Judges  of  any  of  the 
Courts  whose  jurisdiction  is  so  transferred  may, 
at  the  commencement  of  this  Act,  be  empowered 
to  try,  hear,  or  determine  any  causes  or  matters, 
crinunal  or  civil,  shall  remain  and  be  in  full  force 
and  effect,  unless  and  until  thev  shall  respectively 
be  in  due  course  of  law  revoked  or  altered. 


Pabt  V. 

Officers  and  Offices, 

77.  The  Queen's  Remembrancer,  and  all  Mas- 
ters, Secretaries,  Registrars,  Clerks  of  Records 
and  Writs,  Associates,  Prothonotaries,  Chief  and 
other  Clerks,  Conunissioners  to  take  oaths  or 
affidavits.  Messengers,  and  other  officers  and 
assistants  at  the  time  of  the  commencement  of 
this  Act  attached  to  any  Court  or  Judge  whose 
jurisdiction  is  hereby  transferred  to  tne  High 
Court,  or  to  the  Court  of  Appeal,  and  also  all 
Registrars,  Clerks,  officers,  and  other  persons  at 
the  time  of  the  commencement  of  this  Act  exk" 
gtigfid  in  the  preparation  of  commissions  or  writs, 
or  in  the  registration  of  judgments  or  any  other 
ministerial  duties  in  aid  of,  or  connected  with, 
any  Court,  the  jurisdiction  of  which  is  hereby 
transferred  to  the  said  Courts  respectively,  shall, 
from  and  after  the  commencement  of  tnis  Act, 
be  attached  to  the  Supreme  Court,  consisting  of 
the  said  High  Court  of  Justice  and  the  said  Court 
of  Appeal :  Provided,  that  all  the  duties  with 
respect  to  Appeals  from  the  Court  of  Chancery  of 
the  County  Palatine  of  Lancaster  which  are  now 
performed  by  the  Clerk  of  the  Council  of  the 
Duchy  of  Lancaster  shall  be  performed  by  the 
Registrars,  Taxing  Masters,  and  other  officers  by 
whom  like  duties  are  discharged  in  the  Supreme 
Court ;  and  the  said  Clerk  of  the  Council  of  the 
Duchy  of  Lancaster  shall  not  be  an  officer  at- 
tachea  to  the  said  Court. 

The  officers  so  attached  shall  have  the  same 
rank  and  hold  their  offices  by  the  same  tenure  and 
upon  the  same  terms  and  conditions,  and  receive 
tne  same  salaries,  and,  if  entitled  to  pensions,  be 
entitled  to  the  same  pensions,  as  if  this  Act  had 
not  passed,  and  any  such  officer  who  is  removeable 
by  tne  Court  to  which  he  is  now  attached  shall 
be  removeable  by  the  Court  to  which  he  shall  be 
attached  under  this  Act,  or  by  the  majority  of 
the  Judges  thereof. 

The  existing  Registrars  and  Clerks  to  the  Re- 
gistrars in  the  Chancery  Registrars*  office  shall 
retain  anv  right  of  succession  secured  to  them  by 
Act  of  Parl£ment,  so  as  to  entitle  them  in  that 
office,  or  in  any  substituted  office,  to  the  succes- 
sion to  appointments  with  similar  or  analogous 
duties  ana  with  equivalent  salaries. 

The  business  to  be  performed  in  the  High 
Court  of  Justice  and  in  the  Court  of  Appeal 
respectively,  or  in  any  Divisional  or  other  Court 
thereof,  or  in  the  chambers  of  any  Judge  thereof, 
other  than  that  performed  by  the  Judges,  shall  be 
distributed  among  the  several  officers  attached  to 
the  Supreme  Court  by  this  seoti6n  in  such  man- 
ner as  may  be  directed  by  Rules  of  Court ;  and 
such  officers  shall  perform  such  duties  in  relation 
to  such  business  as  may  be  directed  by  Rules  of 
Court,  with  this  qualification,  that  the  duties 
required  to  be  performed  by  any  officer  shall  be 
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the  same>  or  duties  analogous  to  those  which  he 
performed  previously  to  the  passing  of  this  Act; 
and,  subject  to  such  Rules  of  Court,  all  such 
officers  respectively  shall  continue  to  perform  the 
same  duties,  as  nearly  as  may  be,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

All  Secretaries,  Clerks,  and  other  officers  at- 
tached to  an^r  existing  Judge  who  under  the  pro- 
visions of  this  Act  shall  become  a  Judffe  of  the 
High  Court  of  Justice,  or  of  the  Court  of  Appeal, 
shall  continue  attached  to  such  Judge  and  shall 
perform  the  same  duties  as  those  which  they  liave 
nitherto  performed,  or  duties  analogous  thereto ; 
and  all  such  last-mentioned  officers  shall  have  the 
same  rank  and  hold  their  offices  by  the  same 
tenure,  and  upon  the  same  terms  and  conditions, 
and  receive  the  same  salaries,  and,  if  entitled  to 
pensions,  be  entitled  to  the  same  pensions,  as  if 
this  Act  had  not  {Mtssed  :  Provided  that  the  Liord 
Chancellor  may,  with  the  consent  of  the  Treasury, 
increase  the  salary  of  any  existing  officer  -whose 
duties  are  increased  by  reason  of  the  passing  of 
this  Act. 

Upon  the  occurrence  of  a  vacancy  in  the  office 
of  any  officer  coming  within  the  provisions  of 
this  section,  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  may  in  the  event  of 
such  office  being  considered  unnecessary,  abolish 
the  same,  or  may  reduce  the  salary,  or  alter  the 
designation  or  duties  thereof,  notwithstanding 
that  the  patronage  thereof  may  be  vested  in  an 
existing  Judge.  Nothing  in  this  Act  contained 
shall  interfere  with  the  office  of  Marshal  attend- 
ing any  Commissioner  of  Assize. 

78.  The  existing  Queen's  Coimsel  of  the 
Coun^  Palatine  of  Lancaster  shall  for  the  future 
have  the  same  precedence  in  the  County,  and  the 
existing  Prothonotaries  and  District  Prothono- 
tariee,  and  other  officers  of  the  Court  of  Conmxon 
Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham  respectivelv,  and  their  successors,  shall 
(subject  to  Rules  of  Court)  perform  the  same  or 
the  Uke  duties  and  exercise  the  same  or  the  like 
powers  aild  authorities  in  respect  of  all  causes 
and  matters  depending  in  those  Courts  respec- 
tively at  the  commencement  of  this  Act,  and  also 
in  respect  of  all  causes  and  matters  which  may 
afterwards  be  commenced  in  the  High  Court  of 
Justice  in  the  manner  heretofore  practised  in  the 
said  Court  of  Common  Pleas  at  Lancaster  and 
the  said  Court  of  Pleas  at  Durham  respectivdv, 
as  at  the  commencement  of  this  Act  may  lawfully 
be  performed  and  exercised  by  them  respectively 
under  any  Acts  of  Parliament  for  the  time  being 
in  force  with  respect  to  the  said  last-mentioned 
Courts  respectively,  or  under  any  other  authority ; 
and  all  powers  in  respect  of  any  such  Prothono- 
taries, District  Prothonotaries,  or  other  officers  of 
the  Court  of  Common  Pleas  at  Lancaster,  which 
at  the  commencement  of  this  Act  may  be  vested 


bv  law  in  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster,  under  any  such 
Act  of  Parliament  or  otherwise,  and  to  which  the 
concurrence  of  any  other  authority  may  not  be 
required,  shall  and  may  be  exercised  after  the 
commencement  of  this  Act  by  the  Lord  Chan- 
cellor ;  and  all  the  powers  of  making  or  pubhah- 
ing  any  general  rules  or  orders  with  respect  to  the 
powers  or  duties  of  such  Prothonotaries,  District 
Prothonotaries,  or  other  officers  of  the  said  Court 
of  Common  Pleas  at  Lancaster  or  the  said  Court 
of  Pleas  at  Durham,  or  with  respect  to  the 
business  of  the  said  Court  respectively,  or  with 
respect  to  any  fees  to  be  taken  therein,  or  other- 
wise with  reference  thereto,  which  under  any 
such  Act  as  aforesaid  or  otherwise  by  law  may 
be  vested  in  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster,  with  the  concur- 
rence of  any  Judges-  or  Judge,  or  in  any  other 
authority,  shall  be  exercised  ^ter  the  conunence- 
ment  of  this  Act  in  the  manner  hereby  nronded 
with  respect  to  Rules  of  Court  to  be  maae  under 
this  Act,  and  (in  all  cases  in  which  the  sanction 
of  the  T^reasury  is  now  required)  with  the  sanction 
of  the  Treasury ;  and  all  provisions  made  by  any 
such  Acts  as  aforesaid,  or  otherwise,  for  or  with 
respect  to  the  remimeration  of  any  such  Protho- 
notaries, District  Prothonotaries,  or  other  ofiBcers 
as  aforesaid,  shall  remain  and  be  in  full  force 
and  efPect  until  the  same  shall  be  altered  under 
the  provisions  of  this  Act,  or  otherwise  by  lawful 
authority. 

79.  Each  of  the  Judges  of  the  High  Court 
of  Justice,  and  of  the  Ordinary  Judges  <^ 
the  Court  of  Appeal,  appointed  respectively 
after  the  commencement  of  this  Act,  and  also 
such  of  the  Ordinary  Judges  of  the  Court 
of  Appeal  as  have  no  similar  officers  at  the  time 
of  the  commencement  of  this  Act,  shall  hare 
such  officers  as  herein-after  mentioned,  who  shall 
be  attached  to  his  person  as  such  Judge,  and 
appointed  and  removeable  by  him  at  his  pleasure, 
and  who  shall  respectively  receive  the  salaries 
herein-after  mentioned ;  (that  is  to  say,) 

To  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  respectively,  there 
shall  be  attached  a  Secretary,  whose  salaiy 
shall  be  five  hundred  pounds  per  annum,  a 
Principal  Clerk,  whose  salary  shall  be  four 
hundred  pounds  per  annum,  and  a  Junior 
Clerk,  whose  salsjy  shall  be  two  hundred 

Jounds  per  annimi.  To  each  of  the  oUia 
udges  of  the  High  Court  of  Justice,  and  to 
each  of  the  Ordinary  Judges  of  the  Court  of 
Appeal,  there  shall  be  attached  a  Principal 
Clerk,  whose  salary  shall  be  four  hundred 
pounds  per  annum,  and,  in  the  case  of  the 
Judges  of  the  High  Court  of  Justice,  a 
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Junior  Clerk,   whose  salary  shall  be    two 

hundred  pounds  per  annum. 
Such  one  or  more  of  the  officers  so  attached 
to  each  of  the  said  Judges,  as  such  Judge  shall 
think  fit,  shall  be  reouu^d,  while  in  attendance 
on  such  Judge,  to  aischarge,  without  further 
remuneration,  the  duties  of  Crier  in  Court  or  on 
Circuit,  or  of  Usher  or  Train  Bearer.  The  duties 
of  Chamber  Clerks,  so  far  as  relates  ,to  business 
transacted  in  chambers  by  Judges  appointed 
after  the  commencement  of  this  Act,  shall  be 
performed  by  officers  of  the  Court  in  the  perma- 
nent civil  service  of  the  Crown. 

80.  Any  existing  officer  attached  to  any  exist- 
ing Court  or  Judge  whose  jurisdiction  is  abolished 
or  transferred  by  this  Act,  who  is  paid  out  of 
fees,  and  whose  emoluments  are  affected  by  the 
passing  of  this  Act,  shall  be  entitled  to  prefer  a 
claim  to  the  Treasury;  and  the  Treasury,  if  it 
shall  consider  his  claim  to  be  established,  shall 
have  power  to  award  to  him  such  sum,  either  by 
way  of  compensation,  or  as  an  addition  to  his 
salary,  as  it  thinks  just,  having  regard  to  the 
tenure  of  office  by  such  officer  and  to  the  other 
circumstances  of  the  case. 

81.  Where  a  doubt  exists  as  to  the  position 
under  this  Act  of  any  existing  officer  attached  to 
any  existing  Court  or  Judge  affected  by  this  Act, 
such  doubt  may  be  determined  by  Rules  of 
Court :  subject  to  this  proviso,  that  such  Rules 
of  Court  shall  not  alter  the  tenure  of  office,  rank, 
pension  (if  any),  or  salary  of  such  officer,  or 
require  him  to  perform  any  duties  other  than 
duties  analogous  to  those  wnich  he  has  already 
performed. 

82.  Every  person  who  at  the  conmiencement 
of  this  Act  shall  be  authorised  to  administer 
xMths  in  any  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of  Justice 
shall  be  a  Commissioner  to  administer  oaths  in 
all  causes  and  matters  whatsoever  which  may 
from  time  to  time  be  depending  in  the  said  High 
Court  or  in  the  Court  of  Appeal. 

83.  There  shall  be  attached  to  the  Supreme 
Court  permanent  officers  to  be  called  Official 
Referees,  for  the  trial  of  such  questions  as  shall 
under  the  provisions  of  this  Act  be  directed  to 
be  tried  by  such  Referees.  The  number  and  the 
qualifications  of  the  persons  to  be  so  appointed 
nrom  time  to  time,  and  the  tenure  of  theur  offices, 
shall  be  determined  by  the  Lord  Chancellor,  with 
the  concurrence  of  the  Presidents  of  the  divisions 
of  the  High  Court  of  Justice,  or  a  majority  of 
them  (of  which  minority  the  Lord  Chief  Justice 
of  England  shall  be  one),  and  with  the  sanction 
of  the  Treasury.  Such  Official  Referees  shall 
perform  the  duties  entrusted  to  them  in  such 


places,  whether  in  London  or  in  the  country,  as 
may  from  time  to  time  be  directed  or  authorised 
by  any  order  of  the  said  High  Court,  or  of  the 
Court  of  Appeal ;  and  all  proper  and  reasonable 
travelling  expenses  incurred  by  them  in  the 
discharge  of  their  duties  shall  be  paid  by 
the  Trwisury  out  of  moneys  to  be  proWded  by 
Parliament. 

84.  Subject  to  the  provisions  in  this  Act  con- 
tained with  respect  to  existing  officers  of  the 
Courts  whose  jurisdiction  is  hereby  transferred 
to  the  Supreme  Court,  there  shall  be  attached  to 
the  Supreme  Court  such  officers  as  the  Lord 
Chancellor  with  the  concurrence  of  the  Presidents 
of  the  Divisions  of  the  High  Court  of  Justice,  or 
the  m^jor  part  of  them,  of  which  majority  the 
Lord  Chief  Justice  of  England  shall  be  one,  and 
with  the  sanction  of  the  Treasury,  may  from 
time  to  time  determine. 

Such  of  the  said  several  officers  respectively  as 
may  be  thought  necessary  or  proper  for  the  per- 
formance of  any  special  duties,  with  respect  either 
to  the  Supreme  Court  generally,  or  with  respect 
to  the  High  Court  of  Justice  or  the  Court  of 
Appeal,  or  with  respect  to  any  one  of  the  divi- 
sions of  the  said  High  Court,  or  with  respect  to 
any  particular  Judge  or  Judges  of  either  of  the 
said  Courts,  may  by  the  same  authority,  and  with 
the  like  sanction  as  aforesaid;  be  attached  to  the 
said  respective  Courts,  Divisions,  and  Judges 
accordingly. 

All  officers  assigned  to  perform  duties  with 
respect  to  the  Supreme  Court  generally,  or  at- 
tacned  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal,  and  all  Commissioners  to  take  oaths 
or  affidavits  in  the  Supreme  Court,  shall  be 
appointed  by  the  Lord  Chancellor. 

Ail  officers  attached  to  the  Chancery  Division 
of  the  said  High  Court,  who  have  been  heretofore 
appointed  by  the  Master  of  the  Rolls,  shall  con- 
tinue, while  so  attached,  to  be  appointed  by  the 
Master  of  the  Rolls. 

All  other  officers  attached  to  any  Division  of 
the  said  High  Court  shall  be  appointed  by  the 
President  of  that  Division. 

All  officers  attached  to  any  Judge  shall  be 
appointed  by  the  Judge  to  whom  they  are 
attached. 

Any  officer  of  the  Supreme  Court  (other  than 
such  officers  attached  to  the  person  of  a  Judge 
as  are  herein-before  declared  to  be  removeable  by 
him  at  his  pleasure,)  may  be  removed  by  the 
person  having  the  right  of  appointment  to  the 
office  held  by  him,  with  the  approval  of  the  Lord 
Chancellor,  for  reasons  to  be  assigned  in  the 
order  of  removal. 

The  authority  of  the  Supreme  Court  over  all 
or  any  of  its  officers  may  be  exercised  in  and  by 
the  said  High  Court  and  the  said  Court  of  Appeal 
respectively,  and  also  in  the  case  of  officers  a,U 
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tached  to  anr  Divinon  of  the  High  Couit  by  the 
President  of  such  Division,  with  respect  to  any 
duties  to  be  discharged  by  them  respectively. 

85.  There  shall  be  paid  to  every  official  Referee 
and  other  salaried  officer  appointed  in  pursuance 
of  this  Act  such  salary  out  of  moneys  to  be  pro- 
vided by  Parliament  as  may  be  determined  by 
the  Treasury  with  the  concurrence  of  the  Lord 
Chancellor. 

An  officer  attached  to  the  person  of  a  Judf^ 
shall  not  be  entitled  to  any  fusion  or  com- 
pensation in  respect  of  his  retuement  from  or 
the  abolition  of  his  office,  except  so  far  as  he  may 
be  entitled  thereto  independently  of  this  Act; 
but  every  other  officer  to  be  hereafter  appointed 
in  pursuance  of  this  part  of  this  Act,  and  whose 
whole  time  shall  be  devoted  to  the  duties  of  his 
office,  shall  be  deemed  to  be  employed  in  the 
permanent  Civil  Service  of  Her  Mijesty,  and 
shall  be  entitled,  aa  such,  to  a  pension  or  com- 
pensation in  the  same  manner,  and  upon  the 
same  terms  and  conditions,  as  the  other  per- 
manent civil  servants  of  Her  Majesty  are  entHled 
to  pension  or  compensation. 

86.  Subject  to  the  provisions  herein-before 
contained,  any  rights  of  patronage  and  other 
rights  or  powers  incident  to  amr  Court,  or  to  the 
office  of  any  Judge  of  any  (jourt  whose  juris- 
diction is  transferred  to  the  said  High  Court  of 
Justice,  or  to  the  said  Court  of  Appeal,  in  respect 
of  which  rights  of  ])atronage  or  other  rights  or 

Sowers  no  provision  is  or  shall  be  otherwise  made 
y  or  under  the  authori^  of  this  Act,  shall  be 
exercised  as  follows,  that  is  to  say :  if  incident  to 
the  office  of  any  existing  Judge  shall  continue  to 
be  exercised  by  such  existing  Judge  during  his 
continuance  in  office  as  a  Judge  of  the  said  High 
Court  or  of  the  Court  of  Appeal,  and  after  the 
death,  resignation,  or  removal  from  office  of  such 
existing  Judge  shall  be  exercised  in  such  manner 
as  Her  Majesty  may  by  Sign  Manual  direct. 

87.  From  and  after  the  commencement  of  this 
Act  all  persons  admitted  as  solicitors,  attorney, 
or  proctors  of  or  by  law  empowered  to  practise  in 
any  Court,  the  jurisdiction  of  which  is  hereby 
transferred  to  the  High  Court  of  Justice  or  the 
Court  of  Appeal,  shall  be  called  Solicitors  of  the 
Supreme  Court,  and  shall  be  entitled  to  the  same 
privileges  and  be  subject  to  the  same  obligations, 
so  far  as  circumstances  will  permit,  as  if  this  Act 
had  not  passed ;  and  all  persons  who  from  time 
to  time,  if  this  Act  had  not  passed,  would  have 
been  entitled  to  be  admittea  as  solicitors,  at- 
torneys, or  proctors  of  or  been  by  law  empowered 
to  practise  in  any  such  Courts,  shaU  be  entitled 
to  be  admitted  and  to  be  called  Solicitors  of  the 
Supreme  Court,  and  shall  be  admitted  by  the 
Master  of  the  Rolls,  and  shaU^  as  far  as  ciroum-. 


stances  will  pcarmit,  be  entided  as  sudi  solicitors 
to  the  same  privilej^  and  be  subject  to  the  same 
obligations  as  if  this  Act  had  not  passed. 

Ajiy  solicitors,  attornevs,  or  proctors  to  whom 
this  section  applies  shall  be  deemed  to  be  Officers 
of  the  Supreme  Court ;  and  that  Court,  and  the 
High  Court  of  Justice,  and  the  Court  of  Appeal 
respectively,  or  any  Division  or  Judge  thereof, 
mav  exercise  the  same  jurisdiction  in  respect  of 
such  solicitors  or  attorneys  as  any  one  of  Her 
Miyesty's  superior  courts  of  law  or  equity  might 
previously  to  the  passing  of  this  Act  have  exer- 
cised in  respect  of  any  solicitor  or  attorney  ad- 
mitted to  practise  therein. 


Part  VI. 
Jurisdiction  of  Inferior  Courts. 

88.  It  shall  be  lawful  for  Her  Majesty  from 
time  to  time  by  Order  in  Council  to  confer  on 
any  infSsrior  Court  of  civil  jurisdiction,  the  same 
jurisdiction  in  Equity  and  in  Admiralty,  respec- 
tively, as  any  County  Court  now  has,  or  may 
hereafter  have,  and  such  jurisdiction,  if  and  when 
conferred,  shall  be  exerosed  in  the  manner  by 
this  Act  directed. 

89.  Every  inferior  Court  which  now  has  or 
which  may  after  ^e  passing  of  this  Act  have 
jurisdiction  in  equity,  or  at  law  and  in  equitv, 
and  in  Admiralty  respecftvely,  shall,  as  regarda 
all  causes  of  action  within  its  jurisdiction  for  the 
time  being,  have  power  to  grant,  and  shall  grant 
in  any  proceeding  before  such  Court,  sudi  relief, 
redress,  or  remedy,  or  combination  of  remedies^ 
either  absolute  or  conditional,  and  shall  in  every 
such  proceeding  give  sudi  and  the  like  effect  to 
every  ground  of  defence  or  counter-claim,  equi- 
table or  legal  (subject  to  the  provision  next 
herein-after  contained),  in  as  frill  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the 
like  case  by  the  High  Court  of  Justice. 

90.  Where  in  any  proceeding  before  any  such 
inferior  Court  any  defence  or  counter-claim  of 
the  defendant  involves  matter  beyond  the  juris- 
diction of  the  Court,  such  defence  or  counter^ 
claim  shidl  not  affect  the  competence  or  the  duty 
of  the  Court  to  dispose  of  the  whole  matter  in 
controversy  so  far  as  relates  to  the  demand  d  the 
pkintiff  and  the  defence  thereto,  but  no  reiki 
exceeding  that  which  the  Court  has  jurisdiction 
to  administer  shall  be  given  to  the  ddendant 
upon  any  such  counter-dsdm :  Provided  always^ 
that  in  such  case  it  shall  be  lawful  fw  the  High 
Coiurt,  or  any  Division  or  Judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any 
party  to  the  proceeding,  to  order  that  the  whole 
proceeding   be   transferred   from  sudi   inferior 
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Court  to  the  High  Court,  or  to  any  Division 
thereof;  and  in  such  case  the  Record  in  such 
proceeding  shall  he  transmitted  by  the  Registrar, 
or  other  proper  officer^  of  the  inferior  Court  to 
the  said  High  Court ;  and  the  same  shall  thence- 
fcnrth  be  continued  and  prosecuted  in  the  said 
High  Court  as  if  it  had  been  originally  com- 
menced therein. 

91.  The  several  rules  of  law  enacted  and 
declared  by  this  Act  shall  be  in  force  and  receive 
effect  in  all  Courts  whatsoever  in  England,  so  £u* 
as  the  matters  to  which  such  Rtdes  relate  shall 
be  respectively  cognizable  by  such  Courts. 


Pabt  VII. 

Miscellaneous  Provisions, 

92.  All  books,  documents,  papers,  and  chattels 
in  the  possession  of  any  Court,  the  jurisdiction  of 
wiiich  is  hereby  transferred  to  the  High  Court  of 
Justice,  or  to  the  Court  of  Appeal,  or  of  any  officer 
or  person  attached  to  any  such  Court,  as  such 
officer,  or  by  reason  of  hb  being  so  attached,  shall 
be  transferred  to  the  Supreme  Court,  and  shall  be 
dealt  with  by  such  officer  or  person  in  such 
manner  as  the  High  Court  of  Justice  or  the  Court 
of  Appeal  may  by  order  direct ;  and  any  person 
failing  to  comply  with  any  order  made  for  the 
purpose  of  giving  effect  to  this  section  shall  be 
guilty  of  a  contempt  of  the  Supreme  Court. 

93.  This  Act,  except  as  herein  is  expressly 
directed,  shall  not,  unless  or  until  other  commis- 
sions are  issued  in  pursuance  thereof,  affect  the 
circuits  of  the  Judges  or  the  issue  of  any  Com- 
missions of  Assize,  Nisi  Prius,  Oyer  and  Terminer, 
Gaol  Delivery,  or  other  commissions  for  the  dis- 
charge of  civil  or  criminal  business  on  circuit  or 
otherwise,  or  any  patronage  vested  in  any  Judges 
going  circuit,  or  the  position,  salaries,  or  duties  of 
any  officers  transferred  to  the  Supreme  Court  who 
are  now  officers  of  the  Superior  Courts  of  Com- 
mon Law,  and  who  perform  duties  in  relation  to 
either  the  civil  or  criminal  business  transacted  on 
circuit. 

94.  This  Act,  except  so  far  as  herein  is  expressly 
directed,  shall  not  affect  the  office  or  position  of 
Lord  Chancellor;  and  the  officers  of  the  Lord 
Chancellor  shall  continue  attached  to  him  in  the 
same  manner  as  if  this  Act  had  not  passed ;  and 
all  duties,  which  any  officer  of  the  Court  of 
Chancery  may  now  be  required  to  perform  in  aid 
of  any  duty  whatsoever  of  the  Lord  Chancellor, 
may  in  like  manner  be  required  to  be  performed 
by  such  officer  when  transferred  to  the  Supreme 
Court,  and  by  his  successors. 


95.  This  Act,  except  so  far  as  is  herein  expressly 
directed,  shall  not  affect  the  offices,  position,  or 
functions  of  the  Chancellor  of  the  County  Palatine 
of  Lancaster. 

96.  The  Chancellor  of  the  Exchequer  shall  not 
be  a  Judge  of  the  High  Court  of  Justice,  or  of 
the  Court  of  Appeal,  and  shall  cease  to  exercise 
any  judicial  functions  hitherto  exercised  by  him 
as  a  Judge  of  the  Court  of  Exchequer ;  but  save 
as  aforesaid  he  shall  remain  in  the  same  position 
as  to  duties  and  salary,  and  other  incidents  of  his 
office,  as  if  this  Act  nad  not  passed.  The  same 
order  and  course  with  respect  to  the  appointment 
of  sheriffia  shall  be  used  and  observed  in  the 
Exchequer  Division  of  the  said  High  Court  as 
has  been  heretofore  used  and  observed  in  the 
Court  of  Exchequer. 

97.  Nothing  in  this  Act  contained  shall  affSsct 
the  office  of  Lord  Treasurer,  except  that  any  Lord 
Treasurer  shall  not  hereafter  exercise  any  judicial 
functions  hitherto  exercised  by  him  as  a  Judge  of 
the  Court  of  Exchequer;  and  nothing  in  this  Act 
'shall  affect  the  office  of  the  Receipt  of  the 
Exchequer. 

98.  When  the  Great  Seal  is  in  commission,  the 
Lords  Commissioners  shall  represent  the  Lord 
Chancellor  for  the  purposes  of  this  Act,  save  that 
as  to  the  Presidency  of  the  Court  of  Appeal,  and 
the  appointment  or  approval  of  officers,  or  the 
sanction  to  any  order  for  the  removal  of  officers, 
or  any  other  act  to  which  the  concurrence  or 
presence  of  the  Lord  Chancellor  is  hereby  made 
necessary,  the  powers  given  to  the  Lord  Chancellor 
by  this  Act  may  be  exercised  by  the  Senior  Lord 
(jonmiissioner  for  the  time  being. 

99.  From  and  after  the  conmiencement  of  this 
Act,  the  Counties  Palatine  of  Lancaster  and  Dur- 
ham shall  respectively  cease  to  be  Counties 
Palatine,  so  far  as  respects  the  issue  of  Conmiis- 
sions  of  Assize,  or  other  like  Commissions,  but 
not  further  or  otherwise ;  and  all  such  Commis- 
sions may  be  issued  for  the  trial  of  all  causes  and 
matters  within  such  counties  respectively  in  the 
same  manner  in  all  respects  as  in  any  other 
counties  of  England  and  Wales. 

100.  In  the  construction  of  this  Act,  unless 
there  is  anything  in  the  subject  or  context 
repugnant  thereto,  the  several  words  herein-after 
mentioned  shall  have,  or  include,  the  meanings 
followinff ;  (that  is  to  say,) 

"  Lord  Chancellor  "  shall  include  Lord  Keeper 

of  the  Great  Seal. 
"The  High  Court  of  Chancery  "  shall  include 

the  Lord  Chancellor. 
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"The  Court  of  Appeal  in  Chancery"  shall 
include  the  Lord  Chancellor  as  a  Judge  on 
Rehearing  or  Appeal. 

"  London  Court  of  Bankruptcy  "  shall  include 
the  Chief  Judge  in  Bankruptcy. 

"  The  Treasury "  shall  mean  the  Commis- 
sioners of  Her  Majesty's  Treasury  for  the 
time  being,  or  any  two  of  them. 

"  Rules  of  Court  '*  shall  include  forms. 

*'  Cause "  shall  include  any  action,  suit,  or 
other  original  proceeding  oetween  a  plainti£P 
and  a  de^ndant,  and  any  criminal  proceeding 
by  the  Crown. 

"  Suit "  shall  include  action. 

**  Action  "  shall  mean  a  civil  proceeding  com- 
menced by  writ,  or  in  such  other  manner  as 
may  be  prescribed  by  Rules  of  Court ;  and 
shadl  not  include  a  criminal  proceeding  by 
the  Crown. 

**  PlaintifP "  shall  include  every  person  asking 
any  relief  (otherwise  than  by  way  of  counter- 
clsam  as  a  defendant)  against  any  other 
person  by  any  form  of  proceeding,  whether 
the  same  be  taken  by  action,  suit,  petition, 
motion,  sununone,  or  otherwise. 

**  Petitioner  "  shall  include  every  person  making 
any  application  to  the  Court,  either  by  peti- 
tion, motion,  or  simimons,  otherwise  than  as 
against  any  defendant. 


Defendant "  shall  include  every  person 
served  with  any  writ  of  summons  or  process, 
or  ser^'ed  with  notice  of,  or  entitled  to  attend 
any  proceedings. 

'  Party"  shall  include  every  person  served 
with  notice  of,  or  attending  any  proceeding, 
although  not  named  on  the  Recorij. 

^  Matter"  shall  include  every  proceeding  in 
the  Court  not  in  a  cause. 

*  Pleading "  shall  include  any  petition  or 
summons,  and  also  shall  include  the  state- 
ments in  writing  of  the  claim  or  demand  of 
any  plaintiff,  a{td  of  the  defence  of  any 
defendant  thereto,  and  of  the  reply  of  the 

Jlaintiff  to  any  counter-dium  of  a  defendant 
udgment "  shall  include  decree. 

•  Order  '*  shall  include  rule. 

'  Oath  "  shall  include  solenm  affirmation  and 

8tatut<»y  declaration. 
'  Crown    cases   reserved "    shall  mean   such 

questions  of  law  reserved  in  Criminal  Trials 

as  are  mentioned  in  the  Act  of  the  eleventh 

and  twelfth  years  of  Her  Majesty's  reign, 

chapter  seventy-eight. 
'*  Pension  "  shall  include  retirement  and  supc^ 

annuation  allowance. 
"  Existing  "  shall  mean  existing  at  the  tirne 

appointed  for  the  conmnencement  <^  this 

Act. 


Schedule. 


Rules  of  Procedure. 
Form  of  Action, 

1.  All  actions  which  have  hitherto  been  com- 
menced by  writ  in  the  Superior  Courts  of  Com- 
mon Law  at  Westminster,  or  in  the  Court  of 
Common  Pleas  at  Lancaster,  or  in  the  Court  of 
Pleas  at  Durham,  and  all  suits  which  have 
hitherto  been  commenced  by  bill  or  information 
in  the  High  Court  of  Chancery,  or  by  a  cause 
in  rem  or  in  personam  in  the  High  Court  of 
Admiralty,  or  by  citation  or  otherwise  in  the 
Court  of  Probate,  shall  be  instituted  in  the  High 
Court  of  Justice  by  a  proceeding  to  be  called  an 
action. 

All  other  proceedings  in  and  applications  to 
the  High  Court  may,  subject  to  Rules  of  Court, 
be  taken  and  made  in  the  same  manner  as  they 
would  have  been  taken  and  made  in  any  Court 
in  which  any  proceeding  or  application  of  the  like 
kind  could  have  been  taken  or  made  if  this  Act 
had  not  passed. 

Writ  of  Summons. 

2.  Every  action  in  the  High  Court  shall  be 
commenced  by  a  writ  of  summons,  which  shall 


be  endorsed  with  a  statement  of  the  nature  of  the 
claim  made,  or  of  the  relief  or  remedy  rejjuired 
in  the  action,  an(l  which  shall  specify  the  Division 
of  the  High  Court  to  which  it  is""  intended  thit 
the  action  should  be  assigned. 

3.  Forms  of  writs  and  of  endorsements  thereon, 
applicable  to  the  several  ordinary  causes  of 
action,  shall  be  prescribed  by  Rules  of  Court,  and 
any  costs  incurred  by  the  use  of  any  m<xtt 
prolix  or  other  forms  snail  be  borne  by  the  party 
using  the  same,  unless  the  Court  shall  otherwise 
direct. 

4.  No  service  of  writ  shall  be  required  when 
the  defendant,  by  his  solicitor,  agrees  to  accept 

^service,  and  enters  an  appearance. 

5.  When  service  is  required  the  writ  shall, 
wherever  it  is  practicable,  he  served  in  the  manner 
in  which  personal  service  is  now  made,  but  ifi* 
be  made  to  appear  to  the  Court  or  to  a  Judge 
that  the  Plaintiff  is  from  any  cause  unable  to 
effect  prompt  personal  service,  the  Court  or  Judge 
may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  toi 
service,  as  may  seem  just. 

6.  Whenever  it  appears  fit  to  the  Court  or  to 
a  Judge  in  a  case  in  which  the  cause  of  action 
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has  arisen  within  the  jurisdiction,  or  is  properly 
coiniisftble  against  tt  defendant  within  the  juris- 
diction, that  any  person  out  of  the  jurisdiction 
of  the  Court  should  be  served  with  the  writ  or 
other  process  of  the  Court,  the  Court  or  Judge 
may  order  such  service,  or  such  notice  in  lieu  of 
service,  to  be  made  or  given  in  such  manner  and 
on  such  terms  as  may  seem  just. 

7.  In  all  actions  where  the  plaintifiP  seeks 
merely  to  recover  a  debt  or  liquidated  demand  in 
money,  payable  by  the  defendant,  with  or  without 
interest,  arising  upon  a  contract,  express  or  im- 
plied, as,  for  instance,  on  a  bill  of  exchange,  pro- 
missory note,  cheque,  or  other  simple  contract 
debt,  or  on  a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of  money,  or  on 
a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money  or  in  the  nature  of  a 
debt,  or  on  a  guaranty,  whether  under  seal  or  not, 
where  the  claim  against  the  principal  is  in  respect 
of  such  debt  or  liquidated  aemand,  bill,  cheque, 
or  note,  or  on  a  trust,  the  writ  of  summons  may 
be  specially  endorsed  with  the  particulars  of  the 
amount  sought  to  be  recovered,  after  giving  credit 
for  any  payment  or  set-o£P. 

In  case  of  non-appearance  by  the  defendant 
where  the  writ  of  summons  is  so  specially  en- 
dorsed, the  plainti£f  may  sign  final  judgment  for 
any  sum  not  exceeding  the  sum  endorsed  on  the 
'Wnt,  together  with  interest  at  the  rate  specified, 
if  any,  to  the  date  of  the  judgment,  ana  a  sum 
for  costs,  but  it  shall  be  lawful  for  the  Court  or  a 
Judge  to  set  aside  or  vary  such  judgment  upon 
such  terms  as  may  seem  just. 

Where  the  defendant  appears  on  a  writ  of 
summons  so  specially  endorsed,  the  plaintiff  may, 
on  affidavit  verifying  the  cause  of  action,  and 
swearing  that  in  his  belief  there  is  no  defence  to 
the  action,  call  on  the  defendant  to  show  cause 
before  the  Court  or  a  Judge  why  the  plaintiff 
should  not  be  at  liberty  to  sign  final  judgment 
for  the  amount  so  endorsed,  together  with  interest, 
if  any,  and  costs ;  and  the  Court  or  Judge  may, 
unless  the  defendant,  bv  affidavit  or  otherwise, 
satisfy  the  Court  or  Judge  that  he  has  a  good 
defence  to  the  action  on  the  merits,  or  disclose 
such  fiicts  as  the  Court  or  Judge  may  think 
sufficient  to  entitle  him  to  be  permitted  to  defend 
the  action,  make  an  order  empowering  the  Plain- 
tiff to  sign  judgment  accoroingly.  Permission 
to  defend  the  action  may  be  granted  to  the  de- 
fendant on  such  terms  and  conditions,  if  any,  as 
the  Judge  or  Court  may  think  just. 

8.  In  all  cases  of  ordinary  account,  as,  for  in- 
stance, in  the  case  of  a  partnership  or  executorship 
or  ordinanr  trust  account,  where  the  plaintiff,  in 
the  first  instance,  desires  to  have  an  account 
taken,  the  writ  of  summons  shall  be  endorsed 
with  a  claim  that  such  account  be  taken. 

In  default  of  appearance  on  such  summons, 
and  after  appearance  unless  the  defendant,  by 


affidavit  or  otherwise,  satisfy  the  Court  or  a  Judge 
that  there  is  some  preliminary  question  to  be  tried, 
an  order  for  the  account  cUumed,  with  all  direc- 
tions now  usual  in  the  Court  of  Chancery  in 
similar  cases,  shall  be  forthwith  made. 

Parties, 

9.  No  action  shall  be  defeated  by  reason  of  the 
mis-joinder  of  parties,  and  the  Court  may  in  every 
action  deal  with  the  matter  in  controversy  so  far 
as  regards  the  rights  and  interests  of  the  parties 
actually  before  it.  The  Court  or  a  Judge  may,  at 
any  stage  of  the  proceedings,  either  upon  or  with- 
out the  application  of  either  party,  in  the  manner 
prescribea  hy  Rules  of  Court,  and  on  such  terms 
as  may  appear  to  the  Court  or  a  Judge  to  be  just, 
order  that  the  name  or  names  of  any  party  or 
parties,  whether  as  plaintiffs  or  as  (defendants, 
improperly  joined  be  struck  out,  and  that  the 
name  or  names  of  any  party  or  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court  effec- 
tuaUy  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  action,  be 
added.  No  person  shall  be  added  as  a  plaintiff 
suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  disability,  without  his 
own  consent  thereto.  All  parties  whose  names 
are  so  added  as  defendants  shall  be  served  with  a 
summons  or  notice  in  such  manner  as  may  be 
prescribed  by  Rules  of  Court  or  by  any  special 
order,  and  the  proceedings  as  against  them  shall 
be  deemed  to  have  begun  only  on  the  service  of 
such  summons  or  notice. 

10.  Where  there  are  numerous  parties  having 
the  same  interest  in  one  action,  one  or  more  of 
such  parties  may  sue  or  be  sued,  or  may  be 
authorised  by  the  Court  to  defend  in  such  action, 
on  behalf  or  for  the  benefit  of  all  parties  so  in- 
terested. 

11.  Any  two  or  more  persons  claiming  or  being 
liable  as  co-partners  may  sue  or  be  sued  in  the 
name  of  their  respective  firms,  if  any ;  and  any 
party  to  an  action  may  in  such  case  apply  by 
summons  to  a  Judge  in  Chambers  for  a  state- 
ment of  the  names  of  the  persons  who  are  co- 
partners in  any  such  firm,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  the 
Judge  may  durect. 

12.  Where  a  defendant  is  or  chums  to  be 
entitled  to  contribution  or  indemnity,  or  any  other 
remedy  or  relief  over  against  any  other  person,  or 
where  fh)m  any  other  cause  it  appears  to  the 
Court  or  a  Judge  that  a  question  in  the  action 
should  be  determined  not  only  as  between  the 
plaintiff  and  defendant,  but  as  between  the 
plaintiff,  defendant,  and  any  other  person,  or 
between  any  or  either  of  them,  the  Court  or  a 
Judge  may  on  notice  being  given  to  such  last- 
mentioned  person,  in  such  manner  and  form  as 
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may  be  preecribed  by  Rules  of  Court,  make  such 
order  as  may  be  proper  for  haviug  the  question  so 
deteimined. 

Id.  Where  in  any  action,  whether  founded 
upon  contract  or  otherwise,  the  pUdntiff  is  in 
doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress,  he  may,  in  such  manner  as  may  be 
prescribed  by  Rules  of  Court,  or  by  any  special 
order,  join  two  or  more  defendants,  to  the  intent 
that  in  such  acticm  the  question  as  to  which,  if 
any,  of  the  defendants  is  liable,  and  to  what  extent, 
may  be  determined  as  between  all  parties  to  the 
action. 

14.  Trustees,  executors,  and  administrators 
may  sue  and  be  sued  on  behalf  of  or  as  represent- 
ing the  property  or  estate  of  which  tney  are 
trustees  or  representatives,  without  joining  any 
of  the  parties  beneficially  interested  m  the  trust 
er  estate,  and  shall  be  considered  as  repesenting 
such  parties  in  the  action ;  but  the  Court  or  a 
Judge  may,  at  any  stage  of  the  proceedings, 
order  any  of  sudi  parties  to  be  maae  parties  to 
the  action,  either  in  addition  to  or  in  lieu  of  the 
previously  existing  parties  thereto. 

15.  Married  women  and  infants  may  respec- 
tively sue  as  plaintiffs  by  their  next  friends,  in 
the  manner  practised  in  the  Court  of  Chancery 
before  the  passinsr  of  this  Act ;  and  infants  may, 
in  like  manner,  defend  any  action  by  their  guar- 
dians appointed  for  that  purpose.  Married  women 
may  also,  by  the  leave  of  the  Court  or  a  Judge, 
sue  or  ddfend  without  their  husbands  and  without 
a  next  friend,  on  giving  such  security  (if  any) 
for  costs  as  the  Court  or  a  Judge  may  require. 

16.  The  plaintiff  may,  at  his  option,  join  as 
parties  to  the  same  action  all  or  any  of  the  per- 
sons severally,  or  jointly  and  severally,  Imble  on 
any  one  contract,  including  parties  to  bills  of 
exchange  and  promissory  notes. 

17.  An  Action  shall  not  become  abated  by 
reason  of  the  marriage,  death,  or  bankruptcy  of 
any  of  the  parties,  if  the  cause  of  action  survive 
or  continue,  and  shall  not  become  deflective  by 
the  assignment,  creation,  or  devolution  of  any 
estate  or  titie  pendente  lite. 

In  case  of  the  marriage,  death,  or  bankruptcy, 
or  devolution  of  estate  by  operation  of  law,  of 
any  party  to  an  action,  the  Court  or  a  Judge  may, 
if  it  be  deemed  necessary  for  the  complete  setUe- 
ment  of  all  the  questions  involved  in  the  action, 
order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of 
such  party  be  made  a  party  to  the  action,  or  be 
served  with  notice  thereof  in  such  manner  and 
form  as  may  be  prescribed  by  Rules  of  Court, 
and  on  such  terms  as  the  Court  or  Judge  shall 
think  just,  and  shall  make  such  order  for  the 
disposal  of  the  action  as  may  be  just. 

In  case  of  an  assignment,  creation,  or  devolu« 
tion  of  any  estate  or  titie  pendente  lite,  the  action 
may  be  continued  by  or  against  tiie  person  to  or 


upon  whcHn  such  estate  or  title  has  come  or 
devolved. 

Pleadings. 

18.  The  following  rules  of  pleading  shall  be 
substituted  for  those  heretofore  used  in  the  High 
Court  of  Chanceiy  and  in  the  Courts  of  Common 
Law,  Admiralty,  and  Probate. 

Unless  the  defendant  at  the  time  of  his  ap- 
pearance shall  state  that  he  does  not  require  ue 
oeliveiy  of  a  statement  of  complaint,  the  plaintiff 
shall,  within  such  time  and  in  such  manner  as 
shall  be  prescribed  by  Rules  of  Court,  file  sod 
deliver  to  the  defenaant  after  his  appearance  a 
printed  statement  of  his  complaint  and  of  tiie 
relief  or  remedy  to  which  he  claims  to  be  entitled. 
The  defendant  shall  within  such  time  and  in  sudi 
manner  as  aforesaid  file  and  deliver  to  the  plaintiff 
a  printed  statement  of  his  defence,  set-off,  or 
counter-claim  (if  any),  and  the  plaintiff  shall  in 
like  mannor  file  and  deliver  a  printed  statement 
of  his  reply  (if  any)  to  such  defence,  set-off,  or 
counter-daim.  Such  statements  ahoJl  be  as  brief 
as  the  nature  of  the  case  wiU  admit,  and  the 
Court  in  adjusting  the  costs  of  the  action  shall 
inquire  at  the  instance  of  any  party  into  anj 
unnecessary  prolixity  and*  order  the  costs  occa- 
sioned by  sucn  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same.^ 

A  demurrer  to  any  statement  may  be  filed  in 
such  manner  and  form  as  may  be  prescribed  l^ 
Rules  of  Court. 

The  Court  or  a  Judge  may,  at  any  sta^  of  the 
proceedings,  allow  either  pitfty  to  alter  ms  state- 
ment of  claim  or  defence  or  reply,  or  may  order 
to  be  struck  out  or  amended  any  matter  m  such 
statements  respectively  which  may  be  scandalous, 
or  which  may  tend  to  prejudice,  embarrass,  or 
deky  the  fair  trial  of  the  action,  and  all  sndi 
amendments  shall  be  made  as  may  be  necessary 
for  the  purpose  of  determining  the  real  questions 
or  question  in  controversy  between  the  jMirties. 

19.  Where  in  any  action  it  appears  to  a  Judge 
that  the  statement  of  claim  or  defence  or  rq)Iy 
does  not  sufflcientiy  disclose  the  issues  of  fact  in 
dispute  between  the  parties,  he  may  direct  the 
parties  to  prepare  issues,  and  such  issues  shall,  if 
theparties  differ,  be  settied  by  the  Judge. 

-20.  A  defendant  may  set  off,  or  set  up,  by  way 
of  counter-claim  against  the  ^Imttim  c^  the  plain- 
tiff, any  ri^ht  or^aim,  whether  such  set-off  or 
counter-daim  sound  in  damages  or  not,  and  such 
set-off  or  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  cross  action,  so 
as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross  claim.  But  the  Court  or  a 
Judge  may,  on  the  application  of  the  plaintiff 
before  trial,  if  in  the  opinion  of  the  Court  or 
Judge  such  set-off  or  counter-claim  cannot  be 
convenientiy  disposed  of  in  the  pending  action,  or 
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onght  not  to  be  allowed,  refuse  permission  to  the 
defendant  to  avail  himsdf  thereof. 

21.  Where  in  any  action  a  set-ofiP  or  counter- 
claim is  established  as  a  defence  against  the 
plaintiff's  claim,  the  Court  may,  if  the  balance  is 
m  &yonr  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise 
adjudge  to  the  defendant  such  relief  as  he  may  be 
entitM  to  upon  the  merits  of  the  case. 

22.  Subject  to  any  Rules  of  Court,  the  plaintiff 
may  unite  in  the  same  action  and  in  the  same 
statement  of  daim  several  causes  of  action,  but 
if  it  appear  to  the  Court  or  a  Judge  that  an^  such 
causes  of  action  cannot  be  conveniently  tried  or 
disposed  of  together,  the  Court  or  Judge  may 
oroer  separate  trials  of  anv  of  such  causes  of 
action  to  be  had,  or  may  make  suoh  other  order 
as  may  be  necessary  or  expedient  for  the  separate 
disposal  thereof. 

23.  It  shall  not  be  necessary  that  every 
defendant  to  any  action  shall  be  interested  as  to 
all  the  relief  thereby  prayed  for,  or  as  to  every 
cause  of  action  included  therein ;  but  the  Court 
or  a  Judge  may  make  such  order  as  may  appear 
just  to  prevent  any  defendant  from  being  em- 
barrassed or  put  to  expense  by  being  required  to 
attend  [any  proceedings  in  sudi  action  in  which 
he  may  have  no  inter^. 

24.  If  it  appear  to  the  Court  or  a  Judge,  either 
from  the  statement  of  claim  or  defence  or  reply  or 
otherwise,  that  there  is  in  any  action  a  question  of 
law,  which  it  would  be  convenient  to  have  decided 
before  anv  evidence  is  given  or  any  question  or 
issue  of  &ct  is  tried,  or  before  any  merence  is 
made  to  a  Referee  or  an  Arbitrator,  the  Court  or 
Judge  may  make  an  order  accordingly,  and  may 
direct  such  question  of  law  to  be  raised  for  the 
opinion  of  the  Court,  either  by  special  case  or  in 
such  other  manner  as  the  Court  or  Judge  may 
deem  expedient,  or  as  may  be  prescribed  by  Rules 
of  Court,  and  all  such  further  proceedings  as  the 
decision  of  such  question  of  law  may  render 
unnecessary  may  thereupon  be  stayed. 

Discovery, 

25.  Subject  to  any  Rules  of  Court,  a  plaintiff 
in  any  action  shall  bne  entitled  to  exhibit  interro- 
gatories to,  and  obtain  Discovery  from,  any  de- 
^ndant,  and*  any  defendant  shall  be  entitled  to 
exhibit  interrogatories  to,  and  obtain  Discovery 
from,  a  plaintiff  or  any  other  party.  Any  party 
shall  be  entitled  to  object  to  any  interrogatory  on 
the  ground  of  irrelevancy,  and  the  Court  or  a 
Judge,  if  not  satisfied  that  such  inteirogatorv  is 
relevant  to  some  issue  in  the  caUse,  may  allow 
such  objection.  No  exceptions  shall  be  taken  to 
any  answer,  but  the  sufficiency  or  otherwise  of 
any  answer  objected  to  as  insufficient  shall  be 
determined  by  the  Court  or  a  Judge  in  a  summary 
way. 

llie  Court  in  adjusting  the  costs  of  the  action 


shall  at  the  instance  of  any  party  inquire  or 
cause  inquiry  to  be  made  into  the  propriety  of 
exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  master  or  of  the  Court 
or  Judge  that  such  interrogatories  have  been 
exhibited  unreasonably,  vexatiouslv,  or  at  im- 
proper length,  the  costs  occasioned  by  the  said 
mterrogatories  and  the  answers  thereto  shall  be 
borne  by  the  party  in  fault. 

26.  Every  party  to  an  action  or  other  pro- 
ceeding shall  be  entitled,  at  any  time  before  or 
at  the  hearing  thereof,  by  notice  in  writing,  to 
^ve  notice  to  any  other  party,  in  whose  plead- 
ings or  affidavits  reference  is  made  to  snj  docu- 
ment, to  produce  such  document  for  the  inspec- 
tion of  the  party  giving  such  notice,  or  of  his 
solicitor,  and  to  permit  him  or  them  to  take 
copies  thereof;  and  any  party  not  complying 
with  such  notice  shall  not  afterwards  be  at  uberty 
to  put  any  such  document  in  evidence  on  his 
behalf  in  such  action  or  proceeding,  unless  he 
shall  satisfy  the  Court  that  such  document  re- 
lates only  to  his  own  title,  he  being  a  defendant 
to  the  action,  or  that  he  had  some  other  sufficient 
cause  for  not  complying  with  such  notice. 

27.  It  shall  be  lawfiu  for  the  Court  or  a  Judge 
at  any  time  during  the  pendency  therein  of  any 
action  or  proceeding,  to  order  the  production  by 
any  party  thereto,  upon  oath,  of  such  of  the 
documents  in  his  possession  or  power,  relating  to 
any  matter  in  question  in  such  suit  or  proceeding, 
as  the  Court  or  Judge  shall  think  rigbt;  and  the 
Court  may  deal  with  such  documents,  when  pro- 
duced, in  such  manner  as  shall  appear  just. 

Place  of  Trial. 

28.  There  shall  be  no  local  venue  for  the  trial 
of  any  action,  but  when  the  plaintiff  proposes  to 
have  the  action  tried  elsewhere  than  in  Middle- 
sex, he  shall  in  his  statement  of  claim  name  the 
county  or  place  in  which  he  proposes  that  the 
action  shall  be  tried,  and  the  action  shall,  unless 
a  Judge  otherwise  orders,  be  tried  in  the  county 
or  plt^  so  named.  "Where  no  place  of  trial  is 
named  in  the  statement  of  claim,  the  place  of 
trial  shall,  unless  a  Judge  otherwise  orders,  be 
the  county  of  Middlesex.  Any  order  of  a  Judge, 
as  to  such  place  of  trial,  may  be  discharged  or 
varied  by  a  Divisional  Court  of  the  High  Court. 

29.  The  list  or  lists  of  actions  for  trial  at  the 
sittings  in  London  and  Middlesex  respectively 
shfdl  be  prepared  and  the  actions  shall  be  allotted 
for  trial  in  such  manner  as  may  be  prescribed  by 
Rules  of  Court,  without  reference  to  the  division 
of  the  High  Court  to  which  such  actions  may  be 
attached. 

Mode  of  Trial. 

30.  Actions  shall  be  tried  and  heard  either 
before  a  Judge  or  Judges,  or  before  a  Judge 
sitting  with  assessors,  or  before  a  Judge  and 
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Jury,  or  before  an  ofi&cial  or  special  Referee,  with 
or  without  assessors. 

31.  The  plaintiff  may  give  notice  of  trial  by 
any  of  the  modes  aforesaid,  but  the  defendant 
may,  upon  giving  notice,  within  such  time  as 
may  be  fixed  by  Rules  of  Court,  that  he  desires 
to  have  any  issues  of  hd  tried  before  a  Judge 
and  Jury,  be  entitled  to  have  the  same  so  tried, 
or  he  may  apply  to  the  Court  or  a  Judge  for  an 
order  to  have  the  action  tried  in  any  other  of  the 
said  ways,  and  in  such  case  the  mode  in  which 
the  action  is  to  be  tried  or  heard  shall  be  deter- 
mined by  such  Court  or  Judge. 

32.  In  any  action  the  Court  or  a  Judge  may, 
at  any  time  or  ^m  time  to  time,  order  that 
di£Perent  questions  of  fact  arising  therein  be  tried 
by  diflPerent  modes  of  trial,  or  that  one  or  more 
questions  of  fact  be  tried  before  the  others,  and 
may  appoint  the  place  or  places  for  such  trial  or 
triids. 

33.  Every  trial  of  any  question  or  issue  of  fact 
by  a  jury  shall  be  held  oefore  a  single  Judge, 
unless  such  trial  be  specially  ordered  to  be  held 
before  two  or  more  Judges. 

34.  Where  an  action  or  matter,  or  any  Question 
in  an  action  or  matter,  is  referred  to  a  Referee, 
he  may,  subject  to  the  order  of  the  Court  or  a 
Judge,  hold  the  trial  at  or  adjourn  it  to  any 
place  which  he  may  deem  most  convenient,  and 
have  any  inspection  or  view,  either  by  himself  or 
with  his  assessors  (if  any),  which  he  may  deem 
expedient  for  the  better  disposal  of  the  con- 
troversy before  him.  He  shall,  unless  otherwise 
directed  by  the  Court  or  a  Judge,  proceed  with 
the  trial  in  open  Court,  de  die  in  diem,  in  a 
similar  manner  as  in  actions  tried  by  a  jury. 

35.  The  Referee  may,  before  the  conclusion  of 
anv  trial  before  him,  or  by  his  report  under  the 
reference  made  to  him,  submit  any  questibn 
arising  therein  for  the  decision  of  the  dourt,  or 
state  any  facts  specially,  with  power  to  the  Court 
to  draw  inferences  therefirom,  and  in  any  such 
case  the  order  to  be  made  on  such  submission 
or  statement  shall  be  entered  as  the  Court  may 
direct;  and  the  Court  shall  have  power  to  re- 
quire any  explanation  or  reasons  from  the  Referee, 
and  to  remit  the  action  or  any  part  thereof  for 
re-trial  or  further  consideration  to  the  same  or 
any  other  Referee. 

Evidence. 

36.  In  the  absence  of  any  agreemeiit  between 
the  parties,  and  subject  to  any  Rules  of  Court 
applicable  to  any  particular  class  of  cases,  the 
witnesses  at  the  tnal  of  any  cause  or  at  any 
assessment  of  damages,  shall  be  examined  vivi 
voce  and  in  open  court,  but  the  Court  or  a  Judge 
may  at  any  tune  for  sufficient  reason  order  that 
aiw  particular  fact  or  facts  may  be  proved  by 
affidavit,  or  that  the  affidavit  of  any  witness  may 
be  read  at  the  hearing  or  trial,  on  such  conditions 


as  the  Court  or  Judge  may  think  reasonable,  or 
that  any  witness  whose  attendance  in  court 
ought  for  some  sufficient  cause  to  be  dispensed 
with,  be  examined  by  interrogatories  or  otherwise 
before  a  Commissioner  or  examiner;  provided 
that  where  it  appears  to  the  Court  or  Judge  that 
the  other  party  bon&  fide  desires  the  production 
of  a  witness  for  cross-examination,  a^d  that  such 
witness  can  be  produced,  an  order  shall  not  be 
made  authorisix^  the  evidence  of  such  witness 
to  be  given  by  affidavit. 

37.  Upon  any  interlocutory  application  evi- 
dence may  be  given  by  affidavit ;  but  the  Comi 
or  a  Judge  may,  on  the  application  of  either 
party,  order  the  attendance  for  cross-eyami nation 
of  the  person  making  any  such  affidavit. 

38.  Affidavits  shall  be  confined  to  such  facts 
as  the  witness  is  able  of  his  own  knowledge  to 
prove,  except  on  interlocutoiy  motions,  on  which 
statements  as  to  his  belief,  with  the  grounds 
thereof,  may  be  admitted.  The  costs  of  evciy 
affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or 
copies  of  or  extracts  firom  documents,  shall  be 
paid  by  the  party  filing  the  same. 

39.  Any  party  to  an  action  may  give  notice, 
by  his  own  statement  or  otherwise,  that  he 
aomits  the  truth  of  the  whole  or  any  part  of  the 
case  stated  or  referred  to  in  the  statement  d 
claim,  defence,  or  reply  of  any  other  party. 

Either  party  may  call  upon  the  other  party  to 
admit  any  document,  saving  all  just  exceptions ; 
and  in  case  of  refusal  or  neglect  to  admit>  after 
such  notice,  the  costs  of  proving  any  such  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or 
refusing,  whatever  the  result  of  the  action  may 
be,  unless  at  the  hearing  or  trial  the  Court 
certify  that  the  refusal  to  admit  was  reasonable; 
and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  be  given,  exoe{»t 
where  the  omission  to  give  the  notice  is,  m 
the  opinion  of  the  taxing  officer^  a  saving  of 
expense. 

Interlocutory  Orders  and  Directions. 

40.  Any  party  to  an  action  may  at  any  stage 
thereof  apply  to  the  Court  or  a  Judge  for  such 
order  as  ne  may,  upon  any  admissions  of  fact  in 
the  pleadings,  be  entitled  to,  without  waiting  (at 
the  determination  of  any  other  question  between 
the  parties. 

41.  The  Lord  Chancellor,  with  the  concurrence 
of  the  Lord  Chief  Justice  of  England,  may  ordff 
any  question  of  law  or  of  fajct  wluch  may  arise  in 
any  action  or  matter  to  be  transferred  from  any 
Judge  to  any  other  Judge,  or  to  be  tried  or  heard 
by  any  other  Judge  of  the  said  High  Court,  and 
may  confer  on  such  Judge  power  to  deal  with 
the  whole  or  any  .part  of  the  matters  in  con- 
troversy. 

42.  The  Court  or  a  Judge  may,  at  any  stage  of 
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the  proceedinfirs  in  an  action  or  matter,  direct  any 
necessary  ina  uiries  or  accounts  to  be  made  or  taken, 
notwithstanding  that  it  may  appear  that  there  is 
some  special  or  further  relief  sought  for  or  some 
special  matter  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  should  proceed  in  the 
ordinary  manner. 

43.  When  by  any  contract  a  prim^  facie  case  of 
liability  is  established,  and  there  is  alleged  as 
matter  of  defence  a  right  to  be  relieved  wholly  or 
partially  from  such  liability,  the  Ck)urt  or  a  Judge 
may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  liti- 
gation, or  may  order  that  the  amount  in  dispute 
be  brought  into  Court  or  otherwise  secured. 

44.  It  shall  be  lawful  for  the  Court  or  a  Judge, 
on  the  application  of  any  party  to  any  action,  to 
make  any  order  for  the  sale,  by  any  person  or 
persons  named  in  such  order,  and  in  such  manner, 
and  on  such  terms  as  to  the  Court  or  Judge  may 
seem  desirable,  of  any  ^oods,  wares,  or  merchan- 
dise which  may  be  of  a  perishable  nature  or 
likely  to  injure  from  keeping,  or  which  for  any 
other  just  and  sufficient  reason  it  maybe  desirable 
to  have  sold  at  once. 

45.  It  shall  be  lawful  for  the  Court  or  a  Judge, 
upon  the  application  of  any  party  to  an  action, 
and  upon  such  terms  as  may  seem  just,  to  make 
any  order  for  the  detention,  preservation,  or  in- 
spection of  any  property,  being  the  subject  of 
such  action,  and  for  all  or  any  of  the  purposes 
aforesaid  to  authorise  any  person  or  persons  to 
enter  upon  or  into  any  land  or  building  in  the 
possession  of  any  party  to  such  action,  and  for 
all  or  any  of  the  purposes  aforesaid  to  authorise 
any  samples  to  be  taken,  or  any  observation  to 
be  made  or  experiment  to  be  tried,  which  may 
seem  necessary  or  expedient  for  the  purpose  of 
obtaining  full  information  or  evidence.  The 
Ck>urt  or  a  Judge  may  also,  in  all  cases  where  it 
shall  appear  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath 
before  any  officer  of  the  Court,  or  any  other 
person  or  persons,  and  at  any  place,  of  any  witness 
or  person,  and  may  order  any  deposition  so  taken 
to  DC  filed  in  the  court,  and  may  empower  any 
party  to  any  action  or  other  proceeding  to  give 
such  deposition  in  evidence  therein  on  such 
terms,  if  any,  as  the  Court  or  a  Judge  may 
direct. 

46.  The  plaintiff  may,  at  any  time  before 
receipt  of  the  defendant  s  statement  of  defence, 
or  after  the  receipt  thereof  before  taking  any 
other  proceeding  in  the  action  (save  any  interlo- 
cutory application),  by  notice  in  writing,  wholly 
discontinue  his  action  or  withdraw  any  part  or 
parts  of  his  alleged  cause  of  complaint,  ana  there- 
upon he  shall  pay  the  defendant's  costs  of  the 
action,  or,  if  the  action  be  not  wholly  discontinued, 
the  defendant's  costs  occasioned  by  the  matter  so 
withdrawn.     Such  costs  shall  be  taxed  in  the 


manner  prescribed  by  Rules  of  Court,  and  such 
discontinuance  or  withdrawal,  as  the  case  may 
be,  shall  not  be  a  defence  to  any  subsequent 
action.  Save  as  in  this  Rule  otherwise  provided, 
it  shall  not  be  competent  for  the  plaintiff  to 
withdraw  the  Record  or  discontinue  the  action 
without  leave  of  the  Court  or  a  Judge,  but  the 
Court  or  a  Judge  may,  before,  or  at,  or  after  the 
hearing  or  trial,  upon  such  tenns  as  to  costs,  and 
as  to  any  other  action,  and  otherwise  as  may 
seem  fit,  order  the  action  to  be  discontinued,  or 
any  part  of  the  alleged  cause  of  complaint  to  be 
struck  out.  The  (x)urt  or  a  Jud^e  may,  in  like 
manner,  and  with  the  like  discretion  as  to  terms, 
upon  the  application  of  a  defendant,  order  the 
whole  or  any  part  of  his  alleged  grounds  of 
defence  or  counter-claim  to  be  withdrawn  or 
struck  out,  but  it  shall  not  be  competent  to  a 
defendant  to  withdraw  his  defence,  or  any  part 
thereof,  without  such  leave.  Any  judgment  of 
nonsuit,  unless  the  Court  or  a  Judge  otherwise 
directs,  shall  have  the  same  effect  as  a  judgment 
upon  the  merits  for  the  defendant ;  but  in  any 
case  of  mistake,  surprise,  or  accident,  any  judg- 
ment of  nonsuit  may  be  set  aside  on  such  terms, 
as  to  payment  of  costs  and  otherwise,  as  to  the 
Court  or  a  Judge  shall  seem  just. 

Costs, 

47.  Subject  to  the  provisions  of  this  Act,  the 
costs  of  and  incident  to  all  proceedings  in  the 
High  Court  shall  be  in  the  discretion  of  the 
Court;  but  nothing  herein  contained  shall  de- 
prive a  trustee,  mortgagee,  or  other  person  of 
any  right  to  costs  out  of  a  particular  estate  or 
fund  to  which  he  would  be  entitled  according 
to  the  rules  hitherto  acted  upon  in  Courts  of 
Equity. 

New  Trials  and  Appeals. 

48.  A  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection  or  of  the  improper  ad- 
mission or  rejection  of  evidence,  unless  in  the 
opinion  of  the  Court  to  which  the  application  is 
made  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial  of  the 
action ;  and  if  it  appear  to  such  Court  that  such 
wrong  or  miscarriage  affects  part  only  of  the 
matter  in  controversy,  the  Court  may  give  final 
judgment  ^as  to  part  thereof,  and  dir^  a  new 
trial  as  to  the  other  part  only. 

49.  Bills  of  exceptions  and  proceedings  in  error 
shall  be  abolished. 

50.  All  appeals  to  the  Court  of  Appeal  shall 
be  by  way  of  re-hearing,  and  shall  be  brought 
by  notice  of  motion  in  a  summary  way,  and  no 
petition,  case,  or  other  formal  proceeding  other 
than  such  notice  of  motion  shall  be  necessary. 
The  appellant  may  by  the  notice  of  motion 
appeal  nrom  the  whole  or  any  part  of  any  judg- 
ment or  order,  and  the  notice  of  motion  shall 
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state  whether  the  whole  or  part  only  of  such 
judgment  or  order  is  complained  of,  and  in  the 
latter  case  shall  specify  such  part. 

51.  The  notice  of  appeal  shall  be  served  upon 
all  parties  directly  affected  by  the  appeal,  and  it 
shall  not  be  necessary  to  serve  parties  not  so 
affected;  but  the  Court  of  Appeal  may  direct 
notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  other  proceeding,  or  upon 
any  person  not  a  party,  and  in  the  meantime 
may  postpone  or  adjourn  the  hearing  of  the  ap- 
peal upon  such  terms  as  may  seem  just,  and  may 
give  such  judgment  and  make  such  order  as 
might  have  been  given  or  made  if  the  persons 
served  with  such  notice  had  been  originally 
parties.  Any  notice  of  appeal  may  be  amended 
at  anv  time  as  to  the  Court  of  Appeal  may 
seemnt. 

52.  The  Court  of  Appeal  shall  have  all  the 
powers  and  duties  as  to  amendment  and  otherwise 
of  the  Court  of  First  Instance,  tof^ether  with  full 
discretionary  power  to  receive  ^irther  evidence 
upon  Questions  of  fact,  such  evidence  to  be  either 
by  oral  examination  in  court,  by  affidavit,  or  by 
deposition  taken  before  an  examiner  or  commis- 
sioner. Such  further  evidence  may  be  given 
without  spedal  leave  upon  interlocutory  applica- 
tions, or  m  any  case  as  to  matters  which  have 
occurred  affcer  tne  date  of  the  decision  ft*om  which 
the  appeal  is  brought.  Upon  appeals  from  a 
decree  or  judgment  upon  the  merits,  at  the  trial 
or  hearing  of  any  action  or  matter,  such  flurther 
^idence  (save  as  aforesaid)  shall  be  admitted  on 
special  grounds  only,  and  not  without  special 
leave  of  the  Court.  The  Court  of  Appeal  shall 
have  power  to  give  any  judgment  and  make  any 
decree  or  order  which  ought  to  have  been  made, 
and  to  make  such  further  or  other  order  as  the 
case  mav  require.  The  powers  aforesaid  mav  be 
exercised  by  the  said  Court,  notwithstanoing 
that  the  notice  of  appeal  may  be  that  part  only 
of  the  decision  may  be  reversed  or  varied,  and 
such  powers  may  also  be  exercised  in  fiivour  of 
all  or  any  of  the  respondents  or  parties,  although 
such  respondents  or  parties  may  not  have  ap- 
pealed horn  or  complamed  of  the  decision.  The 
Court  of  Appeal  shall  have  power  to  make  such 
order  as  to  the  whole  or  any  part  of  the  costs  of 
the  appeal  as  may  seem  just. 

53.  It  shall  not,  under  any  circumstances,  be 
necessary  for  a   respondent    to  give  notice  of 


motion  by  way  of  cross  appeal,  but  if  a  respon- 
dent intends,  upon  the  hearing  of  the  appeal,  to 
contend  that  the  decision  of  the  Court  b^o^v 
should  be  varied  or  altered,  he  shall,  within  such 
time  as  may  be  prescribed  by  Rules  of  Court  cnr 
by  special  order,  give  notice  of  such  intention  to 
any  parties  who  may  be  affected  by  such  con- 
tention. The  CHuission  to  give  such  notice  shall 
not  diminish  the  powers  by  this  Act  conferred 
upon  the  Court  of  Appeid,  but  may,  in  ihe 
discretion  of  the  Court,  be  ground  for  an  ad- 
journment of  the  appeal,  or  for  a  special  ord^  as 
to  costs. 

54.  When  any  question  of  hct  is  involved  in 
an  appeal,  the  endence  taken  in  the  Court  below 
shall  be  brought  before  the  Court  of  Appeal  in 
such  maimer  as  may  be  prescribed  by  Rules  of 
Court  or  by  special  coder. 

55.  If,  upon  the  hearing  of  an  appeal,  a  ques- 
tion arise  as  to  the  ruling  or  direction  of  the 
Judge  to  a  jury  or  assessors,  the  Court  shall  have 
r^ard  to  verified  notes  or  other  evidence,  and  to 
such  other  materials  as  the  Court  may  deem 
expedient. 

56.  No  interlocutory  order  or  rule  firom  which 
there  has  been  no  appeal  shall  operate  so  as  to 
bar  or  prejudice  the  G>urt  of  Appeal  firom  giving 
such  decision  upon  the  appeal  as  may  seem  just. 

57.  No  appeal  firom  any  interlocutoiy  order 
shall,  except  by  special  leave  of  the  (jourt  of 
Appeal,  be  brought  after  the  expiration  of 
twenty-one  davs,  and  no  other  appeal  shall,  ex- 
cept bv  such  leave,  be  brought  after  the  expiim- 
tion  of  one  year.  The  said  respective  periods 
shall  be  calculated  from  the  time  at  which  ^e 
judgment  or  order  is  signed,  entered,  or  otiierwise 
perfected,  or,  in  the  case  of  the  refusal  of  an 
application,  from  the  date  of  such  refusal,  or 
firom  such  time  as  may  be  prescribed  by  Rules 
of  Court.  Such  deposit  or  other  security  tot  the 
costs  to  be  occasioned  by  any  appeal  shi^  be 
made  or  given  as  may  be  prescribea  by  Rules  of 
Court,  or  directed  under  special  circumstances  by 
the  Court  oi  Appeal. 

58.  An  appeiBi  shall  not  operate  as  a  stay  of 
execution  or  of  proceedings  under  the  decision 
appealed  from,  accept  so  far  as  the  Court  ap- 
pealed from,  or  any  Judge  thereof,  or  the  Court 
of  Appeal,  may  so  order;  and  no  intermediate 
act  or  proceeding  shall  be  invalidated,  except  so 
hx  as  the  Court  appealed  from  may  dir«^. 
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Chap.  67. 
The  Agricultural  Children  Act,  1873. 


ABSTRACT   OF  THE   BXACTMBNTS. 

1.  Short  title. 

2.  Extent  of  Act. 

S.  Commencement  of  Act. 

4.  Interpretation. 

5.  Prohibition  of  employment  of  children  under  eight  years  in  agricultural  work. 

6.  Restrictions  on  employment  of  children  above  eight  years  in  agricultural  work. 

7.  Cert^cate  of  school  attendances  to  be  given  on  application  of  parent. 

8.  Power  to  suspend  temporarily  restrictive  provisions  of  Act. 

9.  Power  of  court  to  exempt  from  school  attendances  in  case  of  illness,  Sfc. 

10.  Saving  for  children  employed  in  harvest  or  unable  to  attend  school,  or  employed  when  school  is  closed. 

11.  Cases  in  which  provisions  of  Act  shall  not  apply. 

12.  Persons  employing  children  in  contravention  of  Act  deemed  guilty  of  offence  against  Act. 

13.  Penalty  for  forging,  SfC.  certificate. 

14.  Penalty  on  offences  against  Act. 

15.  Summary  proceedings  for  offences  against  Act. 

16.  Repeal  of  sect.  4  of  30^  31  Vict.  c.  130. 

Schedule. 


An  Act  to  regulate  the  Employment  of 
Children  in  Agriculture. 

(5th  August  1873.) 

Whereas  it  is  expedient  to  make  regulations 
with  respect  to  the  employment  of  children  in  the 
execution  of  various  kmds  of  agricultural  work, 
with  a  view  to  their  better  education  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  bv  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Agricultural  Children  Act,  1873." 

2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  This  Act  shall  not  come  into  operation  until 
the  first  day  of  Janua^  one  thousand  eight 
hundred  and  seventy-five,  which  date  is  herein- 
after referred  to  as  the  commencement  of  this 
Act. 

4.  The  following  words  and  expressions  shall 
in  this  Act  have  the  meanings  hereby  assigned  to 
them,  unless  there  is  something  in  the  context 
inoonsistent  with  such  meaning ;  that  is  to  say, 

*'  Child  "  shall  mean  a  child  under  twelve 
years  of  age : 

"  Certificated  child "  shall  mean  a  child  for 
whom  a  certificate  has  been  obtained  in  ac- 
ccMrdance  with  the  provisions  of  this  Act : 


"  Parent"  shall  mean  the  parent,  guardian,  or 
person  who  is  liable  to  nudntain  or  has  the 
actual  custody  or  control  over  any  child : 

*'  School "  shall  mean  a  school  which  the  Lords 
of  the  Committee  of  the  Privy  Council  on 
Education  have  recognised  as  giving  efficient 
elementary  education ;  or  if  there  is  no  school 
which  has  been  so  recognised  within  two 
miles,  measured  according  to  the  nearest 
road,  of  the  residence  of  any  child,  then 
with  respect  to  such  child  any  elementaiy 
school,  and  shall  also  include  any  school 
certified  by  the  Local  Government  Board 
for  pauper  children  under  the  Act  of  the 
session  of  the  twenty-fifth  and  twenty-sixth 
years  of  the  reign  of  Her  present  Majesty 
chapter  forty-three,  and  any  workhouse  or 
district  school  for  paupers  under  the  Poor 
Law  Acts : 

''School  attendance"  shall  mean  attendance 
at  a  morning  or  afternoon  meeting  of  a  school 
for  the  whole  of  the  time  during  which  in- 
struction in  secular  subjects  is  given  at  such 
meeting : 

*'  Employer  "  shall  mean  any  person  occupying 
not  less  than  one  acre  of  land  : 

''Agent"  shall  mean  any  person  acting  as 
bailifP  or  foreman  or  on  behalf  of  any  em- 
ployer, including  any  person  contracting  for 
the  execution  of  any  kind  of  agricultural 
work  on  land  in  the  occupation  of  any  em- 
ployer : 

"  Smnmary  Jurisdiction  Acts  "  shall  mean  the 
Act  of  the  session  of  the  eleventh  and  twelfth 
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years  of  the  reign  of  Her  present  Majesty, 
chapter  forty-three,  intituled  "An  Act  to 
"  facilitate  the  performance  of  the  duties  of 
**  justices  of  the  peace  out  of  sessions  within 
"  England  and  Wales  with  respect  to  sum- 
*'  mary  convictions  and  orders,"  and  any 
Acts  amending  the  same  : 
"  Court  of  summary  jurisdiction  "  shall  mean 
any  justice  or  justices  of  the  peace,  metro- 
politan police  magistrate,  stipendiary  or 
other  magistrate,  or  officer,  by  whatever 
name  called,  to  whom  jurisdiction  b  given 
by  the  Summary  Jurisdiction  Acts  or  any 
Acts  therein  referred  to. 

5.  From  and  after  the  commencement  of  this 
Act  it  shall  not  be  lawful  for  any  employer  or  his 
agent  to  employ  any  child  under  the  age  of  eight 
years  in  the  execution  of  any  kind  of  agricultural 
work,  unless  he  be  the  parent  of  such  child,  and 
the  child  be  so  employed  by  him  on  land  in  his 
own  occupation. 

6.  From  and  after  the  commencement  of  this 
Act  it  shall  not  be  lawful,  subject  as  herein-after 
mentioned,  for  any  employer  or  his  agent  to 
employ  any  child  above  the  age  of  eight  years  in 
the  execution  of  any  kind  of  agricultunU  work, 
unless  the  parent  of  such  child  has  obtained  and 
exhibited  to  the  employer  or  his  agent  a  certifi- 
cate in  the  form  m  the  schedule  to  this  Act 
annexed,  or  a  form  similar  thereto,  and  stating 
the  age  of  the  child  on  his  last  birthday  previous 
to  the  date  of  the  issue  of  the  certificate,  and  that 
the  child  has  completed,  if  under  ten  years  of  age 
two  hundred  and  fifty  school  attendances,  and  if 
ten  years  of  age  or  upwards  one  himdred  and 
fifty  school  attendances,  within  a  period  com- 
mencing not  more  than  twelve  months  imme- 
diately preceding  the  month  in  which  the  cer- 
tificate b  issued.  Such  certificate  shall  not  for 
the  purposes  of  this  Act  be  of  any  force  or  efPect 
after  the  expiration  of  twelve  months  from  the 
date  of  the  bsue  thereof. 

7.  The  parent  of  any  child  above  eight  years 
of  age  may  apply  to  the  principal  teacher  for  the 
time  being  of  any  school  which  such  child  has 
attended  during  the  twelve  months,  or  any  part 
of  the  twelve  months,  inmiediately  preceding  the 
month  in  which  the  application  b  made,  to  furnbh 
a  certificate  in  the  said  form  specifying  the  num- 
ber of  school  attendances  of  such  child ;  and  any 
such  teacher  who,  without  reasonable  cause, 
makes  default  in  complying  with  such  appUcation 
shall  be  guilty  of  an  offence  against  thb  Act. 

8.  A  court  of  summary  jurisdiction  in  any 
petty  sessional  division  may,  if  it  thinks  fit,  Upon 
the  written  application  of  any  person  or  persons 
occupying  in  the  aggregate  not  less  than  three 


hundred  acres  of  land  in  such  petty  ses^onal 
division,  issue  a  notice  declaring  uie  resections 
imposed  by  thb  Act  on  the  employment  of 
children  to  be  suspended  therein  for  the  period 
to  be  named  in  such  notice;  and  during  such 
period  such  restrictions  shall  not  (save  as  to  any 
proceedings  commenced  before  the  date  of  tiie 
notice)  be  of  any  force  within  such  petty  sessional 
division  :  Provided  that  the  period  or  periods  so 
named  by  any  such  court  shall  not  exceed  in  the 
whole  eight  weeks  between  the  first  day  of  Janu- 
ary and  the  thirty-first  day  of  December  in  any 
year. 

The  court  shall  cause  a  copy  of  every  notice  ao 
issued  to  be  sent  to  the  overseers  of  every  parish 
within  such  petty  sessional  division,  and  the  over- 
seers shall  affix  the  same  to  the  door  of  the 
principal  church  in  the  parish;  and  the  court 
may  further  advertise  any  such  notice  in  such 
manner  (if  any)  as  it  may  think  fit. 

9.  Where  a  court  of  summary  jurisdiction  are 
satbfied  that  a  child  has  been  prevented  by  illness 
or  some  reasonable  cause  from  completing  during 
any  twelve  months  the  number  of  school  attend- 
ances requbite  for  obtaining  a  certificate  in 
accordance  with  the  provisions  of  thb  Act,  such 
court  may  by  order  made  in  a  summary  manner 
exempt  the  child  for  the  purposes  of  thb  Act 
from  such  number  of  school  attendances  aa  may 
be  specified  in  the  order,  and  a  copy  of  such 
order  shall  be  delivered  gratb  to  the  person 
applying  for  the  same ;  and  such  order  shall  have 
the  same  effect  for  the  purposes  of  thb  Act  as  if 
it  were  a  certificate  that  the  child  had  completed 
the  number  of  school  attendances  mentioned  in 
such  order. 

10.  Nothing  in  this  Act  shall  render  any  em- 
ployer or  hb  agent  liable  to  any  penalty  fop 
employing  any  child  above  the  age  of  eight  years 
for  whom  no  certificate  has  been  obtained  in 
accordance  with  the  provisions  of  this  Act  in  the 
operations  of  hay  harvest,  com  harvest,  or  the 
gathering  of  hops,  nor  shall  any  employer  or  his 
agent  be  liable  to  a  penalty  for  employing  any 
such  child  in  the  execution  of  other  agriciutural 
work,  if  it  b  proved  to  the  satisfaction  of  the 
court  having  cognizance  of  the  case  either— 

(a.)  That  during  the  twelve  months  immediately 
preceding  tne  date  of  the  employment  there 
was  no  school  open  at  which  the  child  could 
have  completed  the  number  of  school  attend- 
ances requbite  for  obtaining  a  certificate  in 
accordance  with  the  provisions  of  thb  Act 
within  two  miles,  measmred  according  to 
the  nearest  road,  of  the  residence  of  sudi 
child;  or 

(b,)  lliat  the  school  habitually  attended  by  the 
child  was  closed  for  the  holidays  or  other 
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temporary  cause  at  the  time  of  the  em- 
ployment. 

11.  The  provisions  of  this  Act  with  respect  to 
the  employment  of  children  shall  not  apply  in  the 
case  of  any  child  who  has  obtained  from  one  of 
Her  Majesty's  Inspectors  of  Schools,  or  from 
some  person  to  be  deputed  by  him  for  the  pur- 
pose, a  certificate  under  his  hand  to  the  effect 
that  such  child  has  reached  the  fourth  standard 
of  education  as  prescribed  by  the  Minutes  of  the 
Education  Department  for  the  time  being  in 
force  with  respect  to  the  Parliamentary  Grant,  or 
such  other  standard  as  may  from  time  to  time  be 
fixed  for  the  purpose  of  this  Act  by  Minute  of 
the  Education  Department;  nor  shall  the  said 
provisions  apply  in  the  case  of  any  child  for  the 
time  being  detained  in  a  certified  reformatory 
school  or  in  a  certified  industrial  school  wtthin 
the  meaning  of  the  Reformatory  Schools  Acts, 
1866  and  1872,  and  the  Industrial  Schools  Acts, 
1866  and  1872,  respectively. 

12.  If  any  employer  or  his  agent  employs  any 
child  in  contravention  of  any  of  the  provisions  of 
this  Act  he  shall  be  guilty  of  an  offence  against 
this  Act,  unless  it  appears  to  the  Court  having 
cognizance  of  the  case  that  the  child  was  so  em- 
ploved  on  the  representation  of  his  parent  and 
under  the  belief  in  good  faith  that  he  was  a  duly 
certificated  child,  or  above  the  age  of  twelve 
years,  in  which  case  the  employer  or  agent  shall 
not  be,  but  the  parent  shall  be,  guilty  of  an  offence 
against  this  Act. 

13.  Every  person  who  forces  or  counterfeits 
any  certificate  required  by  this  Act,  or  gives  or 


signs  any  such  certificate  falsely,  or  wilfully 
niakes  use  of  any  forged,  counterfeited,  or  false 
certificate,  or  aids  in  or  abets  any  of  the  foregoing 
offences,  shall  be  liable  to  be  imprisoned  for  any 
period  not  exceeding  three  months  with  or  with- 
out hard  labour. 

14.  Every  person  guilty  of  an  offence  against 
this  Act  for  which  no  other  punishment  is  im- 
posed by  this  Act  shall  be  liable,  if  he  be  an 
employer  or  an  a^ent  to  a  penalty  not  exceeding 
five  pounds,  and  if  he  be  any  other  person  to  a 
penalty  not  exceeding  one  pound. 

15.  All  offences  against  this  Act,  and  all 
penalties  under  this  Act,  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary 
Jurisdiction  Acts,  before  a  court  of  summary 
jurisdiction,  which,  when  hearing  and  determining 
an  information  or  complaint,  or  any  application 
under  this  Act,  shall  be  constituted  of  two  or 
more  justices  of  the  peace  in  petty  sessions  sitting 
at  a  place  appointed  for  holding  petty  sessions, 
or  of  some  magistrate  or  officer  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised 
to  be  done  by  more  than  one  justice  of  the  peace 
sitting  at  some  court  or  other  place  appointed  for 
the  administration  of  justice. 

16.  So  much  of  the  fourth  section  of  the 
Agricultural  Gangs  Act,  1867,  as  enacts  that  no 
cluld  under  the  a^e  of  eight  years  shall  be  em- 
ployed in  any  agricultural  gang  shall  be  and  the 
same  is  hereby  repealed ;  and  in  lieu  thereof  be  it 
enacted,  that  no  child  under  the  age  of  ten  years 
shall  be  employed  in  any  agricultural  gang. 


Schedule. 


Form  of  Certificate  op  School  Attendance. 

I  hereby  certify  that  the  subjoined  particulars  of  date  of  admission  to  and  number  of  attendances 
at  School  with  reference  to  A,B.  residing  with  CD.  at  are 

correct. 


Name  of  Child. 


Date  of  Admission  to  this  School. 


Month. 


Year. 


Number  of  School  Attend- 
ances within  the  Twelve 
Months  ending 


And  I  further  certify,  that  to  the  best  of  my  belief  the  age  of  the  said  A,B»  on  his  last  birthday 
was  years. 

(Signed)        M.N., 
Principal  Teacher  of  School. 

Dated  of  one  thousand 

eight  hundred  and 

Note. — All  numbers  in  this  form  must  be  inserted  in  words  and  not  in  figures. 
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Chap.  68. 
Militia  {Service^  ^.) 


ABSTRACT  OP  THB  KNACTMBNTS. 

1.  Enroknent  ofmiUtifu 

2.  Oath  of  nulttiamen, 

3.  Command  and  disc^line  of  miUtia  recrmits, 

4.  Repeal  of  sec.  107.  of  42  G.  3.  c.  90.  and  sec.  103.  of  c.  91.  and  sec.  38.  of  49  G.  3.  c.  120. 

5.  Command  of  militia  in  the  absence  ofsMperior  officer. 

6.  Amendment  of  section  4.  ofMiUtia  Hesme  Act,  1867. 

7.  Dealings  with  lands  of  the  Duchy  of  Lancaster  for  the  purposes  of  the  Act. 

8.  An^ment  of  the  Military  Forces  Localization  Act,  1872,  s.  l(k 


An  Act  for  extending  the  Period  of 
Service  in  the  Militia ;  and  for  other 
purposes.  (5th  August  1873.) 

Whersab  it  is  expedient  to  extend  the  period 
of  service  in  the  nmitis,  and  to  make  certain 
other  amendments  of  the  law : 

Be  it  enacted  hf  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lcnrds  Spiritual  and  Temporal,  and  Conmions, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Private  men  for  the  militia  may,  by  volun- 
tary enlistment  only  without  regard  to  quota,  be 
recruited  by  such  officers,  non-commissioned  offi- 
cers, and  men,  whether  belonging  to  the  militia 
or  to  the  army,  as  may  be  determined  by  Her 
Majesty,  and  may  be  enrolled  to  serve  for  any 
period  not  exceeaing  six  years,  and  any  person 
who,  at  the  date  of  the  passing  of  this  Act,  is  or 
may  hereafter  be  enrolled  in  the  militia,  may,  at 
any  time  during  the  period  of  his  existing  enrol- 
ment, be  re-enrolled  to  serve  in  the  militia  for  a 
further  period  not  exceeding  six  years  from  the 
date  of  nis  re-enrolment. 

2.  Whereas  it  is  expedient  to  substitute  one 
form  of  oath  for  the  various  forms  of  oaths  re- 
quired to  be  taken  by  the  non-conmiissioned 
officers  and  men  of  the  militia  of  the  United 
Kingdom ;  be  it  enacted,  that  the  oath  to  be  taken 
by  any  such  non-conmiissioned  officer  or  man 
shall  be  as  follows;  that  is  to  say, 

'  I  A.B.  do  solemnly  promise  and  swear,  that 

*  I  will  be  faithful  to  Her  Majesty  Queen  Victoria, 
'  her  heirs  and  successors,  and  that  I  will  faith- 
'  fully  serve,  in  the  militia,  in  any  part  of  Great 

*  Britain  and  Ireland  for  the  defence  of  the  same, 

*  until  I  shall  be  discharged.' 

And  such  oath  may  be  administered  by  any 
justice  of  the  peace  or  any  lieutenant  or  depuly 
lieutenant  of  a  county  having  jurisdiction  in  the 
place  in  which  the  person  about  to  take  the  oath 
may  for  the  time  being  be  found,  or  by  any  com- 


missioned officer  of  the  regiment  in  which  the 
militiAfTiRn  is  about  to  be  enrolled. 

3.  Militia  recruits  shall  during  the  period  of 
their  recruit  training,  when  the  militia  battalions 
to  which  they  belong  are  not  for  the  time  beings 
out  for  trainmg  and  exercise,  be  subject  to  the 
command  of  such  officers,  whether  of  the  militia 
or  the  regular  forces,  as  may  from  time  to  time 
be  appointed  to  serve  with  the  force  with  whidi 
such  recruits  are  being  trained,  and  the  officers 
in  this  section  mentioned  shall  be  competent  to 
sit  on  any  court-martial  appointed  for  the  trial 
of  any  such  recruit  for  an  offence  committed  by 
him  during  the  period  of  his  recruit  training. 

4.  Section  one  hundred  and  seven  of  the  Act 
chapter  ninety,  and  section  one  hundred  and 
three  of  the  Act  chapter  ninety-one,  of  the  forty- 
second  year  of  the  reign  of  King  George  the 
Third,  and  section  thirty-eight  of  the  Act  chapter 
one  hundred  and  twenty,  of  the  forty-ninth  year 
of  the  same  reign,  shall  be  repealed. 

5.  When  the  commanding  officer  of  any  regi- 
ment of  militia  is  absent  on  leave,  the  command 
of  such  regiment  shall  devolve  without  special 
authority  from  the  Crown  in  accordance  with  the 
usual  custom  of  the  service. 

6.  The  fourth  section  of  "The  Militia  Reserve 
Act,  1867,"  providing  for  the  term  and  mode  of 
enlistment  of  men  in  the  militia  reserve,  shall  be 
construed  as  if  the  words  "  six  years  "  were  in- 
serted therein  in  the  place  of  the  words  **  five 
years." 

7.  The  Chancellor  and  council  for  the  time 
being  of  the  Duchy  of  Lancaster  may,  if  they 
think  fit,  from  time  to  time  contract  and  agree 
with  Her  Majesty's  Principal  Secretary  of  State 
for  the  War  Department,  for  the  sale  of,  and 
may  absolutely  make  sale  and  dispose  of,  for  such 
simi  or  sums  of  money  as  to  the  said  Chancellor 
and  council  appear  sufficient  consideration  for 
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the  same,  any  lands  or  rights  belonging  to  Her 
Majesty,  her  heirs  or  successors,  in  right  of  the 
eaid  duchy,  whidi,  for  the  purposes  of  the  Defence 
Acts,  1842  and  1860,  the  said  Secretary  of  State 
may  firom  time  to  time  deem  it  expedient  to  pur- 
chase, and  such  lands  or  rights  may  be  granted 
and  assured  to  the  said  S^nretary  of  State,  and 
the  said  moneys  shall  be  paid  and  dealt  with,  as 
if  the  said  lands  or  rights  had  been  sold  under 
the  authority  of  the  Duchy  of  Lancaster  Lands 
Act,  1855.  ^ 

8.  Where  any  municipal  borough  or  boroughs 
has  or  have  contributea  towards  the  expense  of 


providing  any  barracks,  storehouses  for  arms  and 
ammunition,  or  other  buildings  or  land  which 
may  be  transferred  to  the  Secretary  of  State  in 
pursuance  of  the  tenth  section  of  the  Military 
Forces  Localization  Act,  1872,  such  borough  or 
boroughs  shall  be  entitled  to  share  in  any  moneys 
paid  by  the  Secretai^  of  State  as  a  consideration 
for  such  transfer  in  the  proportion  which  the 
amount  of  their  contribution  bears  to  the  original 
amount  expended  in  providing  such  barracks, 
storehouses,  buildings,  or  lands. 

"Municipal  borough"  shall,  in  this  section, 
have  the  same  meaning  which  it  has  in  the 
Military  Forces  Localization  Act,  1872. 


Chap.  69. 
The  Petitions  of  Right  {Ireland)  Act,  1873. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title  of  Act. 

2.  Petition  of  right  may  he  entitled  in  Irish  Court, 

3.  Petition  must  aver  that  cause  of  action  arose  in  Ireland. 

4.  Provisions  of  Petitions  of  Right  Act  to  apply. 

5.  Irish  courts  to  make  rules. 

6.  Forms  prescribed  in  Petitions  of  Right  Act  to  be  used. 


An  Act  to  provide  for  proceeding  on 
Petitions  of  Eight  in  the  Courts  of 
Law  and  Equity  in  Ireland. 

(5th  August  1873.) 

Whereas  an  Act  was  passed  in  the  session  of 
Parliament  held  in  the  twentv-third  and  twenty- 
foorth  years  of  the  reign  of  Her  present  Majesly, 
intituled  "  An  Act  to  amend  the  law  relating  to 
"  petitions  of  right,  to  sunplify  the  proceedings, 
•'  and  to  make  provision  for  the  costs  thereof:" 

And  whereas  it  is  expedient  to  make  provision 
for  the  trial  of  petitions  of  right  in  the  courts  of 
law  and  equity  m  Ireland  in  the  same  manner  as 
under  the  said  statute  they  may  be  tried  in 
England : 

Be  it  therefore  enacted  hy  the  Queen's  most 
Excellent  Miuesty,  by  and  with  the  advice  and 
consent  of  tne  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows: 

1.  This  Act  may  upon  all  occasions  and  for  all 
purposes  be  dted  as  "The  Petitions  of  Right 
(IrdMid)  Act,  1873," 

2.  Any  petition  of  right  may,  if  the  suppliant 
think  fit^  be  entitled  in  any  one  of  the  superior 


courts  of  common  law  or  equity  at  Dublin  in 
which  the  subject  matter  of  such  petition,  or  any 
material  part  thereof,  would  have  been  cognizable 
if  the  same  had  been  a  matter  in  dispute  between 
subject  and  subject;  and  every  such  petition 
shall  be  in  the  form  by  the  said  Act  prescribed, 
and  upon  the  presentation  of  such  petition  the 
proceedings  shall  be  the  same  as  are  provided  for 
by  the  said  Act,  save  and  except  that  same  may 
be,  if  Her  Majesty  shall  be  pleased  to  grant  her 
fiat  to  that  effect,  prosecuted  in  the  court  in 
which  same  shall  be  so  entitled,  or  in  such  other 
court  as  the  Lord  Chancellor  of  Ireland  may 
direct. 

3.  Provided  always,  that  every  petition  so 
entitled  shall  contain  an  averment  that  the 
subject  matter  of  the  said  petition,  or  a  material 

Sart  thereof,  arose  within  that  part  of  the  United 
angdom  of  Great  Britain  and  Ireland  called 
Ireland,  and  such  averment  shall  be  deemed  to 
be  a  material  and  necessary  statement  in  the  case 
of  the  suppliant,  and  a  traverse  of  such  averment 
sh{dl  be  deemed  to  be  a  sufficient  pleading  in  bar 
of  the  suppliant's  right  to  relief. 

4,  The  provisions  of  "  The  Petitions  of  Right 
Act,  1860,"  shall  extend  to  and  be  applicable 
to  proceedings  under  this  Act,  and   shall   in 
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relation  to  such  proceedings  be  construed  as  if 
the  courts  of  law  and  equity  in  Ireland  had  been 
named  in  such  Act  instead  of  the  courts  of  law 
and  equity  in  England,  and  for  such  purposes 
the  words  "  Lord  High  Chancellor"  and  "Lord 
Chancellor"  shall  be  construed  to  mean  and 
include  the  Lord  Chancellor,  Lord  Keeper,  and 
Lords  Commissioners  for  the  custody  of  the  Great 
Seal  of  Ireland  for  the  time  being;  the  words 
"  Her  Majesty's  Attorney  General "  or  "  the 
Attorney  General "  shall  be  construed  to  mean 
Her  Majesty's  Attorney  General  for  Ireland  5  the 
words  *'  Solicitor  to  the  Treasury  "  shall  be  con- 
strued to  mean  Crown  and  Treasury  Solicitor  for 
Ireland ;  and  the  word  "  court "  shall  be  con- 
strued to  mean  any  one  of  the  superior  courts  of 
common  law  at  Dublin  in  which  any  such  petition 
is  presented,  and  all  judgments  and  decrees  pro- 
nounced by  any  court  of  law  or  equity  in  Ireland 
under  this  Act  shall  have  the  same  force  and 
effect  to  all  intents  and  purposes  as  judgments 
and  decrees  pronounced  under  "The  Petitions 
of  Right  Act,  1860,"  by  any  court  of  law  or 
equity  in  England  :  Provided  always,  that  unless 
within  twenty-eight  days  after  Her  Majesty's  fiat 


to  any  petition  has  been  obtained  a  copv  of  sudi 
petition  and  fiat  shall  be  left  at  the  office  of  the 
Crown  and  Treasury  Solicitor  for  Ireland,  endorsed 
in  manner  by  the  said  Petitions  of  Right  Act, 
1860,  prescribed,  no  further  proceedings  shall  be 
taken  or  had  upon  such  petition. 

5.  The  power  of  making  rules  and  orders  con- 
ferred upon  the  judges  of  the  Court  of  ChanceiT 
and  common  law  in  England  by  the  fifteenth 
section  of  the  said  Act  shall  and  may,  in  relation 
to  the  proceedings  under  this  Act,  be  exercised 
by  the  judges  of  the  Courts  of  Chancery  and 
conmion  law  in  Ireland  respectively,  in  the  same 
manner  in  all  respects  and  subject  to  the  same 
provisoes  and  restrictions  as  in  such  section  pro- 
vided and  contained. 

6.  The  forms  contained  in  the  schedule  annexed 
to  the  said  Act  shall  be  applicable  to  proceedings 
under  this  Act,  with  such  alterations  and  additions 
as  may  show  that  such  petition  is  entitled  and 
such  proceedings  bad  in  one  of  Her  Majesty's 
superior  courts  of  common  law  or  equity  in 
Ireland. 


Chap.  70. 
The  Revising  Barristers  Acty  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Repeal  of  Acts  in  schedule, 

3.  Power  to  Queen  in  Council  to  alter  number  of  revising  barristers, 

4.  Evening  sittings  of  revision  court, 

6.  Adjournment  of  court  by  revising  barrister, 

6.  Interpretation, 

7.  Extent  of  Act, 

Schedule, 


An  Act  to  amend  the  Law  relating  to 
the  appointment  of  Revising  Barristers 
and  the  holding  of  Revision  Courts. 

(oth  August  1873.) 

Whereas  it  is  expedient  to  amend  the  law 
relating  to  the  appointment  of  revising  barristers 
and  the  holding  of  revision  courts : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Revising 
Barristers  Act,  1873." 


2.  The  Acts  specified  in  the  schedule  to  this 
Act  are  hereby  repealed  from  and  after  the  passing 
of  this  Act  to  the  extent  specified  in  the  third 
column  of  the  schedule,  without  prejudice  to  any- 
thing done  or  suffered  before  the  passing  of  tins 
Act  imder  the  enactments  hereby  repealed. 

3.  Her  Majesty  by  Order  in  Council  may  vary 
from  time  to  time,  either  by  way  of  increase  or 
decrease,  the  number  of  revising  barristers  to  be 
appointed  for  any  counties,  cities,  boroughs,  or 
places  in  pursuance  of  section  twenty-eight  of  the 
rarliamentary  Electors  Registration  Act,  1843, 
and  the  number  fixed  by  such  Order  shall  be 
substituted  for  the  number  fixed  by  the  said 
section,  or  by  any  previous  Order  in  Council 
made  under  ihla  or  any  other  Act. 
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4.  Every  banrister  appointed  to  revise  the  lists 
for  a  parliamentary  borough  containing,  according 
to  the  last  census  for  the  time  being,  more  than 
ten  thousand  inhabitants,  shall  hold  at  least  one 
evening  sitting  of  his  coiu*t  in  such  borough. 

An  evening  sitting  shall  commence  not  earlier 
than  six  nor  later  than  seven  o'clock  in  the 
evening,  and  shall  be  of  such  duration  as,  in 
the  opinion  of  the  revising  barrister,  shall  be 
reasonable. 

Special  notice  or  notices  of  an  evening  sitting 
or  of  evening  sittings  to  be  held  in  a  borough 
shall  be  published  by  the  town  clerk  in  such 
manner  as  the  revising  barrister  may  direct. 

5.  K  a  revising  barrister  is  prevented  by  illness 
from  holding  a  court  at  an^  place  in  a  county  or 
borough  at  the  appointed  time,  he  may,  by  notice 
in  writing  addressed  to  the  clerk  of  the  peace  of 
such  county,  or  town  clerk  of  such  borough, 
adjourn  sudi  court  to  some  other  day  named  in 
the  notice,  and  the  court  shall  be  adjourned 
accordingly;  and  the  clerk  of  the  peace  or  town 
clerk  on  the  receipt  of  such  notice  shall  forthwith 
give  public  notice  of  such  adjournment,  in  like 
manner  as  he  gives  notice  of  the  time  at  which 
the  revising  barrister  will  hold  his  court. 

A  formal  acyoiumment  of  the  court  of  a  revising 


barrister  firom  day  to  day  shall  not  be  necessary, 
but  the  revision  shall  be  deemed  to  be  adjourned, 
and  may  be  continued  from  day  to  day  until  con- 
cluded :  Provided  that  no  court  shall  be  adjourned 
under  this  section  to  any  day  later  than  the  thirty- 
first  day  of  October  in  any  year. 

6.  In  this  Act — 

The  term  "  The  Parliamentary  Electors  Regis- 
tration Act,  1843,"  means  the  Act  of  the  session 
of  the  sixth  and  seventh  years  of  the  reign  of  Her 
present  Majesty,  chapter  eighteen,  intituled  *'  An 
"  Act  to  amend  the  law  for  the  registration  of 
"  persons  entitled  to  vote  and  to  define  certain 
"  rights  of  voting,  and  to  regulate  certain  pro- 
"  ceedings  in  the  election  of  members  to  serve  in 
"  Parliament  for  England  and  Wales :" 

The  terms  "  parliamentary  borough "  and 
"  borough  "  mean  a  city  or  borough  as  defined 
by  the  Parliamentary  Electors  Registration  Act, 
1843 : 

The  other  terms  used  in  this  Act  have  the  same 
meaning  as  in  the  Parliamentary  Electors  Regis- 
tration Act,  1843,  and  the  enactments  amending 
the  same. 

7.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


Schedule. 


26  &  27  Vict.  c.  122. 


35  &  36  Vict.  c.  84. 


An  Act  to  enable  Her  M^esty  in 
Council  to  make  alterations  in  the 
circuits  of  the  Judges. 

An  Act  to  amend  the  Law  relating  to 
the  appointment  of  Revising  Bar- 
risters. 


Section  four. 


Section  three. 


Chap.  71. 
The  Salmon  Fishery  Act,  1873. 


ABSTRACT   OF  THE   ENACTMENTS. 

Part- I. — Preliminary.    Definitions. 

1.  Short  title  of  Act. 

2.  Construction  of  Act, 

3.  Commencement  of  Act. 

4.  Definition  of  terms. 

Part  II. — Fishery  Districts. 

5.  Power  of  Secretary  of  State  to  alter  districts, 

6.  Combined  districts. 
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7.  Notices  to  be  published, 

8.  Copy  of  certificate  offormation  of  districts  to  be  evidence. 

9.  Power  to  Secretary  of  State  to  alter  the  number  of  conservators  appointed  by  qu4irter  sessions, 

10.  Clerk  of  the  Peace  to  send  notice  of  appointment. 

11.  Minute  of  conviction  to  be  sent  to  board  of  conservators. 

12.  Appointment  of  conservators  for  the  river  Esk. 

Part  III. — Rbstrictions  as  to  certain  Modbs  and  Times  of  taking  and 

SELLING  Fish. 

13.  Extension  of  the  "Malicious  Injuries  Act.*' 

14.  No  draft  net  to  be  shot  within  100  yards  of  another  until  the  latter  is  landed. 

15.  No  eel  baskets,  SfC.  to  be  fixed  between  \st  January  and  24th  day  of  June. 

16.  Interference  with  salmon  in  close  seasons. 

17.  Nojishing  within  60  yards  above  or  100  yards  below  a  weir  or  mill  races  except  with  rod  and  Uv, 

18.  Amendments  of  "Salmon  Fishery  Acts,  1861  and  1865." 

19.  Penalties  on  selling  fish  during  close  time. 

20.  Penalty  on  selling  trout  or  char  during  close  time. 

Part  IV. — Licenses. 

21.  Provisions  as  to  licenses. 

22.  Penalty  on  taking  salmon  without  a  license. 

23.  Application  of  funds  in  the  hands  of  the  conservators. 

24.  Scale  of  licenses. 

25.  Board  may  vary  license  duties  with  the  approval  of  the  Secretary  of  State. 

Part  V. — Constitution  op  Boards  of  Conservators. 
(i.)  Ex^fficio  Members. 

26.  EX'Officio  members  of  board  of  conservators. 

27.  Provision  for  persons  under  disability. 

28.  Ex'OjUcio  members  to  sign  a  declaration. 

(ii.)  Representative  Members. 

29..  Additional  members  of  boards  of  conservators. 

30.  Rules  as  to  election  of  members. 

31.  Returning  officer  to  recover  expenses. 

32.  Penalty  on  returning  officer  for  wilful  neglect  of  provisions  as  to  elections. 

33.  Penalty  for  personating  voters,  Sfc. 

34.  Continuance  of  old  boards,  and  ratification  of  their  proceedings. 

35.  Evidence  of  proceedings  at  meetings. 

Part  VI. — Powers  of  Water  Bailiffs. 

36.  Powers  of  water  bailiff. 

37.  Water  bailiff  may  enter  on  land. 

38.  Persons  fishing  illegally  at  night  may  be  apprehended. 

Part  VII.— -Byrlaws. 

39.  Boards  may  make  byelawsfor  certain  purposes. 

40.  Byelaws  may  apply  to  all  or  part  only  of  a  district,  and  to  whole  or  parts  of  a  year. 

41.  Byelaws  not  to  come  tn/o  operation  until  confirmed  by  the  Secretary  of  State. 

42.  Byelaws  to  be  open  to  inspection  before  application  to  confirm  them. 

43.  Byelaws  when  confirmed  to  be  printed  and  published. 

44.  Byelaws  when  confirmed  and  published  to  be  binding  on  all  persons. 

45.  Byelaws  proved  by  copy  havtng  seal  of  board  and  publication  in  newspapers. 

Part  VIII. — Weirs  and  Fish  Passes. 

46.  Penalty  on  all  persons  rebuilding  weirs  and  making  nevTweirs  without  fish  passes,  and  raisisg 

or  altering  weirs  so  as  to  increase  obstruction  to  passage  of  salmon. 

47.  Member  of  board  may  recover  compensation. 

48.  Penalty  on  injuring  and  rendering  fish  pass  inefficient* 
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49.  Board,  ^desirous  of  acquiring  compulsorily  a  wdr  or  obstruction  for  the  purposes  of  removal, 

may  petition  Secretary  of  State. 

50.  Provision  as  to  fish  passes, 

51.  Provision  as  to  legal  weirs  not  now  provided  with  fish  passes. 

52.  Secretary  of  State  may  approve  existing  fish  passes, 

53.  Amendment  of  sections  23,  24,  and  26  of"  1%^  Salmon  Fishery  Act,  1861." 

54.  Compensation  to  be  paid  on  erecting  fish  passes  or  gratings. 

55.  Provision  as  to  Severn  Navigation  weirs. 

56.  Power  to  enter  and  inspect  weirs,  dams,  4'C. 

57.  Board  may  levy  additional  duty  for  permanent  improvements. 

Part  IX.— Gratings  to  prbvbnt  Fish  entering  Watercourses. 

58.  Gratings  in  watercourses. 

59.  Power  to  widen  channels. 

60.  Board  may  place  gratings  at  mouths  of  streams. 

61.  Owner  to  preserve  gratings. 

Part  X. — Legal  Procedure. 

62.  Recovery  of  penalties. 

63.  Returns, 

64.  Proof  of  legality  of  scale  of  licenses. 

65.  Repeal  of  Acts. 

Schedules. 


An  Act  to  amend  the  Law  relating  to 
Salmon  Fisheries  in  England  and 
Wales.  (5th  August  1873.) 

Whereas  it  is  expedient  to  amend  the  laws 
relating  to  salmon  fisheries  in  England  and 
Wales: 

Be  it  therefore  enacted  hy  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows: 

Part  I. — Preliminary.    Definitions. 

1.  This  Act  may  be  cited  for  all  purposes  as 
•*The  Salmon  Fishenr  Act,  1873,"  and  this  Act 
and  ''The  Sahnon  Fishery  Acts,  1861  and  1865," 
may  be  cited  together  as  "  The  Sahnon  Fishery 
Acts,  1861  to  1873." 

2.  This  Act,  so  far  as  is  consistent  with  the 
tenor  thereof,  shall  be  read  as  one  with  ''The 
Salmon  Fishery  Acts,  1861  and  1865." 

3.  This  Act  shall  not  come  into  operation 
until  the  first  day  of  September  one  thousand 
eight  hundred  and  seventy-three,  which  date  is 
herein-after  referred  to  as  the  commencement  of 
this  Act. 

4.  In  the  construction  of  this  Act  and  of  "The 
Salmon  Fishery  Acts,  1861  and  1865,"  unless 
there  is  something  in  the  subject  or  context 
repugnant  to  such  construction,  the  words  and 
expressions  herein-after  mentioned    shall   have 


respectively  the  meanings  herein-after  assigned  to 

them ;  (that  is  to  say,) 

"^nual  close  season'*  and  "weekly  close 
season  "  shall  mean  the  annual  dose  season 
and  the  weekly  close  season  for  all  kinds  of 
salmon  fishing  except  by  rod  and  line 
respectively  applicable  to  and  in  force  in  the 
fishery  district  or  place  in  which  anv  offence 
charged  shaU  be  committed,  and  lul  penal- 
ties, forfeitures,  proceedings,  powers,  and 
things  described  m  the  seventeenth,  twen- 
tieth, twenty-first,  and  twenty-second  sec- 
tions of  the  Salmon  Fishery  Act,  1861,  as 
applicable  to  the  periods  therein  specified, 
or  intended  to  be  specified,  as  the  annual 
and  weekly  close  seasons,  shall  be  deemed  to 
apply  to  the  annual  or  weekly  close  seasons, 
as  these  may  have  been  or  shall  be  lawfully 
vari^  from  time  to  time  in  each  fishery 
district  respectively : 
"Close  season  for  rods"  shall  mean  and 
include  the  annual  season  during  which  at 
any  particular  place  it  is  or  shall  be  unlawful 
at  that  place  under  the  provisions  of  "  The 
Salmon  Fishery  Acts,  1861  to  1873,"  to  fish 
for,  kill,  take,  or  destroy,  or  attempt  to  kill, 
take,  or  destroy,  any  salmon  ^idth  a  single 
rod  and  line : 
The  definition  of  the  words  "  fishing  weir,"  in 
the  fourth  section  of  the  Salmon  Fishery 
Act,  1861,  is  hereby  repealed,  and  the  words 
fishing  weir  shall  mean  any  erection,  struc- 
ture, or  obstruction  fixed  to  the  soil  either 
temporarily  or  permanently  across,  or  partly 
across,  a  river  or  branch  of  a  river,  ana 
which  is  used  for  the  exclusive  purpose  of 
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catchin^;^  or  facilitatinfr  the  catching  of 
fish: 

**  Fixed  engine  "  shall  include,  in  addition  to 
the  nets,  fixed  implements,  engines,  and 
devices  respectively  mentioned  in  "  The  Sal- 
mon Fishery  Acts,  1861  and  1865,"  any  net 
placed  or  suspended  in  any  inland  or  tidal 
waters  unattended  by  the  owner  or  any 
person  duly  authorisea  by  the  owner  to  use 
the  same  for  catching  salmon,  and  all 
engines,  devices,  machines,  or  contrivances, 
whether  floating  or  otherwise,  for  placing  or 
suspending  such  nets  or  maintaining  them 
in  working  order  or  making  them  sta- 
tionary : 

"  Grating  "  shall  mean  and  include  any  device 
.  approved  by  the  Secretary  of  State  for  pre- 
venting the  passage  of  fish  through  any 
channel : 

"Inspectors"  shall  mean  the  inspectors  of 
salmon  fisheries  appointed  under  the  pro- 
visions of  the  thirty-first  section  of  "The 
Sabnon  Fishery  Act,  1861  :" 

**  Occupier  "  shall  include  any  person  for  the 
time  being  in  actual  possession  of  the 
fisheries  and  premises  in  respect  of  which 
that  word  is  used,  whether  such  person  is 
owner  or  not : 

"  Otter  lath  or  jack  "  shall  mean  and  include 
any  small  boat  or  vessel,  board,  or  stick, 
used  for  the  purpose  of  running  out  baits, 
artificial  or  otherwise,  across  any  portion  of 
any  lake  or  river,  and  whether  used  with  a 
hand  line  or  as  auxiliary  to  a  rod  and  line, 
or  in  any  other  way  : 

**  Owner "  shall  mean  and  include  any  person 
receiving  the  rents  of  the  property  in  respect 
of  which  that  word  is  used  from  the  occupier, 
or  who  would  receive  the  same  if  such  pro- 
perty were  let  to  a  tenant : 

"  Returning  officer  "  shall  mean  the  chairman 
of  any  board  of  conservators,  or  any  person 
appointed  by  writing  under  his  hand  to  con- 
duct the  elections  of  boards  of  conservators 
in  the  manner  herein-after  prescribed  : 

"  Rod  and  line "  shall  mean  single  rod  and 
line : 

"  Secretary  of  State "  shall  mean  one  of  Her 
Majesty's  Principal  Secretaries  of  State : 

"  Strokehall  or  snatch  "  shall  mean  and  include 
any  instrument  or  device,  whether  used  with 
a  rod  and  line  or  otherwise,  for  the  purpose 
of  foul  hooking  any  fish. 

Part  II. — Ftshery  Districts. 

5.  A  board  of  conservators  of  any  fishery  dis- 
trict may,  after  giving  three  calendar  months 
notice  in  writing  to  any  other  board  or  boards  of 
conser\'ators  affected  by  such  alteration,  or,  in 
case  there  is  no  board,  to  the  justices  of  the  peace 
of  any  county  in  quarter  sessions  assembled,  the 


whole  or  any  part  of  which  shall  be  affected  bj 
such  alteration,  apply  to  the  Secretary  of  State  to 
enlarge,  reduce,  or  alter  the  limits  of  such  dis- 
trict, or  to  combine  two  or  more  districts  or  parts 
of  districts ;  and,  after  such  notice  has  been  pre- 
viously advertised  for  two  successive  weeks  in 
one  or  more  local  newspapers  published  or  cir- 
culating within  the  district  or  districts  affectei 
by  such  alteration,  the  Secretary  of  State  toaj 
thereupon  by  his  certificate  enlarge,  reduce,  or 
alter  such  district,  either  by  uniting  it  with  anr 
other  district  or  districts,  or  combming  it  wito 
any  othor  part  or  parts  of  a  district  or  districts, 
or  by  severing  ai^  part  from  such  dis^ct  and 
forming  it  into  a  separate  district,  or  uniting  it 
with  any  other  district,  or  by  adding  to  such  dis- 
trict any  place  not  yet  included  in  any  district ; 
and  the  certificate  of  the  Secretary  of  State 
embodying  all  such  alterations  shall  be  granted 
in  accordance  with  the  provisions  of  "  "nie  SW- 
mon  Fishery  Act,  1865,"  and  shall  transfer  and 
apportion  any  existing  contracts,  debts,  mort- 
gages, liabilities,  and  assets  among  such  altered 
boards.  But  no  alteration  of  any  district  shaU 
affect  the  power  of  any  existing  board  or  boards 
until  the  new  districts  are  folly  constituted. 

6.  When  the  effect  of  any  such  alteration  is  to 
include  in  a  district  either  an  additional  portion 
of  any  county  previously  included  or  a  portion  of 
a  county  not  previously  included,  the  justices  of 
such  county  in  quarter  sessions  assenibled  shall 
add  such  number  of  members  to  the  Mria^wg 
board  of  the  district  as  the  Secretary  of  State 
shall  appoint;  and  where  l^e  effect  of  such  alte- 
ration is  to  exclude  altogether  from  the  district 
any  county,  the  whole  of  the  members  o(  ^ 
IxMird  appointed  by  such  county  shall  cease  to 
hold  their  offices  at  such  board.  When  the  effect 
of  such  alteration  is  to  partially  exclude  from  ^e 
district  any  county,  the  number  of  members 
representing  that  county  shall  be  reduced  to  such 
number  as  the  Secretary  of  State  shall  appoint, 
and  in  case  the  effect  of  such  alteration  is  to 
create  the  part  severed  from  any  district  into  % 
new  district,  or  to  unite  the  parts  severed  from 
different  districts  into  a  new  district,  then  and  in 
either  of  such  cases  the  provisions  of  "The 
Salmon  Fishery  Act,  1865,"  shall  apply  as  if  a 
new  district  had  been  created  under  the  pro- 
visions of  the  fifth  section  of  that  Act. 

7.  A  notice  of  any  alteration  made  in  anj 
district  or  in  the  constitution  of  any  board  of 
conser%-ators  in  pursuance  of  the  provisions 
herein-before  contained  shall  be  advertised  onoe 
in  some  daily  morning  London  newspaper  and  at 
least  once  a  week  for  four  consecutive  weeks  in 
some  newspaper  or  newspapers  published  or  cir- 
culated witnin  the  district  or  districts  affected  by 
such  alteration.    The  production  of  a  copy  of  a 
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newspaper  containing  any  such  advertisement 
sliall  be  evidence  of  such  advertisement  having 
been  given  at  the  time  such  newspaper  bears 
date. 

8.  A  copy  of  the  certificate  or  certificates  of 
the  Secretary  of  State  deposited  with  the  clerk 
of  the  peace  of  any  county  in  relation  to  the 
formation,  enlargement,  combination,  reduction, 
or  alteration  of   a  fishery  district  granted    in 

fursuance  of  the  fifth  section  of  "  The  Salmon 
'ishery  Act,  1865,'*  or  of  this  Act,  certified  or 
purporting  to  be  certified  as  a  true  copy  by  the 
elm  of  the  peace  of  such  county,  shall  be 
evidence  that  all  the  requisitions  contained  in 
••  The  Salmon  Fishery  Act,  1865,"  or  in  this  Act, 
relating  to  the  formation,  enlargement,  com- 
bination, reduction,  or  alteration  of  any  fishery 
district  have  been  complied  with,  and  that  sucn 
district  has  been  duly  formed,  enlarged,  com- 
bined, reduced,  or  altered  with  the  limits  and  in 
the  manner  specified  in  such  certificate  or 
certificates. 

9.  It  shall  be  lawful  for  the  Secretary  of  State, 
on  the  application  of  the  justices  for  any  county 
comprised,  or  partly  comprised,  in  any  fishery 
district,  in  (quarter  sessions  assembled,  one 
month's  previous  notice  of  such  application 
having  been  given  to  the  board  of  conservators 
affect^  by  such  alteration,  to  alter  the  number 
of  conservators  to  be  appointed  at  quarter  ses- 
sions by  the  justices  for  all  or  an;f  counties  or 
county  comprised,  or  partly  comprised,  in  such 
district : 

Provided  always,  that  no  such  alteration  shall 
be  made,  unless  one  month's  previous  notice  has 
been  given  of  the  intention  of  the  Secretary  of 
State  to  make  such  alteration,  in  some  newspaper 
or  newspapers  circulating  within  the  district ;  and 

grevious  to  the  expiration  of  such  notice  it  shall 
e  lawful  for  any  person  to  represent  to  the 
Secretary  of  State  any  objection  which  he  may 
have  to  such  alteration,  and  the  Secretaiy  of  State 
shaU,  after  making  such  inquiry  into  such  objec- 
tion as  he  may  think  fit,  either  make  such  altera- 
tion, or  not,  as  he  may  see  fit,  and  shall  cause  his 
final  determination  to  be  published  in  the  same 
newspaper  or  newspapers  in  which  his  intention 
to  make  such  alteration  was  originally  published. 

10.  In  any  fishery  district,  where  any  members 
of  a  board  of  conservators  are  appmnted  by  the 
justices  in  quarter  sessions  of  a  simi^le  county,  or 
of  one  or  more  counties,  a  notice  of  the  appoint- 
ment of  the  members  of  such  board  appointed  bv 
such  county,  or  by  each  of  such  counties,  with 
the  name  and  address  of  each  member,  shall  be 
sent  to  the  clerk  or  other  officer  of  the  board  of 
conservators  by  the  clerk  of  the  peace  of  such 
county,  or  of   each    of   such   counties,  within 


fourteen  days  fh>m  the  date  of  such  appointment; 
and  anv  clerk  of  the  peace  refusing  or  neglecting 
to  send  such  notice  shall  for  every  such  r^sal  or 
neglect  be  liable  to  a  penalty  of  not  exceeding 
two  pounds. 

1 1 .  Where  any  person  is  convicted  of  an  offence 
under  the  Salmon  Fisheries  Acts,  1861  to  1873, 
or  under  anv  byelaw  made  in  pursuance  of  this 
Act,  the  clerk  of  the  justices  before  whom  such 
person  is  convicted  shall  forward  a  certificate  of 
such  conviction  to  the  clerk  of  the  board  of  con- 
servators for  the  fishery  district  within  which  such 
conviction  took  place  within  one  calendar  month 
from  the  date  of  such  conviction,  and  such  certi- 
ficate shall  be  receivable  in  evidence  in  all  legal 
proceedings,  and  any  clerk  to  any  justices  neglect- 
ing or  refusing  to  forward  such  certificate  to  the 
clerk  of  the  board  of  conservators  shall  for  every 
such  refusal  or  neglect  be  liable  to  a  penalty  of 
not  exceeding  two  pounds. 

12.  For  the  purposes  of  the  Salmon  Fishery 
Acts,  1861  to  lo73,  the  Commissioners  of  Supply 
in  Scotland  shall  have  all  the  privileges  and  duties 
of  the  justices  in  quarter  sessions  in  England  for 
the  election  of  boards  of  conservators  for  the 
river  Esk. 

Part  III.  —  Restrictions  as  to  certain 
Modes  and  Times  of  taking  and 
SELLING  Fish. 

13.  The  provisions  of  the  thirty-second  section 
of  the  "  Malicious  Injuries  to  Property  Act,"  so 
far  as  they  relate  to  poisoning  any  water  with 
intent  to  kill  or  destroy  fish,  shall  be  extended 
and  apply  to  salmon  rivers,  as  if  the  words  *'  or  in 
any  salmon  river"  were  inserted  in  the  said 
section  in  Ueu  of  the  words  "  private  rights  of 
"  fishery"  after  the  words  "noxious  material  in 
**  any  such  pond  or  water." 

14.  Any  person  who  shaH  shoot  or  work  any 
seine  or  draft  net  for  salmon  in  a  river  across  the 
whole  width  or  more  than  three  fourths  of  the 
width  thereof,  within  one  hundred  yards  from 
the  nearest  point  in  the  line  of  shot  of  any  other 
seine  or  dn^  net  worked  in  like  manner,  and 
already*  shot  or  being  worked  in  such  river,  before 
such  last-mentioned  net  is  frilly  drawn  in  and 
landed,  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

15.  No  person,  between  the  first  day  of  January 
and  the  twenty-fourth  day  of  June  inclusive,  shall 
hang,  fix,  or  use  in  any  salmon  river  any  baskets, 
nets,  traps,  or  devices  for  catching  eels  or  the  fry 
of  eels,  or  place  iu  any  inland  water  anv  device 
whatsoever  to  catch  or  obstruct  any  fish  descend- 
ing the  stream ;  or  shall  at  any  time  place  upon 
the  apron  of  any  weir  any  basket,  trap,  or  device 
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for  taking  fish^  except  wheels  or  leaps  for  taking 
lampems  between  the  first  day  of  August  and  the 
first  day  of  March ;  and  any  person  acting  in 
contravention  of  this  section  shall  incur  a  penalty 
not  exceeding  two  pounds  for  every  day  during 
which  he  suffers  such  engines  to  be  fixed  or  used 
as  aforesaid.  But  nothing  herein  contained  shall 
extend  to  prohibit  the  use  of  eel  baskets  not 
exceeding  in  any  part  ten  inches  in  diameter  con- 
structed so  as  to  be  fished  with  bait,  and  not  used 
at  any  dam  or  weir. 

16.  No  person  shall,  during  the  annual  or 
weekly  close  season,  in  any  year,  place  any 
obstruction,  use  any  contrivance,  or  do  any  act, 
for  the  purpose  of  deterring  salmon  from  passing 
up  a  river ;  and  any  person  acting  in  contraven- 
tion of  this  section  snail  be  liable  to  a  penalty  of 
not  exceeding  five  pounds :  Provided  always, 
that  nothing  in  this  section  shall  apply  to  any 
kind  of  fishing  for  fish  other  than  salmon  legally 
practised  in  any  river. 

17.  No  person  shall  catch  or  kill,  or  attempt  to 
catch  or  kUl,  except  with  rod  and  line,  or  scare 
or  disturb,  or  attempt  to  scare  or  disturb,  any 
salmon  within  fifty  yards  above  or  one  hundred 
yards  below  any  weir,  dam,  or  artificial  obstruc- 
tion which  hinders  or  retards  the  passage  of 
salmon,  or  in  any  waters  under  or  appurtenant 
to  any  mill,  or  in  the  head  race  or  tail  race  of  any 
mill,  or  in  any  waste  race  or  pool  communicating 
with  such  mill  race,  or  in  anv  artificial  channel 
connected  with  such  weir  or  obstruction ;  and  no 
person  shall  fish  with  rod  and  line  in  such  a 
manner,  or  such  a  place,  near  such  weir  or  ob- 
struction, as  to  wilfully  scare  or  hinder  salmon 
from  passing  through  any  fish  pass,  or  over  any 
part  of  such  wear  or  obstruction  usually  available 
to  salmon  for  the  purposes  of  a  passage.  Any 
person  acting  in  con^vention  of  this  section 
shall  incur  a  penalty  not  exceeding  five  pounds 
for  each  offence,  and  a  further  penalty  not  ex- 
ceeding one  pound  for  every  salmon  so  caught, 
and  shall  forfeit  all  boxes,  baskets,  nets,  rods, 
implements,  or  devices  used  or  placed  for  catching 
the  same;  provided  that  nothing  in  this  section 
shall  be  deemed  to  apply  to  any  legal  fishing 
mill  dam  not  having  a  crib,  box,  or  cruive,  or  to 
any  fishing  box,  coop,  apparatus,  net,  or  mode  of 
fishing  in  connexion  with  and  forming  part  of 
such  weir  or  obstruction  for  purposes  of  fishing : 
Provided,  that  where  a  fish  pass  approved  by  the 
Home  Office,  in  pursuance  of  the  twelfth  section 
of  the  Salmon  Fishery  Act,  1861,  has  been  or 
shall  be  attached  to  such  weir,  dam,  or  artificial 
obstruction,  this  section  shall  not  be  enforced 
in  respect  of  such  weir  or  artificial  obstruc- 
tion until  compensation  has  been  made  by 
the  conservators  of  the  district  to  the  persons 
entitled  to  fish  in  such  waters  for  such  right  of 
fishery,  such  compensation  to  be  settled  in  case- 


of  dispute  in  manner  in  which  disputed  com- 
pensation as  to  lands  is  directed  to  be  settled 
under  the  Lands  Clauses  ConsoHdation  Acts. 

18.  The  following  sections  of  "The  Salmon 
Fishery  Act,  1861,"  and  "The  Sahnon  Fishery 
Act,  1865,"  shall  be  respectively  amended  in  the 
following  manner ;  (that  is  to  say,) 

(1.)  The  eighth  section  of  "The  Salmon 
Fishery  Act,  1861,"  shall  be  oonstroed  as 
if  the  words  "  otter  lath  or  jack,  wire,  or 
"  snare"  were  inserted  after  the  word 
"any,"  and  as  if  the  words  "or  killing" 
were  inserted  after  the  wcwd  "catching" 
in  the  second  sub-section,  and  as  if  the 
words  "  or  kill "  were  inserted  after  the 
words  "to  catch"  in  the  third  sub- 
section : 

(2.)  The  eleventh  section  of  "The  Sahnon 
Fishery  Act,  1861,"  shall  be  construed  as 
if  the  words  "  or  for  the  purpose  of  ha^- 
"  tating  the  catching  of  sdmon,  or  de- 
*'  taining  or  obstructing  the  free  passm 
"  of,"  were  inserted  after  the  woids 
"  used  for  catching :" 

(3.)  The  fourteenth  section  of  "  The  Sahnon 
Fishery  Act,  1861,"  shall  be  construed  ai 
if  the  words  "  kill  or  ii\jure  or  attranpt  to 
**  take"  were  inserted  after  the  words 
"  wilfully  take  "  in  the  first  sub-section  of 
the  first  part  thereof,  and  the  words  "in 
"  respect  of  each  fish  taken,  sold,  or 
"  exposed  for  sale,  or  in  his  possession " 
in  the  second  sub-section  of  the  second 
part  thereof  were  omitted,  and  the  words 
"  for  each  such  offence,  and  a  further 
"  penalty  of  one  pound  in  respect  of  each 
"  fish  taken,  sola,  or  exposea  for  sale,  or 
"  in  his  possession  "  were  inserted  in  lien 
thereof : 

(4.)  The  fifty-sixth  section  of  the  Sahnon 
Fishery  Act,  1865,  shall  be  construed  as  if 
the  words  "or  less  than  one  month  "  were 
inserted  after  the  words  "  six  months :" 

(5.)  The  fifty-seventh  section  of  the  Sahnon 
Fishery  Act,  1865,  shall  be  read  as  if  the 
words  "  1861  and  1865 "  were  omitted, 
and  the  words  "  1861  to  1873,  and  under 
''  any  byelaw  made  under  the  authority  of 
"  this  Act "  were  inserted  in  lieu  thereof; 
but  it  shall  not  be  imperative  on  any 
justices  under  the  provisions  of  such  sec- 
tion to  inflict  a  greater  penalty  than  fifty 
shillings  for  a  second  offence,  or  than  five 
pounds  for  a  third  offence  under  the 
Sdmon  Fishery  Acts,  1861  to  1873 : 

(6.)  The  sixtieth  section  of  "The  Salmon 
Fishery  Act,  1865,"  shall  be  construed  m 
if  the  words  "or  young  of  salmon" 
were  inserted  throughout  after  the  words 
"  unclean  or  unseasonable  salmon :" 
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(7.)  The  skiy-foiirth  section  of  the  Sabnon 

Fishery  Act,  1865,  shall  be  read  as  if  the 

.  word  "  October  "  wterc  substituted  for  the 

word  "November,"  and  as  if  the  word 

trout  included  the  word  char : 

(8.)  The  provisions  of  the  fourteenth  section 
of  the  Sahnon  Fishery  Act,  1861,  and  the 
thirtjr-ei|^hth  section  of  this  Act  shall  be 
read  as  if  the  word  salmon  included  the 
words  trout  and  char. 

19.  No  person  shall  buy,  sell,  or  expose  for 
sale,  or  have  in  his  possession  for  sale,  any 
salmon  or  part  of  any  salmon  between  the  third 
day  of  September  and  the  first  day  of  February 
following,  both  inclusive.  And  any  person  acting 
in  contravention  of  this  section  shall  forfeit  any 
salmon  or  part  of  any  salmon  so  bought,  sold,  or 
exposed  for  sale,  or  in  his  possession  for  sale,  and 
shall  incur  a  penalty  not  exceeding  two  pounds 
for  every  such  salmon  or  part  of  any  salmon. 
But  nothinp^  herein  contained  shall  apply  to  any 
person  buying,  selling,  or  exposing  for  sale,  or 
having  in  his  possession  for  sale,  any  salmon 
which  has  been  cured,  salted,  pickled,  or  dried 
beyond  the  limits  of  the  United  Kingdom,  or  if 
within  the  limits  of  the  United  Kingdom  between 
the  first  day  of  February  and  the  third  day  of 
November  in  any  year,  or  any  clean  fresh  salmon 
caught  within  the  limits  of  this  Act,  provided  its 
capture  by  any  net,  instrument,  or  aevice  other 
than  a  rod  and  line,  was  lawful  at  the  time  and 
in  the  place  where  it  was  caught,  or  to  any  clean 
fresh  salmon  caught  at  any  time  beyond  the 
limits  of  this  Act,  provided  its  capture  by  any 
net,  instrument,  or  device  other  than  a  rod  and 
line,  if  within  the  United  Kingdom,  was  lawful 
at  the  time  and  in  the  place  where  it  was  caught ; 
but  the  burden  of  proving  that  any  clean  fresh 
salmon  so  bought,  sold,  exposed  for  sale,  or  in 
the  possession  of  any  person  for  sale  was  captured 
abroad  or  lawfully  captured  within  the  United 
Kingdom,  shall  lie  on  the  person  selling  or 
exposing  for  sale,  or  having  in  his  possession  for 
sale  any  such  salmon ;  and  the  burden  of  pronng 
that  any  cured,  salted,  pickled,  or  dried  salmon 
was  cured,"  salted,  pickled,  or  dried  elsewhere 
than  in  the  United  Kingdom,  or  if  within  the 
United  Kingdom,  then  between  the  first  day  of 
February  and  the  third  day  of  November  in  any 
year,  shall  lie  upon  the  })er8on  in  whose  posses- 
sion for  sale  sucn  salmon  is  found. 

20.  No  person  shall  buy,  sell,  or  expose  for 
sale,  or  have  in  his  possession  for  sale,  any  trout 
or  char  between  the  second  day  of  October  and 
the  first  day  of  February  following,  both  inclu- 
sive ;  and  any  person  acting  in  contravention  of 
this  section  shall  forfeit  any  trout  or  char  so 
bought,  sold,  or  exposed  for  sale,  or  in  his  pos- 
session for  sale,  and  shall  incur  a  penalty  not 
exceeding  one  pound  for  every  such  trout  or  char. 


Part  IV, — Licsnsss. 

21.  The  following  rules    shall  apply  to  the 
issuing  of  licenses : 

(1 .)  Licenses  for  fishing  weirs,  fishing  mill  dams, 
putts,  putchers,  fixed  nets,  and  other  fixed 
instruments  or  devices,  and  for  moveable 
nets  and  other  moveable  insti^iments  or 
devices,  and  also  for  rods  and  lines  for 
catching  salmon  within  a  fishery  district, 
shall  be  granted  on  payment  of  such  sums 
not  exceeding  the  sums  mentioned  in  the 
third  schedule  hereto  as  the  board  of  con- 
servators of  the  district,  with  the  sanction 
of  the  Secretary  of  State,  may  from  time 
to  time  determme : 

(2.)  Licenses  shall  only  be  available  within  the 
fishery  district  for  which  they  are  granted. 
Licenses  granted  for  public  or  common 
fisheries  shall  be  available  only  for  such 
fisheries.  Licenses  granted  for  private 
fisheries  shall  not  be  available  in  pubUc  or 
common  fisheries,  except  licenses  for  the 
use  of  a  rod  and  line: 

(3.)  Licenses  for  fishing  weirs,  fishing  mill 
dams,  putts,  putchers,  fixed  nets,  and 
other  nxed  instruments  or  devices  for 
catching  salmon,  shall  be  available  only 
for  the  use  of  the  persons  to  whom  they 
are  grantwl,  and  for  the  employment  of 
such  instruments  and  de\ices  as  are  named 
and  described  therein : 

(4.)  Licenses  for  moveable  nets  or  other  move- 
able instruments  or  devices  for  catching 
salmon  sliall  be  used  only  by  the  person 
to  whom  they  are  granted,  or  his  agents 
or  servants,  and  in  respect  of  the  instru- 
ment for  which  they  are  granted,  and  no 
person  shall  be  deemed  to  he  an  agent  or 
servant  of  a  licensee  for  the  purposes  of 
this  section  unless  his  name  is  endorsed 
on  the  license,  either  by  the  licensee  or 
his  authorised  agent,  or  by  the  clerk  or 
other  persons  authorised  by  the  conserva- 
tors, and  the  conservators  shall  make 
arrangements  for  facilitating  the  endorse- 
ment of  the  names  of  agents  or  servants 
of  Ucensees  by  their  clerk  or  other  persons 
authorised  as  aforesaid.  A  fee  of  sixpence 
shall  be  payable  to  such  clerk  or  other 
person  authorised  as  aforesaid  in  respect 
of  the  endorsement  of  the  name  of  any 
agent  or  servant  on  a  license,  in  pursuance 
of  this  section,  by  any  person  requiring 
the  same,  if  made  by  the  clerk  or  other 
person  authorised  by  the  conservators,  or 
by  the  Ucensee  in  case  of  the  endorsement 
being  made  by  him  or  his  authoris^ 
agent.  A  licensee  shall  not  be  entitled  to 
have  endorsed  on  his  license  the  names  of 
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agents  or  servants  exceeding  twice  the 
number  of  persons  required  to  work  at 
one  time  the  net,  instrument,  or  device 
in  respect  of  which  the  Ucense  is  granted. 
Anj  licensee  maj  from  time  to  time  re- 
move or  cause  to  be  removed  the  name  of 
any  agent  or  servant  from  his  license,  and, 
if  he  so  desire,  may  substitute  or  cause  to 
be  substituted  the  name  of  another  agent 
or  servant,  on  payment  of  a  like  fee  for  the 
name  of  each  person  so  substituted ;  but 
no  endorsement  made  bv  the  licensee  or 
his  authorised  agent  shall  be  valid  unless 
a  copy  thereof  shall,  within  twenty-four 
hours  from  the  date  thereof,  which  date 
shall  be  inserted  on  the  license  at  the  time 
of  making  such  endorsement  as  aforesaid, 
be  sent  by  post  to  such  clerk  or  other 
person  authorised  as  aforesaid,  accom- 
panied with  such  fee  or  fees  as  are  payable 
under  this  section  in  respect  of  such  en- 
dorsement, and  no  person  shall  be  deemed 
to  be  an  authorised  agent  of  the  licensee 
for  the  purposes  of  this  sub-section  unless 
his  name  and  address  and  notice  of  his 
appointment  as  an  authorised  a^ent  shall 
have  been  sent  by  post  to  the  clerk  or  other 
person  authorised  by  the  conservators  pre- 
viously to  any  endorsement  being  niade 
by  such  authorised  agent :  Provided 
always,  that  if  a  licensee,  at  any  time 
during  a  fishing  season,  either  works  or 
assists  in  working  a  moveable  net  or  other 
moveable  instrument  or  device  himself, 
the  number  of  names  which  he  shall  be 
entitled  to  have  endorsed  on  the  license 
for  such  moveable  net  or  other  moveable 
instrument  or  device  shall  be  one  less  than 
twice  the  number  of  persons  required  at 
one  time  to  work  such  moveable  net, 
instrument,  or  device.  Any  licensee  or 
authorised  agent  of  a  licensee  who  fraudu- 
lently endorses  on  the  license  more  names 
than  he  is  entitled  to  have  endorsed 
thereon,  or  who  endorses  thereon  any  date 
other  than  the  actual  date  of  the  making 
of  such  endorsement,  shall  be  liable  on 
conviction  thereof  to  a  penalty  not  ex- 
ceeding twenty  pounds : 
(5.)  A  license  for  the  use  of  a  rod  and  line 
shall  be  used  only  by  the  person  to  whom 
it  is  granted,  and  shall  in  no  case  be  trans- 
ferable. 

22.  In  all  fishery  districts  in  which  licenses  are 
payable  under  the  provisions  of  "The  Salmon 
Fishery  Act,  1866,"  or  this  Act,  any  person 
fishing  for,  taking,  killing,  or  attempting  to  take 
or  kill,  salmon  by  any  means  whatsoever  other 
than  a  properly  licensed  fishing  weir,  fishing  mill 
dam^  fixed  engine,  instrument^  net,  or  device  for 


catching  or  facilitating  the  catching  of  salmon,  or 
assisting  any  such  person  in  so  doing,  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds,  and 
a  further  penalty  of  not  exceeding  one  pound  in 
respect  of  each  salmon  so  caught :  Provided  that 
this  section  shall  not  prevent  the  use  of  a  gaff  or 
landing  net  as  auxiliary  to  any  holder  of  a  rod 
license  angling  with  a  rod  and  line,  and  that 
nothing  herein  contained  shall  affect  the  pro- 
visions of  the  thirty-fifth  and  thirty-sixth  sections 
of  "The  Sahnon  Fishery  Act,  1865." 

23.  The  conservators  of  a  district  may  expend 
an^  moneys  in  their  hands  in  any  manner,  not 
bemg  illegal,  they  may  think  most  conducive  to 
the  improvement  of  the  salmon  fisheries  within 
their  district. 

24.  In  every  fishery  district  the  maximum  duty 
payable  in  respect  of  any  license  for  the  use  of 
any  rod  and  bne,  fishing  weir,  fishing  mill  dam, 
putt,  putcher,  net,  and  other  instrument  or  device 
for  taking  salmon  shall  not  exceed  the  sums 
mentioned  in  the  third  schedule  hereto. 

25.  The  board  of  conservators  may,  with  the 
consent  and  approval  of  the  Secretai^'  of  State, 
from  time  to  time  vary  the  license  duties  leviable 
within  their  district,  and  vary  the  license  duties 
leviable  on  similar  instruments  in  different  parts 
of  the  district,  specifying  in  the  licenses  the  po> 
tions  of  the  rivers  in  which  the  said  licensed 
instruments  may  be  used,  so,  however,  that  the 
license  duties  so  varied  shall  not  exceed  the  sum 
mentioned  in  the  third  schedule  hereto:  Pro- 
vided, that  in  the  event  of  any  variation  in  the 
said  scale  of  license  duties  being  agreed  upon,  the 
board  shall  cause  notice  thereof  to  be  given  by 
advertisement  in-  one  or  more  local  newspapers 
not  less  than  once  in  each  week  for  four  consecu- 
tive weeks  before  the  commencement  of  the  next 
fishing  season ;  and  if  ^m  any  mistake  or  error 
or  any  other  cause  such  variation  shall  not  have 
been  duly  made  and  published,  the  sode  of 
licenses  in  force  during  tne  preceding-  year  shall 
be  deemed  to  be  in  force  for  all  purposes  what- 
soever, and  shall  so  continue  until  it  shall  be 
duly  altered  or  varied  under  the  provisions  of 
this  Act. 

Part  v.— Constitution  op  Boards  op 
Conservators. 

(i.)  Ex-officio  Members, 

26.  In  addition  to  the  elected  members  of  any 
board  of  conservators  for  any  fishery  district 
every  person  shall  be  an  ex-officio  member  of 
such  board  who  possesses  either  of  the  qualifica- 
tions herein-after  mentioned ;  (that  is  to  say,) 

("1.)  If  the  owner  or  occupier  of  a  fisheir  or 
fisheries  in  such  fishery  distri<^  which  is 
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or  are  assessed  to  the  rate  for  the  relief  of 
the  poor  on  a  gross  estimated  rental  of 
thirty  pounds  a  year ;  provided  that  in  no 
case  shall  both  the  owner  and  occupier  be 
entitled  to  act  at  the  same  time  as  ex-officio 
members  in  respect  of  the  same  fishery  or 
fisheries ;  and  if  there  be  more  than  one 
such  owner  or  occupier  of  the  same  fishery 
or  fisheries,  then  any  one  of  such  owners  or 
occupiers : 
(2.)  Is  the  owner  of  lands  in  such  fishery  dis- 
trict of  an  annual  value  of  not  less  than 
one  hundred  pounds,  having  a  frontage  of 
not  less  than  one  mile  to  any  salmon  river 
(in  ascertaining  such  distance  the  frontage 
on  both  sides  of  the  river  to  be  counted), 
having  the  right  to  fish  in  the  part  of  the 
river  adjoining  such  frontage,  and  having 
paid  license  duty  for  fishing  for  salmon 
within  such  district  during  the  last  pre- 
ceding fishing  season. 

27.  In  all  cases  where  the  owner  of  any 
fisheries  or  lands  possessing  either  of  the  afore- 
said qualifications  for  ex-offido  members  of  the 
said  board  of  conservators  shall  be  a  minor,  idiot, 
lunatic,  feme  covert,  or  under  any  legal  disability, 
or  shall  be  a  corporation,  company,  or  fishery 
association,  one  of  the  guardians  or  trustees  of 
such  minor,  the  committee  of  the  estate  of  such 
idiot  or  lunatic,  the  husband  of  such  feme  covert, 
one  of  the  members  of  such  corporation,  company, 
or  fisheiy  association,  or  the  attorney  or  agent 
of  such  guardian,  trustee,  conunittee,  husband, 
corporation,  company,  or  fishery  association  (re- 
spectively) shall  be  entitled  to  act  as  an  ex-officio 
member  of  the  board  of  conservators  of  the  dis- 
trict within  which  such  fisheries  or  lands  are 
situate. 

28.  Any  person  claiming  to  be  entitled  to  act 
as  an  ex-omcio  member  of  any  board  of  conserva- 
ton  few  any  fishery  district  shall,  previously  to 
taking  his  seat  at  any  such  board,  or  taking  any 
part  in  the  proceedings  thereof,  or  acting  in  any 
way  as  a  member  of  such  board,  sign  a  declaration 
in  such  form  as  the  board  shall  prescribe,  setting 
forth  the  nature  of  the  qualification  in  respect  of 
which  he  claims  to  be  entitled  to  act ;  and  any 
person  wilfully  making  any  false  declaration  or 
acting  before  having  made  such  declaration, 
having  been  required  to  do  so,  shall  be  Uable  to  a 
penalty  of  not  exceeding  five  pounds;  and  every 
ex-officio  member  having  signed  such  declaration 
as  aforesaid  shall  be  entitled  to  act  as  a  member 
of  the  board  so  long  onl;^  as  he  continues  to  hold 
such  qualification,  and  in  case  of  any  alteration 
being  made  in  any  fishery  district,  in  pursuance 
of  the  provisions  contained  in  Ps^  II.  of  this 
Act,  he  shall  be  entitled  to  act  only  in  that 
district  where  his  qualification  exists. 


(ii.)  Representative  Members, 

29.  In  addition  to  the  members  of  any  board  of 
conservators  appointed  under  the  provisions  of 
"The  Sahnon  Fishery  Act,  1865,"  in  all  fishery 
districts  in  blxxj  part  of  which  there  are  any  pubUc 
or  common  rignts  of  fishing,  and  where  such 
rights  are  exercised  by  fishermen  duly  licensed  to 
fish  for  salmon  (otherwise  than  with  rod  and  line), 
all  persons  who  have  taken  out  licenses  to  fish  in 
such  public  or  common  waters  or  both  (other  than 
licenses  for  the  use  of  a  rod  and  line),  during  the 
last  preceding  fishing  season,  shall  be  entiUed  to 
elect  such  number  of  additional  members  to 
represent  them  at  the  board  of  conservators  for 
such  district  as  are  herein-after  mentioned ;  (that 
is  to  say,) 

If  the  aggregate  amount  of  license  duty  paid 
for  fishing  in  public  or  common  waters  or 
both  (other  than  licenses  for  the  use  of  a  rod 
and  line)  does  not  exceed  the  sum  of  fifty 
pounds,  one  member : 

And  if  the  aggregate  amount  of  license  duty 
exceed  that  sum,  one  additional  member  for 
every  additional  fifty  pounds  or  part  of  fifty 
pounds. 

30.  The  election  of  such  additional  members 
shall  be  held  in  accordance  with  the  following 
provisions ;  (that  is  to  say,) 

(1.)  The  board  of  conservators  shall  hold  a 
meeting  after  the  commencement  of  the 
annual  close  season  in  each  year ;  at  such 
meeting  the  clerk  of  the  board  shall  pro- 
duce a  statement  of  the  license  duty  paid 
in  the  district  during  that  year,  and  the 
board  shall  thereupon  ascertain  and  declare 
the  amount  of  license  duty  paid  in  respect 
of  licenses  for  fishing  otherwise  than  with 
rod  and  line  in  pubhc  or  common  waters 
or  both,  and  the  number  of  representative 
members  for  the  ensuing  year : 

(2.)  The  first  meeting  of  the  new  board  of  con- 
servators shall  be  held  annually  upon  such 
day  after  the  day  fixed  for  the  election  of 
such  additional  members  in  each  year  as 
the  chairman  of  the  board  for  the  pre- 
ceding year  shall  appoint : 

(3.)  Within  a  reasonable  time  before  the  first 
meeting  of  any  board  of  conservators  in 
every  year,  the  returning  officer  shall  sign 
and  publish  a  notice  specifying  the  number 
of  members  to  be  elected,  and  shall  send  a 
cop^  of  such  notice  by  post,  with  a  nomi- 
nation paper,  in  the  form  contained  in  the 
first  scheaule  hereto,  to  each  person  quali- 
fied to  vote  under  the  last  preceding  sec- 
tion, and  who  shall  be  either  resident 
within,  or  the  owner  of  land  within,  or 
within  ten  miles  of  the  boundary  of  the 
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fishery  district  in  respect  of  which  such 
hcense  was  issued : 

(4.)  The  notice  shall  specify  the  last  day  on 
which  the  nomination  papers  are  to  be 
sent  to  the  retuminj?  officer  : 

(5.)  Any  person  entitled  to  vote  may  fill  up 
such  nomination  paper  with  his  own  name^ 
or  with  the  name  or  names  of  any  other 
person  or  persons  (not  exceeding  the  num- 
ber of  persons  to  be  elected),  and  send  such 
nomination  paper  by  post  to  the  returning 
officer  on  or  oefore  such  specified  day. 
If  the  number  of  persons  nominated  shall 
be  the  same  or  less  than  the  number  of 

Eersons  to  be  elected,  such  persons  shall 
e  deemed  to  be  duly  elected  for  one  year, 
or  until  the  next  annual  election,  and  shall 
be  certified  as  elected  by  the  returning 
officer  under  his  hand : 
(6.)  If   the   number   nominated    exceed    the 
number  to  be  elected,  the  returning  officer 
■hall  send  by  post  a  voting  paper  in  the 
form  contained  in  the   second    schedule 
hereto,  containing  in  alphabetical  order  the 
names  of  all  persons  nominated,  to  each 
person  entitlea  to  vote,  and  shall  specify 
a  day,  not  less  than  five  days  or  more  than 
ten  days  from  the  date  of  sending  such 
voting   paper,  upon  which   such  voting 
paper  is  to  be  returned  to  him  : 
(7.)  Every  voter  shall,  in  the  presence  of  a 
witness,  write  his  initials  or  make  his  mark 
against  the  name  or  names  of  the  person 
or  persons  (not  exceeding  the  numoer  to 
be  elected)  for  whom  he  intends  to  vote, 
and  shall  insert  the  niunber  of  votes  he 
intends  to  give  to  each  person,  and  shall 
strike  out  the  name  or  names  of  every 
other  person  or  persons  and  sign  the  voting 
paper  with  his  name  and  address.    In  case 
the  voter  cannot  write,  such  witness  shall 
attest  and  write  his  own  initials  against 
the  name  of  every  candidate  for  whom  the 
voter  intends  to  vote,  and  against  the  mark 
of  such  voter,  and  shall  fill  up  the  number 
of  votes  given  to  each  candidate.    In  every 
case  such  witness  shall  subscribe  his  own 
name  and  address  to  such  voting  paper : 
(8.)  Each  voter  shall  be  entitled  to  vote  accord- 
ing to  the  following  scale;  (that  is  to  say,) 
If  the  license  duty  paid  by  him  shall 
exceed  one  pound  and  not  exceed  two 
pounds,  one  \'Ote  for  each  member  to 
be  elected : 
If  the  license  duty  shall  exceed  two 
pounds  but  not  exceed  five  poimds, 
two  votes  for  every  such  member : 
If  the  license  duty  shall  exceed  &ye 
pounds  and  not  exceed  ten  poimds, 
three  votes  for  every  such  member : 
If   the  license  duty  shall  exceed  ten 


pounds  and  not  exceed  twenty  pounds, 
four  votes  for  every  such  member : 
If  the  license  duty  shall  exceed  twenty 
pounds,  five   votes   for   every  such 
member: 

(9.)  A  voter  may  give  all  such  votes  to  any  one 
of  the  persons  nominated,  or  may  distri- 
bute them  amongst  such  of  the  persons 
nominated,  not  exceeding  the  number 
to  be  elected,  as  he  shall  think  fit : 

(10.)  The  voter  shall  send  the  voting  paper  by 
post  to  the  returning  officer,  duly  filled  up 
and  attested  as  aforesaid,  on  or  before  the 
day  mentioned  therein : 

(11.)  In  case  any  person  entitled  to  vote  shall 
not  have  received  a  voting  paper,  be  shall 
be  entitled,  on  his  personal  application  to 
the  returning  officer,  before  tne  day  fixed 
for  the  retmm  of  the  voting  papers,  to 
receive  and  fill  in  a  voting  paper  in  manner 
aforesaid : 

(12.)  The  returning  officer,  within  four  days 
after  the  day  nxed  for  the  return  to  hun 
of  the  voting  papers,  shall  inquire  into  tiie 
validity  of  the  votes  given,  and  cast  up 
and  ascertain  the  number  of  valid  votes 
given  to  each  person  nominated,  and  the 
persons  in  accordance  with  the  number  to 
be  elected  who  shall  have  obtained  the 
greatest  number  of  valid  votes  shall  be 
deemed  to  be  elected,  and  the  returning 
officer  shall  certify  them  to  be  so  under 
his  hand : 

(13.)  The  returning  officer  shall  make  out  a 
list  containing  the  names  of  all  persons 
nominated,  together  with  the  number  oi 
valid  votes  (in  case  of  a  contest)  given  to 
each  person  nominated,  and  shall  sign  and 
certify  the  same,  and  shall  deliver  such 
list,  together  with  the  nomination  and 
votong  papers,  to  the  board  of  conservators 
at  their  next  meeting ;  and  such  list  shaU 
be  open  to  the  inspection  of  all  license 
payers  without  fee  or  reward : 

(14.)  The  returning  officer  shall,  immediately 
after  ascertaining  the  persons  elected,  soid 
by  post  to  each  person  so  elected  a  notice 
of  his  election,  and  shall  publish  the  names 
of  the  persons  so  elected  in  such  newspuitf 
or  newspapers  circulating  within  the  ois- 
trict  as  the  board  shall  direct : 

(15.)  If  upon  casting  up  the  votes  the  return- 
ing officer  shaU  ffiad  that  an  equal  numbo 
of  votes  has  been  given  for  two  or  moie 
persons,  one  or  more  of  whom  onljf  is  or 
are  entitled  to  be  elected,  he  shall,  in  the 
presence  of  two  or  more  witnesses,  determine 
by  lot  which  of  sudi  persons  is  or  aie 
elected,  and  the  person  or  persons  so  deter- 
mined shall  be  aeemed  to  be  for  all  intei^ 
and   purposes  duly  deoted   membv  or 
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members  of  the  board  as  if  be  or  tbey  bad 
obtained  a  majority  of  the  votes  at  such 
election: 
(16.)  Any  casual  vacancy  occurring  by  death, 
resi^^tion,  or  otherwise,  among  such 
additional  members  of  the  board  of  con- 
servators, may  be  fiUed  up  by  the  board ; 
but  the  member  chosen  to  fill  such  vacancy 
shall  hold  his  office  for  such  time  only  as 
the  member  vacating  would  have  held  the 
same  if  no  vacancy  had  occurred. 

31.  The  returning  officer  shall,  at  the  first 
meeting  of  the  board  of  conservators  after  any 
sudi  election  as  aforesaid,  la;^  before  the  board 
an  account  of  the  expenses  incurred  by  him  in 
conducting  such  election.  And  the  board  of 
conservators  shall  thereupon  cause  the  same  to 
be  audited,  and  may  disallow  any  item  they  con- 
aider  to  be  excessive  or  illegal ;  and  shall  forth- 
with pay  the  amount  fbund  due  to  the  returning 
oflSoer,  and  in  default  of  payment  the  returning 
officer  shall  be  entitled  to  recover  from  the  boara 
of  conservators  in  a  sunmiary  manner  whatever 
shall  be  found  due  to  him  aiter  such  accounts 
have  been  audited. 

32.  At  any  such  election,  if  the  returning 
officer  wilfully  neglects  or  refuses  to  comply  with 
anv  of  the  provisions  of  this  Act,  he  shall  be 
liable  for  every  such  offence  to  a  penalty  not 
exceeding  five  pounds. 

33.  At  anv  such  election,  if  any  person  or 
persons  wilfully  fiabricate  in  whole  or  in  part,  or 
alter,  defi&ce,  destroy,  abstract,  or  purloin  any 
voting  paper,  or  personate  any  person  entitled  to 
vote,  or  falsely  assume  to  act  in  the  name  or  on 
behsdf  of  any  person  so  entitled  to  vote  or  attest 
the  execution  of  any  voting  paper,  such  person 
or  persons  shall  be  liable  on  conviction  thereof  to 
a  penalty  not  exceeding  twenty  pounds,  or  to  be 
imprisoned  for  anv  time  not  exceeding  three 
months,  with  or  without  hard  labour. 

34.  Nothing  in  this  Act  contuned  shall  be 
held  to  invalidate  anything  done  or  suffered  to 
be  done  before  the  passing  thereof,  by  any  board 
of  conservators  formed  under  the  powers  and 
authorily  of  "The  Saknon  Fisheiy  Act,  1865," 
and  all  tne  proceedings  and  acts  of  such  boards 
shall  be  as  valid  and  effectual  as  if  this  Act  had 
not  been  passed.  And  the  proceedings  of  all 
boards  of  conservators  after  the  passing  of  this 
Act  shflU  accordinj^ly  be  subject  and  without 
prejudice  to  everrthing  so  done  or  suffned  to  be 
done,  and  to  all  rights,  liabilities,  claims,  and 
demands,  both  present  and  future,  which  would 
if  this  Act  had  not  been  passed  be  incident  to 
and  consequent  on  any  or  every  thing  so  done  or 
suffoed  to  be  done,  and  the  proceedings,  and  all 


(  of  boards  of  conservators  under  this 
Act,  shalll>e  deemed  a  continuation  of  and  form 
a  part  of  the  proceedings  of  boards  of  con- 
servators constituted  under  "The  Salmon  Fishery 
Act,  1866."  And  the  boards  of  conservators 
appointed  under  this  Act  shall  to  all  intents  and 
purposes  represent  and  be  deemed  a  continuation 
of  the  boards  of  conservators  appointed  under 
the  provisions  of  *•  The  Salmon  Fishery  Act, 
1865."  And  no  act  or  proceeding  of  any  board 
of  conservators  appointed  under  the  provisions  of 
"  The  Sahnon  Fishery  Act,  1865,"  or  of  this  Act, 
shall  be  questioned  on  account  of  any  vacancy  or 
vacancies  in  thdr  body,  and  no  defect  in  the 
qualification  or  appointment  of  anv  person  or 
persons  acting  as  member  or  membera  of  any 
board  of  conservators  shall  be  deemed  to  vitiate 
or  aflSect  any  proceedings  of  such  board  in  which 
he  or  they  may  have  taken  part. 

35*  Any  minute  made  of  proceedings  at  a 
meeting  of  a  board  of  conservators,  signed  by  the 
chairman  of  sudi  meeting,  or  by  tho  chairman  of 
the  next  meeting  of  the  m)ard,  shiUl  be  receivable 
in  evidence  in  all  legal  proceedings  without  fur- 
ther proof;  and  untU  the  contrary  is  proved 
every  meeting  of  the  board  in  respect  of  the  pro- 
ceedings of  which  minutes  have  been  eo  made, 
shall  he  deemed  to  have  been  duly  convened  and 
held,  and  all  the  membcors  thereof  to  have  been 
duly  qualified. 

Part  VI. — Powers  of  Watbr  Bailiffs. 

36.  Any  water  bailiff  appointed  under  "The 
Salmon  Fishery  Acts,  1861  to  1873,"  acting 
within  the  limits  of  his  district,  may  do  all  or 
any  of  the  following  things ;  (that  is  to  say,) 
(1.)  Examine  any  weir,  dam,  flehinff  weir, 
fishing  null  dam,  fixed  engine,  or  obstruc- 
tion, or  any  artificial  watercourse  con- 
nected with  any  salmon  river;  and  any 
person  refusing  to  any  water  bailiff  access 
to  any  such  weir,  dam,  fishing  weir,  fish- 
ing null  dam,  fixed  en^e,  obstruction,  or 
watercourse,  shall  be  liable  for  every  such 
offence  to  a  penalty  not  exceeding  five 
pounds : 
(2.)  Stop  and  search  on  any  salmon  river  any 
boat,  barge,  coracle,  or  other  vessel  used 
in  &9hing,  or  which  there  is  reasonable 
cause  to  suspect  contains  any  salmon,  and 
seize  any  fish,  instrument  of  fishing,  or 
other  articles  forfeited  in  pursuance  of 
"The  Sahnon  Fishery  Acts,  1861  to 
1873 ;"  and  any  person  refusing  to  allow 
any  such  boat,  barffe,  coraele,  or  other 
vessel  to  be  stoppea  and  searched,  or  re- 
sisting or  obstructing  any  water  bailiff  in 
any  such  search,  snail  for  every  such 
offSsnce  be  liable  to  a  penalty  not  exceeding 
five  pounds : 
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(3.)  Search  and  examine  all  nets,  baskets, 
bags,  or  other  instruments  used  in  fishing 
or  in  carrying  fish  by  persons  whom  there 
is  reasonable  cause  to  suspect  of  having 
possession  of  fish  illegally  caught ;  seize 
all  fish  and  other  articles  forfeited  in  pur- 
suance of  ''The  Salmon  Fishery  Acts, 
1861  to  1873;"  and  any  person  refusing 
to  allow  any  nets,  baskets,  bags,  or  other 
instruments  used  in  fishing  or  in  carrying 
fi^  to  be  searched  or  examined,  or  resist- 
ing or  obstructing  any  water  bailiff  in  any 
such  search  or  examination,  shall  for  every 
such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds : 

(4.)  For  the  ^orcement  of  the  provisions  of 
"The  Salmon  Fishery  Acts,  1861  to  1873," 
every  water  bailiff  shall  be  deemed  to  be  a 
constable,  and  to  have  all  the  same  powers 
and  privileges,  and  be  subject  to  the  same 
liabilities,  as  a  constable  duly  appointed 
now  has  or  is  subject  to  in  his  constable- 
wick,  by  virtue  of  the  common  law  of  the 
realm  or  of  any  statute : 

(5.)  The  production  by  a  water  bailiff  of  the 
instrument  of  his  appointment,  executed 
in  the  manner  prescribed  in  "  The  Salmon 
Fishery  Act,  1865,"  shall  be  a  sufficient 
warrant  for  any  water  bailiff  exercising  the 
authorities  given  to  him  under  *'  The  Sal- 
mon Fishery  Acts,  1861  to  1873." 

37.  Any  water  bailiff  may  imder  a  special  order 
in  writing  firom  the  board  of  conservators,  signed 
by  the  chairman  for  the  time  being  of  such 
board,  for  this  purpose  at  all  reasonable  times 
enter,  remain  upon,  and  traverse  any  lands,  not 
being  a  dwelling-house  or  the  curtilage  thereof, 
adjoining  or  near  to  any  salmon  river  within  the 
fishery  mstrict  of  such  board,  for  the  purpose  of 
preventixig  any  breach  of  the  provisions  of  *'  The 
Sahnon  Fishery  Acts,  1861  to  1873;"  and  no 
water  bailiff  entering,  remaining  upon,  or  tra- 
versing any  land  in  pursuance  of  such  order  shall 
be  deemed  a  trespasser.  Provided  always,  that 
this  section  shall  not  apply  to  decoys  or  lands 
used  exdu^vely  for  the  preservation  of  wild  fowl, 
and  that  no  such  order  shall  remain  in  force  for 
more  than  two  months  firom  the  date  thereof. 
But  nothing  herein  contained  shall  affect  any 
other  powers  of  search  conferred  by  '*  The  Salmon 
Fishery  Acts,  1861  to  1873." 

38.  If  any  person,  between  the  expiration  of 
the  first  hour  after  sunset  on  any  da^  and  the 
beginning  of  the  last  hour  before  sunnse  of  the 
foUowing  morning,  illegally  takes  or  kUls  sc^on, 
or  is  found  on  or  near  an^  sabnon  river  with 
intent  illegally  to  take  or  kill  salmon,  or  having 
in  his  possession  for  the  capture  of  salmon  any 
instrument  prohibited  by  the  Salmon  Fishery 


Acts,  1861  to  1873,  it  shall  be  lawful  for  any 
water  bailiff,  together  with  any  assistants,  to  seize 
and  apprehend  any  such  offender  without  warrant, 
and  to  deliver  him,  as  soon  as  may  be,  into  the 
custody  of  a  peace  officer,  in  order  to  his  beinf^ 
conveyed  before  two  justices  of  the  peace  fcnr  the 
purpose  of  being  convicted  in  the  penalty  assigned 
for  his  offence. 

Part  VII. — Bvblaws. 

39.  Subject  to  the  provisions  herein-after  con- 
tained for  the  confirmation  and  publication  of 
byelaws,  a  board  of  conservators  may  make  bye- 
laws  for  the  better  execution  of  *'The  Salmon 
Fishery  Acts,  1861  to  1873,"  and  for  the  better 
protection,  preservation,  and  improvement  of  the 
salmon  fisheries  within  their  district,  and  alter 
the  same  firom  time  to  time  for  all  or  any  of  die 
following  purposes ;  (that  is  to  say,) 

(1.)  To  alter  the  commencement  and  termina- 
tion of  the  annual  dose  season  as  to  the 
whole  or  part  of  the  district,  so  that  sudi 
close  season,  when  so  altered,  shaU  not  be 
less  than  one  hundred  and  fifty-four  days, 
for  all  modes  of  salmon  fishing,  excqii 
with  rod  and  line,  and  shall  not  commence 
later  than  the  first  of  Novembor  in  eadi 
year,  and  as  regards  fishing  with  rod  and 
line,  so  that  such  close  season  shall  not  be 
less  than  ninety-two  days,  and  shall  not 
commence  later  than  the  first  of  December 
in  each  year : 
(2.)  To  alter  the  commencement  and  termina- 
tion of  the  weekly  close  season  as  to  the 
whole  or  part  of  a  district,  so  that  such  sea- 
son shall  not  commence  before  six  o'dodL 
on  Friday  afternoon,  and  not  teiminate 
earlier  than  midnight  on  the  Sunday  follow- 
ing, nor  continue  later  than  twelve  o'clock 
on  the  following  Monday  at  noon,  sush 
weekly  dose  time  in  no  case  to  exceed 
forty-eight  hours : 
(3.)  To  determine  the  length,  size,  and  descrip- 
tion of  nets,  and  the  manner  of  using  the 
same  (not  being  fixed  engines)  for  taking 
salmon :  Provided  that  no  bydaw  made 
under  the  authority  of  this  section  shall 
limit  the  length  of  a  hang  net,  or  limit  the 
length  of  a  draft  net  so  as  to  be  less  than 
two  hundred  yards : 
(4.)  To  determine  the  minimum  size  of  the 
mesh  of  nets  for  catching  salmon  that 
shall  be  lawfully  used  withm  the  district, 
so  that  such  mesh  shall  not  be  less  than 
one  and  a  half  indi  firom  knot  to  knot, 
and  so  that  no  person  shall  be  compelled 
to  use  a  mesh  liu>ger  than  two  and  a  half 
inches,  measured  when  wet : 
(5.)  To  determine  the  form  of  license  and  the 
manner  in  which  licenses  shall  be  issued, 
provided  that  difiieient  Ibims  be  used  for 
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licenses  for  fishing  in  public  or  common 
and  in  private  fisheries : 
(6.)  To  vary  the  rate  of  license  duty  in  difiPerent 
parts  of  the  district,  in  respect  of  the 
length   or  size  of  the  net  used,  so  that 
such  duty  shall  not  exceed  the  sum  men- 
tioned in  the  third  schedule  hereto : 
(70  To  determine  what  marks,  labels,  or  num- 
hen  shall  be  attached  to  licensed  nets,  or 
painted  upon  or  affixed  to  boats,  coracles, 
or  other  vessels  used  in  fishinc  : 
(8.)  To  prohibit  the  use  of  nets  within  a  certain 
distance  of  the  mouth  of  any  river,  and  of 
the  point  of  confluence  of  rivers  in  any 
part  of  the  district  (not  being  a  several 
fishery),  and  to  erect  and  fix  posts,  buoys, 
and  landmarks  to  indicate  such  distances 
respectively : 
(9.)  To  determine  the  time  during  which  it 
shall  be  lawful  to  use  a  gaff  in  connexion 
with  a  rod  and  line : 
(10.)  To  determine  when   gratings  shall   be 
placed  during  certain  times  of  the  year 
across  the  head  and  tail  race  of  mills  and 
across  any  artificial  channel,  so,  however, 
as  not  to  diminish  the  supply  of  water  to 
any  mill,  nor  to  interfere  with  the  passage 
of  vessels  or  otherwise  injure  any  inland 
navigation  or  lock,  but  so  that  the  pro- 
visions of  the  thirteenth  section  of  the 
Salmon  Fishery  Act,  1861,  shall  not  be 
affected: 
(11.)  To  regulate  during  the  annual  and  weekly 
close  seasons  the  use  within  any  river  of 
nets  for  fish   other  than  salmon,  when 
such  use  at  such  times  is  nrqudicial  to  the 
salmon  fisheries :  Providea  that  nothing  in 
this  sub-section  contained  shall  authorise 
anything  to  be  done  which  shall  affect  any 
part  of  any  river  in  which  part  there  is  a 
several  right  of  fishery,  or  any  river  or 
part  of  any  river  where  the  breadth  at  low 
water  is  greater  than  six  miles : 
(12.)  To  prohibit  the  use  in  any  inland  water 
of  any  net,  except  a  landing  net  or  a  net 
for  taking  eels,  oetween  the  expiration  of 
the  first  hour  after  sunset  and  the  last  hoiur 
before  sunrise : 
And  the  said  board  may,  by  any  such  byelaw, 
impose  a  penalty  not  exceeding  the  sum  of  five 
pounds  for  each  offence  against  such  byelaw; 
such  penalties  shall  be  recovered  and  applied  in 
manner  herein-after  provided :  Providea  always, 
that  such  byelaw,  having  been  reduced  to  writing 
and  sealed  with  the  common  seal  of  the  board, 
shall  be  confirmed   and   published  in   manner 
herein-after  provided,  and  shall  be  so  framed  as 
to  allow  the  justices  before  whom  any  penalty 
imposed  thereby  shall  be  sought  to  be  recovered 
to  order  the  whole  or  part  only  of  such  penalty 
to  be  paid  :  Provided  also,  that  no  byelaw  shall 
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be  made  unless  notice  of  an  intention  to  propose 
the  same  shall  have  been  given  in  the  notice  con- 
vening the  meeting  of  the  conservators  at  which 
it  is  intended  to  propose  such  byelaw,  which 
notice  shall  be  issued  one  fortnight  at  least  before 
the  date  of  such  meeting. 

40.  A  board  of  conservators  may  make  any 
byelaw  to  apply  to  the  whole  or  to  any  part  or 
parts  of  their  aistrict,  and  to  the  whole  or  any 
part  or  parts  of  the  year,  and  may  from  time  to 
time  by  any  new  byelaw  revoke,  vary,  or  alter, 
either  in  whole  or  in  part,  or  as  to  its  application 
to  the  whole  or  to  any  part  or  parts  oi  the  dis- 
trict, any  byelaw  previouslv  made,  and  may  from 
time  to  time  vary  any  byelaw  made  in  r^pect  of 
the  whole  or  any  part  or  parts  of  the  district,  and 
may  frt)m  time  to  time  except  or  exclude  from 
the  operation  of  all  or  any  of  the  byelaws  any 
part  or  parts  of  the  district,  or  extend  the  opera- 
tion of  any  byelaw  made  for  any  part  or  parts  of 
the  district  to  the  whole  or  other  parts  of  the 
district. 

41.  No  byelaw  made  by  such  board  of  con- 
servators shall  oome  into  operation  until  the 
same  be  confirmed  by  one  of  Her  Mijes^s 
Secretaries  of  State,  who  may  direct  an  inqmry 
into  the  same  at  such  time  and  place,  and  before 
such  persons,  and  after  giving  such  notices  as  he 
shall  think  fit ;  and  with  or  without  such  inquiry 
he  may  allow  or  disallow  the  said  byelaws  as  he 
shall  think  fit:  Provided  that  if  at  any  time 
before  the  confirmation  of  any  byelaw  for  any 
purpose  mentioned  in  sub-sections  one,  two, 
three,  four,  or  eight  of  section  thirty-nine,  any 
owner  or  occupier  of  any  fishery  or  any  Ucensee 
who  would  be  affSected  by  such  byelaw  shall,  by 
notice  in  writing  to  the  Secretary  of  State,  object 
thereto,  and  shall  give  such  security  for  the  pay- 
ment of  any  costs  attending  the  inquiry  and  the 
notice  herein-after  mentioned  as  the  Secretary  of 
State  may  require,  the  Secretary  of  State  shall 
either  disallow  such  byelaw  or  cause  a  pubUc 
inquiry  to  be  held  in  some  convenient  place  by 
such  person  or  persons  as  he  may  appoint,  when 
all  persons  interested  may  have  the  opportunity 

.  of  being  heard ;  and  after  such  inquiry  tne  Secre^ 
tary  of  State  shall  either  disallow  sucn  byelaw  or 
give  one  month's  notice  of  his  intention  to  allow 
the  same  by  advertisement  in  some  newspaper  or 
newspapers  circulating  in  the  district  affected 
thereby. 

42.  For  one  month  at  least  before  any  appli- 
cation for  confirmation  of  any  byelaws,  notice  of 
the  intention  of  the  said  board  to  apply  for  such 
confirmation  shall  be  given  once  in  each  week 
by  advertisement  in  one  or  more  newspapers 
circulating  in  the  district,  and  a  copy  of  the 
proposed  byelaws  shall  be  kept  at  the  office  of 
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the  board,  or  some  place  to  be  appointed  by  the 
chairman  for  that  purpose,  and  all  persons  may 
at  all  reasonable  times  inspect  such  copy  without 
fee  or  reward,  and  the  said  board  sludl  furnish 
every  person  who  shall  apply  for  the  same  with  a 
copy  thereof,  or  of  any  part  thereof,  on  payment 
of  one  penny. 

43.  The  said  byelaws  when  confirmed  shall  be 
printed,  and  the  secretary  or  derk  to  the  said 
board  shall  deliver  a  printed  copy  thereof  to  every 
person  who  shall  pay  license  du^  without  charge, 
and  a  copy  thereof  shall  be  placed  and  renewed 
from  time  to  time,  on  boards,  or  put  up  in  some 
conspicuous  place  or  places  within  the  district, 
and  shall  be  open  to  inspection  without  fee  or 
reward ;  and  in  case  the  said  secretary  or  clerk 
shall  wilfiiU^r  refuse  to  deliver  or  to  allow  the 
same  to  be  inspected  as  aforesaid,  he  shall  for 
eveiy  such  offence  be  liable  to  a  penalty  not  ez- 
ceedmg  five  pounds. 

44.  Any  byelaw  made,  confirmed,  and  pub- 
lished according  to  the  provisions  of  this  Act 
shall  be  binding  and  be  obsen^ed  by  all  parties, 
and  shall  be  sufficient  to  justify  all  persons  acting 
imder  the  same. 

45.  The  production  of  a  written  or  printed 
copy  of  any  byelaw  purporting  to  have  been  con- 
firmed, authenticatea  by  the  common  seal  of  the 
board,  shall  be  conclusive  evidence  of  the  exist- 
ence and  due  making  of  such  byelaw  in  all  legal 
proceedings,  and  the  production  of  a  copy  of  any 
newspaper  or  newspapers  containing  the  notice  of 
the  making  of  any  such  byelaw  shall  be  taken 
and  received  in  all  legal  proceedings  as  evidence 
that  all  things  required  by  this  Act  for  the 
making  and  publication  of  the  byelaw  therein 
advertised  have  been  duly  done,  performed,  and 
published. 

Part  VIII.— Weirs  and  Fish  Passes. 

46.  Every  person  who  in  any  salmon  river, 
since  the  sixth  day  of  Aumist  one  thousand  eight 
hundred  and  sixty-one,  has  created,  caused,  or 
increased,  or  who  hereafter  shall  create,  cause, 
or  increase,  any  obstruction  to  the  passage  of 
salmon,  or  who  rebuilds  or  reinstates  a  weir  or 
dam  which  from  any  cause  shall  have  been 
destroyed  or  taken  down  to  the  extent  of  one 
half  of  the  length  of  such  weir,  dam,  or  obstruc- 
tion, shall  make  a  fish  pass  for  salmon  of  such 
form  and  dimensions  as  the  Secretary  of  State 
shall  approve,  as  part  of  the  structure  thereof,  if 
none  already  exists,  and  every  person  who  omits 
or  fails  to  make  such  fish  pass  in  such  weir,  or 
who  newly  builds  a  weir  witnout  providing  such 
fish  pass,  or  who  raises  or  alters  any  existing  weir 
in  whole  or  part,  so  as  to  cause  increased  ob- 


struction to  the  passage  of  salmon,  or  who  makes 
or  continues  any  obstruction  whatsoever  to  the 
passage  of  salmon  without  lawful  authority,  shall 
incur  a  penalty  of  not  exceeding  twenty  pounds 
for  every  such  offence,  and  a  further  penalty  of 
not  exceeding  two  pounds  for  every  day  during 
which  such  offence  is  continued,  commencing 
from  the  date  of  the  first  conviction ;  and  it  shaU 
be  Uwful  for  the  Secretary  of  State  to  cause  to  be 
done  any  work  by  this  section  required  to  be  done 
by  such  person,  and  to  recover  the  expenses  of 
doing  the  same  in  a  summary  manner  from  such 
person,  or  from  the  owner  or  occupier  of  such  ob- 
struction who  shall  neglect  to  do  the  same.  But 
this  section  shall  not  authorise  anything  to  be 
done  that  may  injuriously  affect  any  navigable 
river,  canal,  or  inland  navigation,  public  wate^ 
works,  dock  or  docks,  the  supply  of  water  to 
which  is  obtained  firom  any  navigable  river,  canal, 
or  inland  navigation,  under  the  provisions  of  any 
Act  of  Parliament,  nor  shall  anything  in  this 
section  or  in  the  twenty-fifth  section  of  "The 
Salmon  Fishery  Act,  1861,"  prevent  any  person 
from  removing  a  fish  pass  for  the  purpose  of  re- 
pairing or  altering  such  obstruction,  so  that  within 
a  reasonable  time  he  restore  such  fish  pass  in  as 
effectual  a  state  as  it  was  before  he  removed  the 
same;  and  for  the  purpose  of  this  section  the 
owner  or  occupier  of  any  such  obstruction  for 
the  time  being  shall  be  deemed  to  be  the  person 
who  created  or  caused  or  increased  such  obstruc- 
tion in  manner  aforesaid. 

47.  In  case  any  member  of  the  board  of  con- 
servators of  the  district  is  the  owner  of  any  weir, 
dam,  fishing  mill  dam,  or  obstruction,  nothing  in 
"The  SaUnon  Fishery  Acts,  1861  to  1873,"  shall 
prevent  the  board  paying  to  such  member  any 
compensation  in  respect  of  the  same,  provided 
that  such  member  does  not  vote  in  respect  of  the 
payment  of  any  such  compensation  to  himself. 

48.  Any  person  wilfiilly  altering  or  iiyuring 
any  fish  pass,  or  doing  any  act  wl^reby  fish  are 
obstructed  or  liable  to  be  obstructed  in  using 
such  fish  pass,  or  whereby  such  fish  pass  is 
rendered  less  efficient,  or  altering  the  oed  or 
banks  of  the  river  so  as  to  render  any  fish  pass 
less  efficient,  or  using  any  contrivance  or  doing 
any  act  whereby  fish  are  m  anywise  liable  to  be 
scared,  hindered,  or  prevented  frt>m  passing 
through  such  fish  pass,  shall  for  every  such 
offence  incur  a  penalty  of  not  exceeding  Art 
pounds,  and  a  further  penal^  of  not  exceeding 
one  pound  for  every  day  during  which  any  such 
alteration,  obstruction,  or  contrivance  is  continued 
from  the  date  of  a  second  conviction  for  such 
offence,  in  addition  to  any  expense  which  may  be 
incurred  in  restoring  sucn  fish  pass  to  its  former 
state  of  efficiency. 
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49.  Where  any  board  of  conservators  shall  be 
of  opinion^  having  regard  to  the  prejudicial  effect 
upon  the  salmon  fisheries  of  their  district,  caused 
by  any  weir,  dam,  fishing  weir,  fishing  nuU  dam, 
fixed  engine,  or  a^rtificial  obstruction  which  hin- 
ders the  passage  of  fish,  that  it  would  be  beneficial 
to  such  nsheries  if  such  weir,  dam,  fishing  weir, 
fishing  mill  dam,  fixed  engine,  or  artificial  ob- 
struction should  be  removed,  in  whole  or  in  part, 
but  the  owner  thereof  shidl  be  unwilling  or  unable 
to  treat,  or  they  cannot  agree  to  the  terms  of  pur- 
chase thereof,  and  such  board  shall  be  desirous 
of  obtaining  authority  to  acquire  compulsorily  the 
property  of  such  weir,  dam,  fishing  weir,  fisning 
mill  dun,  fixed  engine,  or  artificial  obstruction, 
and  premises,  for  the  purposes  of  such  removal, 
such  board  may,  after  giving  one  month's  notice 
of  their  intention  to  the  owner  thereof,  present  a 
petition  to  the  Secretarv  of  State  praying  that 
such  board  mav,  with  reference  to  such  weir,  dam, 
fishing  weir,  fishing  mill  dam,  fixed  engine,  or 
artificial  obstruction,  and  the  premises  used  in 
connexion  therewith,  be  allowed  to  put  in  force 
the  powers  of  the  Lands  Clauses  Consolidation 
Acts  with  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  and  such 
prayer  shall  be  supported  b^  such  evidence  as  the 
Secretary  of  State  may  require. 

Upon  the  receipt  of  such  petition,  and  upon 
due  proof  of  notice  being  given  to  the  owner  and 
occupier  of  such  weir,  dun,  fishing  weir,  fishing 
mill  dam,  fixed  engine,  or  artificial  obstruction, 
the  Secretary  of  State,  after  satisfying  himself 
that  the  board  are  provided  with  funds  for  the 
purchase  of  such  weir,  dam,  fishing  weir,  fishing 
mill  dam,  fixed  engine,  or  artific^  obs^ction, 
and  the  premises  connected  therewith,  shall  take 
such  petition  into  consideration,  and  may  either 
dismiss  the  same  or  direct  an  in(^uiry  in  the  dis- 
trict in  which  such  weir,  dam,fishmg  weir,  fishing 
mill  dam,  or  artificial  obstruction  is  situated,  or 
otherwise  inquire  into  the  propriety  of  assenting 
to  the  prayer  of  such  petition. 

After  the  completion  of  such  inquiry,  the 
Secretary  of  State  may,  by  provisional  order,  em- 
power tne  said  board  to  put  in  force  with  reference 
to  the  said  weir,  dam,  fishing  weir,  fishing  mill 
dam,  fixed  engine,  or  artificial  obstruction,  and 
premises  referred  to  in  such  order,  the  powers  of 
the  Lands  Clauses  Consolidation  Acts  with  re- 
spiect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  with  such  conditions  and 
modifications  as  he  may  think  fit,  and  the  board 
shall  serve  a  cop^  of  any  order  so  made  upon  the 
owner  and  occupier  of  tne  said  weir,  dam,  fishing 
weir,  fishing  mill  dam,  fixed  engine,  or  artificifd 
obstruction  and  premises.  No  provisional  order  so 
made  shall  be  of  any  validity  until  the  same  has 
been  confirmed  by  Act  of  Parliament,  and  the  Act 
confirming  such  order  shall  be  deemed  to  be  a 
Public  General  Act  of  Parliament,  and  the  sud 


board  shall  be  thereupon  deemed  and  taken  to 
be  the  promoters  of  an  undertaking  to  remove 
the  said  weir,  dam,  fishing  weir,  fishing  mill  dam, 
fixed  engine,  or  artificial  obstruction,  m  whole  or 
part,  so  as  to  enable  salmon  to  pass  more  fi^eely, 
and  the  residue  of  the  premises  so  purchased, 
when  separated  firom  sudi  weir,  dam,  fishing  wdr, 
fishing  mill  dam,  fixed  engine,  or  artificial  ob- 
struction, shall  be  deemed  to  be  superfluous  lands 
within  the  meaning  of  the  said  Acts,  and  may  be 
dealt  with  accordingly:  Provided  that  this  sec- 
tion shaU  not  extend  to  any  weir  constructed 
under  any  act  oi  Parliament  for  the  purpose  of 
improving  the  navigation  of  any  river,  or  of  sup- 
plying any  town  with  water.  For  the  purposes 
of  this  section  the  word  owner  shall  mean  any 
person  or  corporation  who  under  the  provisions 
of  this  clause  and  the  Lands  Clauses  Consolida- 
tion Acts  would  be  enabled  to  sell  and  convey 
any  such  weir,  dam,  fishing  mill  dam,  fixed  en- 
gine, or  artidfial  obstruction. 

50.  When  any  proprietor  of  a  fishery  or  board 
of  conservators  is  or  are,  firom  the  cbcumstanoes 
of  the  case,  unable  to  attach  a  fish  pass  to  any 
weir,  dam,  fishing  mill  dam,  or  obstruction  under 
the  provisions  of  [the  twenty-third  section  of  the 
Salmon  Fishery  Act,  1861,  such  proprietor  or 
board  of  conservators  may,  after  giving  such 
notice  as  is  prescribed  in  the  last  precedmg  sec- 
tion, present  a  petition  to  the  Secretary  of  State 
praying  to  be  allowed  to  purchase  so  much  of  the 
bank  aqjoining  the  same  as  may  be  necessary  for 
such  fisn  pass,  and  the  provisions  contained  in 
the  last  preceding  section  with  reference  to  the 
proceedings  upon  a  petition  for  the  purchase  of 
any  weir  or  obstruction  for  the  purpose  of  re- 
moval shall  apply  to  a  petition  presented  under 
the  provisions  of  this  section. 

^  51.  In  any  case  where  the  special  commis- 
sioners for  English  fisheries  have  decided  that 
any  fishing  miB  dam,  box,  crib,  or  cruive  is  il- 
legal only  by  reason  of  its  not  having  a  fish  pass 
attached  thereto  as  required  [by  law,  if  the  owner 
thereof  enters  into  an  undertaking  to  erect  and 
maintain  at  his  own  expense  a  fish  pass  in  accord- 
ance with  the  provisions  of  the  twelfth  section 
of  "The  Sahnon  Fishery  Act,  1861,"  before  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-five,  it  shall  be  lawful  for  such  per- 
son to  use,  from  and  after  the  erection  of  such 
fish  pass,  the  said  fishing  mill  dam,  box,  crib,  or 
cruive  for  taking  salmon,  any  provision  in  "  The 
Salmon  Fishery  Act,  1865,"  to  the  contrary  not- 
withstanding :  Provided  nevertheless,  that  m  the 
event  of  the  owner  of  such  fishing  mill  dam,  box, 
crib,  or  cruive  not  making  such  fish  pass  within 
the  time  above  mentioned,  his  right  of  fishing 
or  using  such  fishing  mill  dam,  box,  crib,  or 
cruive  for  the  purpose  of  taking  fish  shall  hence- 
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forth  cease,  and  be  for  ever  forfeited  and  lost,  and 
the  board  of  conservators  for  the  district  in  which 
such  fishing  mill  dam,  box,  crib,  or  cruive  is 
situated  shall  thereupon  give  notice  to  such 
owner  to  remove  all  or  any  cages,  cribs,  traps, 
boxes,  cruives,  or  other  contrivances  for  catching 
salmon  within  six  calendar  months  after  the  ser- 
vice of  such  notice;  and  in  the  event  of  his  non- 
compliance with  such  notice,  the  board  aforesaid 
shall  have  power  to  remove  the  same  and  all 
other  obstructions  to  the  free  passage  of  the  fish. 

52.  In  all  cases  where  any  fish  pass  has  been 
already  constructed  in  any  weir,  dam,  or  fishing 
mill  dam,  and  has  received  the  approval  of  the 
Secretary  of  State,  such  fish  pass  shall  be  d«emed 
to  be  a  fish  pass  within  the  meaning  of  "The 
Salmon  Fishery  Acts,  1861  to  1873,"  notwith- 
standing such  fish  pass  was  not  constructed  in 
the  manner  and  by  the  parties  specified  in  **  The 
Sahnon  Fishery  Acts,  1861  to  1873."  And  it 
diall  be  lawful  for  the  Secretary  of  State  to  ap- 
prove and  certify  any  fish  pass  that  now  is  or 
nereafter  shall  be  constructed,  if  he  is  of  opinion 
that  such  fish  pass  is  efficient  in  all  respects  and  for 
all  purposes,  as  if  the  same  had  been  constructed 
unaer  the  provisions  of  "The  Salmon  Fishery 
Act,  1861,"  with  the  written  consent  and  appro- 
bation of  the  Secretary  of  State. 

53.  The  following  sections  of  "The  Sahnon 
Fishery  Act,  1861,"  shall  be  respectively  amended 
in  the  following  manner ;  (that  is  to  sav,) 

The  twentv-third  and  twenty-fourth  sections 
thereof  shall  be  read  as  if  the  words  "  or  a 
board  of  conservators"  were  inserted  after 
the  words  "  proprietor  of  a  fishery"  or 
"proprietor"  throughout  such  sections  re- 
spectively : 

The  twenty-sixth  section  thereof  shall  be  con- 
strued as  if  the  words  "where  a  fish  pass  is 
attached  to  any  dam  in  pursuance  of  this 
Act "  were  onutted,  and  the  words  "  any 
dam "  were  substituted  for  the  words 
"the  dam,"  and  the  words  "on  Sundays 
and  "  were  inserted  after  the  words 
"  kept  shut,"  and  the  words  "  if  any  or  over 
the  dam "  were  inserted  after  the  words 
"fish  pass.'* 

54.  In  all  cases  in  which  it  is  alleged  that  a 
board  of  conservators,  in  executing  the  powers  and 
authorities  of  the  Salmon  Fishery  Acts,  1861  to 
1873,  have  caused  any  damage  to  or  injiuiously 
affected  any  land  or  other  hereditaments  by  reason 
of  the  making  or  maintaining  of  any  fish  pass, 
grating,  or  other  work,  if  the  compensation 
claimed  in  respect  of  such  alleged  damage  shall 
not  exceed  the  sum  of  fifty  pounds,  the  same 
shall  be  settled  by  two  justices  of  the  peace,  but 
if  the  compensation  shall  exceed  the  sum  of  fifty 


pounds  the  same  shall  be  settled  by  arbitration  m 
accordance  with  the  provisions  of  the  Common 
Law  Procedure  Act,  1B54 :  Provided  always,  that 
no  compensation  shall  be  recovned  under  this 
section  unless  proceedings  for  the  recovery  of  the 
same  are  instituted  within  two  years  from  the 
date  of  the  erection  of  such  fish  pass,  grating,  or 
other  work. 

55.  Whereas  it  is  expedient  that  the  dams  or 
weirs  which  have  been  constructed  by  the  Severn 
Commissioners  under  the  provisions  of  "The 
Severn  Navigation  Acts,  1842  and  1853,"  should 
be  placed  under  the  same  general  law  as  is  ap- 
plicable to  dams  or  weirs  under  "  The  Sabnon 
Fishery  Acts,  1861  to  1873:"  Be  it  therefore 
enacted,  that  sections  one  hundred  and  fifty-eight, 
one  hundred  and  fifty-nine,  and  one  hundred  and 
sixty  of  "The  Severn  Navigation  Act,  1842," 
and  so  much  of  section  three  of  "The  Serem 
Navigation  Act,  1853,"  as  extends  their  operation 
to  the  Tewkesbury  Weir  therein  mentioned,  be 
hereby  repealed,  and  that  each  of  the  dams  or 
weirs  constructed  by  the  Severn  Commissionen 
under  the  provisions  of  "  The  Severn  Navigation 
Acts,  1842  and  1853,"  respectively,  or  either  of 
them,  shall  be  deemed  a  dam  or  weir  within  the 
meaning  of  "  The  Salmon  Fishery  Acts,  1861  to 
1873,"  and  the  provisions  of  the  said  Acts  shall 
apply  thereto,  and  that  ev^  fish  pass  now  existing 
in  the  said  dams  or  weirs  or  either  of  them,  or 
which  may  be  constructed  therein  under  the  pro- 
visions of  this  Act,  shall  be  deemed  a  fish  pass 
within  the  meaning  of  *'The  Salmon  Fishery 
Acts,  1861  to  1873,"  and  shall  be  maintained  in 
an  efficient  state  by  the  said  Severn  Conunissioners. 

56.  Any  inspector,  or  any  person  or  persons 
duly  appointed  in  writing  by  a  board  of  conser- 
vators, may  at  all  times  enter  upon  any  lands  to 
inspect  any  weir,  dam,  fishing  weir,  fismng  mill 
dam,  fixed  engine,  obstruction,  miU  race,  or 
watercourse,  and  any  person  either  refiising  to 
admit  or  obstructing  them  or  any  of  them  in 
entering  any  such  phice  or  places  shall  for  every 
such  o&nce  be  liable  to  a  penalty  of  not  exceeding 
five  pounds. 

57.  In  addition  to  the  license  duties  authorised 
to  be  levied  in  a  fisherjr  district,  the  board  of 
conservators  may  from  time  to  time,  wth  the 
sanction  of  the  Secretary  of  State,  for  the  purpose 
of  defraying  the  charges  of  any  improvements 
made  or  about  to  be  made  for  the  purpose  of 
facilitating  the  passage  of  salmon,  levy  additional 
license  duties  throughout  the  district,  not  ex- 
ceeding in  any  one  year  twenty-five  per  cent,  oi 
the  sum  paid  by  each  person  respectively,  and 
the  said  additional  duty  shall  be  pa^ble  at  the 
same  time  as  and  in  addition  to  tne  ordinary 
license  duty,  and  shall  for  all  the  purposes  of  the 
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Salmon  Fiahery  Acts  be  deemed  part  of  the 
ordinary  license  duty,  and  no  license  granted 
after  the  passing  of  this  Act  without  payment  of 
such  additional  duty,  if  any,  as  well  as  the  license 
duty  applicable  thereto,  shall  be  valid :  Provided 
that  notice  shall  be  given  by  the  board,  by  ad- 
vertisement in  one  or  more  local  newspapers,  one 
calendar  month  before  the  commencement  of  each 
fishing  season,  of  the  amount  of  such  additional 
duty  to  be  paid  in  addition  to  the  ordinary 
license  duties  in  force  in  each  district.  And  the 
estimate  on  which  such  additional  duty  is  founded 
shall  be  kept  by  the  derk  or  other  officer  of  the 
board,  and  be  open  to  the  inspection  of  all  pre- 
vious license  payers,  riparian  owners,  and  persons 
entitled  to  vote  within  the  district,  at  reasonable 
times  and  places  to  be  appointed  by  the  board 
before  the  commencement  of  each  fishing  season. 

Part  IX. — Gratings  to  prevent  fish 

ENTERING  WATERCOURSES. 

58.  Any  board  of  conservators  after  due  notice 
to  the  owner  or  occupier  of  any  mill  or  other 
premises,  at  the  expense  of  such  board  during 
such  period  as  may  be  prescribed  in  each  year, 
may  order  to  be  placed  in  any  watercourse,  mill 
race,  cut,  leat,  or  other  channel  for  conveying 
water  for  any  purpose  from  any  river  frequented 
by  salmon  at  or  near  the  point  of  divergence  from 
and  return  to  such  river,  or  either  of  them,  or  in 
any  other  suitable  place,  a  grating  of  such  form 
and  dimensions  as  they  slmll  determine  :  Pro- 
vided always,  that  nothing  herein  contuned  shall 
affect  the  liability  of  an^r  person  to  place  and 
maintain  a  grating  or  gratings  across  any  artificial 
channel  under  the  provisions  of  the  thirteenth 
section  of  the  Salmon  Fisherv  Act,  1861,  nor 
shall  authorise  any  grating  to  be  placed  so  as  to 
obstruct  any  channel  used  for  navi^tion  or  in 
any  way  to  interfere  with  the  effective  working 
of  any  miU. 

59.  In  all  cases  of  construction  of  gratings 
under  the  powers  of  this  Act,  the  Secretary  of 
State  may,  in  such  cases  as  he  shall  deem  ex- 
pedient, cause  any  watercourse,  mill  race,  cut, 
teat,  or  other  channel  to  be  widened  at  the  expense 
of  9uch  bourd,  so  far  as  necessary  to  compensate 
for  the  diminution  of  any  flow  of  water  caused 
by  the  erection  of  any  grating,  or  shall  take  some 
other  means  to  prevent  the  flow  of  water  being 
prejudicially  diminished  or  otherwise  ii^ured. 

60.  A  board  of  conservators,  with  the  consent 
of  the  Secretary  of  State,  may  adopt  such  means 
as  he  shall  approve  for  preventing  the  ingress  of 
salmon  into  streams  in  which  they  or  their 
spawning  beds  are,  from  the  nature  of  the 
channel,  liable  to  be  destroved,  but  so  that  no 
water  rights  used  or  enjoyed  for  the  purposes  of 
manuf&^ure,  or  agricultural  purposes,  or  drainage 


or  navigation,  shall  be  prejudicially  interfered  with 
thereby. 

61.  The  owner  or  occupier  of  the  lands  ad- 
joining any  grating  erected  under  the  authority 
of  this  Act,  and  the  owner  or  occupier  of  the 
lands  to  which  such  watercourse,  mill  race,  cut, 
leat,  or  other  channel  leads,  shall  take  all  reason- 
able means  to  preserve  the  said  gratings  from 
injury,  and  to  prevent  the  same  from  being  re- 
moved, and  in  case  any  owner,  occupier,  or  other 
person  shall  ii^ure  such  gratinj^s,  or  remove  any 
part  of  them,  during  the  period  prescribed  for 
any  such  grating  to  be  kept  up  by  any  byelaw 
made  under  the  authority  of  tnis  Act,  or  open 
them  improperly,  or  knowingly  permit  them  to 
be  injured  or  removed  or  improperly  opened,  he 
shall  for  every  such  injury,  removal,  or  improper 
opening,  forfeit  and  pay  any  sum  not  exceeding 
five  pounds. 

Part  X.— Legal  Procedure. 

62.  All  penalties  imposed  by  "The  Salmon 
Fishery  Acts,  1861  to  1873,"  or  bv  any  byelaw 
made  in  pursuance  of  this  Act,  and  all  sums  of 
money,  costs,  and  expenses  bv  the  said  Acts  or-^ 
either  of  them  directed  to  oe  recovered  in  a 
summary  manner,  may  be  recovered  within  six 
months  after  the  commission  of  the  offence  be- 
fore two  justices,  in  manner  directed  by  an  Act 
passed  in  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  MiMCsty  Queen  Victoria, 
chapter  forty-tmree,  intituled  ''  An  Act  to  fietcilitate 
'*  the  p^ormance  of  the  duties  of  Justices  of  the 
**  Peace  out  of  sessions  within  England  and 
"  Wales,  with  respect  to  summary  conviction 
"  and  orders,"  or  of  any  Act  amending  the  same. 
And  all  moneys  received  and  penalties  recovered 
under  the  said  Acts  or  any  of  them  on  the  com- 
plaint of  a  board  of  conservators,  or  of  any  officer 
of  or  a  person  authorised  bv  a  board  of  conserva- 
tors, shall  be  paid  to  the  Doard  of  conservators 
for  the  district,  to  be  applied  by  them  for  the 
purposes  of  "  The  Salmon  Fishery  Acts,  1861  to 
1873  "  (unless  the  court  for  some  special  reason 
otherwise  order). 

63.  The  derk,  secretary,  or  other  officer  where 
there  is  no  clerk,  of  every  board  of  conservators 
shidl  prepare  and  forward  to  the  Home  Office, 
before  such  date  as  the  Secretary  of  State  shall 
from  time  to  time  appoint,  an  annual  return  in 
such  form  and  made  up  to  such  date  as  the 
Secretary  of  State  shall  from  time  to  time  ap- 
point. Such  return  shall  contain  such  infor- 
mation as  the  said  Secretary  of  State  shall  from 
time  to  time  require ;  and  any  such  person  re- 
fusing or  neglecnng  to  make  such  return  shall  be 
liable  to  a  penalty  of  not  exceeding  one  pound 
for  every  such  ref  isal  or  neglect. 
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64.  The  provisions  of  the  "  Documentaiy 
Evidence  Act,  1868,"  shall  «pply  to  a  scale  of 
licenses  approved  by  the  Secretary  of  State,  in 
pursuance  of  the  said  ''Salmon  Fishery  Act, 
1865,"  or  this  Act,  in  the  same  manner  as  if  such 
scale  so  approved  as  aforesaid  were  an  order  or 
regulation  issued  by  such  Secretary  of  State,  and 
the  production  of  a  copy  of  such  scale  of  licenses, 
purporting  to  be  certified  to  be  a  correct  copy  of 
such  scale,  by  any  person  empowered  to  certify 
the  same  in  pursuance  of  the  "Documentary 
Evidence  Act,''  shall  be  evidence  that  such  scale 
has  been  approved  of,  and  that  all  the  steps 


required  by  "The  Sahnon  Fishery  Act,  1865," 
or  this  Act,  relating  to  the  formation  and  approind 
of  such  scale,  have  been  taken. 

65.  The  eighteenth,  nineteenth,  and  thirty-fifth 
sections  of  the  Salmon  Fishery  Act,  1861,  and 
the  fourteenth,  twentieth,  twenty-foiuth,  twentj- 
sixth,  and  thirtieth  sections,  the  first  and  second 
sub-sections  of  the  thirtv-fburth  section,  and  the 
first  schedule  of  ike  SiOmon  Fishery  Act,  1865, 
are  hereby  repealed,  except  so  far  as  rdates  to 
anything  done  or  in  the  course  of  being  com- 
pleted under  the  same  respectively. 


Schedules. 


First  Schedule. 


Form  qf  Nomination  Paper, 
Fishery  District. 


of 


I  the  undersigned 


county  of_ 

of  the 

1873." 

To 


in  the  county  of 


of 


_do  hereby  nominate  [J  J. 

Esquire,  CD,  of  in  the 


fisherman]  for  election  as  additional  members  of  the  board  of  conservators 
^Fishery  District  under  the  provisions  of  "The  Salmon  Fishery  Act, 

(Signed) 


Returning  officer  for  such  election. 
Dated  this day  of_ 


.187 


Second  Schedule. 


Form  of  Voting  Paper. 
Fishery  District. 


Number  of  Voting  Paper. 


Name  and  Address  of  Voter. 


Number  of  Votes. 


Directions  to  the  Voter, 
The  voter  must  write  his  initials  against  the  name  of  every  person  for  whom  he  votes,  and  insert 
the  number  of  votes  he  intends  to  ^ve  to  each  candidate  voted  for,  and  must  sign  this  paper  in  the 
presence  of,  and  it  must  be  attested  by,  a  witness. 
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If  the  voter  cannot  write  he  must  afl^  his  mark,  but  such  mark  musfc  be  attested  by  a  witness,  and 
such  witness  must  write  the  initials  of  the  voter  against  the  name  of  every  person  for  whom  the  voter 
intends  to  vote,  and  the  number  of  votes  given  to  each  such  person. 


Initials 

of 
Witness. 


Initials  of 
the  Voter 
against  the 
Names  of  the 
Persons  for 
whom  he  in- 
tends to  Yote. 


Names  of 

the 

Persons  nominated. 


Residence  of 

the 

Persons  nominated. 


Quality  or 
calling  of  the 

Persons 
nominated. 


Number  of 
Votes  given 

to  each 
Candidate 
voted  for. 


I  vote  for  the  persons  in  the  above  list  against  whose  name  my  initials  are  placed  in  the  proportion 
above  mentioned. 

(Signed) 


Dated  the 


_day  of_ 


Name  and  address  of  witness. 


Mark  of_ 
J87_. 


Third  Schedule. 


License  Duties. 
For  each  and  every — 

„        Weir,  n&ntty  baulk,  garth,  goryd,  box,  crib,  or  cruive      -  .  -  - 

„        Draft  or  hang  net,  not  exceeding  200  yards  in  length  measured  along  the 
head-rope  ^men  wet  --.-.- 

,y        Ditto,  exc^ing  200  yards,  for  every  additional  40  yards  or  part  thereof 
„        Coracle  net  ---..-. 

Putt  -  -  -  .  .... 

„        Outrigger  or  leader  to  putts  and  putchers,  not  exceeding  100  yards  in  length    - 

y.        Ditto,  exceeding  100  yards,  for  every  additional  20  yards  or  part  thereof 

„        Cross  line  -----.- 

„        Single  rod  and  line   ------- 

For  putchers  or  butts,  if  not  exceeding  50  in  number  .  .  -  - 

For  every  additional  50  or  part  thereof     ------ 

For  any  instrument  or  device  not  named  above,  such  sum  as  may  be  determined  by  the 
conservators,  with  the  sanction  of  the  Secretary  of  State. 


£  s. 

d. 

12    0 

0 

5    0 

0 

1    0 

0 

2    5 

0 

0    3 

6 

2    0 

0 

i     0 

0 

2  19 

0 

I  10 

0 

1  10 

6 

1  10 

6 

board  of 
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Chap.  72. 
The  Defence  Acts  Amendment  Act^  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 


Power  of  the  Secretary  of  State  for  War  to  sell  lands,  subject  to  condition  as  to  freedom  from 

obstructions,  and  to  purchase  the  right  to  subject  Imds  to  such  condition. 
Short  title  of  Act. 


An  Act  for  the  amendment  of  the  Defence 
Acts,  1842  and  1860. 

(5£h  August  1873.) 

Whereas  the  power  vested  in  Her  Majesty's 
Principal  Secretwy  of  State  for  the  War  Depart- 
ment of  selling  lands  purchased  by  him  under  the 
Defence  Acts,  1842  and  1860,  or  one  of  such  Acts, 
might  be  exercised  beneficially  to  the  nublio 
service  if  certain  of  such  lands  could  be  sola  with 
a  condition  thereto  attached  to  the  effect  that  they 
should  for  ever  be  kept  free  from  buildings  and 
other  obstructions : 

Be  it  enacted  by  the  Queen's  most  Excellent 
M^esty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  thb  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Her  Mwesty's  Principal  Secretary  of  State 
for  the  War  Department  may,  from  time  to  time 
as  he  may  deem  it  expedient,  sell  anv  lands  vested 
in  him  or  under  his  control  as  such  Secretary  of 
State  as  aforesaid,  subject  to  the  condition  that 
such  lands  are  for  ever  thereafter  to  be  kept  free 
from  buildings  and  other  obstructions. 

Where  anv  limds  are  sold  subject  to  such  con- 
dition as  aioresaid,  ihe  following  consequences 
shall  ensue : 

Such  condition  as  aforesaid  shall  be  deemed  to 
attach  for  ever  to  any  lands  so  sold,  and  no 
'1)uilding  or  other  structure,  other  than  barns, 
hovels,  or  other  like  structures  of  wood,  shall  at 
any  time  be  made  or  erected  on  any  lands  subject 
^to  such  condition  as  aforesaid  : 


The  said  Secretary  of  State  may  at  all  times, 
by  himself,  his  officers,  agents,  servants,  and 
workmen,  or  any  of  them,  and  without  paymoit 
of  any  compensation  whatever,  enter  upon  anr 
lands  subject  to  such  condition  as  aforesaid,  and 
pull  down  any  present  or  future  buildings  on 
structures  (other  than  as  aforesud)  thereon,  and 
cut  down  or  grub  up  all  or  any  of  the  trees 
thereon,  and  remove  or  alter  all  or  any  of  the 
banks,  fences,  hedges,  and  ditches  thereon,  and 
make  under-ground  or  otiier  dndns  therein,  and 
generally  level  and  dear  the  said  lands,  and  do  all 
such  acts  for  levelling  and  clearing  the  same  as 
may  be  deemed  necessary  or  proper  by  the  said 
Secretary  of  State,  but  m  such  manner,  neve^ 
thdess,  that  evidence  of  the  boundaries  of  the 
lands  held  by  different  owners  may  be  preserved: 

It  shall  not  be  lawful  for  any  person  to  alter 
the  level  of  the  said  lands,  or  do  any  act  whidi 
may  prcnudicially  affSect  anjr  work  done  on  the 
saia  lands  under  the  authority  of  the  said  Seoe- 
tary  of  State : 

The  said  Secretary  of  State  may  at  any  time, 
if  he  think  it  expeoient  so  to  do,  suspend  the 
operation  of,  or  extinguish  any  such  condition  as 
aforesaid  when  attached  to  land  in  pursuance  of 
this  Act 

2.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Defence  Acts  Amendment  Act,  1873,"  and 
shall  be  construed  as  having  incorporated  there- 
with the  Defence  Acts,  1842  and  1860,  so  £tf  as 
they  are  applicable. 


Chap.  73. 
Public  Health  Act  (1872)  Amendment. 


ABSTRACT  OP  THE  ENACTMENT. 

1,  Limiting  power  of  Cambridge  Commissioners  as  to  rating  or  borrowing. 
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An  Act  to  amend  so  much  of  section  four 
of  the  Public  Health  Act,  1872,  as  re- 
lates to  the  Cambridge  Commissioners. 
(5th  August  1873.) 

Whbkkas  by  the  Public  Health  Act,  1872,  it 
was  enacted  that  the  Cambridge  Ommissioners, 
described  in  section  thirty-one  of  the  Public 
Health  Act,  1848,  should  not  exercise  any  fresh 
powers  of  rating  or  borrowing  conferred  upon 
them  hj  the  said  Public  Healm  Act,  1872,  until 
the  expuration  of  one  year  after  the  passing  thereof, 
unless  with  the  assent  of  the  university,  first 
specified  in  writing  under  the  hand  of  tlie  vice- 
chancellor,  and  with  the  assent  of  the  town 
council  of  Cambridge : 

And  whereas  the  relations  between  the  said 
universitjr  of  Cambridge  and  the  said  town  council 
of  Cambridge  and  the  said  Cambridge  Commis- 
sioners are  still  under  discussion,  and  terms  of 
settlement  have  been  proposed  for  consideration :  . 

And  whereas  the  powers  of  rating  and  the 


rating  within  the  said  university  and  borough  are 
proposed  to  be  varied: 

And  whereas  in  order  to  a£Pord  time  for  settling 
the  questions  affecting  such  rating  it  is  advisable 
to  postpone  for  a  further  limited  period  the  exercise 
of  the  powers  of  rating  and  borrowing  conferred 
by  the  said  Public  Health  Act,  1872  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Miuesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  autnority  of  the  same,  as 
follows : 

1.  That  the  said  Cambridge  Commissioners 
shall  not  exercise  any  fresh  powers  of  rating  or 
borrowing  conferred  upon  tnem  by  the  Public 
Health  Acts  until  the  expiration  of  one  year  from 
the  passing  hereof,  unless  with  the  assent  of  the 
said  university,  first  specified  in  writing  under 
the  hand  of  the  vice-chancellor,  and  with  the 
assent  of  the  town  council  of  Cambridge. 


Chap.  74. 
Constabulary  Farce  {Ireland). 


ABSTRACT  OP  THB   ENACTMENTS. 

1.  Power  to  Lord  Lieutenant  to  fix  revised  salaries  for  constabulary  force, 

2.  Definitim  of*  Lord  Lieutenant:' 

Schedule, 


An  Act  to  amend  the  Laws  relating  to 
the  Pay  of  the  Royal  Irish  Con- 
stabulary. (5th  August  1873.) 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
auihority  of  the  same,  as  follows : 

1.  Notwithstanding  the  limitations  contained 
in  the  enactments  specified  in  the  Schedule  to  this 
Act  annexed,  it  snail  be  lawful  for  the  Lord 
Lieutenant  to  fix  and  appoint  such  revised  annual 
saluies  for  oertiun  of  tne  members  of  the  Royal 
Irish  Constabulary.  Force  as  to  him  may  seem 
proper,  not  exceeding  the  several  sums  herein- 
after specified,  to  be  paid  in  such  manner  and 
subject  to  such  regidations  and  provisions  as  he 
may  direct,  to  the  several  persons  herein-after 
mentioned;  (that  is  to  say,) 

1.  To  the  three  assistant  inspectors-general,  one 
being  styled  commandant  of  the  depdt, 
and  to  the  suigeon  of  the  force,  an  addition 


to  their  respective  salaries  of  one  hundred 
pounds  per  annum  each : 

2.  To  the  inspector  of  constabulair  for  the 

town  of  Belfast,  an  addition  to  his  salary 
of  one  hundred  and  fifty  pounds  : 

3.  To  each  county  inspector  of  the  first  class, 

an    annual   salary  not    exceeding    three 
hundred  and  fifty  pounds : 

4.  To  each  county  inspector  of  the  second  class, 

an  annual    salary   not  exceeding   three 
hundred  pounds : 

5.  To  each  sub-inspector  of  the  first  class,  an 

annual  salary  not  exceeding  two  hundred 
hundred  and  twenty-five  pounds  : 

6.  To  each  sub-inspector  of  the  second  class,  an 

annual  salary  not  exceeding  one  hundred 
and  sixty-five  pounds : 

7.  To  the  head  constable  migor,  an  annual 

salary  not  exceeding  one  liunchred  imd  four 
pounds : 

8.  To  each  head  constable  of  the  first  dass,  an 

annual  salary  not  exceeding  ninety-one 
pounds : 
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9.  To  twelve  head  constables  of  the  first  class, 

of  loni?  service  or  superior  merit,  but 
ineligible  for  further  promotion,  an  addition 
to  their  respective  salaries  of  ten  pounds 
per  annum  each : 

10.  To  each  head  constable  of  the  second  class, 
an  annual  salary  not  exceeding  eighty-three 
pounds  four  shillings : 

11.  To  twdve  head  constables  of  the  second 
class,  of  long  service  or  superior  merit,  but 
ineligible  for  further  promotion,  an  addition 
of  ten  pounds  per  annum : 

12.  To  each  constable,  an  annual  salary  not 
exoee(ttng  seventy-two  pounds  Sixteen 
shillings : 

13.  To  sixty  constables,  of  long  service  or 
superior  merit,  but  ineligible  for  promotion, 
an  addition  of  four  pounds  per  annum 
each: 

14.  To  each  acting  constable,  an  annual  salary. 

not  exceeding  sixty-seven  pounds  twelve 
shillings : 

15.  To   each    sub-constable  of  twenty  years 

service  and  upwards,  an  annual  saUuy  of 
sixty-two  pounds  eight  shillings : 

16.  To  each  sulMK>nstable  of  fourteen  years 
and  under  twenty  years  service,  an  annual 
salary  of  fifty-nine  pounds  sixteen  shillings: 

17.  To  each  sub-constaole  of  eight  years  and 
under  fourteen  years  service,  im  annual 
salary  of  fifty-seven  pounds  four  shillings  : 


18.  To  each  sub-constable  of  four  yeirs  and 
under  eight  years  service,  an  annual  ssliry 
not  exceeding  fifly-four  pounds  twdve 
shillings: 

19.  To  each  sub-constable  of  six  months  and 
under  four  years  service,  an  annual  salaiy 
not  exceeding  fifty-two  pounds : 

20.  Tb  each  su£>constable  of  less  than  six 
months  service,  a  salary  at  a  rate  not 
exceeding  thirty-nine  pounds  per  annom. 

Such  increased  salaries  to  take  effect  from  and 
after  the  first  day  of  December  one  thousand 
dght  hundred  and  seventy-two,  and  to  continue 
to  be  paid  until  the  first  day  of  July  one  thousuid 
eight  hundred  and  seventy-four,  and  to  be  in 
addition  to  the  good  service  pay  at  present 
authorised,  viz.,  to  five  county  mspectors,  fifty 
pounds  per  annum  each ;  to  six  sub-inspectors  oi 
the  first  class,  thirty  pounds  per  annum  each; 
and  to  twentV-three  sub-inspectors,  wbether  d 
the  second  or  third  class,  twdve  pounds  per  annum 
«ach ;  such  increased  salaries  to  be  payable  to 
such  persons  only  as  had  not  ceased  to  be  mem- 
bers of  the  constabulary  f<»oe  before  the  first  day 
of  August  one  thousand  eight  hundred  and 
seventy-three. 

2.  The  term  "Lord  Lieutenant *'  in  this  Act 
shall  mean  tiie  Lord  Lieutenant  or  other  chief 
governor  or  governors  of  Irdand. 


SCHEDULB. 


6  &  7  Will.  4.  c.  13.  s.  29. 
22  &  23  Vict.  c.  22.  s.  5. 
29  &  30  Vict.  c.  103.  s.  2. 
33  &  34  Vict.  c.  83.  s.  12. 


Chap.  75. 
Expiring  Laws  Continuance  Act,  1873, 


ABSTRACT   OF  THE   ENACTMBKT8. 

1.  Short  title. 

2.  Continuance  of  Acts  in  schedule. 

Schedule. 


An  Act    to  continue  various  expiring 
Laws.  (5th  August  1873.) 

Whereas    the    several   Acts   mentioned   in 
column  one  of  the  schedule  to  this  Act  are^  to 


the  extent  specified  in  column  two  of  that  sche- 
dule, limited  to  expire  at  the  times  spedified  in 
respect  thereof  in  column  four  of  the  said  sche- 
dule: 
And  whereas  it  is  expedient  to  provide  for  the 
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continuance  in  this  Act  mentioned  of  such  Acts> 
and  of  the  enactments  amending  the  same : 

Be  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Expiring  Laws 
Continuance  Act,  1873. 


2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  far  as  they  are  tem- 
porary in  their  duration,  shall,  to  the  extent  in 
column  two  of  the  said  schedule  mentioned,  be 
continued  until  the  times  respectively  specified 
in  column  five  of  the  said  schedule,  and  any 
enactments  amending  or  affecting  the  enactments 
continued  by  this  Act  shall,  in  so  far  as  they  are 
temporary  in  their  duration,  be  continued  in  like 
manner. 


Schedule. 


Original  Acts. 


How&r 
continued. 


8. 

Amending 
Acts. 


Time  of  Expiration 
of  temporary  Provisions. 


Continued  until 


0) 
5  &  6  Will.  4.  c.  27. 
linen.        Hempen, 
Cotton,  and  other 
Manufactures 
(Irdand). 


(2) 

2  &  3  Vict.  c.  74. 
Societies,  Unlawfhl 

(Ireland). 

.    (3) 

3  &  4  Vict  c.  89. 
Poor    Rates,  Stock 

in  Trade  Exemp- 
tion. 

4  &  5  Vict.  c.  30. 
Survey     of    Great 

Britain. 


(«) 
4  &  5  Vict  c.  85. 
Copyhold  Inclosure 
and  Tithe  Com- 
missioners. 


(6) 
4  &  5  Vict  c.  59. 
Application  of  High- 
way     Rates     to 
Turnpike  Roads. 


The  whole  Act 
so  far  as  it  is 
not  repealed. 


The  whole  Act  - 


The  whole  Act  - 


The  whole  Act  • 


So  much  as  re- 
lates to  the  ap- 
pointment of 
and  the  period 
forholdingoffice 
byConunission- 
ers  and  other 
officers. 


The  whole  Act  • 


3  &  4  Vict. 

c.  91. 
5  &  6  Vict 

c.  68. 
7  &  8  Vict 

c.  47. 
30  &  31  Vict 

c.  6a 

11  &  12  Vict 
c.  89. 


33  &  84  Vict 
c.  13. 


14  &  15  Vict 

c.  53. 
25  &  26  Vict 

c.  73. 


13th  August  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict  c.  88.) 


7th  of  July  1872,  and 
end  of  then  next  ses- 
sion. 
(34  &  35  Vict  c.  95.) 

Ist  October  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict>.  88.) 

Slst   December     1878, 
and  end  of  then  next 
session. 
(35  &  36  Vict  c.  88.) 

1st  of  August  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict.  c.  88.) 


1st  October  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict  c.  88.) 


13th  August  1874,  and 
end  of  then  next  ses- 


sion. 


7th  July  1874,  and  end 
of  then  next  session. 


lit  October  1874,  and 
end  of  then  next  ses- 
sion. 


8  Ist  December  1874, 
and  end  of  then  next 
session. 


Ist  August  1874,  and 
end  of  then  next  ses- 
sion. 


1st  October  1874,  and 
end  of  then  next  ses- 
sion. 
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1. 

2. 

3. 

4. 

5. 

Original  Acts. 

How  far 
continued. 

Amending 
Acts. 

Time  of  Expiration 
of  temporary  Proviaons. 

0>ntinued  until 

(7) 
5  &  6  Vict.  c.  123. 

The  whole  Act  - 

34  &  35  Vict. 

1st  August  1873,  and 

1st    August    1874,   and 

Lunatic      Asylums 

c.  22. 

end  of  then  next  ses- 

end of  then  next  ses- 

(Ireland). 

sion. 

sion. 

(8) 
10&  11  Vict  c.  32. 

(35  &  36  Vict  c  88.) 

As  to  powers  of 

12  &  13  Vict 

1st  September  1873,  and 

1st  September  1874,  and 

Landed      Property 

commissioners. 

C.  59. 

end  of  then  next  ses- 

end of  then  next  ses- 

Improvement 

13  &  14  Vict 

sion. 

sion. 

(Ireland). 

c.  81. 
25  &  26  Vict. 

c.  29. 
29  &  30  Vict 

(35  &  36  Vict.  c.  88.) 

(9) 
10&  11  Vict  c.  98. 

c.  40. 

As  to  provisions 

•                    a                    « 

1st  August    1873,  and 

1st   August    1874,   and 

Ecclesiastical  Juris- 

continued     by 

end  of  then  next  ses- 

end of  then  next  ses- 

diction. 

21  &  22  Vict 
c.  50. 

sion. 

(35  &  86  Vict  c.  88.) 

sion. 

(10) 
11  &  12  Vict  c.  32. 

The  whole  Act  - 

20&2lVict. 

1st  August  1873,  and 

1st    August    1874,    and 

County  Cess   (Ire- 

c. 7. 

end  of  then  next  ses- 

end of  then  oext  ses- 

land). 

sion. 

(35  8c  36  Vict  c.  88.) 

sion. 

(11) 
11  &  12  Vict  c.  107. 

The  whole  Act 

16  &  17  Vict 

20th  August  1873,  and 

20th  August  1874,  and 

Sheep    and    Cattle 

as  to  Ireland. 

c.  62. 

end  of  then  next  ses- 

end of  thei^  next  ses- 

Diseases. 

29  &  30  Vict 

C.4. 
33  &  34  Vict 

c.  86. 

sion. 

(35  &  36  Vict  c.  88.) 

sion. 

(12) 

14  &  15  Vict  c.  104. 

The  whole  Act 

17  &  18  Vict 

1st  January  1874,  and 

1st  October    1874,  and 

Episcopal   and  Ca- 

so &r  as  it  is 

C.116. 

end  of  then  next  ses- 

end of  then  next  ses- 

pitular      Estates 

not  repealed. 

22  &  23  Vict 

sion. 

sion. 

Management 

c.  46. 
28  &  24  Vict 

c.  124. 
3l&82'Vict 

(35  &  36  Vict  c.  88.) 

(13) 
17  &  18  Vict  c.  102. 

C.  114.8.10. 

The  whole  Act 

21  &  22  Vict 

8th  June  1873,  and  end 

8th  June  1874,  and  end 

Corrupt     Practices 

so  &r  as  it  is 

C87. 

of  then  next  session. 

of  then  next  session. 

Prerention. 

not  repealed. 

26  &  27  Vict 

0.29. 
31  &  32  Vict 

(35  8c  86  Vict  c  88.) 

c.  126. 

(14) 

19  &  20  Vict  c.  36. 

The  whole  Act 

20  &  21  Vict 

1st  July  1873,  and  end 

1st  July  1874,  and  end 

Preservation  of  the 

so  &r  as  it  is 

c.  7. 

of  then  next  session. 

of  then  next  session. 

Peace  (Ireland). 

not  repealed. 

28  &  29  Vict 
c.  118. 

(35  8t  36  Vict  c.  88.) 

(15) 
23  &  24  Vict  c.  19. 

The  whole  Act  - 

. 

15th    September  1873, 

15th  September  1874,and 
end  of  then  next  ses- 

Dwellings  for   La- 

and end  of  then  next 

bouring     Classes 

session. 

sion. 

(Ireland). 

(35  &  36  Tict  c.  88.) 
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Original  Acts. 


2. 

How  far 

continned. 


Amending 
Acts. 


Time  of  Expiration 
of  temporary  FroTisions. 


5. 


Continued  nntil 


(16) 

24  &  25  Vict.  c.  109. 
Salmon        Fishery 

(England)  Act 

(17) 

25  &  26  Vict.  c.  97. 
Salmon       Fisheries 

(Scotland). 

(18) 

26  &  27  Vict  c.  105. 
Promissory  Notes. 

(19) 

27  &  28  Vict  c.  9. 
Malt  for  Animals. 


(20) 
27  &  28  Vict.  c.  20. 
Promissory      Notes 
and  Bills  of  Ex- 
change (Ireland). 

(21) 
27  &  28  Vict  c.  92. 
Pablic  Schools. 


(22) 
28  &  29  Vict  c  46. 
Militia  Ballots  Sns- 
pension. 

(23) 
28  &  29  Vict  c  66. 
Charging    of  Malt 
Duty  by  Weight 

(24) 

28  &  29  Vict  c.  83. 
Locomotiyes         on 

Roads. 

(25) 

29  &  30  Vict  c.  52. 
Prosecution  Expenses. 


(26) 
30  &  31  Vict  c  86. 
Chester  Courts. 


As  to  appoint- 
ment of  inspec- 
tors, s.  31. 


As  to  the  powers 
of  commis- 
sioners, &c. 


The  whole  Act  - 


The  whole  Act  • 


The  whole  Act  - 


The  whole  Act  - 


The  whole  Act  - 


The  whole  Act 
so  fi&r  as  it  is 
not  repealed. 


The  whole  Act  - 


The  whole  Act  - 


Sections       one, 
two,  and  three. 


26  &  27  Vict 
c.  50. 

27  &  28  Tict 
c  118. 


29  &  30  Vict 
c.  64. 


1st  October  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict  c  88.) 

1st  October  1878,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Tict  c  88.) 

28thJu]y  1873,  and  end 
of  then  next  session. 
(35  8i  36  Vict  c.  88.) 

28th  April   1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict  c.  88.) 

ISth  May  1873,  and  end 
of  then  next  session. 
(35  &  36  Vict.  c.  88.) 


1st  August   1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  86  Vict  c  88.) 


1st  October  1873,  and 
end  of  then  next  ses- 
sion. 
(85  &  36  Vict  c  88.) 

29th  June    1873,    and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict,  c  88.) 

1st  September  1873,  and 
end  of  then  next  ses- 
non. 
(35  &  36  Vict  c.  88.) 

2dd  July  1878,  and  end 
of  then  next  session. 
(35  &  36  Vict  c.  88.) 


1 5th  July  1 873,  and  end 
of  then  next  session. 
(35  &  36  Vict  c.  88.) 


1st  October  1874,  and 
end  of  then  next  ses- 
sion. 


1st  October  1874,  and 
end  of  then  next  ses- 
sion. 


28th  July  1874,  and  end 
of  then  next  session. 


28th  August  1874,  and 
end  of  then  next  ses- 
sion. 


13th  May  1874,  and  end 
of  then  next  session. 


1st  August  1874,  and 
end  of  then  next  ses- 
sion. 


1st  October   1874,    and 
end  of  then  next   ses- 


29th  June  1874,  and  end 
of  then  next  session. 


1st  September  1874,  and 
end  of  then  next  ses- 
sion. 


28d  July  1874,  and  end 
of  then  next  session. 


15th  July  1874,  and  end 
of  then  next  session. 
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1. 

2. 

3. 

4. 

5. 

Original  Acts. 

Howfer 
continued. 

Amending 
Acts. 

Time  of  Expiration 
of  temporary  Provifdons. 

Ckwtinued  until 

(27) 
30  &  31  Vict.  c.  126. 
Railway  CompanieB 
(Scotland). 

(28) 
30  &  31  Vict  c.  127. 
Railway  Companies. 

(29) 
30  &  31  Vict.  c.  141. 
Master  and  Servant. 

As  to  protection 
of  rolling  stock, 
s.  4. 

1st  September  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  36  Vict  c.  88.) 

1st  September  1874. 

As  to  protection 
of  rolling  stock, 

8.4. 

1st  September  1873,  and 
end  of  then  next  ses^ 
sion. 
(35  &  86  Vict  c.  88.) 

1st  September  1874. 

The  whole  Act  - 

20th  August  1678,  and 
end  of  then  next  ses- 

20th August  1874,  and 
end  of  then  next  ses- 

(30) 
31  &  82  Vict.  c.  32. 
Endowed  Schools. 

sion. 

(35  &  86  Vict  c  88.) 

sion. 

The  whole  Act  - 

- 

1st  August   1873,  and 
end  of  then  next  ses- 

1st August  1874,  and 
end  of  then  next  ses- 

(31) 
81  &  32  Vict  c  76. 
Militia  Pay. 

sion. 

(35  &  86  Vict  c.  88.) 

sion. 

The  whole  Act 
so  far  as  it  is 
not  repealed. 

32  &  33  Vict 
c.  66. 

81  st  July  1873  inclusive 
(35  &  36  Vict  c.  88.) 

31st  July  1874  inclo- 
sive. 

(32) 
31  &  32  Vict  c.  125. 
Election     Petitions 
and          Corrupt 
Practices. 

The  whole  Act - 

. 

31st  July  1873,  and  end 
of  then  next  session. 
(35  &  36  Vict  c.  88.) 

3lst  July  1874,  and  end 
of  then  session. 

(33) 
32  &  33  Vict  c.  21. 
Election     Commis- 
sioners Expenses. 

The  whole  Act  - 

34  &  35  Vict 
C.61. 

24th  June  1873,  and  end 
of  then  next  session. 
(85  &  86  Vict  c-  88.) 

24th  June  1874,  and 
end  of  then  next  ses- 
sion. 

(34) 
34  &  35  Vict  c.  87. 
Sunday  Observance 
Prosecutions. 

(35) 
84  &  35  Vict  c.  105. 
Petroleum. 

The  whole  Act - 
The  whole  Act  - 

1st  September  1873,  and 
end  of  then  next  ses- 
sion. 
(35  &  86  Vict  c.  88.) 

Ist  October  1873,  and 
end  of  then  next  ses- 

1st September  1874,  and 
end  of  then  next  ses- 
sion. 

1st  October  1874,  and 
end  of  then  next  ses- 

sion. 

mon. 
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Chap.  76. 
The  Bailway  Regviation  Act  {Returns  of  Signal  Arrangements,  Working^  ^c),  1873. 


ABSTRACT   OF  THE    ENACTMENTS. 

1.  Definition  of  Railway  Regulation  Acts. 

2.  Definition  of  Summary  Jurisdiction  Acts, 

3.  Definition  of  Board  of  Trade, 

4.  Returns  to  be  made  to  the  Board  of  Trade  by  railway  companies. 
6.  Returns  by  coroners. 

6,  Amendment  of  sect.  6.  of  the  Railway  Regulation  Act,  1842. 
Schedules. 


An  Act  to  make  further  Provision  for 
the  Regulation  of  Railways. 

(6th  August  1873.) 

Whereas  it  is  expedient  to  make  farther 
provision  with  respect  to  the  regulation  of 
railways: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Acts  herein-after  mentioned  may  be 
cited  for  all  purposes  by  the  short  titles  fol- 
lowing ;  that  is  to  say. 

The  Act  of  the  session  of  the  third  and  fourth 
years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-seven,  and  intituled  "  An  Act 
**  for  regulating  Railways,"  by  the  short  title 
of  "The  Railway  Regulation  Act,  1840 :" 

The  Act  of  the  session  of  the  fifth  and  sixth 
years  of  the  reign  of  Her  present  Mijesiy, 
chapter  fifky-five,  and  intituled  *'  An  Act  for 
**  tne  better  regulation  of  railways  and  for 
**  the  conveyance  of  troops,"  by  the  short 
title  of  ''The  Railway  Regulation  Act, 
1842:" 

This  Act  by  the  short  title  of  "The  Railway 
Regulation  Act  (Returns  of  Signal  Arrange- 
ments, Working,  &c.),  1873 :" 

This  Act  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the 
above-mentioned  Acts,  and  tiie  said  Acts, 
together  with  this  Act,  may  be  cited  for  all 
purposes  as  "  The  Railway  Regulation  Acts, 
1840,  1842,  1873." 

2.  The  expression  "  Summary  Jurisdiction 
Acts  "  means — 

In  England,  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  the  reign  of 
Her  present  Miyesty,  chapter  forty-three, 
intituled  "  An  Act  to  facilitate  the  perform- 
"  ance  of  the  duties  of  justices  of  tne  peace 
"  out  of  sessions  within  England  and  Wales 
**  with  respect  to  summary  comictions  and 


"  orders,"  and  any  Act  passed  or  to  be 
passed  amending  the  same : 

In  Scotland,  The  Summanr  Procedure  Act, 
1864,  and  any  Act  passed  or  to  be  passed 
amending  the  same : 

In  Ireland,  The  Petty  Sessions  (Ireland)  Act, 
1851,  and  in  Dublin  the  Acts  regulating  the 
powers  of  justices  of  the  peace,  or  of  the 
police  of  Dublin  metropohs,  and  any  Act 
passed  or  to  be  passed  amending  the  said 
Acts  or  any  of  them. 

3.  The  Lords  of  the  Committee  of  Her  Ma- 
jesty's Privy  Council  appointed  for  Trade  and 
Foreign  Plantations  are  m  this  Act  referred  to  as 
"the  Board  of  Trade." 

4.  Every  railway  company  shall,  on  or  before 
the  fifteenth  day  of  February  in  every  year,  make 
a  full  and  true  return  to  the  Boara  of  Trade  of 
the  matters  and  in  the  forms  specified  in  the  first 
and  second  schedules  annexed  to  this  Act,  and 
the  notes  annexed  to  such  schedules  shall  be 
deemed  to  be  part  of  this  Act  in  the  same 
manner  as  if  they  were  enactments  contained  in 
the  body  thereof. 

If  any  railway  company  makes  de&ult  in 
making  any  return  required  by  this  Act,  it  shall 
incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues, 
such  penalty  to  be  recovered  in  manner  provided 
by  the  Summary  Jurisdiction  Acts,  upon  the 
complaint  of  any  officer  of  the  Board  of  Trade  : 
Firovided  that  the  Board  of  Trade  may  in 
any  case  dispense  with  such  return  or  any  part 
thereof  where  they  deem  the  same  inapplicable. 

5.  Every  coroner  in  England  and  Ireland 
within  seven  days  after  holding  an  inquest  on 
the  body  of  any  person  who  is  proved  to  have 
been  killed  on  a  railway,  or  to  have  died  in  con- 
sequence of  ii^uries  received  on  a  railway,  and  in 
Scotland  every  procurator  fiscal  within  the  like 
time  and  in  like  cases,  shall  make  to  one  of  Her 
Majesty*s  Principal  Secretaries  of  State,  in  such 
form  as  he  may  require,  a  return  of  the  death  and 
the  cause  thereof. 
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6.  Where  any  inspecting  officer  of  the  Board 
of  Trade  has  reported  to  that  Board,  in  pur- 
suance of  the  sixth  section  of  the  Railway  Regu- 
hition  Act,  1842,  that  the  opening  of  any  ndlway 
or  portion  of  a  railway  would  in  his  opinion  he 
attended  with  danger  to  the  puhlic  using  the 
same  hy  reason  of  the  incompleteness  of  the 
works  or  permanent  way,  or  the  insufficiency  of 
the  estahlishment  for  working  such  railway, 
together  with  the  grounds  of  such  opinion,  and 
the  Board  of  TVade  have  postponed  the  opening 
of  such  railway  or  portion  of  a  railway  in  pur- 
suance of  such  section  for  the  period  of  one 
calendar  month,  it  shall  be  lawfiu  for  the  sud 
Board,  if  it  thinks  fit,  unless  in  the  meantime  it 


is  stated  by  the  GompAn^  to  whom  such  iiilwty 
belongs  that  all  requisitions  made  by  such  in- 
specting officer  upon  his  inspection  of  such 
railway  or  portion  of  a  railway  as  bcdng  necessary 
for  the  safety  of  the  pubUc  haye  been  complied 
with,  to  direct  the  postponement  of  the  opcmng 
of  such  railway  or  portion  dT  a  railway  for  a 
further  period  not  exceeding  one  month  without 
going  to  the  expense  of  directing  a  further  in- 
spection to  be  made  by  the  officer,  and  so  on 
from  time  to  time  until  the  requisitions  made  hj 
such  officer  have  been  complied  with,  or  the  siid 
Board  is  otherwise  satisfied  that  such  railway  or 
portion  of  a  railway  can  be  opened  with  rafety  to 
the  public. 


o»««» 


ScHBDULss  to  which  the  foregoing  Act  refers. 
First  Schbdulb. 


Nams 


Bailwat. 


Number  of  cases  in  which 

any  Passenffer  Line  is 

connected  with  or  crossed 

on  the  level  by  :— 


Any 
other 
Pas- 
senger 
Line. 


Any 
Goods 
Line. 


Any 
Any    cross- 
Siding,  over 
Road. 


Number  of  cases  in  which  the  usual  requirements  of 
the  Inspecting  Officers  of  the  Board  of  Trade  have  or 
have  not  been  complied  with  in  the  following  respects : 


Concentration  of     Interlocking  of 

Signal  and  Point   Signal  and  Point 

Levers.  Levers. 


Have 


.Have  not , 


Have 


Have  not 


Addition  of  Safety 

Points  in  case 

of  Goods  Lines  and 

Sidings. 


Have 


Have  not 


SxMAin. 


NOTES.— a  and  b,^A  single  or  double  junction,  or  a  single  or  double  crossing  on  the  level,  to  be  considewd 
as  one  case.  On  single  lines  of  Railway  each  connection  with  a  portion  of  doable  line  at  loopd 
terminal  stations,  or  junctions  to  be  stated. 

c. ^Each  individual  instance  of  a  siding  joining  a  passenger  line,  whether  at  a  station  or  dsewhere, 

not  included  in  a  or  b,  and  each  instance  of  connection  between  such  siding  and  such  passenger 
line,  to  be  enumerated. 

d— Eftch  crossover  road,  not  included  under  c,  connecting  any  two  lines,  to  be  considered  one  cue, 

e  Scf. — These  numbers  to  represent  the  proportion  of  connections  or  crossings  enumerated  under 
ci,  6,  c,  d,  the  levers  for  working  signals  or  points  in  connection  with  which  have  or  have  not  been 
concentrated.  , 

g  &  A.— These  numbers  to  represent  the  proportions  of  connections  or  crossings  enmnented 
under  a,  b,  c,  d,  the  levers  for  working  signals  and  points  in  connection  with  which  have  or  hire 
not  been  interlocked.  ^, 

*  &  /.—All  eases  in  which  safety  points  have  or  have  not  been  applied  to  goods  lines  or  goooi 
sidings  joining  passenger  lines,  and  enumerated  under  b  and  r,  to  be  here  stated. 
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Chap.  77. 
Naval  Artillery  Volunteer  Act^  1873. 


ABSTRACT   OF  THB   ENACTMENTS. 

Part  I. 

Organization  of  Royal  Naval  Artillery  Volunteer  Force. 

Acceptance  of  Service, 

1.  Power  to  the  Crown  to  accept  services  through  Admiralty. 

Permanent  Staff. 

2.  Power  to  the  Admiralty  to  form  a  permanent  staff. 

3.  Qtaitting  of  corps  by  petty  officers  of  permanent  staff. 

Officers  and  Volunteers. 

4.  Officers  commissioned  by  Admiralty. 

5.  Rank  of  officers.    As  to  command  (^volunteer  officers  over  other  forces. 

6.  As  to  members  of  House  of  Commons  accepting  commissions. 

7.  Power  for  volunteer  to  quit  his  corps  on  condUions  herein  siated. 

8.  As  to  discharge  qf  volunteer  taking  service  in  militia  or  army. 

General  Command, 

9.  Volunteers  to  be  under  command  of  naval  officers,  Sj^c. 

Inspection, 

10.  Annual  inspection. 

Efficiency. 

11.  Requisites  of  efficiency  to  be  declared  by  Admiralty, 

Disbanding  of  Corps, 

12.  Power  to  the  Atfyfiiralty  to  disband  corps. 

Administrative  OrganizatiouM 

13.  Power  to  Admiralty  to  appoint  a  permanent  sttff  on  formation  qf  brigade. 

Courts  of  Inquiry, 

14.  Court  qf  inquiry  to  report  to  the  Admiralty  or  the  commanding  officer. 

Regulations. 

15.  Power  to  Admiralty  to  make  regulations  for  government  of  naval  artillery  volunteer  force. 


Part  II. 
Actual  Service. 

16.  In  case  qf  invasion,  power  to  the  Crown  to  call  out  volunteers  for  actual  service, 

17.  Allowances  to  volunteer  corps  so  called  out. 

18.  As  to  release  of  corps  from  actual  service. 

19.  Provision  for  officers  and  men  disabled,  and  for  widows  of  qfficers  killed. 


Part  III. 
Discipline. 
Officers  and  Volunteers. 
20.  As  to  discipline  of  naval  artillery  volunteer  force  while  not  on  actual  service. 

Actual  Service. 
21  •  As  to  discipline  of  naval  artillery  volunteer  force  when  on  actual  service. 
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Part  IV. 
Rules  and  Property  op  Corps. 

22.  Power  for  corps  to  mabi  rules,  subfect  to  the  approval  of  the  Admiraltf^ 

23.  Vesting  of  property  of  corps  in  commanding  officer  ex  ofioio, 

24.  Appointment  of  storehouses  for  arms. 

25.  Recovery  of  subscr^tions  or  fines. 

"26.  Wromgfld  sale,  notC-dehvery,  SfC,  of  public  or  corps  property. 
27'  Wrongful  buying  of  arms.  Sire,  from  volunteers.  , 

28.  Bemedyfor  notirdelivery  of  arms,  ^c.  on  demixnd. 

29.  As  to  wilful  injury  to  butts  or  targets. 


Part  V. 
Acquisition  op  Land  por  Ranges. 

30.  Power  of  naval  artillery  volunteer  corps  to  acquire  land  for  necessary  purposes. 

Part  VI. 

Exemptions. 

31.  Service  in  militia. 

32.  Penalty  for  giving  false  certificate, 

33.  Volunteers  not  to  lose  interest  in  friendly  or  benefit  societies, 

34.  Dues  and  tolls. 


Part  VII. 


Miscellaneous. 

35.  Summary  recovery  of  peemuary  penalties. 

36.  General  provisions  as  to  summary  proceedings, 

37.  Appeal  against  conviction. 

38.  R^ulaiions  as  to  appeal  in  England. 

39.  Regulations  as  to  appeal  in  Scotland. 

40.  Exclusion  qf  certiorari. 

41.  Application  of  certain  penalties. 

42.  Appearance  of  commanding  officer  by  officer  of  permanent  staff,  8fc. 

43.  D^nitions. 

44.  Application  of  Act  to  united  corps. 

45.  Extent  of  Act. 

46.  Short  title. 

Schedule. 


An  Act  to  provide  for  the  establishment 
of  a  Royal  Naval  Artillery  Volunteer 
Force.  (5th  August  1873.) 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Mf^estj-,  by  and  with  the  advice  and  consent  of 
the  Iiords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
bj  the  authori^  of  the  same,  as  follows : 

Part  I. 

Organization  of  Royal  Naval  Artillery 
Volunteer  Force. 

Acceptance  of  Service. 

1.  It  shall  be  lawful  for  Her  Migesty,  through 
the  Admiralty,  to  accept  the  services  of  any 


persons  desiring  to  be  formed  under  this  Act 
mto  a  Roval  naval  artillerr  volunteer  corps,  and 
oflEering  tneir  services  to  Her  Miyeety  torough 
the  A<uniralty. 

On  such  acceptance  the  proposed  corps  shall 
be  deemed  lawfully  fonned  under  this  Act. 

Permanent  Staff, 

2.  The  Admiralty  may  ftrom  time  to  time  con- 
stitute for  any  naval  artillery  volunteer  corps  a 
permanent  staff,  consisting  of  a  naval  officer, 
and  of  so  many  seamen  instructors  as  may  seem 
fit,  or  of  such  an  officer,  or  of  such  seamen 
instructors,  alone. 

For  the  purposes  of  this  Act,  but  subject  to 
any  other  provisions  made  by  regulations  of  the 
Admiralty  under  this  Act,  aU  such  officers  shidl 
be  deemed  officers  of  the  respective  corps,  and  all 
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such  seamen  instructors  shall  be  deemed  to 
belong  to  the  respective  corps,  on  the  permanent 
staff  whereof  they  serve,  and  shall  be  deemed 
respectivdv  officers  and  .petty  officers  of  the 
naval  artiUery  volunteer  permanent  staff;  but 
nothing  in  this  Act  shall  be  taken  to  exempt  any 
officer  or  petty  officer  of  the  permanent  staff  of  a 
navid  artillery  volunteer  corps  from  being  subject 
(if  it  be  so  directed  bv  regulations  of  the  Admi* 
ralty)  to  the  orders  of  the  officers  of  the  corps, 
according  to  such  regulations,  and  subject  thereto 
according  to  their  nmk  and  the  laws  and  usages 
of  Her  Migesty's  navy. 

3.  Any  petty  officer  of  the  naval  artillery 
volunteer  permanent  staff  who  enters  into  anj 
engagement  which  in  the  opinion  of  the  Admi* 
ralty  is  inconsistent  with  his  duties  as  such  petty 
officer,  shall  be  deemed  to  have  quitted  the 
corps;  and  anv  pett^  officer  of  the  said  per- 
manent staff  who  quits  a  corps  shall  deliver  up 
in  good  order,  fair  wear  and  tear  only  excepted, 
all  arms,  clothing,  and  appointments  issued  to 
him  as  a  petty  (Meet  of  such  permanent  staff ; 
and  the  Admindty  may,  if  it  seem  fit,  cause  him 
to  be  put  under  stoppages  of  any  mone^r  payable 
to  him  by  or  through  the  Admiralty  unm  be  has 
repaid  the  value  of  any  such  arms,  clothing,  or 
appointments  not  so  delivered  up. 

Officers  and  Volunteers. 

4.  The  officers  of  a  naval  artillery  volunteer 
corps  shall  be  commissioned  by  the  Admiralty, 
and  such  commission  shall  not  be  deemed  vacated 
by  the  revocation,  expiration,  or  discontinuance 
of  the  letters  patent  by  which  the  Admiralty 
issuing  the  same  were  appointed. 

5.  Officers  of  the  naval  artillery  volunteer  force 
shall  have  tbe  same  rank  with  respect  to  officers 
of  the  Royal  navy  as  officers  of  the  Roval  naval 
reserve,  and  shall  rank  with  officers  of  the  Ro^al 
naval  reserve  as  the  youngest  of  their  respective 
ranks. 

Officers  of  the  naval  artillery  volunteer  force, 
when  not  on  actual  service,  shau  not  be  entitled 
to  exercise  any  command  over  any  officers  or 
men  of  the  Royal  navy  or  marines,  or  Royal 
naval  volunteers,  and  when  on  actual  service 
shall  not  be  entitled  to  exercise  any  such  com- 
mand otherwise  than  as  may  be  irom  time  to 
time  provided  by  regulation. 

6.  The  acceptance  of  a  commission  in  the  naval 
artillery  volunteer  force  by  a  member  of  the  Com- 
mons House  of  Parliament  shall  not  render  his 
seat  vacant. 

7.  Any  volunteer  may,  except  when  on  actual 
service,  quit  his  corps  on  complying  with  the 
following  conditions ;  namely, — 


(I.)  giving  to  the  commanding  officer  of  his 
cor|)S  fourteen  days  notice  in  wrtting  of 
his  intention  to  quit  the  corps ; 
(2.)  delivering  up  in  good  order,  fair  wear  and 
tear  only  excepted,  all  arms,  dothing,  and 
appointmenta,  being  public  property  or 
property  of  his  ocnrps,  issued  to  him ;  and 
(3.)  paying  all  money  due  or  becoming  due  by 
nim,  under  the  rules  of  his  corps,  either 
before  or  at  the  time  or  by  rea8<m  of  hit 
quitting  it : 
and  thereupon  he  shall  be  struck  out  of  tiie 
muster  roll  of  the  corps  by  the  commanding 
officer. 

If  any  volunteer  gives  such  notice,  and  the 
commanding  officer  refuses  to  strike  him  out  of 
the  muster  roll,  and  the  volunteer  considers  him- 
self aggrieved  thereby,  the  volunteer  may  i4)peal 
to  some  court  of  summary  jurisdiction  for  the 
place  in  which  the  head  quarters  of  the  corps  are 
situate  (not  constituted  of  members  of  the  corps), 
who  shall  hear  and  determine  the  appeal,  and 
may,  for  the  purposes  thereof,  administer  oaths 
ana  examine  any  person  as  a  witness ;  and  if  it 
appears  to  such  court  that  the  arms,  dothing, 
and  appointments  issued  to  the  volunteer,  being 
public  property  or  property  of  his  corps,  have 
been  delivered  up  in  good  order  (fiur  wear  and 
tear  only  excepted^,  or  that  he  has  paid  or  is 
ready  to  pay  sufficient  compensaticm  for  any 
damage  mat  such  artides  may  have  sustained, 
and  that  all  money  due  or  becoming  due  by  him 
under  the  rules  of  his  corps,  either  before  or  it 
the  time  of  or  by  reason  of  his  quitting  it,  has 
been  pud,  such  court  may  order  the  commanding 
officer  forthwith  to  strike  such  volunteer  out  of 
the  muster  roll  of  his  corps,  and  their  deteiminap 
tion  shall  be  binding  on  ail  persons. 

8.  If  any  volunteer  enrols  himself  in  the  Royal 
navy  or  marines,  or  in  the  Royal  naval  vdunteoB, 
or  as  a  volunteer  or  substitute  in  the  militia,  or  is 
attested  to  serve  on  the  permanent  staff  thereof, 
or  enlists  in  Her  Migeffty's  army,  he  shall  he 
deemed  discharged  from  ^e  naval  artillery  vdun- 
teer  force,  and  the  commanding  officer  of  his 
corps  shall  strike  him  out  of  the  muster  roll 
thereof. 

He  shall*  nevertheless,  be  liable  to  deliver  up 
in  good  order,  fedr  wear  and  tear  only  excepted, 
all  arms,  dothing,  and  appointments,  being 
public  property  or  property  of  his  corps,  issued 
to  him,  and  to  pay  all  money  due  or  becoming 
due  by  him,  under  the  rules  of  his  corps,  either 
before  or  at  the  time  of  or  by  reason  of  his  dia- 
charge.  If  such  arms,  douiing,  and  appoint- 
ments are  not  so  ddivmd  up  by  him,  or  snch 
money  is  not  paid  bv  him,  tnen,  without  pre- 
judice to  any  proceeding  or  remedy  against  nim 
under  this  Act,  he  may,  under  an  order  of  the 
Admiralty,  or  one  of  Her  Migesty'B  Prindp** 
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Secretaries  of  State,  as  the  case  may  be,  if  it  seem 
fit,  be  put  under  stoppages  out  of  any  bounty 
or  pay  receivable  by  hun,  or  both,  until  the  value 
of  such  arms,  dotning,  or  appointments  not  so 
delivered  up,  or  such  money  (as  the  case  may  be), 
ia  fully  paid. 

General  Command. 

9.  Whenever  any  volunteers  are  on  actual  ser- 
vice, or  are  undergoing  driU,  exercise,  training, 
or  inspection,  or  are  voluntarily  doing  any  duty, 
they  and  their  officers  shall,  subject  to  regula- 
tions under  this  Act,  be  under  the  command  of 
the  officers  and  petty  officers  of  the  Rojral  navy, 
so,  nevertheless,  that  the  volunteers  shall,  when 
the  circumstances  of  the  service  admit,  be  led  bv 
their  own  officers  and  petty  officers  imder  such 
command. 

Inspection, 

10.  An  annual  inspection  of  every  naval  ar- 
tillery volunteer  corps  shall  be  held  by  some 
officer  appointed  by  the  Admiralty. 

Efficiency, 

11.  The  Admiralty  may  from  time  to  time,  by 
jregulations,  declare  what  is  re<^uisite  to  entitle  a 
vcMunteer  to  be  deemed  an  efficient  volunteer,  by 
defining  for  that  purpose  the  extent  of  attendance 
at  drill  to  be  given  by  the  volunteer,  and  the 
course  of  instruction  to  be  gone  through  by  him, 
and  the  degree  of  proficiency  in  drill  and  instruc- 
tion to  be  attained  by  him  and  his  corps,  such 
proficiency  to  be  judged  of  by  the  inspecting 
officer  at  the  annual  inspection  of  the  corps,  or 
otherwise,  as  from  time  to  time  provided  by 
regulation. 

Disbanding  of  Corps, 

12.  The  Admiralty  may  disband  or  discontinue 
the  services  of  any  naval  artillery  volunteer  corps, 
or  any  part  thereof,  whenever  it  seems  to  them 
expedient  to  do  so. 

Administrative  Organization, 

13.  Where  two  or  more  separate  naval  artillery 
Tolunteer  corps  are  formed  by  the  authority  of 
the  Admiralty  into  a  united  body  for  naval  or 
administrative  purposes,  herein-after  called  a 
brigade,  the  Admiralty  may  from  time  to  time 
constitute  for  such  brigade  a  permanent  staff, 
consisting  of  an  officer,  and  of  so  many  seamen 
instructors  as  may  seem  fit,  or  of  such  an  officer, 
or  of  such  seamen  instructors,  alone. 

For  the  purposes  of  this  Act,  but  subject  to 
any  other  provisions  made  by  regulations  of  the 
Admiralty  under  this  Act,  aU  such  officers  shaJl 
be  deemed  officers  of  the  respective  brigades,  and 
all  such  seamen  instructors  shall  be  deemed  to 
belong  to  the  respective  brigades,  on  the  per- 
manent staff  whereof  they  serve,  but  not  to  be 


officers  of  or  to  belong  to  any  of  the  separate 
corps  formed  into  those  brigades,  and  shall  be 
deemed  respectively  officers  and  petty  officers  of 
the  naval  artillery  volunteer  permanent  staff;  but 
nothing  in  this  Act  shall  be  taken  to  exempt  any 
officer  or  petty  officer  of  the  permanent  staff  of 
such  a  bngade  from  being  subject  (if  it  be  so 
directed  by  regulations  of  the  Admiralty)  to  the 
orders  of  the  officers  of  the  brigade  and  of  the 
separate  corps  formed  into  the  same,  according 
to  such  regulations,  and  subject  thereto,  accord- 
ing to  theur  rank,  and  the  laws  and  usages  of  the 
Royal  navy. 

The  officers  of  every  such  brigade  shall  be 
commissioned  by  the  Admiralty,  and  such  com- 
mission shall  not  be  deemed  vacated  by  the  re- 
vocation, expiration,  or  discontinuance  of  the 
letters  patent  by  which  the  Admiralty  issuing 
the  same  were  appointed. 

Notwithstandmg  the  formation  of  any  such 
brigade,  the  separate  corps  formed  into  the  same 
shidl  be  severally  deemed  naval  artillery  volunteer 
corps  for  all  the  purposes  of  this  Act. 

Courts  of  Inquiry, 

14.  The  Admiralty  may  at  any  time  assemble 
a  court  of  inquiry  to  inauire  into  any  matter 
relative  to  any  naval  artillery  volunteer  corps  or 
brigade,  or  to  any  officer  or  volimteer  or  any 
officer  or  petty  officer  of  the  permanent  stjm 
belonging  thereto,  and  to  recora  the  facts  and 
circumstances  ascertained  on  such  inquiry,  and, 
if  required,  to  report  on  the  same,  for  the  in- 
formation and  assistance  of  the  Admiralty ;  such 
court,  where  the  inquiry  is  with  reference  to  an 
officer,  to  be  composed  of  officers  either  of  the 
Royal  navy  or  of  the  naval  artillery  volunteer 
force,  or  partly  of  officers  of  the  Royal  navy,  and 
partly  of  officers  of  the  naval  artillery  volunteer 
force,  and  in  other  cases  to  be  composed  either 
of  such  officers  as  aforesaid,  and  of  volunteers 
belonging  to  the  corps  or  brigade,  or  of  such 
officers,  or  of  such  volunteers. 

The  commanding  officer  of  a  naval  artilleiy 
volunteer  corps  or  brigade  may  at  any  time 
assemble  a  court  of  inquiry,  composed  either  of 
officers  and  volunteers  belonging  to  the  corps  or 
brigade,  or  of  such  officers,  or  of  such  volunteers, 
to  inquire  into  any  matter  relative  to  the  corps 
or  brigade,  or  to  any  volunteer  or  petty  officer  of 
the  permanent  staff  belonging  thereto,  and  to 
record  the  facts  and  circumstances  ascertained  on 
such  inquiry,  and,  if  required,  to  report  On  the 
same,  for  the  information  and  assistance  of  the 
commanding  officer;  but  nothing  herein  shall 
authorise  any  inquiry  with  reference  to  an  officer 
otherwise  than  by  a  court  assembled  by  direction 
of  the  Admiralty,  and  composed  exclusively  of 
such  officers  as  above  provided  in  this  section  in 
the  case  of  courts  assembled  by  the  Admiralty. 
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RegulaHons, 

15.  The  Admiralty  may  from  time  to  time 
make  ref^ilations  respectinia^  anything  in  this  Act 
directed  op  authorised  to  be  done  ot  provided  by 
regulation,  and  also  such  regulations  as  may 
seem  fit  (not  being  inconsistent  with  any  of  the 
provisions  of  this  Act)  respecting — 
the    appointment,    promotion,    and    rank    of 

officers;  and 
the  assembling  and  |)roceedings  of  courts  of 
inquiiy  to  mquire  into  and  report  on  any 
matter  connected  with  the  government  or 
discipline  of  a  naval  artillery  volunteer  corps 
or  brigade ; 
and  for  the  full  execution  of  ibis  Act,  and  the 
general  government  and  discipline  of  the  ^  naval 
artillery  volunteer  force,  and  may  alter  or  repeal 
any  such  regulations;  and  may  call  for  such 
returns  as  may  from  time  to  time  seem  requisite. 


Part  II. 
Actual  Service. 


16.  In  case  of  actual  or  apprehended  invasion 
of  any  part  of  the  United  Kingdom,  (the  occasion 
being  mrst  communicated  to  both  Houses  of  Par- 
liament if  Parliament  is  sitting,  or  declared  in 
Council  and  notified  by  nroclamation  if  Parlia- 
ment is  not  sitting,)  Her  Majesty  may  direct  the 
Admiralty  to  call  out  the  naval  artillery  volunteer 
corps,  or  any  of  them,  for  actual  service. 

Every  officer  and  volunteer  and  every  officer 
and  petty  officer  of  the  permanent  staff  belonging 
to  every  corps  so  called  out  shall  be  bound  to 
assemble  at  such  place  and  embark  on  board  such 
ships,  and  perform  such  service  on  board  ship, 
or  partly  on  board  ship  and  partly  on  land,  as 
may  be  directed  by  the  Admiralty,  but  the  Ad- 
miralty shall  employ  such  officer  (other  than  an 
officer  of  the  permanent  staff)  and  a  volunteer 
only  (unless  he  otherwise  consent)  in  shins  en- 
ffaged  in  the  defence  of  the  coasts  of  the  United 
Kingdom,  Channel  Islands,  and  Isle  of  Man,  and 
on  service  in  the  seas  adjacent. 

Every  such  officer,  volunteer,  and  petty  officer 
from  the  time  of  his  corps  being  so  called  out 
shaU,  for  the  purposes  of  this  Act,  be  deemed  on 
actual  service.  If  any  such  officer,  volunteer,  or 
petty  officer,  not  incapacitated  by  infirmity  for 
service,  refuses  or  neglects  to  so  assemble  or 
embark,  he  shall  be  deemed  a  deserter. 

17.  Whenever  a  naval  artillery  volunteer  corps 
is  called  out  for  actual  service,  the  following  pro- 
visions shall  take  effect : 

(1.)  There  shall  be  issued,  in  manner  provided 
by  regulation,  the  sum  of  two  gumeas  for 
the  use  of  every  officer  and  volunteer  and 
officer  and  petty  officer  of  the  permanent 


staff  belonging  to  and  assembling  with  the 
corps  (except  such  of  them  as  do  not 
desire  to  receive  the  benefit  thereof);  and 
each  such  sum,  or  so  much  thereof  as  the 
commanding  officer  of  the  corps  thinks 
fit,  shall  be  laid  out,  under  the  direction 
of  the  commanding  officer,  in  providing 
necessaries  for  each  such  officer,  volunteer, 
and  petty  <^cer;  and  within  one  month 
after  receipt  thereof,  an  aoocount  shaH  be 
settled  with  each  such  officer,  volunteer, 
and  petty  officer,  respecting  the  ^)plioation 
thereof,  and  any  unapplied  residue  thereof 
shall  be  paid  to  him : 

(2.)  Such  officers,  volunteers,  and  petty  officers 
shall  be  entitled  to  receive  pay  and  to  be 
victualled,  and  to  allot  a  share  of  pay  to 
their  wives  and  families  in  like  maimer  as 
the  officers,  petty  officers,  and  seamen  of 
Her  Majesty  s  navy  respectively : 

(3.)  On  the  release  of  the  corps  from  actual 
service  there  shall  be  paid,  in  manner  pro- 
vided by  regulation,  one  guinea  to  every 
such  officer,  volunteer,  and  petty  oflScer 
present  with  the  corps  at  the  time  of  sndi 
release  (except  such  of  them  as  do  not 
desire  to  receive  the  same),  in  addition  to 
his  pay. 

18.  After  a  naval  artillery  volunteer  corps  baa 
been  called  out  for  actual  ser^ace,  the  corps  shall 
be  deemed  released  from  actual  service  only  by 
an  order  in  writing  sent  from  the  Admiralty  to 
the  senior  officer  under  whose  command  tbc 
corps  is  serving,  to  be  delivered  by  such  senior 
officer  to  the  commanding  officer  of  the  corps; 
which  order  the  Admiralty  shall  issue  upon  and 
as  soon  as  may  be  after  a  proclamation  of  Her 
Majesty  declaring  the  occasion  to  have  passed, 
and  not  sooner  or  otherwise. 

Before  a  naval  artillery  volunteer  corps  is 
released  from  actual  service  the  corps  shall  be 
returned  to  the  place  in  which  its  head  quarters 
were  situate  at  the  time  that  it  was  caUed  out. 

19.  An  officer  of  the  naval  artillery  volunteer 
force,  disabled  on  actual  service,  shall  be  en- 
titled to  half  pay,  according  to  his  rank;  and 
the  widow  of  such  an  officer  killed  on  actual 
service  shall  be  entitled  to  the  like  pension  for 
life  as  the  widow  of  an  officer  of  Her  Ms^esty's 
navy. 

A  volunteer  or  petty  officer  of  the  yolunteff 
permanent  staff,  disabled  on  actual  service,  Am, 
according  to  his  rank,  be  entitled  to  the  like 
pension  and  other  benefits,  if  any,  as  a  petty 
officer  or  seaman  of  Her  Mijesty's  navy. 
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Part  III. 

Discipline. 

Officers  and  Volunteers, 

20.  With  respect  to  the  discipline  of  officers 
and  volunteers,  and  officers  and  petty  officers  of 
the  naval  artillery  volunteer  permanent  staff  while 
they  are  not  on  actual  service,  or  undergoing  drill, 
exercise,  training,  or  inspection  together  with  or 
voluntarily  doing  any  duty  together  with  Her 
Majesty's  navy  or  marines,  or  Her  Majesty's 
regular  forces,  or  any  part  thereof,  the  following 
provisions  shall  take  effect : — 

(1 .)  The  commanding  officer  of  a  naval  artillerv 
volunteer  corps  may,  subject  to  such 
appeal  to  the  Admiralty  as  herein-after 
mentioned,  dischar^^e  from  the  corps  Kaj 
volunteer,  and  strike  him  out  of  the 
muster  roll,  either  for  disobedience  c^ 
orders  by  him  while  doing  any  duty  with 
his  corps,  or  for  neglect  of  dutjr,  or  mis- 
conduct by  him  as  a  member  of  the  corps 
—or  for  other  sufficient  cause— the  exis- 
tence and  sufficiency  of  such  causes 
respectively  to  be  judged  of  by  the  com- 
manding officer,  or  in  case  of  appeal  by 
the  Admiralty : 
(2.)  The  volunteer  so  discharged  shall,  never- 
theless, be  liable  to  deliver  up  in  good 
order  (fair  wear  and  tear  only  excepted) 
all  arms,  clothing,  and  appointments,  being 
public  proj)erty  or  property  of  his  corps, 
issued  to  him,  and  to  pay  all  money  due 
or  becoming  due  bv  him,  under  the  rules 
of  his  corps,  either  before  or  at  the  time  or 
by  reason  of  his  discharge.  Any  volunteer 
who  feels  aggrieved  by  such  discharge  may 
appeal  to  the  Admiralty  within  a  reasonable 
time  after  such  discharge,  and  the  Admi- 
ralty may  cancel  or  con&rm  such  discharge 
or  give  such  other  directions  with  reference 
thereto  as  to  them  may  seem  just  and 
proper,  and  such  order  of  the  Admiralty 
shall  be  binding  on  all  persons : 
(3.)  If  any  such  officer,  volunteer,  or  petty 
officer  as  aforesaid,  while 

(a.)  He  is  on  board  any  of  Her  Ma- 
jesty's ships  or  on  march  or  duty 
with  the  corps  or  brigade  to  which 
he  belongs,  or  any  pornon  thereof,  or 
(6.)  He  is  engaged  in  any  exercise  or 
drill  with  such  corps  or  brigade,  or 
any  portion  thereof,  or 
(c.)  He  is  wearing  the  clothing  or  ac- 
coutrements of  such  corps  or  brigade, 
and  is  going  to  or  returning  &om  any 
of  Her  Majesty's  ships  or  any  place  of 
exercise,  oriU,  or  assembly  of  such 
corps  or  brigade,  or  is  otherwise  on 
duty. 


disobeys  any  lawfdl  order  of  any  officer 
under  whose  command  he  then  is,  or  is 
guilty  of  misconduct,  the  officer  then  in 
command  of  the  corps  or  brigade,  or  any 
superior  officer  under  whose  command  the 
corps  or  brigade  ^then  is,  may  order  the 
offender,  if  an  officer,  into  arrest,  and  if 
not  an  officer,  into  the  custody  of  any 
volunteer  belonging  to  the  corps  or  brigade, 
or  of  any  petty  office  of  the  naval  artery 
volunteer  permanent  staff : 

Provided  that  the  offender  be  not  kept 
in  such  arrest  or  custody  longer  than 
during  the  time  of  the  corps  or  brigade, 
or  such  portion  thereof  as  foresaid,  then 
remaining  on  board  any  of  Her  Majesty's 
ships,  or  on  march,  or  auty,  or  contmuing 
engaged  in  any  such  exercise  or  drill  as 
aforesaid,  or  otherwise  on  duty,  and  for 
the  purposes  of  this  provision  any  such 
officer  or  volunteer  or  petty  officer  while 
going  to  or  returning  from  any  of  Her 
Majesty's  ships  or  any  place  of  exercise, 
drill,  or  assembly  of  his  corps  shall  be 
deemed  to  be  on  duty  so  long  as  he  con- 
tinues to  wear  the  clothing  or  accoutre- 
ments of  such  corps  or  brigade : 

(4.)  Every  such  arrest  shall  be  forthwith  re- 
ported to  the  commanding  officer  of  the 
corps,  or  such  other  officer  as  may  b* 
provided  by  regulation : 

(5.)  The  Admiralty  may,  subject  to  regulations 
under  this  Act,  remove  from  the  ^aval 
artilleiy  volunteer  permanent  staff  any 
officer  or  petty  officer  of  such  staff  for 
such  reasons,  and  in  such  manner,  and 
after  such  inquiry  or  trial  as  may  be  pro  • 
vided  by  the  said  regulations. 

Actual  Service. 

21.  With  respect  to  the  discipline  of  officers 
and  volunteers  of  the  naval  artillery  volunteer 
force  and  officers  and  petty  officers  of  the  per- 
manent staff  thereof  when  they  are  on  actual 
service,  or  are  undergoing  drill,  exercise,  training, 
or  inspection  together  with  or  voluntiuily  doing 
any  duty  together  with  Her  Majesty's  navy  or 
marines,  or  Her  Majesty's  regular  forces,  or  any 
part  thereof,  the  following  provisions  shall  take 
effect;  namely, — 

The  Naval  Discipline  Act,  1866,  and  all  the 
laws  and  customs  for  the  time  being  in  force  for 
the  government  of  Her  Mijesty's  ships  and  the 
crews  thereof  when  on  actual  service,  shall  extend 
to  and  apply  to  and  in  the  case  of  all  officers  and 
volunteers  of  the  naval  artillery  volunteer  force 
and  officers  and  petty  officers  of  the  naval  ar- 
tillery volunteer  permanent  staff,  and  those  officers, 
volunteers,  and  petty  officers  shall  be  subject  to 
the  said  Act,  laws,  and  customs,  and  shall  also  be 
entitled  to  th>  benefits  thereof,  in  all  respects  as 
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tiie  officers  and  seamen  of  Her  Mijesty's  navy 
for  the  time  bein^  are,  and  as  if  the  naval  artillery 
volunteer  force,  mcluding  the  permanent  staff, 
belonged  to  and  formed  part  of  Her  Mi^estj's 
navy,  subject  only  to  this  variation,  that  a  court- 
martial  for  the  trial  of  an  officer  of  the  naval 
artillery  volunteer  force  or  volunteer  or  officer  or 
petty  officer  of  the  pennanent  staff  thereof  shall 
be  composed,  partly  at  least,  of  officers  of  the 
naval  artillery  volunteer  force. 


Part  IV. 


Rules  and  Property  of  Corps. 

22.  The  officers  and  volunteers  belonging  to  a 
naval  artillery  volunteer  corps  may  from  time  to 
time  make  rules  for  the  management  of  the 
property,  finances,  and  dvil  affeurs  of  the  corps, 
andmav  alter  or  repeal  any  such  rules;  but  any 
such  rules  shall  not  have  effect  unless  and  untd 
the  conunanding  officer  of  the  corps  thinks  fit  to 
transmit  the  same  to  the  Admiral^  for  their 
approval,  and  such  approval  is  notmed  by  the 
Admiralty  to  the  commanding  officer  of  the  corps, 
to  be  by  him  forthwith  communicated  to  the 
corps ;  whereupon  the  rules  so  approved  shall  be 
binding  on  all  persons. 

A  copy  of  the  rules  in  print  or  writing,  or 
partly  in  print  and  partly  m  writing,  certified 
under  the  hand  of  the  commanding  officer  as  a 
true  copy  of  the  rules  whereof  such  approval  has 
been  notified  as  aforesaid,  shall  be  conclusive 
evidence  of  the  rules  of  the  corps. 

23.  All  moneys  subscribed  by  or  to  or  for  the 
use  of  a  naval  lurtillery  volunteer  corps  or  brigade, 
and  all  effects  belonging  to  Miy  such  corps  or 
brigade,  or  lawfully  us^  by  it,  not  being  the 
property  of  any  individual  officer  or  volunteer  or 
officer  or  pett^  officer  of  the  permanent  staff 
belonging  to  the  corps  or  brigade,  and  the  ez- 
•clusive  right  to  sue  for  and  recover  current  sub- 
flcriptions,  arrears  of  subscriptions,  and  other 
jnoney  due  to  the  corps  or  brigade,  and  all  kmds 
^kcquired  by  the  corps  or  brigade,  shall  vest  in 
the  conmiandinjif  officer  of  the  corps  or  brigkde 
for  the  time  being,  and  his  successors  in  office, 
with  power  for  him  and  his  successors  to  sue,  to 
make  contracts  and  conveyances,  and  to  do  all 
other  lawful  things  relating  thereto;  and  any 
civil  or  criminal  proceeding  taken  by  virtue  of 
the  present  section  by  the  commanding  officer  of 
a  corps  or  brigade  shall  not  be  discontinued  or 
abated  by  his  death,  resignation,  or  removal  from 
office,  but  may  be  carried  on  by  and  in  the  name 
of  his  successor  in  office. 

24.  The  commanding  officer  of  a  naval  artillery 
volunteer  corps  or  brigade,  receiving  any  arms, 
ammunition,  or  other  stores  supplied  at  the  public 


expense  or  bv  subscription,  shall,  subject  to  the 
approval  of  the  Admindty,  appoint  a  proper  stoie- 
house  for  the  depositing  and  safe  keeping  of  such 
arms,  ammunition,  or  stores. 

25.  If  any  person  belonging  or  having  be- 
longed to  a  naval  artillery  voluntea  corps  or 
brigade  neglects  or  refuses  to  pay  any  money 
subscribed  or  undertaken  to  be  paid  by  him 
towards  any  of  the  funds  or  expenses  of  such 
corps  or  brigade,  or  due  under  the  rules  of  such 
corps,  and  actually  payable  by  him,  or  to  pay  any 
fine  incurred  by  him  under  the  rules  of  such 
corps,  such  money  or  fine  shall  (without  prqu- 
dice  to  any  other  remedy)  be  recoverable  from 
him,  with  costs,  at  anytime  within  twelve  monUu 
after  the  same  becomes  due  and  payable,  as  a 
penalty  under  this  Act  is  recoverable,  and  when 
recovered  shall  be  applied  as  part  of  the  general 
fund  of  the  corps  or  brigade. 

Provided  that  the  person  ordered  l^  the  court 
of  summary  jurisdiction  before  whom  such  money 
or  fine  is  recoverable  to  nay  such  money  or  fine 
shall  not  be  imprisoned  tor  default  in  payment 
thereof,  or  o(  any  costs  incurred  in  respect  thereof, 
unless  the  court  on  making  the  order  for  im- 
prisonment is  satisfied  that  such  person  has  or 
nas  had  since  the  date  of  the  order  for  payment 
the  means  to  pay  such  money  or  fine  and  refdses 
or  neglects  or  has  refused  or  neglected  to  pay  tiie 
same. 

26.  If  any  person  designedly  makes  away  with, 
sells,  pawns,  wrongfully  destroys,  wrongfdlly 
daniages,  or  negligently  loses  any  thing  issued 
to  him  as  a  volunteer  or  petty  officer  of  ^e  naval 
artillery  volunteer  permanent  staff,  or  wrongfully 
refuses  or  wrongfully  neglects  to  deliver  up,  on 
demand,  any  thing  issued  to  him  as  a  volunteer 
or  such  petty  officer,  the  value  thereof  shall  be 
recoverable  from  him,  with  costs,  as  a  penalty 
under  this  Act  is  recoverable ;  and  he  shall  also, 
for  every  such  offence  of  designedly  making  away 
with,  sdling,  pawning,  or  wrongfully  destroying 
as  aforesaid,  be  liable,  on  the  prosecution  of  the 
commanding  officer  of  the  corps  or  brigade  issuing 
the  thing  made  away  with,  sold,  pawned,  or 
destroyed,  to  a  penalty  not  exceeding  five  pounds. 

27.  If  any  person  knowingly  buys  or  takes  in 
exchange  or  pawn  from  any  volunteer  or  petty 
officer  of  the  naval  artillery  volunteer  permanent 
staff,  or  any  person  acting  on  his  behalf,  or  solicits 
or  entices  any  such  volunteer  or  petty  officer  to 
sell  or  pawn,  or  knowingly  assists  or  acts  for  any 
such  volunteer  or  petty  officer  in  selling  or  pawn- 
ing, or  has  in  his  possession  or  keeping,  without 
satisfactorily  accounting  for,  any  arms,  clothing, 
or  appointments,  being  public  property  or  pro- 

gerty  of  any  naval  artillery  volunteer  corps  or 
rigade,  or  any  public  stores  or  ammunition 
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issued  for  the  use  of  any  sucli  corps  or  brigade, 
he  shall  be  liable  for  the  first  offence  to  a  penalty 
not  exceeding  twenty  pounds,  and  for  a  second 
and  eveiy  subsequent  offence  to  a  penalty  not 
exceeding  twenty  pounds  or  less  than  five  pounds, 
with  or  without  imprisonment  for  any  t^rm  not 
exceeding  six  months,  with  or  without  hard 
labour. 

On  the  prosecution  of  any  person  for  any  sub- 
sequent offence  under  this  section,  a  copy  of  the 
conviction,  certified  by  the  proper  officer  of  the 
court  among  the  records  of  which  the  conviction 
is  filed,  or  proved  to  be  a  true  cop^,  shall  be 
sufficient  evidence  to  prove  a  conviction  for  the 
former  offience,  and  such  conviction  shall  be  pre- 
sumed not  to  have  been  quashed  on  appeal  until 
the  contrary  is  shown. 

2d.  Where  any  person  neglects  or  refuses,  on 
demand  made  as  herein-after  mentioned,  to  deUver 
up  any  property  (whether  arms,  clothing,  ap- 
pointments, ammunition,  or  public  stores,)  which 
IS  public  property,  or  the  property  of  a  naval 
artillery  volunteer  corps  or  brigaae,  and  has  been 
issued  to  such  person  or  is  in  his  possession  or 
keeping  as  an  officer  or  volunteer,  or  an  officer  or 
petty  officer  of  the  naval  artillery  volunteer  per- 
manent staff,  haj  court  of  summary  jurisdiction 
may,  upon  reasonable  ground  being  shown  for  a 
suspicion  that  the  property  is  to  be  found  on  any 
premises,  issue  a  warrant  empowering  the  person 
therein  named  to  enter  upon  such  premises  and 
search  for  the  property,  and  the  person  so  em- 
powered may  enter  and  search  accordingly,  and 
shall  seize  such  ^property,  if  found,  and  remove 
the  same  with  all  convenient  speed  to  such  place 
as  may  be  directed  by  the  Admiralty,  person,  or 
officer  who  made  the  demand. 

Notwithstanding  any  such  seizure  and  removal, 
the  same  penalty  may  be  enforced  against  any 
person,  ana  the  value  of  any  such  property  may 
be  recovered  from  the  person  neglecting  or 
refusing  as  aforesaid,  in  the  same  manner  as  if 
such  seizure  and  removal  had  not  been  made. 

A  demand  may  be  made  for  the  purposes  of 
this  section  by  the  following  persons ;  namely, 
(1.)  In  any  case  by  th^  Admiralty  or  any  per- 
son authorised  in  writing  by  them  : 
(2.)  In  the  case  of   a  volunteer   and   petty 
officer  of  the  permanent  staff  and  an  officer 
of  inferior  rank  to  the  person  making  the 
demand,  by  the  commanding   officer  or 
officer  of  the  permanent  staff  of  the  naval 
artillery  volunteer   corps   or   brigade   to 
which  such  property  belongs,  or  to  which 
such  volunteer  or  officer  befongs. 
The  demand  may  be  made  by  the  aeliveiy  of  a 
written  notice  to  the  person  upon  whom  the 
demand  is  made,  or  by  leaving  the  same  at  his 
usual  or  last  known  place  of  abode,  or  if  no  such 
abode  is  known,  by  affixing  the  same  at  the 


orderly  room  or  other  room  where  the  business  is 
carried  on  of  the  corps  or  brigade  to  which  he 
belongs  or  belonffed,  or  at  the  place  where  notices 
relating  to  such  corps  or  brigade  are  usually 
affixed. 

29.  If  any  person  wilfully  commits  any  damage 
to  any  butt  or  target  belonging  to  or  lawfuUy 
used  by  any  naval  artillery  volunteer  corps  or 
brigade,  or,  without  the  leave  of  the  commanding 
officer  of  the  corps  or  brigade,  searches  for  bullets 
in  or  otherwise  disturbs  the  soil  forming  such 
butt  or  target,  he  shall  for  every  such  offence  be 
liable,  on  the  prosecution  of  the  commanding 
officer,  to  a  penalty  not  exceeding  ^ye  pounds. 


Part  V. 
Acquisition  op  Land  fob  Rangbs. 

30.  The  provisions  of  part  five  of  The  Volunteer 
Act,  1863,  intituled  ''Acquisition  of  Land  for 
Ranges,"  as  extended  by  section  seventeen  of 
The  Rqfulation  of  the  Forces  Act,  1871,  shall 
apply  in  like  manner  as  if  the  said  part  and  sec- 
tion were  herein  enacted,  with  the  substitution  of 
the  Admiral^  for  one  of  Her  Mijesty's  Principal 
Secretaries  of  State,  and  of  nayal  artillery  volunteer 
corps  for  volunteer  corps. 


Pabt  VI. 

EXBMPTIONS. 


31 .  Every  officer  of  the  naval  artillery  volunteer 
force,  and  every  efficient  volunteer,  and  every 
officer  and  petty  officer  of  the  naval  artillery 
volunteer  permanent  staff,  shall  be  exempt  from 
liability  to  serve  personallv  or  to  provide  a  substi- 
tute in  the  militm  of  England  or  of  Scotland. 

In  the  case  of  a  volunteer,  such  exemption 
shall  cease  on  his  ceasing  to  be  enrolled  in  the 
corps  in  connexion  with  which  he  becomes  en- 
titled to  be  deemed  efficient,  unless  he  quits  such 
corps  on  account  of  his  changing  his  place  of 
residence,  in  which  case  the  exemption  shall 
revive  if  within  ten  days  after  quitting  such  corps 
he  is  enrolled  in  another  naval  artillery  volunteer 
corps. 

The  certificate  of  the  commanding  officer  of  a 
naval  artillery  volunteer  corps  (in  the  form  set 
forth  in  the  Schedule  to  this  Act,  with  such 
variations  as  circumstances  may  require)  certifying 
that  the  person  named  therein  is  a  volunteer  en- 
rolled in  that  corps,  and  is  exempt  as  aforesaid, 
shall  be  conclusive  evidence  thereof. 

32.  If  any  commanding  officer  of  a  naval  artil- 
lery volunteer  corps  or  brigade  knowingly  gives 
any  false  certificate  under  this  Act,  he  shall  for 
everf  such  offence  be  liable  to  a  penalty  not  ex- 
cee(ung  two  hundred  pounds,  to  be  recovered  in 
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England  by  action  in  a  superior  court  of  law  at 
Westminster,  in  Scotland  by  proceedings  in  the 
Court  of  Session,  and  in  the  Isle  of  Man  by  pro- 
ceedings in  any  court  of  competent  jurisdiction, 
and  to  be  applied  to  the  use  of  Her  Majesty. 

33.  Notwithstanding  anything  in  the  rules  of 
any  friendly  or  benefit  society,  a  person  shall 
not  lose  any  interest  in  the  society  by  reason  of 
his  enrolment  or  service  in  a  naval  artillery  volun- 
teer corps,  or  his  engagement  or  service  on  the 
naval  artillery  volunteer  permanent  staff;  and 
any  dispute  arising  between  such  society  and 
person  by  reason  of  such  enrolment,  engagement, 
or  service  shall  be  deemed  a  dispute  directed  by 
the  rules  of  the  society  to  be  decided  by  justices 
of  the  peace,  according  to  the  Acts  for  the  time 
being  in  force  relative  to  friendly  or  benefit 
societies. 

34.  Officers  and  volunteers  of  the  naval  ar- 
tillery volunteer  force,  and  officers  and  petty 
officers  of  the  permanent  staff  belonging  thereto, 
being  on  march  or  duty,  or  going  to  or  returning 
from  the  ship  or  place  appointed  for,  and  on  the 
day  for  drill,  exercise,  inspection,  review,  or  other 
public  duty,  and  being  in  uniform,  and  any  horses, 
carts,  waggons,  carriages,  vessels,  barges,  or  boats 
conveying  or  retiu*ning  from  having  conveyed 
only  such  officers,  volunteers,  or  petty  officers, 
so  being  on  march  or  duty,  or  going,  or  returning 
as  aforesaid,  or  conveying,  or  returning  from  con- 
veyinpr  only  baggage  or  military  stores  of  any 
naval  artillery  volunteer  force,  shall  be  entitled  to 
the  same  exemption  from  dues,  duties,  or  tolls, 
leviable  at  anv  pier,  wharf,  quay,  landing-place, 
or  bridge  to  which  any  officer  or  seaman  of  Her 
Majesty's  navy,  or  any  horse,  cart,  waggon,  or 
carriage  conveying  such  officer  or  seaman,  or  con- 
veying Her  Majesty's  naval  stores,  may  respec- 
tively by  law  be  entitled. 

If  any  person  demands  'or  takes  any  duty  or 
toll  in  contravention  of  the  present  section,  or  if 
any  person  makes  any  false  representation  re- 
specting himself  or  any  other  person,  or  any 
animal,  vessel,  or  thing,  with  intent  to  obtain  for 
himself  or  otherwise,  or  fraudulently  obtains  for 
himself  or  otherwise,  any  exemption  under  the 
present  section,  he  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds. 


Part  VII. 

MiSCELLANSOUS. 


36.  Any  pecuniary  penalty  under  this  Act  the 
mode  of  recovery  of  which  is  not  otherwise  ex- 
pressly provided  for  by  this  Act,  and  any  money 
or  fine  by  this  Act  maae  recoverable  as  a  penalty 
under  this  Act  is  recoverable,  may  be  recovered  as 
follows;  namely,— 


In  England  may  be  recovered  in  maimer  di- 
rected by  The  Summary  Jurisdiction  Acts;  and 

In  Scotland  may  be  recovered  before  the  sheriff, 
and  may  be  recovered  under  the  provisions  <^ 
The  Summary  Procedure  Act,  1864,  and  all  juris- 
dictions, powers,  and  authorities  necessary  for 
that  purpose  are  hereby  conferred  on  sheriffii; 
and 

In  the  Isle  of  Man  may  be  recovered  in  such 
courts  and  in  such  manner  as  any  Act  having  the 
force  of  law  therein  may  firom  time  to  time  pro- 
vide, or  if  there  is  no  such  Act  which  apphes, 
then  in  and  before  a  court  of  summary  jun8(&- 
tion,  and  in  the  manner  in  which  the  like  <^enceB, 
penalties,  and  payments  may  be  prosecuted  and 
recovered  by  the  laws  of  the  Isle  of  Man,  or  as 
near  thereto  as  circumstances  admit. 

Provided  that  the  court  of  summary  jurisdicticm 
in  England,  when  hearing  and  determining  an 
information  or  complaint,  shall  be  oo&stitated 
either  of  two  or  more  justices  of  the  peace  in 

Eetfy  sessions  sitting  at  a  place  appointed  for 
olcling  petty  sessions,  or  of  some  magistrate  or 
officer  sitting  alone  or  with  others  at  some 
court  or  other  place  appointed  for  the  adminislra- 
tion  of  justice,  and  for  the  time  bein^  empowend 
by  law  to  do  alone  any  act  authorised  to  he  done 
by  more  than  one  justice  of  the  peace. 

All  proceedings  and  matters  under  this  Act 
which  are  to  be  token  or  done  before  or  in  respect 
of  which  jurisdiction  is  given  to  a  court  of  sum- 
mary jurisdiction,  shall  be  deemed  to  be  matters 
on  which  that  court  has  authority  by  law  to  make 
an  order,  in  pursuance  of  the  Summary  Jurisdic- 
tion Acts. 

36.  In  any  summary  proceeding  for  the  pa^ 
poses  of  this  Act, — 

(1.)  The  description  of  any  offence  under  this 
Act  in  the  words  of  such  Act,  or  as  near 
thereto  as  may  be,  shall  be  sufficient  in 
law: 

(2.)  Any  exception,  exemption,  proviso,  excuse, 
or  qualification,  whether  it  does  or  not  ac- 
company the  description  of  the  offence  in 
this  Act,  may  be  proved  by  the  defendant, 
but  need  not  be  specified  or  negatived  in 
the  information  or  complaint,  and  if  so 
specified  or  negatived,  no  proof  in  rela^on 
to  the  matters  so  specified  or  negatived 
shall  [be  required  on  the  part  of  the  in- 
formant or  complainant : 

(3.)  A  previous  conviction  need  not  be  set  out 
or  specified  in  any  information  or  com- 
plaint. 

37.  Where  the  sum  adjudged  to  be  paid  on  a 
smnmary  conviction  or  ac^udication,  inclusive  of 
any  costs,  exceeds  five  pounds,  or  the  imprison- 
ment awarded  exceeds  one  month,  and  the  jperson 
who  is  convicted,  or  against  whom  the  adjudica- 


Digitized  by 


Google 


CHAP.  77.] 


36  &  37  VICTORIA,  1873. 


267 


tion  is  made,  feel  "aggfrieyed  by  such  conviction 
or  adjudication,  he  may  appeal  therefrom. 

V 

38.  In  England  the  conditions  and  regulations 
following  sludl  apply  to  an  appeal  under  this 
Act: 

( 1 .)  The  appeal  shall  be  made  to  the  next  court 
of  general  or  quarter  sessions,  for  the 
county  or  place  in  which  the  cause  of  ap- 
]>eal  has  arisen,  holden  not  less  than 
twenty-one  days  after  the  decision  of  the 
court  from  which  the  appeal  is  made : 

(2.)  The  appellant  shall,  within  ten  days  after 
the  cause  of  appeal  has  arisen,  give  notice 
to  the  other  party  and  to  the  court  of 
sunmiary  jurisdiction  of  his  intention  to 
appeal,  and  of  the  ground  thereof : 

(3.)  The  appellant  shall,  within  three  days  after 
such  notice,  enter  into  a  recognizance 
before  a  justice  of  the  peace,  with  two 
sufficient  sureties,  conditioned  personally 
to  try  such  appeal,  and  to  abide  the  judg- 
ment of  the  court  thereon,  and  to  pay  such 
costs  as  may  be  awarded  by  the  courts  or 
(if  such  appeal  is  against  a  decision  whereby 
only  a  sum  of  money  is  adjudged  to  be 
paid)  give  such  other  security,  by  deposit 
of  money  with  the  clerk  of  the  court  of 
summary  jurisdiction  or  otherwise,  as  the 
justice  may  allow : 

(4.)  The  appellant,  after  enteving  into  such 
recognizance  or  giving  such  other  security 
as  aforesaid,  shall  forthwith  give  notice  in 
writing  thereof  to  the  other  party : 

(5.)  The  clerk  of  the  court  of  summary  juris- 
diction shall,  seven  days  at  least  before  the 
sessions,  transmit  to  the  clerk  of  the  peace 
the  recognizance  duly  signed  by  the  justice, 
or,  if  such  other  security  as  aforesaid  is 
taken,  a  certificate  thereof  signed  by  such 
justice  or  clerk : 

(6.)  Where  the  appellant  is  in  custody  the 
justice  may,  if  ne  think  fit,  on  the  appellant 
entering  into  such  recognizance  or  giving 
such  other  security  as  aforesaid,  release 
him  from  custody : 

(7.)  The  court  of  appeal  may  adjourn  the 
appeal,  and  upon  the  hearing  thereof  may 
confirm,  reverse,  or  modify  the  decision  of 
the  court  of  summary  jurisdiction,  or  remit 
the  matter  to  the  court  of  summary  juris- 
diction with  the  opinion  of  the  court  of 
appeal  thereon,  or  make  such  other  order 
in  the  matter  as  the  court  thinks  just : 

(8.)  The  court  of  appeal  may  also  make  such 
order  as  to  costs  to  be  paid  by  either  party 
as  the  court  thinks  just : 

(9.)  Whenever  a  decision  is  reversed  by  the 
court  of  appeal  the  clerk  of  the  peace  shall 
indorse  on  the  conviction,  order,  or  other 
adjudication  a  memorandum  that  the  same 


has  been  so  reversed,  and  whenever  any 
copy  or  certificate  of  such  conviction, 
order,  or  other  adjudication  is  made,  a 
copy  of  such  memorandum  shall  be  added 
thereto,  and  shall  be  sufficient  evidence 
that  the  conviction,  order,  or  other  adjudi- 
cation has  been  reversed  in  every  case 
where  such  copy  or  certificate  would  be 
sufficient  evidence  of  such  conviction, 
order,  or  other  adjudication  : 
(10.)  Every  notice  in  writing  required  by  this 
section  to  be  given  by  an  appellant  may 
be  signed  by  him  or  by  his  attorney  on  his 
beha&;  and  every  such  notice  and  every 
recognizance  and  certificate  mentioned  in 
this  section  may  be  transmitted  by  the 
post  in  the  ordinary  way. 

39.  In  Scotland,  a  person  authorised  to  appeal 
under  this  Act  from  a  court  of  summary  juris- 
diction may  appeal  therefirom  to  the  next  circuit 
court  of  justiciary,  or,  where  there  are  no  circuit 
courts,^  the  lugfa  Court  of  Justiciary  at  Edin- 
burgh, in  the  manner  prescribed  by  such  of  the 
provisions  of  the  Act  of  the  twentieth  year  of  the 
reign  of  King  George  the  Second,  chapter  forty- 
throe,  and  any  Act  amending  the  same,  as  relate 
to  appeals  in  matters  criminal,  and  by  and  under 
the  rules,  limitations,  conditions,  and  restrictions 
contained  in  the  said  provisions. 

40.  No  order  or  conviction  made  in  any  matter 
arising  under  this  Act,  either  originally  or  on 
appeal,  shall  be  quashed  for  want  of  form,  and  no 
oraer  or  conviction  made  by  a  court  of  summary 
jurisdiction  against  which  a  person  is  authorised 
by  this  Act  to  appeal  shall  be  removed  by  cer- 
tiorari or  otherwise,  either  at  the  instance  of  the 
Crown  or  of  any  private  party,  into  any  superior 
court.  Moreover,  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  therein, 
provided  that  there  is  a  valid  conviction  to  main- 
tain such  warrant,  and  it  is  alleged  in  the  warrant 
that  the  person  named  therein  has  been  convicted. 

41 .  Any  pecuniary  penalty  recovered  summarily 
under  this  Act  on  the  prosecution  of  the  com- 
manding officer  of  a  naval  artillery  volunteer 
corps  or  brigade  shall  (notwithstanding  anything 
in  any  Act  relating  to  municipal  corporations  or 
to  the  metropolitan  police  district  or  in  any  other 
Act)  be  paid  to  the  commanding  officer,  and  be 
applied  as  part  of  the  general  fund  of  tiie  corps 
or  brigade. 

42.  The  commanding  officer  of  any  naval 
artilleiy  volunteer  corps  or  brigade  may  appear  in 
any  counly  court  or  before  any  court  of  summary 
jurisdiction  by  any  officer  or  petty  officer  of  the 
permanent  stMf  of  such  corps  or  brigade,  or  by 
any  officer  or  member  of  the  corps  or  brigade 
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authorised  in  writing  under  the  hand  of  such 
commanding  officer. 

43.  In  this  Act— 

The  term  "  Admiralty  "  means  the  Lord  High 
Admiral,  or  the  Ck>mmissioners  for  executing 
the  office  of  Lord  High  Admiral  for  the  time 
being,  or  any  two  of  them : 

The  term  "commanding  officer  of  a  corps'* 
means  the  officer,  petty  officer,  or  other 
member  of  the  corps  (exclusive  of  the  per- 
manent stafp  thereof)  who  holds  the  highest 
rank  in  such  corps  : 

The  term  "volunteer  *'  means  a  petty  officer  or 
gunner  belonging  to  a  naval  artillery  volun- 
teer corps,  exclusive  of  the  permanent  stafiE 
thereof: 

The  term  "  person '*  includes  (where  the  case 
re<^uires)  a  body  of  persons,  corporate  or 
immcorporate : 

The  term  *'  Summary  Jurisdiction  Acts  "  means, 
as  to  England,  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  the  reign  of 
Her  present  Mijesty,  chapter  forty-mree, 
intituled  *'  An  Act  to  facilitate  the  pierform- 
**  ance  of  the  duties  of  justices  of  the  peace 
"  out  of  sessions  within  England  and  Wales 
"  with  respect  to  summary  con\'ictions  and 
"  orders,*'  and  any  Acts  amending  the  same, 
and  as  to  Scotland  the  Summary  Procedure 
Act,  1864 : 


The  term  "  sheriff" includes  in  Scotland  sheriff 

substitute : 
The  term  "court  of  summary  jurisdiction" 

means, — 

In  England,  any  justice  or  justices  of  the 
peace,  metropolitan  police  magistrate, 
stipendiary  or  other  magistrate,  or  officer, 
b^  whatever  name  called,  to  whom  juris- 
diction is  given  bv  the  Summary  Junsdio- 
tion  Acts  or  any  Acts  therein  rmrred  to; 

In  Scotland,  any  sheriff; 

In  the  Isle  of  Man,  the  court,  justices,  or 
magistrates  who  exercise  jurisdiction  in 
the  like  cases  to  those  in  which  the  Sum- 
mary Jurisdiction  Acts  are  applicable : 
The  term  "appointments"  includes  accoutre- 
ments and  equipments  of  every  kind  other 

than  clothing. 

44.  All  the  provisions  of  this  Act  relating  to  a 
brigade  shall  apply  to  any  united  body  formed  of 
two  or  more  separate  naval  artillery  volunteer 
corns  for  naval  or  administrative  purposes  by  the 
authority  of  the  Admiralty,  whether  the  corps  so 
united  are  formed  into  a  brigade  or  any  o^er 
body. 

45.  This  Act  shall  not  extend  to  Ireland. 

4  6.  This  Act  may  be  cited  as  the  Naval  Artilleiy 
Volunteer  Act,  1873. 


Schedule. 


Certificate  for  Exemption  from  Militia. 

I,  A,B.,  conmianding  officer  of  the 
naval  artillery  volunte^  corps,  hereby  certify  that 
CJ),  is  a  volunteer  enrolled  in  that  corps,  and  is 
by  virtue  of  The  Naval  Artillery  Volunteer  Act, 
1873,  exempt  from  liability  to  serve  personally  or 


to  provide  a  substitute  in  the  militia  of  [England, 
or  as  the  case  may  6e]. 

Given  under  my  hand  at  this 

da^  of  one  thousand  eight  hundred  aad 

[stxty-four'], 

[^lAeutenant'Commanding.] 


Chap.  78. 
The  Sanitary  Act,  1866,  Ireland^  Amendment  Act,  1873. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title, 

2.  Extent  of  Act. 

3.  Construction  of  Act. 

4.  Interpretation, 

5.  Amendment  of  section  30  of  the  Sanitary  Act,  1866. 
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An  Act  to  amend  the  Sanitary  Act, 
1866,  so  far  as  the  same  relates  to  the 
Nuisance  Authorities  of  Ports  in  Ire- 
land. (5th  August  1873.) 

Whbrbas  by  section  thirty  of  the  Sanitary 
Act,  1866,  it  was  amongst  other  things  enacted, 
that  for  the  purposes  of  the  said  Act  B,nj  ship, 
vessel,  or  boat  that  is  in  a  place  not  within  the 
disl^ct  of  a  nuisance  authority  shall  be  deemed 
to  be  within  the  district  of  such  nuisance  autho- 
rity as  may  be  prescribed  by  the  Privy  ^Council, 
but  no  sufficient  provision  was  made  for  the 
payment  in  certain  cases  of  the  expenses  to  be 
thereby  incurred  by  the  nuisance  authority  so 
prescribed : 

And  whereas  by  the  Local  Government  Board 
(Ireland)  Act,  lb72,  the  powers  conferred  bjr 
said  section  thirty  of  the  Sanitary  Act,  1866, 
upon  the  Privy  Council  were  tran^erred  to  the 
Local  Government  Board  for  Ireland  : 

And  whereas  it  is  expedient  to  amend  the  said 
section  so  fu  as  it  relates  to  Ireland,  and  to  pro- 
vide for  the  payment  of  such  expenses  in  manner 
by  this  Act  prescribed : 

Be  it  themore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows ;  that  is  to  say, 

1.  This  Act  may  w  cited  for  aU  purposes  as 


"The  Sanitary  Act, 
Act,  1873.'" 


1866.  Ireland,  Amendment 


2.  This  Act  shall  extend  to  Ireland  only. 

3.  The  Sanitary  Act,  1866,  so  far  as  the  same 
relates  to  Ireland,  and  this  Act,  shall  be  construed 
together  as  one  Act. 

4.  In  this  Act  the  following  expressions  shall 


have  the  meanings  respectively  assigned  to  them ; 
that  is  to  say. 

The  expression  *'  port  '*  shall  mean  a  port  as 
established  for  the  purposes  of  the  laws 
relating  to  the  customs  of  the  United 
Kingdom : 

The  expression  "port  nuisance  authority*' 
shall  mean  any  nuisance  authority  pre- 
scribed by  the  Local  Government  Board  for 
Ireland,  under  the  provisions  of  section 
thirty  of  the  Sanitary  Act  as  amended  by 
the  Local  Government  Board  (Ireland)  Act, 
1872: 

The  expression  "riparian  nuisance  district" 
shall  mean  any  nuisance  district  (including 
the  district  of  the  port  nuisance  authority) 
any  part  of  which  abuts  on  any  river  or 
coast  forming  part  of  a  port. 

5.  Any  expenses  incurred  by  a  port  nuisance 
authority  in  carrying  into  effect  the  thirtieth 
section  of  the  Sanitajry  Act,  1866,  shall,  in  case 
the  Local  Government  Board  for  Ireland  shall  so 
direct,  be  defrayed  out  of  a  common  fund  to  be 
contributed  by  the  riparian  nuisance  districts  in 
such  proportions  as  the  said  Local  Government 
Board  thmks  just  and  shall  order. 

For  the  purpose  of  obtaining  payment  from 
the  other  contributary  riparian  nuisance  autho- 
rities of  the  sum  to  be  contributed  by  them  the 
port  nuisance  authority  shall  issue  its  precept  to 
each  such  authority,  requiring  it  within  a  time 
limited  by  the  precept  to  pay  tne  amount  therein 
mentioned  to  the  port  nuisance  authority,  or  to 
such  person  as  the  port  nuisance  authon^  may 
direct. 

Any  contribution  payable  by  a  riparian  nui- 
sance authority  to  a  port  nuisance  authority  shall 
be  a  debt  due  frt)m  it,  and  may  be  recovered 
accordingly,  such  contribution  being  deemed 
expenses  of  such  nuisance  authoritjr  incurred  by 
them  in  carrying  into  effect  the  said  provisions 
of  the  Sanitiuy  Act,  1966. 


Chap.  79. 
7%e  Appropriaiion  Act,  1873. 


ABSTRACT   OP  THE   RNACTMENTS. 

Grant  out  of  Consolidated  Fund* 

1.  Issue  0/26,470,716/.  out  of  the  Consolidated  Fund. 

2.  Power  for  the  Treasury  to  borrow. 

Appropriation  of  Grants. 

3.  Appropriation  of  sums  voted  for  supply  services, 

4.  Treasury  may,  in  certain  cases  of  exigency,  authorise  expen^ure  unprovided  for ;  provided  that  the 

aggregate  grants  for  the  navy  services  and  for  the  army  services  respectively  be  not  exceeded, 

5.  Sanction  for  navy  and  army  expenditure  for  1871-72  unprovided  for, 

6.  Short  iUle  of  Act. 

Schedules,  
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STATUTES  OF  THE  EEALM. 


[chap.  79. 


An  Act  to  apply  a  sum  out  of  the  Con- 
solidated Fund  to  the  service  of  the 
year  ending  the  thirty-first  day  of 
March  one  thousand  eight  hundred 
and  seventy-four,  and  to  appropriate 
the  Supplies  granted  in  this  Session  of 
Parliament.  (6th  August  1873.) 

Most  Gracious  Sovereign, 
Wb,  Your  Mcyesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your  Ma- 
jesty in  this  session  of  Parliament,  have  resolved 
to  .grant  unto  Your  Majesty  the  sum  herein-after 
mentioned;  and  do  therefore  most  humbly  be- 
seech Your  Majesty  that  it  may  be  enacted; 
and  be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Grant  out  of  Consolidated  Fund, 

1.  The  Commissioners  of  Her  Mijesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
mi^ng  good  the  supply  granted  to  Her  Mi^esty 
for  the  service  of  the  year  ending  on  the  thipty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-four,  the  sum  of  twenty-six  million 
four  hundred  and  seventy  thousand  seven  him- 
dred  and  sixteen  pounds. 

2.  The  Commissioners  of  Her  Migesty's  Trea- 
sury may  borrow  fW>m  time  to  time  on  tne  credit 
of  the  said  sum  of  twenty-six  million  four  hun- 
dred and  seventy  thousand  seven  hundred  and 
sixteen  })ounds,  any  sum  or  sums  of  eaual  or  less 
amount  in  the  whole,  and  shall  repay  tne  moneys 
so  borrowed,  with  interest  not  exceeding  five 
pounds  per  centum  per  annum,  out  of  the  grow- 
mg  produce  of  the  Consolidated  Fund  at  any 
period  not  later  than  the  next  succeeding  quarter 
to  that  in  winch  the  said  sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majest^fs  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fUnd  is  available. 

Appropriation  of  Grants. 

3.  All  sums  granted  by  this  Act  and  the  other 
Acts  mentioned  in  Schedule  (A.)  annexed  to  this 
Act  out  of  the  said  Consolidated  Fund  towards 
making  good  the  supply  granted  to  Her  Majestjr, 
amounting,  as  appears  by  the  said  Schedule,  m 


the  aggregate  to  the  sum  of  forty-seven  million 
seven  hundred  and  eighty-eight  thousand  and 
sixty-two  pounds  nineteen  shillings  and  nine- 
pence,  are  appropriated  and  shall  bs  deemed  to 
have  been  appropriated  as  from  the  date  of  the 
passing  of  the  first  of  the  Acts  mentioned  in  the 
said  Schedule  (A.)  for  the  purposes  and  senrices 
expressed  in  Schedule  (B.)  annexed  hereto. 

The  abstract  of  schedules  and  schedules  an- 
nexed hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  d  this  Act 
in  the  same  manner  as  if  they  had  been  contained 
in  the  body  thereof. 

4.  If  a  necessity  arise  for  incurring  expenditure 
not  {Rt>vided  for  in  the  sums  appropriated  ta 
naval  and  military  services  by  this  Act,  and 
which  it  may  be  detrimental  to  the  public  service 
to  postpone  until  provision  can  be  made  for  it  bj 
Parliament  in  the  usual  course,  each  of  the  de- 
partments entrusted  with  the  control  over  the 
said  services  shall  forthwith  make  application  in 
writing  to  the  Commissioners  of  Her  Majest^'B 
Treasury  for  their  authority  to  defray  temporanly 
such  expenditure  out  of  any  surpluses  which  may 
have  been  or  which  may  be  effected  by  the  saving 
of  expenditure  upon  votes  within  the  same  depart- 
ment, and  in  such  application  the  department 
shall  represent  to  the  Conunissioners  of  the  Trea- 
sury the  circumstances  which  may  render  such 
additional  expenditure  necessary,  and  thereupon 
the  said  Commissioners  may  authorise  the  expen- 
diture unprovided  for  as  aforesaid  to  be  tem- 
porarily defrayed  out  of  any  surpluses  which  may 
have  been  or  which  may  be  effected  as  aforesaid 
upon  votes  within  the  same  department ;  and  a 
stiatement  showing  all  cases  in  which  the  naval 
and  military  departments  have  obtained  tiie 
sanction  of  the  said  Commissioners  to  any  ex- 
penditure not  provided  for  in  the  respective  votes 
aforesaid,  accompanied  by  copies  of  the  repre- 
sentations made  to  them  by  the  said  departmentB, 
shall  be  laid  before  the  House  of  Commons  witii 
the  appropriation  accounts  of  navy  and  anny 
services  for  the  year,  in  order  that  such  pro- 
ceedings may  be  submitted  for  the  sanction  of 
Parliament,  and  that  provision  may  be  made  for 
the  deficiencies  upon  the  several  votes  for  the 
said  services  in  such  manner  as  Parliament  may 
determine. 

The  Commissioners  of  the  Treasury  shall  not 
authorise  any  expenditure  which  may  cause  an 
excess  upon  the  aggregate  sums  appropriated  by 
this  Act  for  naval  services  and  for  army  services 
respectively. 

5.  Whereas  the  Commissioners  of  the  Treisiuy* 
under  the  powers  vested  in  them  by  the  Act  of 
the  session  neld  in  the  thirty-fourth  and  thirty- 
fifth  years  of  the  reign  of  Her  present  Mm^i 
chapter  eighty-nine,  have  authorised  expendituie 
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not  provided  for  in  the  sams  appropriated  by 
the  said  Act  to  certain   votes   for  naval   and 
mflitaiT  services  for  the  year  ended  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-two,  to  be  in  part  temporarUy  defrayed 
out  of  the  baUnces  unexpended  m  respect  of  the 
sums  appropriated  to  certain  other  votes  for  naval 
and  military  services  for  the  said  year ;  m., 
Ist.  Expenditure  for  certain  navy  services  un- 
provided for,  temporarily  defirayed  to  the 
extent  of  two  hundred  and  twelve  thou- 
sand five  hundred  and  ninety-six  pounds 
two  shillings  and  fiightpence  out  of  the 
unexpended  balances  of  certain  other  votes 
for  navy  services : 


2d.  Expenditure  for  certain  army  services  un- 
provided for,  temporarily  defrayed  to  the 
extent  of  two  hundred  and  twenty-three 
thousand  four  hundred  and  ninety-six 
pounds  twelve  shillings  and  threepence, 
out  of  the  unexpended  balances  of  certain 
other  votes  for  army  services,  and  out  of 
sums  realized  in  excess  of  the  estimated 
appropriations  in  aid : 

It  is  enacted,  that  the  application  of  the  said 
sums  is  hereby  sanctioned. 

6.  This  Act  may  be  cited  for  all  purposes  as 
"The  Appropriation  Act,  1873." 


Abstract  of  Schbdulbs  (A.)  and  (B.)  to  which  this  Act  refers. 


SCHSDULB  (A.) 


Giants  out  of  the  Ck>n8olidated  Fund 


47,788,062  19 


SCHBDULB   (B.)— ApPBOPRIATION   OF  GbANTS. 


?u 

rtl. 

f» 

2. 

99 

3. 

*• 

4. 

*• 

6. 

» 

6. 

» 

7. 

» 

8. 

9> 

9. 

vt 

10. 

99 

11. 

n 

12. 

»> 

13. 

99 

14. 

99 

16. 

Deficiencies,  1870-71 
Supplementary,  1872-73 


1873-74  :— 


Navy  -  -  - 

Army       -  -  - 

Army  Purchase  Commission 


Civil  Services,  Chiss  I.  -  -  - 

Ditto,        Class  II.     -        - 

Ditto,        Class  III. 

Ditto,        Class  IV.    .  -        - 

Ditto,        Class  V. 

Ditto,        Class  VI.    - 

Ditto,        Class  VII. 
Total  Civil  Sbrvicbs 
Revenue  departments,  &o. 
Advances  for  Greenwich  Hospital  and  School 
Alabama  Claims    .  .  -  • 


£ 

1,394,002 

2,003,383 

4,345,060 

2,468,942 

672,091 

527,674 

52,997 


£  i. 
235,889  19 
217,457    - 


453,346  19  9 

9,899,725  -  - 

14,416,100  -  - 

841,900  -  - 


11,464,149  -  - 

7,369,941  -  - 

142,901  -  - 

3,200,000  -  - 


47,788,062  19    9 
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Statutes  op  the  realm. 


[chap.  79. 


Schedule  (A.) 


Grants  out  op  the  Consolidated  Fund. 


For  the  service  of  the  years  ending  dlst  March  1872  and  1873 ; 

Under  Act  36  Vict.  cap.  3.  ... 

For  the  service  of  the  year  ending  31st  March  1874  ;  viz. 

Under  Act  36  Vict.  cap.  3. 

Under  Act  36  Vict.  cap.  26.    - 

Under  this  Act  -  -  .  - 


d.  £      t.    d. 

-       453,346  19    9 


-  8,864,000    -    - 

-  12,000,000  y-    - 

-  26,470,716    -    - 


Total 


47,334,716    -   - 
.    ^€47,788,062  19    9 


Schedule  (B.) — Part  1. 


Deficiencies. 

Schedule  of  Sums  granted  to  make  good  deficiencies  on  the  several  grants  herein  particdsily 
mentioned  for  the  year  ended  on  the  3lBt  day  of  Mardi  1872 ;  vis. : — 


Class  I.  •< 


Class  II.  -•< 


Civil  Services,  viz. : — 

^Furniture  of  public  offices  -  •  • 

Industrial  Museum,  Edinburgh 
British  Museum  buildings 
Portland  Harbour  -  .  • 

British  Embassy  Houses,  Paris  and  Madrid 

^St.  Paul's  Cathedral ;  Nationid  Thanksgiving 

"Foreign  Office        .... 
Charity  Commission 
Poor  Law  Commission,  England   • 
Office  of  Works  and  Public  Buildings 

w  Household  of  the  Lord  Lieutenant  of  Ireland 

f  Court  of  Chancery,  England 
County  Courts    -  -  . 

I  Registry  of  Judgments,  Ireland 

LCounty  Prisons,  Ireland 
Class  IV.  — Universities,  &c.  in  Scotland 
Class  VII. — ^Temporary  Commissions     - 


Revenue  Departments,  viz. : — 
Post  Office    - 
Post  Office  Telegraph  Service 


^€37,776  10    - 
jei71,775  18    1 


£ 

67 

220 

541 

2 

1,106 

378 

81 

69 

408 

1,038 

100 

4 

16,172 

2 

123 

18 

1,537 

121 

4,340 


t.  d. 
12   - 


12    8 

18   - 

1    6 

9  11 

10  10 


8 
1 

19  10 

16  10 

7    9 

0   3 

19    3 


26,338  11    8 


209,561    8    1 
j|:235.889  19    9 
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Schedule  (B,)— Part  2. 


Supplementary. 

Schedule  of  Supplementary  Sums  granted  to  defray  the  charges  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  Slst  day  of  March  1873;  viz. : — 

Navy,  viz. : — 

Miscellaneous — Reward  to  Captain  Scott,  R.N.,  for  his  gunnery  inventions  -  £  6,000 

Army  Purchase  Commission  -  •  .....  jfi?85,000 


Civil  Services,  viz. : — 

f  Harbours,  &c.  under  the  Board  of  Trade 

-  \  Metropolitan  Police  Courts   ... 
I  New  Palace  at  Westminster,  acquisition  of  lands     - 

-  Printing  and  Stationery         ... 

{Police,  counties  and  boroughs  (Great  Britain) 
Miscellaneous  legal  charges,  England  - 
{Grants  in  aid  of  expenditure  in  certain  colonies 
Tonnage  bounties,  &c.,  and  Liberated  African  Department 
Class  VII  /  Mediterranean  Extension  Telegraph  Company 
'  \  Repayments  to  civil  contingencies 


Class  I. 

Class  II. 
Class  III. 

Class  V. 


£ 

9.620 
3,260 
1,250 

51,666 

14,000 
730 

20,000 
6,000 
1,395 

18,536 


126,457 
^£^217,457 


Schedule  (B.)— Part  3» 


Navy. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  Navy  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day  of 
March  1874;  viz.  :— 


No. 

1.  For  wages,  &c.  to  60,000  seamen  and  marines         .... 

2.  For  victuals  and  clothing  for  seamen  and  marines       -  -  -  - 

3.  For  the  expense  of  the  Admiralty  Office  .... 

4.  For  the  expense  of  Ihe  coast  guard  service,  the  royal  navftl  coast  volunteers,  the 

royal  naval  reserve,  and  seamen  and  marine  pensioners  reserve 

5.  For  the  expense  of  the  several  scientific  departments  of  the  navv 

6.  For  the  expense  of  the  dockyards  and  na^  yards  at  home  and  abroad 

7.  For  the  expense  of  the  victualling  yards  at  home  and  abroad 

8.  For  the  expense  of  the  medical  establishments  at  home  and  abroad 

9.  For  the  expense  of  the  royal  marine  divisions  .  -  . 
r  10.  For  naval  stores  for  the  building,  repair,  and  outfitting  the  fleet  and  coast  guard 
L 10.  For  steam  machinery,  and  for  pavments  to  be  made  for  ships  building  by  contract 

11.  For  new  works,  buildings,  machmery,  and  repairs  in  the  naval  establishments 

12.  For  medicines,  medical  stores,  &c.  .  .  .  .  - 

13.  For  martial  law  and  law  charges  -  - 

14.  For  the  expense  of  various  mucellaneous  serNdces       -  -  -  - 
Vol.  LI. — Law  Jour.  Stat. 


Sams  not 
exceeding 


£ 
2,629,884 
1,035,719 

174,983 

167,575 
98,654 
1,115,080 
70,935 
62,214 
18,683 
1,072,380 

609,366 

682,218 
70,800 
16,080 

105,288 
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STATUTES  OF  THE  REALM. 
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No. 

15.  For  half  pay,  reserved  and  retired  pay  to'officers  of  the  navy  and  royal  marines  - 
f  1 6.  For  militaiy  pensions  and  allowances  -  -  -  -  - 

L 16.  For  civil  pensions  and  allowances  -  -  -  -  « 

17.  For  freight  of  ships,  for  the  victualling  and  conveyance  of  troops,  on  account 
of  the  army  department       ...... 


Total  Navy  Services 


Schedule  (B.)— Part  4. 


Army. 


Sums  not 
exoeediag 


862,462 
643;216 
296,44S 

167,740 


£.   9,899,725 


Schedule  of  Sums  granted  to.  defray  the  charges  of  the  Army  Services  herein  particukrij 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  olst  daj  of 
March  1874  ;  viz.  :— 


No. 

1.  For  the  general  staff  and  regimental  pay.  allowances,  and  charges  of  Her  Majesty's 

land  forces  at  home  and  abroad,  exclusive  of  India  .... 

2.  For  divine  service         --*..-. 

3.  For  martial  law  .----.. 

4.  For  the  medical  establishments  and  services  -  .  -  . 

5.  For  militia  pay  and  allowances  -  -  -  - 

6.  For  the  yeomanry  cavalry  .--... 

7.  For  the  volimteer  corps  -  .----. 

8.  For  the  army  reserve  force,  including  enrolled  pensioners  ... 

9.  For  the  control  establishment,  wages,  &c.         -  -  -  -  - 

10.  For  provisions,  forage,  fuel,  transport  and  other  ser>'ices  -  -  - 

11.  For  clothing  establiehments,  services,  and  supplies      -  -  .  - 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores,  for  land  and 

sea  ser^nce,  including  establishments  of  manufacturing  departments     - 

13.  For  the  superintending  establishment  of,  and  the  expenditure  for,  works,  buildings, 

and  repairs  at  home  and  abroad  -  - 

14.  For  military  education     ------- 

15.  For  miscellaneous  services  .----. 

16.  For  the  administration  of  the  army  -  -  .  .  - 

17.  For  rewards  for  distinguished  services  -  -  -  -  - 

18.  For  the  pay  of  general  officers      --.--- 

19.  For  the  full  pay  of  reduced  and  retired  officers  and  half  pay         «  -  - 

20.  For  widows  pensions  and  compassionate  allowances  -  -  -  - 

21.  For  pensions  and  allowances  to  wounded  officers  -  -  -  - 

22.  For  Chelsea  and  Kilmainham  hospitals,  and  ihe  in-pensioners  thereof 

23.  For  the  out-pensioners  of  Chelsea  Hospital,  &c.  -  -  -  - 

24.  For  superannuation  allowances,  &c.  -  -  .  .  - 

25.  For  the  non-effective  ser\*ices  of  the  militia,  yeomanry  cavalry,  and  volunteer  corps  - 

Total  Army  Services  •  -    £ 


Sums  not 
exceeding 


5,072,500 

46,800 

27,000 

247,400 

815,400 

78,900 

430,300 

123,200 

389.000 

1,980,700 

743,100 

1,070,000 

778,000 

133,900 

29,300 

200A^ 

35,400 

80,000 

527,900 

147,300 

16,400 

36,600 

1,214,500 

172,1W 

20,200 

14^6,100 
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Schedule  (B.)— Part  5. 


Army  Purchase  Commission. 

For  the  establishment  of,  and  expenditure  to  be  incurred  by,  the  Army  Purchase 
Commissioners,  and  for  the  purchase  of  the  remaining  Commissions  of  gentlemen- 
at-arms  ------  •  Jt 


841,900 


Schedule  (B.) — Part  6. 


Civil  Services. — Class  I. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3 1st  day 
of  March  1874;  viz.:— 


No. 

1.  For  the  maintenance  and  repair  of  the  royal  palaces  .  .  .  - 

2.  For  the  royal  parks  and  pleasure  gardens   -  -  -  -  - 

3.  For  the  maintenance  ana  repair  of  public  buildings  in  Great  Britain  ;  for  providing 

the  necessary  supply  of  water ;  for  rents  of  houses  for  the  temporary  accommodation 
of  public  departments,  and  charp^es  attendant  thereon  .  -  . 

4.  For  the  supply  and  repair  of  furmture  in  the  public  departments  in  Great  Britain    - 

5.  For  the  acquisition  of  lands  for  the  new  palace  at  Westminster,  &c. 

6.  For  the  buildings  of  the  Houses  of  Parliament       -  .  -  .  - 

7.  For  erecting  offices  in  Downing  Street  for  the  Secretaries  of  State  for  the  Home  and 

Colonial  Departments,  Local  Government  Board,  &c.        .  -  -  - 

8.  For  one  half  of  the  expense  of  erecting  or  improving  court  houses  or  offices  for  the 

sheriff  courts  in  Scotland,  and  the  expense  of  maintaining  courts  so  erected  or 
improved    -  --------- 

9.  For  works  for  the  enlargement  of  the  National  Gallery  -  -  . 

10.  For  a  grant  in  aid  of  bmldings  for  the  University  of  Glasgow        -  -  - 

11.  For  the  extension  of  the  Industrial  Museum,  Edinburgh  ... 

12.  For  erecting  a  new  building  on  the  site  of  the  wings  and  on  a  portion  of  the  court- 

yard of  Burhngton  House,  for  the  occupation  of  various  learned  bodies 

13.  For  erecting  and  maintaining  certain  works  and  buildings  at  the  Post  Office  and 

Inland  Revenue,  and  for  certain  other  expenses  in  connection  with  those  depart- 
ments -  -  -  -  -  --. 

14.  For  maintenance  and  repair  of  British  Museum  buildings,  rent  of  premises,  supply  of 

furniture,  and  other  charges  attendant  thereon         .  .  .  - 

15.  For  new  buildings  for  county  courts,  maintenance  and  repair  of  courts,  supply  of 

furniture,  fuel,  &c.,  and  other  charges  attendant  thereon  -  -  . 

16.  For  erecting  and  maintaining  new  buildings  for  the  Department  of  Science  and  Art 

17.  For  the  survey  of  the  United  Kingdom,  revision  of  the  survey  of  Ireland,  maps  for 

Landed   Estates   Court,   Ireland,  publication  of  maps,  and  for  engraving  4he 
geological  survey  -  -  -  -  -  -  - 

18.  For  constructing  certain  harbours,  &c.  under  the  Board  of  Trade 

19.  For  the  expense  of  constructing  Portland  Harbour        -  .  -  . 

20.  For  contribution  towards  the  establishment  and  maintenance  of  a  fire  brigade  in 

the  metropolis         --.--.  --- 


Stuns  not 
exceeding 


£ 
30,616 
100,727 


153,431 

14,500 

8,500 

30,670 

58,000 


14,340 

42,420 

20,000 

9,200 

29,162 


156,607 

5,547 

36,605 
19,773 


129,210 

26,547 

200 


10,000 
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No. 

21 .  For  contributions  in  aid  of  local  assessments  for  the  relief  of  the  poor  and  for  other 

purposes  in  respect  of  certain  descriptions  of  government  proper^,  and  for  salaries 
and  expenses  connected  with  the  investigation  of  claims  for  rates  on  government 
property,  or  for  contributions  in  lieu  of  rates  •  -  .  - 

22.  For  tne  Wellington  monument  -  -  -  . 

23.  For  the  erection  of  a  Natural  History  Museum  -  -  -  - 

24.  For  new  buildings,  maintenance  and  repair  of  buildings,  and  other  expenses  con- 

nected therewith,  of  the  Metropolitan  Police  Courts     -  - 

25.  For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses  for  new  courts  of 

justice  and  offices  -     .  •         - 

26.  For  works  at  Anstruther  Harbour  -  -  .  -  - 

27.  For  grant  in  aid  of  the  expenses  of  Ramsgate  Harbour  .... 

28.  For  erection,  repairs,  and  maintenance  of  the  several  public  buildings  in  the  depart- 

ment of  the  Commissioners  of  Public  Works  in  Ireland  -  -  - 

29.  For  erecting  and  maintaining  certain  lighthouses  abroad  ... 

30.  For  the  maintenance  and  repairs  of  embassy  houses  abroad         ... 

31.  For  the  British  embassy  houses,  chapel,  consular  offices,  &c.  at  Constantinople, 

China,  Japan,  and  Tehran  ---.-..- 

32.  For  the  sites  and  building  of  the  British  embassy  houses  at  Vienna  and  Washington 

Total  Civil  Services,  Class  I.      -       £ 


Schedule  (B.) — Part  7. 


Sums  not 
exceediog 


37,363 

4,651 

80,000 

26,010 

68,800 

9,000 

763 

156,308 

23,560 

900 

61363 
28,740 


1,394,002 


Civil  Services. — Class  II. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3l8t  day 
of  March  1874  ;  viz. : — 


No. 

1.  For  salaries  and  expenses  in  the  offices  of  the  House  of  Lords        -  •  - 

2.  For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons 

3.  For  salaries  and  expenses  of  the  department  of  Her  Migesty's  Treasury 

4.  For  salaries  and  expenses  of  the  office  of  Her  Majes^s  Secretaiy  of  State  for  the 

Home  Department  and  subordinate  offices  .  .  -  -  - 

5.  For  ssJaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary  of  State  for 

Foreign  Affairs  ..----- 

6.  For  salaries  and  expenses  of  the  department  of  Her  Mijesty's  Secretary  of  State 

for  the  Colonies  -..-.-.- 

7.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Most  Honourable 

Privy  Council  and  subordinate  departments  .  -  .  - 

8.  For  salaries  and  expenses  of  the  office  of  the  Committee  of  Privy  Council  for  Trade, 

and  of  the  subordmate  departments  .  .  -  -  - 

D.  For  the  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal        .  -         - 

10.  For  salaries  and  expenses  of  the  Charity  Conmaission  for  England  and  Wales 

11.  For  the  sfidaries  and  expenses  of  the  Civil  Service  Commission  -  .  . 


Sams  not 
exceeding 


£ 
45,175 

48,482 
66,213 

92,830 

62,065 

31,582 

31,675 

101,778 

2,779 

19,385 

20,921 
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No. 

12.  For  the  salaries  and  expenses  of  the  office  of  the  Copyhold,  Inclosure,  and  Tithe 

Commission  -  -----  --. 

13.  For  the^mprest  expenses  under  the  Inclosure  and  Drainap^e  Acts      -  -  - 

14.  For  salaries  and  expenses  of  the  department  of  the  Comptroller  and  Auditor 

General  of  the  Exchequer  -  -  -  -  '    .   .      . " 

15.  For  salaries  and  expenses  of  the  offices  of  the  Registrars  of  Friendly  Societies  in 

England,  Scotland,  and  Ireland  -  -  -  - 

16.  For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of  Births,  &c. 

in  England  ------- 

17*  For  saluies  and  expenses  of  the  Local  Government  Board         -  -  - 

18.  For  the  salaries  and  expenses  of  the  office  of  the  Conmussioners  in  Lunacy  in  England 

19.  For  the  salaries  and  expenses  of  the  Mint,  including  expenses  of  the  coinage 

20.  For  salaries  and  expenses  of  the  National  Debt  Office  .... 

21.  For  charges  connected  with  the  Patent  Law^Amendment  Act        -  - 

22.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Paymaster  General  in 

London  and  Dublin        -  -  .  .  -  -  - 

23.  For  salaries  and  expenses  of  the  Public  Record  Office  in  England     ... 

24.  For  salaries  and  expenses  of  the  establishments  under  the  Public  Works  Loan 

Commissioners,  and  the  West  India  Islands  Relief  Commissioners 

25.  For  stationery,  printing,  binding,  and  printed  books  for  the  several  public  depart- 

ments in  England,  Scotland,  and  Ireland,  and  some  dependencies,  and  for  stationery, 
printing,  binding,  and  paper,  for  the  two  Houses  of  Parliament,  including  the 
salaries  and  expenses  of  the  Stationery  Office  .... 

26.  For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  Revenues,  and 

of  the  office  of  Lajid  Revenue  Records  and  Inrolments  ... 

27*  For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her  Migesty's 

Works  and  Public  Buildings  ..... 

28.  For  Her  Migesty*s  foreign  and  other  secret  services        -  -  -  - 

29.  For  salaries  and  expenses  of  the  department  of  Uie  Queen's  and  Lord  Treasurer's 

Remembrancer  in  the  Exchequer,  Scotland,  of  certain  officers  in  Scotland,  and 

other  charges  formerly  paid  from  the  hereditary  revenue  ... 

<30.  For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland  ... 

31.  For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of  Births,  &c., 

in  Scotland  -•  ...... 

32.  For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland  -  -        - 

33.  For  salaries  and  expenses  of  the  Board  of  Supervision  for  relief  of  the  poor  and  for 

public  health^in  Scotland 

34.  For  salaries  of  the  officers  and  attendants  of  the  household  of  the  Lord  Lieutenant 

of  Ireland  and  other  expenses     .... 
36.  For  salaries  and  expenses} of  the  offices  of  the  Chief  Secretary  to  the  Lord  Lieu- 
tenant of  Ireland  in  Dublin 'and  London,  and  subordinate  departments  - 

36.  For  salaries  and  expenses  connected  with  the  boundary  survey,  Ireland 

37.  For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Charitable  Donations 

and  Be<}uests  for  Ireland    -  .*-. 

38.  For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of  Births,  &c., 

and  for  expenses  of  ^collecting  agricultural  and  emigration  statistics  and  of  taking 
the  Census  in  Ireland  ...... 

39.  For  salaries  and  expenses  of  the  Local  Government  Board,  Ireland    ... 

40.  For  salaries  and  expenses  of  the  Public  Record  Office,  and  of  the  keeper  of  the  State 

Papers  in  Ireland  ....  .  ... 

41.  For  salaries  and  expenses  of  the  office  of  Public  Works  in  Ireland 

Total  Civil  Services,  Class  II.    -    £ 


Sums  not 
exceeding 


18,354 
8,650 

43,676 

2,395 

55,750 
407,803 
14,835 
52,350 
17,795 
28,456 

25,506 
22,881 

4,564 


438,703 

24,381 

42,072 
24,000 

6,247 
12,512 

7,654 
5M5 

18,192 

6,941 

29,215 
300 

2,385 


27,696 
109,200 

5,294 
26,826 


2,003,383 
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Schedule  (B.) — Part  8. 


Civil  Services. — Class  III. 


Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31  st  day 
of  March  1874;  viz.  :- 


No. 
1. 


3. 
4. 
5. 

6. 

7. 

8. 

9. 
10. 
11. 

12. 

13. 

14. 

15. 

16. 

17. 
18. 
19. 

20. 

21. 

22. 
23. 

24. 

25. 

26. 
27. 


For  the  salaries  of  certain  of  the  law  officers  of  the  Crown,  and  the  law  charges, 

salaries,  allowances,  and  incidental  expenses,  including  prosecutions  relating  to 

coin,  in  the  department  of  the  solicitor  for  the  affairs  of  Her  Majesty's  Treasury     - 
For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  England,  including 

adjudications  under  the  Criminal  Justice  and  the  Juvenile  Offenders  Acts,  sheriffs 

expenses,  'salaries  to  clerks  of  assize  and  other  officers,  and  for  compensation  to 

clerks  of  the  peace         ------- 

For  such  salanes  and  expenses  of  the  Court  of  Chancery  in  England  as  are  not 

charged  upon  the  ConsoUdated  Fund        -  -  .  -  - 

For  such  salaries  and  expenses  of  the  Superior  Courts  of  Common  Law  in  England 

as  are  not  charged  upon  the  Consolidated  Fund       -  -  -  - 

For  such  salaries  and  expenses  of  the  London  Bankruptcy  Court  as  are  not  charged 

upon  the  Consolidated  Fimd         ------ 

For  salaries  an3  expenses  of  the  county  courts       -  -  .  -  - 

For  salaries  and  expenses  of  the  courts  of  Probate  and  Divorce  and  Matrimonial 

Causes  in  England  -.----- 

For  salaries  and  expenses  in  the  offices  of  the  Registrar  and  Marshal  of  the  High 

Court  of  Admiralty  in  England  -  -  -  -  - 

For  salaries  and  expenses  of  the  Office  of  Land  Registry  -  .  - 

For  salaries  and  expenses  of  the  police  courts  of  London  and  Sheemess     - 
For  the  salaries  and  expenses  of  the  metropolitan  police,  the  superannuations  of  the 

late  horse  and  foot  patrol,  and  the  expenses  of  the  Habitual  Criminals  Registry 
For  certain  expenses  connected  with  the  poHce  in  coimties  and  boroughs  in  England 

and  Wales,  and  with  the  police  in  Scotland  -  -  -  -  - 

For  the  superintendence  of  convict  establishments  and  for  the  maintenance  of  con- 
victs in  convict  establishments  in  England  and  the  Colonies  - 
For  maintenance  of  prisoners  in  county  and  borough  prisons,  and  of  criminal  lunatics 

in  private  asylums  in  Great  Britain  .  -  -  -  - 

For  the  maintenance  of  juvenile  offenders  in  reformatory  and  industrial  schools  in 

Great  Britain  ------ 

For  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal  Lunatic  Asylum, 

England     -------- 

For  miscellaneous  legal  charges  in  England  -  -  -  -  - 

For  salaries  and  incidental  expenses  connected  with  criminal  proceedings  in  Scotland 
For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in  Scotlsmd  and  other 

legal  charges  -  -  -  - 

For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General  Register  House, 

Edinburgh  -*-------- 

For  the  joint  departments  of  prisons  and  judicial  statistics  in  Scotland,  and  for 

maintenance  of  prisoners  in  the  prisons  at  Perth  (including  establishments  for 

criminal  lunatics),  Ayr,  and  Paisley  -  -  .  -  - 

For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland    - 
For  such  of  the  salaries  and  expenses  of  the  Court  of  Chancery  in  Ireland  as  are  not 

charged  on  the  Consolidated  Fund  -  -  -  -  -  - 

For  such  of  the  salaries  and  expenses  of  the  Superior  Courts  of  Common  Law  in 

Iieland  as  are  not  charged  on  tne  Consolidated  Fund  -  -  - 

For  salaries  and  the  incidental  expenses  of  the  Court  of  Bankruptcy  and  Insolvency 

in  Ireland    ---------- 

For  salaries  and  expenses  of  the  Landed  Estates  Court  in  Ireland  - 

For  salaries  and  expenses  of  the  Court  of  Probate  and  of  the  District  Registries 

in  Ireland        -----  •-- 


Sams  not 
I  exceeding 

I  ■- 

£ 
53,925 

190,275 
172;278 

61,837 

37,778 
437,984 

91,424 

12,499 

5,350 

13,993 

229,982 

335,000 

454,593 

108,820 

223,000 

30,492 
17,850 
67,290 

57,754 

31,113 

23.793 
7B,23l 

45,050 

28,552 

8,161 
12,931 

11,663 
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No. 


28.  For  salaries  and  expenses  of  the  Admiralty  Court  R^istry  in  Ireland 

29.  For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds  in  Ireland 

30.  For  salaries  and  expenses  in  the  Office  for  the  Registration  of  Judgments  in  Ireland 
For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the  police  courts  and  of 

the  metropolitan  police  establishment,  Dublin  .  -  -  . 

For  the  constabulary  force,  Ireland  -  -  -  .  -  -  - 

For  the  superintendence  and  inspection  of  Government  prisons,  for  the  Office  of 

Registrar  of  habitual  criminals,  and  for  the  maintenance  of  convicts  in  government 

prisons  in  Ireland  -------- 

For  maintenance  of  prisoners  in  county  and  borough  prisons,  and  the  expenses  of 

reformatories  and  industrial  schools  in  Ireland  -  -  -  . 

For  maintenance  of  criminal  limatics  in  Dundrum  Criminal  Lunatic  Asylum,  Ireland 
For  salaries  and  expenses  of  the  Four  Coiirts  Marshalsea,  Dublin    -  - 

For  certain  miscellaneous  legal  expenses  in  Ireland  -  -  •  • 


31 

32. 
33. 


34 


35. 
36. 
37. 


Total  Civil  Sbrvicbs,  Class  III. 


Sums  not 
exceeding 


£ 

2,076 

16,160 

3,120 

139,967 
1,137,479 


40,185 

76,463 
5,309 
2,360 

80,334 


4,345,060 


ScHBDULB  (B.) — Part  9. 


Civil  Services. — Class  IV. 
Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day 
of  March  1874;  viz.  :— 


No. 
1. 

3. 
4. 


7. 

8. 

9. 
10. 
11. 
12. 


13. 
14. 
15. 

16. 
17. 
18. 


For  public  education  in  England  and  Wales  ------ 

For  the  salaries  and  expenses  of  the  Department  of  Science  and  Art,  and  of  the 

establishments  connected  therewith  ----- 

For  salaries  and  expenses  of  the  British  Musemn,  including  the  amount  required  for 

furniture,  fittings,  &c.   ------- 

For  salaries  and  expenses  of  the  National  Gallery,  London,  and  for  purchase  of 

pictures        -------- 

For  salaries  and  expenses  connected  with  the  formation  of  the  National  Portrait 

GaUery        -  - 

For  grants  in  aid  of  the  expenditure  of  certun  learned  societies  in  Great  Britain  and 

Ireland  -  ------- 

For  salaries  and  expenses  of  the  University  of  London  -  .  .  - 

For  the  salaries  and  expenses  of  the  Endowed  Schools  Commission 

For  public  education  in  Scotland       ------- 

For  salaries  and  expenses  of  the  Board  of  Education  for  Scotland 

For  grants  to  Scottish  universities      ------- 

For  the  annuity  to  the  Board  of  Trustees  in  Scotland,  in  discharge  of  equivalents 

under  the  Treaty  of  Union,  to  be  applied  in  maintenance  of  the  r>^ational  Gallery, 

School  of  Art  and  Antiquarian  Museimi,  Scotland,  and  for  the  exhibition  of  the 

Torrie  Collection,  and  for  other  purposes  -  -  - 

For  public  education  under  the  Commissioners  of  National  Education  in  Ireland    - 
For  the  expenses  of  the  Ofl&ce  of  the  Commissioners  of  Education  in  Ireland 
For  salaries  and  expenses  of  the  National  Gallery  of  Ireland,  and  for  the  purchase 

of  pictures  -  -  -  -  -  -  -  -  -,- 

For  the  Royal  Irish  Academy  ..----. 

For  the  Queen's  University  in  Ireland         -  -  -  -  - 

For  the  Queen's  Colleges  in  Ireland  -  -  .  -  - 


Sums  not 
exceeding 


£ 
1,299,603 

262,503 

129,061 

7,545 

2,000 

12,450 

9,681 

9,096 

155,413 

5,610 

18,428 


2,100 

542,222 

655 

2,380 
2,084 
3,936 
4,176 


Total  Civil  Services,  Class  IV.        -  £     2,468,942 
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Schedule  (B.)— Part  10. 


[chap.  79. 


Civil  Services.— Class  V. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  un  the  31st  day 
of  March  1874;  viz.  :— 


No. 

1.  For  the  expenses  of  Her  Majesty's  embassies  and  missions  abroad     -  .  - 

2.  For  the  consular  establishments  abroad,  and  for  other  expenses  chargeable  on  the 

consular  vote  -.------- 

3.  In  aid  of  colonial  local  revenue  and  for  the  salaries  and  allowances  of  governors,  &c., 

and  for  other  expenses  in  certain  colonies  .... 

4.  For  the  charge  of  the  Orange  River  Territory  (Cape  of  Good  Hope)  and  the  island 

of  St.  Helena  .---.. 

5.  For  expenses  of  the  mixed  commissions  estabUshed  under  the  treaties  with  foreign 

powers  for  suppressing  the  traffic  in  slaves  .... 

6.  For  tonnage  bounties  and  bounties  on  slaves,  and  for  expenses  of  the  Liberated 

African  department    -  -  -,- 

7.  For  the  Emigration  Board  and  Emigration  Officers  at  the  different  ports  of  this 

kingdom,  and  for  certain  other  expenses  connected  with  emigration  fh)m  this 
country        ---.-.-.-. 

8.  On  account  of  the  Treasury  chest      -----.- 

Total  Civil  Services,  Class  V.       '  £ 


Sams  not 
exceeding 


280,914 

248,945 

99,736 

3,616 

122 

28,429 


5,329 
5,000 


672,091 


Schedule  (B.) — Part  U. 


Civil  Services. — Class  VI. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  parti- 
cularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st  daj 
of  March  1874 ;  viz.  :— 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly  employed  in  the 

public  service  .•-.-.. 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and  to  their  widows 

and  children,  imder  the  Merchant  Seamen's  Fund  Act,  and  for  compensation  to 
the  late  officers  of  the  trustees  of  the  Merchant  Seamen's  Fund 

3.  For  the  relief  of  distressed  British  seamen  abroad      -  .  -  -  • 

4.  For  the  support  of  certain  hospitals  and  infirmaries,  Ireland  .  -  - 

5.  For  miscellaneous,  charitable,  and  other  allowances  in  Great  Britain 

6.  For  certain  misceUaneous,  charitable,  and  other  allowances  in  Ireland 

Total  Civil  Services,  Class  VI.        -sjC 


Sams  not 
exceeding 


£ 

423,996 


40,288 

33,000 

18,850 

5,616 

5,924 


527,674 
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ScHEDULB  (B.) — Part  12. 


Civil  Sbrvicbs. — Class  Vll. 

ScHBDULB  of  Sums  f^ranted  to  defray  the  charges  of  the  several  Civil  Sbrvicbs  herein  parti- 
cularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  dlst  day 
of  March  1874 ;  viz. : — 


No. 
1. 
2. 

3 
4. 


For  salaries  and  incidental  expenses  of  temporary  commissions  - 

For  expenses  of  an  Expedition  for  the  purpose  of  pursuing  a  course  of  physical 

and  biological  investigations  of  the  oceanic  regions  of  the  globe 
For  certain  miscellaneous  expenses  -  -  -  -  - 

For  repayment  of  Kensington  Station,  &c.,  railway  deposit        ... 

Total  Civil  Sbrvicbs,  Class  VII.       -  £ 


Sams  not 
exceeding 


£ 
31,027 

3,045 

13,165 

5,760 


52,997 


ScHBDULB  (B.) — Part  13. 


Rbvknub  Dbpartments. 


ScHBDULB  of  Sums  granted  to  defray  the  charges  of  the  several  Rbvbnub  Dbpartmbnts  herein 
particularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1874 ;  viz.  :— 


No. 
L  For  the  salaries  and  expenses  of  the  Customs  Department  .  .  . 

2.  For  the  salaries  and  expenses  of  the  Inland  Revenue  Deoartment 

3.  For  salaries  and  expenses  of  the  Post  Office  services,  tne  expenses  of  Post  Office 

savings  banks,  and  of  government  annuities  and  insurances,  and  of  the  collection 
of  the  Post  Office  revenue        ...... 

4.  For  the  Poet  Office  packet  service  («)  -  -  •  -  - 

5.  For  the  salaries  and  expenses  of  the  Post  Office  telegraph  service      ... 

Total  Revknub  Dbpartmbnts  -   -  £ 


Sams  not 
exceediDg 


£ 

983,015 
1,678,236 


2,745,342 

1,105,348 

858,000 


7,369,941 


(a)  No  part  of  this  sum  is  to  be  applicable  or  applied  in  or  towards  making  anv  pavment  in 
respect  of  any  period  subsequent  to  the  20th  day  of  June  1863  to  Mr.  Joseph  George  Churchward,  or 
to  any  perton  claiming  through  or  under  him,  by  virtue  of  a  certain  contract,  bearing  date  the  26th 
dav  <k  April  1859,  made  between  the  Lords  Commissioners  of  Her  Majesty's  Admiralty  (for  and  on 
behalf  of  Her  Mijesty)  of  the  first  part,  and  the  said  Joseph  George  Churchward  of  the  second  part, 
or  in  or  towards  the  satisfeustion  of  any  claim  whatsoever  of  the  said  Joseph  George  Churchward  by 
virtue  of  that  contract,  so  fur  as  relates  to  any  period  subsequent  to  the  20th  day  of  June  1863. 
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ScHEDULB  (B.)— Part  14. 


[ghap.  79. 


Greenwich  Hospital  and  School. 

AdvoDoes  during  the  year  ending  31  st  March   1874  for  defraying  tbe  expenses  of 
Greenwich  Hospital  and  School      .----- 


£ 
142,901 


Schedule  (B.) — Part  15. 


Alabama  Claims. 

To  pay  off  and  discharge  the  amounts  awarded  to  the  Government  of  the  United  States         £ 
of  America  under  the  Treaty  of  Washington,  1871,  in  satisfiiiction  of  the  Alabama 
claims  .-.-----    3,200,000 


Chap.  80. 
Duke  of  Edinburgh's  Annuity. 


abstract  op  the  enactments. 

1.  Power  to  Her  Majesty  to  grant  an  additional  annwty  of  10,000/. /or  life  to  Prince  Alfred  Ernest 

Albert  Duke  of  Edinburgh.  ^ 

2.  Payment  of  proportionate  part  of  annuity, 

3.  Power  to  Her  Majesty  to  grant  an  annuity  of  6,0001,  to  Her  said  Imperial  Highness  in  the  event  of 

her  surviving  His  Royal  Highness  the  Duke  qf  Edinburgh. 

4.  Annuities  granted  by  this  Act  to  be  charged  on  the  Consolidated  Fund. 


An  Act  to  enable  Her  Majesty  to  provide 
for  the  Establishment  of  His  Royal 
Highness  the  Duke  of  Edinburgh  and 
Her  Imperial  Highness  the  Grand 
Duchess  Marie  Alexandrovna  of  Russia, 
and  to  settle  an  annuity  on  Her  Im- 
perial Highness.      (5  th  August  1873.) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament  as- 
semhled,  having  taken  into  consideration  Your 
Majesty's  most  Gracious  Message,  that  Your  Ma- 
jesty has  agreed  to  a  marriage  proposed  between 
Your  Majesty's  second  son.  His  Ro^al  Highness 
Alfred  Ernest  Albert  Duke  of  Edmburgh,  and 
Her  Imperial  Highness  the  Grand  Duchess  Marie 
Alexanarovna,  only  daughter  of  His  M^esty  the 
Emperor  of  all  the  Russias,  do  most  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 


in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  lame,  as  follows  : 

1 .  It  shall  be  kwful  for  Her  Migesty,  in  order 
to  provide  for  the  establishment  of  His  Royal 
Highness  and  Her  Imperial  Highness,  by  letters 
patent  under  the  Great  Seal  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  to  grant  unto 
His  said  Royal  Highness,  or  to  such  persons  as 
Her  Majesty  may  think  fit  to  name  in  the  said 
letters  patent  on  trust  for  His  said  Royal  High- 
ness, and  subject  to  such  conditions  as  Her 
Majesty  may  dur^,  an  annuity  of  ten  thousand 
pounds  for  his  life,  such  annuity  to  commence 
from  the  day  of  the  marriage  of  His  said  Royal 
Highness  with  Her  said  Imperial  Highness,  to 
be  free  from  all  taxes,  assessments,  and  charges, 
and  to  be  paid  quarterly  on  the  fiftii  day  of 
January,  the  fifth  day  of  April,  the  fifth  day 
of  July,  and  the  tenth  day  of  Octobca*,  and  to  be 
in  addition  to  the  annuity  heretofore  granted  to 
him  by  Parliament. 

2,  The  first  payment  of  such  portion  of  Ae 
said  annuity  as  may  have  aocruea  between  the 
date  of  the  said  marriage  and  the  first  of  the  said 


Digitized  by 


Google 


CHAP.  80.] 


36  &  37  VICTORIA,  1873. 


283 


qnarterlj  days  which  happens  after  the  said  mar- 
riage shall  he  made  on  such  last-mentioned  onar- 
terly  day,  and  a  proportionate  part  shall  he 
payahle  tor  the  period  hetween  the  last  quarterly 
day  of  payment  and  the  day  of  the  determination 
thereof :  Provided  that  in  the  event  of  His  said 
RojbX  Highness  succeeding  to  any  sovereignty  or 
principality  abroad  it  shall  be  laiwful  for  Her  Ma- 
jesty or  her  successors,  with  the  consent  of  Par- 
liament, to  revoke  or  reduce  the  said  annuity  by 
warrant  under  the  sign  manual. 

3.  It  shall  be  lawful  for  Her  Majesty,  by  letters 

Satent  under  the  Great  Seal  of  the  United  King- 
om  of  Great  Britain  and  Ireland,  to  grant  unto 
Her  said  ImperiiJ  Highness,  in  case  of  her  sur- 
viving His  said  Royal  Highness,  or  to  such 
persons  as  Her  Majesty  may  think  fit  to  name 
in  the  said  letters  patent  in  trust  for  Her  said 
Imperial  Highness,  m  the  event  of  her  so  sur- 
vivmg,  an  annuity  of  six  thousand  pounds,  to 
commence  from  the  day  of  the- death  of  His  said 
Royal  Highness,  and  to  continue  from  thence- 
forth during  the  life  of  Her  said  Imperial  High- 


ness, and  to  be  payable  on  the  quarterly  days 
aforesaid,  the  first  pa3rment  to  be  made  on  such 
of  the  said  auarteiiy  days  as  happens  next  after 
the  death  or  His  said  Koyal  Highness,  of  such 
portion  of  the  said  annuity  as  may  have  accrued 
between  the  date  of  the  said  deatn  and  the  said 
quarterly  day,  and  a  proportionate  part  thereof 
to  be  payable  for  the  period  from  the  last  quar- 
terly day  of  payment  to  the  day  of  the  determina- 
tion thereof. 

4.  The  annuities  granted  in  pursuance  of  this 
Act  shall,  if  Her  Majesty  think  fit  so  to  direct, 
be  personal  and  inahenable  provisions,  and  the 
same  shall  be  charged  on  and  payable  out  of  the 
Consolidated  Fund  of  the  United  Kin^om  of 
Great  Britain  and  Ireland,  or  the  growing  pro- 
duce thereof,  after  paying  or  reserving  sufficient 
to  pajr  such  sums  as  may  have  been  directed  to 
be  paid  out  of  the  said  fund  by  former  Acts  df 
Parliament,  but  with  preference  to  all  other  pay- 
ments which  may  hereafter  be  charged  on  the  said 
fiind. 


Chap.   81. 
Langbaurgh  Coroners  Acty  1873. 


ABSTRACT  OP  THE    ENACTMENTS. 

1.  Short  title. 

2.  Scheme  to  be  framed  for  the  division  of  wapentake  of  Langbaurgh  into  districts, 

3.  Appointment  of  coroners, 

4.  Jurisdiction  of  coroners. 

6.  Each  coroner  to  reside  and  act  in  his  own  district. 

6.  Salaries. 

7.  Definition  of"  existing." 


An  Act  to  authorise  the  division  of  the 
Wapentake  of  Langbaurgh  in  the 
county  of  York  into  Districts  for 
the  purpose  of  Coroners  jurisdiction, 
and  the  appointment  of  additional 
Coroners  for  the  said  "Wapentake. 

(5th  August  1873.) 

Whereas  the  wapentake  of  Langbaurgh  in 
the  county  of  York  is  a  liberty  having  a  separate 
coroner,  and  the  right  of  appointing  such  coroner 
is  yested  in  the  chief  bailiff  for  the  time  being  of 
the  wapentake  : 

And  whereas  the  said  wapentake  is  a  large  and 

£)pulous  district,  and  it  is  expedient  that  it  be 
yided  into  separate  districts  for  the  purpose  of 
coroners  jurisdiction,  that  additional  coroners  be 
appointed  for  the  wapentake,  and  that  such  pro- 


vision as  is  herein-after  contained  be  made  for  the 
apportionment  among  the  several  coroners  for  the 
wapentake  of  the  salary  and  functions  of  the  exist- 
ing coroner  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Msgesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Conunons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Langbaurgh 
Coroners  Act,  1873. 

2.  The  justices  of  the  north  riding  of  the 
county  of  York  in  quarter  sessions  assembled 
may,  at  the  Michaelmas  quarter  sessions  to  be 
held  next  after  the  passing  of  this  Act,  settle  a 
scheme  for  the  division  of  the  wapentake  of 
Langbaurgh  into  three  districts,  to  be  assigned 
to  separate  coroners,  and  for  the  apportionment 
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among  such  coroners  of  the  salary  received  by 
the  existing  coroner  for  the  wapentake. 

The  said  justices  shall,  before  settling  such 
scheme,  consult  the  existing  cnief  bailiff  and  the 
existing  coroner  of  the  wapentake  with  respect 
thereto. 

The  scheme  shall  set  out  the  boundaries  of  the 
proposed  districts,  and  shall  give  a  name  to  each 
of  such  districts,  and  shall  declare  for  which  of 
the  three  districts  the  existing  coroner  for  the 
wapentake  is  to  act. 

The  scheme  when  settled  shall  be  submitted 
for  confirmation  to  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  and  he  mav,  affcer  hearing 
such  representations,  if  any,  as  the  existing  chief 
bailiff  and  coroner  of  the  wapentake  respectively 
may  make  with  respect  to  the  scheme,  confirm 
the  same  with  or  without  variations. 

The  scheme,  when  and  as  so  confirmed,  shall 
be  published  in  the  London  Gazette. 

3.  Upon  the  publication  of  the  scheme,  the 
existing  coroner  for  the  wapentake  shall  become 
the  coroner  for  such  one  of  the  three  districts  as 
may  be  assigned  to  him  by  the  scheme. 

The  chief  bailiff  for  the  time  being  of  the 
wapentake  shall,  as  soon  as  may  be  affcer  the  pub- 
lication of  the  scheme,  appoint  a  coroner  for  each 
of  the  other  two  districts. 

Upon  the  occurrence  of  any  vacancv  in  the 
office  of  coroner  for  any  of  the  said  three  dis- 
tricts, the  chief  bailiff  for  the  time  being  of  the 
wapentake  may  appoint  a  successor  to  £l  such 
vacancy. 

4.  Each  of  the  coroners  for  the  said  districts 
shall,  for  all  purposes  whatsoever,  except  as  in 


this  Act  mentioned,  be  considered  as  a  coroner 
for  the  whole  wapentake,  and  shall  have  the  same 
jurisdiction,  rights,  powers,  and  authorities  as  if 
he  had  been  appointed  sole  coroner  for  the 
wapentake. 

5.  Each  of  the  said  coroners  shall  reside  within 
the  district  assigned  to  him,  and  shall,  except 
during  the  illness  or  incapacity  or  unavoidable 
absence  of  any  other  coroner  fcnr  the  wapentake, 
or  during  a  vacancy  in  the  office  of  any  sudi 
coroner,  hold  inquests  only  in  such  districts. 

When  any  of  the  said  coroners  holds  by  him- 
self or  deputy  any  inquest  in  an^  district  save 
that  which  has  been  assigned  to  him,  he  shall  in 
his  inquisition  to  be  returned  on  such  inquest, 
certify  the  cause  of  his  attendance  and  of  his 
holding  such  inauest,  and  such  certificate  shall 
be  conclusive  eviaenoe  of  the  illness  or  incapacity 
or  unavoidable  absence  of  the  coroner  in  whose 
stead  he  attends,  or  of  there  being  a  vacancy  in 
the  office  of  coroner  for  the  district  in  which  such 
inquest  is  holden. 

6.  Each  of  the  said  coroners  shall,  until  the 
next  quinquennial  revision  of  his  salaiy,  receive 
such  salary  as  may  be  assigned  to  him  by  the 
said  scheme. 

The  next  quinquennial  revision  of  the  salaries 
of  all  the  coroners  for  the  wapentake  shall  t^ 
place  at  the  expiration  of  five  years  from  the  last 
revision  of  the  salary  of  the  existing  coroner  for 
the  wapentake. 

7.  In  this  Act  the  term  "existing"  means 
existing  at  the  time  of  the  passing  of  this  Act 


Chap.  82. 
The  Small  Penalties  {Ireland)  Acty  1873. 


ABSTRACT   OF  THB   ENACTMENTS. 

1.  Short  title. 

2.  Commencement  of  Act » 

3.  Definition  of 'penalty." 

4.  Recovery  f^  small  penalties. 

5.  Saving  as  to  hard  labour. 

6.  Application  of  Act. 

7.  Not  to  apply  to  proceedings  by  Inland  Revenue. 

8.  Extent  of  Act. 
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An  Act  to  amend  the  Law  relating  to 
Small  Penalties  in  Ireland. 

(5th  August  1873.) 

Whereas  it  is  expedient  to  amend  the  law 
relating  to  small  penalties  in  Ireland : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Miuesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"  ITie  Small  Penalties  (Ireland)  Act,  18/3." 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  September  one  thousand  eight  hun- 
dred and  seventy-three. 

3.  The  word  "penalty"  in  this  Act  shall 
include  any  sum  of  money  recoverable  in  a 
summary  manner. 

4.  Where  upon  summary  conviction  any  offen- 
der is  adjudged  to  pay  a  penalty  not  exceeding 
five  pounds,  such  offender,  m  case  of  nonpayment 
thereof,  may,  without  any  warrant  of  distress,  be 
committed  to  prison  for  anv  term  not  exceeding 
the  period  specified  in  the  following  scale,  unless 
the  penalty  shall  be  sooner  paid  : 


The  imprisonment 

For  any  penalty—  not  to  exceed- 

Not  exceeding  ten  shillings  -    Seven  days. 
Exceeding  ten  shillings  and 

not  exceeding  one  pound  -    Fourteen  days. 
Exceeding  one  pound  but 

not  exceeding ^o  pounds  -    One  month. 
Exceeding  two  pounds'  but 

notexceedingnve  pounds  -    Two  months. 

5.  Nothing  in  this  Act  contained  shall  affect 
the  power  of  imposing  hard  labour  in  addition  to 
imprisonment  in  cases  where  hard  labour  might, 
on  nonpayment  of  the  penalty,  have  been  so 
imposed  if  this  Act  bad  not  passed. 

6.  This  Act  shall  apply  to  penalties,  including 
costs,  recoverable  in  a  sununary  manner  in  pur- 
suance of  any  Act  of  Parliament,  whether  passed 
before  or  after  the  commencement  of  this  Act ; 
and  all  provisions  of  any  Act  of  Parliament  au- 
thorising, in  the  case  of  nonpavment  of  a  penalty 
not  exc^inff  ^ve  pounds,  a  longer  term  of  imr 
prisonment  than  is  provided  by  this  Act,  shall  be 
repealed. 

7'  This  Act  shall  not  apply  to  any  penalties 
recoverable  by  or  on  behalf  of  the  Commissioners 
of  Inland  Revenue. 

8.  This  Act  shall  extend  to  Ireland  only. 


Chap.  83. 
Telegraph  Acty  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Amendment  of  Telegraph  Act,  1869. 

2.  Power  for  Commissioners  of  the  Treasury  to  raise  a  further  sum  of  1,260,0001.  for  the  purposes 

of  the  Telegraph  Acts. 

3.  Certain  charges  not  to  be  defrayed  out  of  moneys  raised  under  this  Act. 

4.  Mode  of  issuing  moneys  raised, 

5.  Accounts  of  expenditure. 

6.  Short  title. 

Schedule. 


An  Act  for  explaining  the  Telegraph 
Acts,  1868  to  1871,  and  for  enabling 
a  further  Sum  to  be  raised  for  the 
purposes  of  the  said  Acts  and  of  the 
Pensions  Commutation  Act^  1872. 

(5th  August  1873.) 

Whereas  by  the  Telegraph  Act,  1869,  and 
the  Teleffraph  Money  Act,  1871,  the  Commis- 
sioners of  Her  Migesiy's  Treasury,  in  this  Act 


referred  to  as  the  Treasury,  were  authorised  to 
raise  for  the  purposes  of  the  said  Acts  any  sum 
or  sums  of  money  not  exceeding  in  the  whole 
eight  million  pounds : 

And  whereas  the  purposes  of  the  Telegraph 
Acts,  1868  to  1870,  were  the  purchasing,  working, 
maintaining,  and  extending  telegraphs : 

And  whereas  bv  the  nineteenth  section  of  the 
Telegraph  Act,  1869,  after  declaring  that  the 
amount  to  be  raised  should  be  appropriated  bj 
the  Commissioners    for   the  reduction    of  the 
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National  Debt  in  such  manner^  and  transferred 
to  such  parties  as  shall  be  directed  bj  the  Post- 
master General  for  the  purposes  of  the  Telegraph 
Acts,  under  such  regulations  as  shall  be  prescribed 
by  the  Treasury,  it  was  further  enacted  that  the 
gross  revenue  received  by  the  Postmaster  General 
for  the  transmission  of  messages  by  means  of 
electric  telegraphs  shall  be  paid  into  the  Exche- 
quer to  the  account  of  the  Consolidated  Fund, 
and  that  the  expenses  incurred  in  working,  main- 
taining, and  extending  telegraphs  shall  oe  paid 
out  of  moneys  provided  by  Parliament : 

And  whereas  a  portion  of  the  said  amount  of 
eight  million  poimds  so  raised  as  aforesaid  has 
been  expended  upon  certain  extensions  of  tele- 
graphs for  the  purpose  of  producing  a  gpreater 
uniformity  in  the  working  of  the  tel^prapmc  and 
postal  systems  of  the  United  Kingdom,  and 
doubts  have  been  entertained  whether  such 
expenditure  was  lawful,  regard  being  had  to  the 
provisions  of  the  nineteenth  section  of  the  said 
Telegraph  Act,  1869,  rdating  to  the  extension  of 
telegraphs : 

And  whereas  an  estimated  sum  of  about  eight 
hundred  and  twelve  thousand  eight  himcued 
pounds,  part  of  the  Post  Office  revenue  which 
ought  to  have  been  paid  into  the  Consolidated 
Fund,  has  been  improperly  expended  for  the 
purposes  of  the  said  Telegraph  Acts,  and  it  is 
necessary  that  funds  should  be  provided  to  make 
good  to  the  said  Fund  the  sum  so  improperly 
diverted  from  it : 

And  whereas  it  is  expedient  to  provide  further 
funds  for  the  purposes  of  the  said  Telegraph 
Acts,  and  of  the  Pensions  Commutation  Act, 
1872: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  It  is  hereby  declared  that  the  said  nineteenth 
section  of  the  Telegraph  Act,  1869,  in  so  far  as 
the  same  relates  to  the  expenses  incurred  in 
extending  telegraphs,  does  not  apply  to  any 
charges  in  respect  of  extensions  of  telegraphs 
alre&dy  paid  or  coming  in  course  of  payment 
previously  to  the  first  day  of  October  one  thousand 
eight  hundred  and  seventy-three. 

2.  The  Treasury  may,  in  addition  to  any  sum 
previously  authorised  to  be  raised  by  them,  raise 
for  the  purpose  of  making  good  to  the  Consoli- 
dated Fund  the  sums  so  improperly  diverted  as 
aforesaid  and  for  the  purposes  of  the  Telegraph 
Acts,  1868  to  1870,  the  Telegraph  Moneys  Act, 
1871,  the  Pensions  Commutation  Act,  1872,  or 
any  of  such  Acts,  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  one  million  two  hun- 
dred and  fif^  thousand  pounds  sterling,  by  the 


creation  in  manner  provided  by  the  TeLegnph 
Act,  1869,  of  terminable  annuities  for  any  period 
of  years  not  exceeding  thirty  of  three  pounds  per 
centum  ^  annum  capital  stocks  of  annuities,  or 
by  the  issue  of  exchequer  bills  or  exchequer 
bonds,  or  by  all  or  any  of  the  said  modes,  and 
the  interest  upon  such  securities  shall  be  charge- 
able upon  and  payable  out  of  the  Consolidated 
Fund,  or  the  growing  produce  thereof. 

The  provisions  of  the  Telegrraph  Act,  1869, 
relating  to  the  terminable  annuities,  three  pounds 
per  centum  per  annum  capital  stocks  of  annuities, 
or  excheouer  bills,  or  exchequer  bonds,  therein 
named,  shall  apply  to  the  creation  or  issue,  for 
the  purposes  of  this  Act,  of  any  terminable 
annuities,  any  three  per  cent,  capital  stocks  of 
annuities,  exchequer  bills,  or  exchequer  bonds. 

3.  No  part  of  the  moneys  raised  in  pursuance 
of  this  Act  shall  be  applied  to  defray  any  charges 
in  respect  of  telegraph  extensions  coming  in 
course  of  payment  on  and  after  the  first  akj  of 
October  one  thousand  eight  hundred  and  seventy- 
three. 

4.  All  moneys  raised  in  pursuance  of  this  Act 
shall  be  placed  to  the  account  of  the  Paymaste^ 
General  at  the  Bank  of  England,  and  shall  be 
issued  from  time  to  time  under  regulations 
to  be  made  by  the  Treasury,  and  to  be  laid  by 
them  before  Parliament;  but  in  applying  such 
moneys  to  meet  the  charges  sanctioned  by  this 
Act  regard  shall  be  had  to  the  severid  heads  d 
expenditure  in  the  schedule  hereto,  and  no  greater 
sum  shall  be  applied  to  the  exjienditure  under 
any  one  of  such  neads  than  is  apportioned  thereto 
in  the  said  schedule,  except  with  the  sanction  of 
the  Treasury,  to  be  given  upon  a  certificate  of 
the  Postmaster-General  that  the  excess  so  pro- 
posed to  be  expended  under  any  one  head  is 
compensated  by  a  deficiency  of  expenditure  under 
some  other  bead,  and  that  the  total  sum  to  be 
expended  under  this  Act  in  carrying  into  effect 
the  provisions  thereof  will' not  exceed  the  said 
sum  of  one  million  two  hundred  and  fifty  thou- 
sand pounds. 

5.  Accounts  of  all  expenditure  defrayed  out  of 
moneys  raised  in  pursuance  of  the  said  Telegrapb 
Acts,  1869  to  1871,  and  of  this  Act,  shaU  be 
prepared  by  the  Postmaster-€r€neral  in  such  form 
as  may  be  approved  by  the  Treasury,  and  be 
transmitted  to  the  Comptroller  and  Audita 
General,  to  be  examined  by  him  as  if  they  wa« 
appropriation  accounts,  in  manner  directed  by  the 
Exchequer  and  Audit  Departments  Act,  1866. 

6.  This  Act  may  be  cited  for  all  purposes  as 
the  Telegraph  Act,  1873. 
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Heads  of  Proposed  Expenditure. 


812,800 


1.  Sum  required  to  make   good  amount  improperly  diverted  from  the  Consolidated 

Fund  to  31st  March  1873  -  - 

2.  Expenses  of  telegraph  extensions  which  shall  come  in  course  of  payment  previous  to 

1  St  October  1873  .--.--..       120,000 

3.  Cost  of  undertakings  purchased  or  to  be  purchased  ....         87>200 

4.  Commutation  of  pensions  -  -  -  -  ...       230,000 

jC1,260,000 


Chap.  84. 
Militia  Pay  and  Storehouses  Acl^  1873. 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  '' SubAievAmmV'  included  under  " 

2.  Amendment  of  35  S^  36  Vict,  c,  68. 

3.  Short  title. 


lieutenant." 

$.  10.,  as  to  sale  of  militia  storehouses,  ijcc. 


An  Act  to  explain  the  Militia  Pay  Acts, 
1868  and  1869,  and  to  facilitate  the 
sale  of  property  held  for  Militia  pur- 
poses. (5th  August  1873.) 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majesty,  by  and  witii  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same^  as  follows : 

1.  The  Militia  Pay  Acts,  1868  and  1869,  shall 
be  construed  as  if  the  word  "lieutenant"  in 
the  said  Acts  included  "sub-lieutenant." 

2.  Whereas  by  the  tenth  section  of  "The  Mili- 
tary Forces  Localisation  Act,  1872,"  it  was 
enacted  that  the  commissioners  of  lieutenancy  of 
the  city  of  London,  the  justices  of  any  county, 
riding,  division,  or  Uberty  of  a  county  (in  this 
section  included  under  the  term  county),  and  the 
council  of  any  municipal  borough,  may  transfer 
to  the  said  Secretary  of  State,  for  the  purposes  of 
this  Att,  upon  such  terms,  and  with  or  without 
pajment  of  a  pecuniary  consideration,  as  they 
think  expedient,  any  barracks,  storehouses  for 
arms  or  ammunition,  or  other  buildings  or  land 
held  in  the  case  of  a  county  for  the  pubUc  uses  or 
purposes  of  such  county,  and  in  tne  case  of  a 
borough  for  the  public  iises  or  purposes  of  such 
borough : 

And  whereas  it  is  expedient  in  cases  where  the 
said  Secretary  of  State  does  not  require  the  trans- 


fer of  any  barrack,  storehouse,  or  other  building 
or  land  as  aforesaid,  to  authorise  the  sale  thereof 
in  like  manner  as  if  the  public  service  required  the 
site  of  such  storehouse  to  be  changed :  Be  it  there- 
fore enacted,  that  upon  a  certificate  being  given  by 
the  said  Secretary  of  State  that  any  such  barrack, 
storehouse,  or  other  building  or  land  is  not  re- 
quired for  the  purposes  of  the  said  Act,  the  said 
commissioners  of  lieutenancy,  justices,  or  council 
may  sell  the  same;  such  sale  shall  in  Great 
Britain  be  made  in  like  manner  as  if  the  same 
were  a  place  for  keeping  the  stores  of  the  militia 
and  the  public  service  required  the  site  of  the 
same  to  be  changed,  and  all  enactments  relating 
to  such  sale  shall  apply  accordingly,  with  this 
modification,  that  the  piurchase  money  need  not 
be  applied  or  paid  towturds  the  cost  of  purchasing 
any  ground  for  the  purpose  of  building,  pur- 
chasing, rebuilding,  enlarging,  altering,  improv- 
ing, or  fitting  up  any  place,  building,  or  premises 
for  the  purposes  of  tne  militia ;  and  such  sale 
shall  in  Ireland  be  made  in  like  manner  as  if  the 
same  were  the  sale  of  an  old  gaol,  and  the  pur- 
chase money  arising  from  any  such  sale  shall  be 
applied  in  hke  manner  as  if  the  same  were  the 
purchase  money  arising  from  the  sale  of  an  old 
gaol. 

The  terms  in  this  section  shall  have  the  same 
meaning  as  th^  have  in  section  ten  of  "The 
Military  Forces  Localisation  Act,  1872." 

3.  This  Act  may  be  cited  as  the  "  Militia  Pay 
and  Storehouses  Act,  1873." 
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Chap.  85. 
Merchant  Shipping  Act^  1873. 


ABSTBACT  OF  THB   BNACTMBKT8. 

Preliminary, 

1.  Short  title. 

2.  Construction  of  Act, 

Registry  (Part  IL  of  Merchant  Shipping  Act,  1854). 

3.  Particulars  to  be  marked  on  British  ships, 

4.  Particulars  to  be  entered  in  record  of  draught  ofu>€Uer, 

5.  Rules  as  to  names  of  foreign  ships  placed  on  British  register, 

6.  Restrictions  on  re^egistration  of  abandoned  ships. 

Masters  and  Seamen  (Part  IJL  of  Merchant  Shipping  Act,  1854). 

7.  Agreements  with  seamen, 

8.  Agreements  with  fishermen. 

9.  Compensation  to  seamen  for  unnecessary  detention  on  charge  of  desertion. 

10.  Power  for  Board  of  Trade  to  establish  mercantile  marine  offices  and  to  hold  examinations  at  certain 

ports. 

11.  Power  for  Her  Majesty,  by  Order  in  Council,  to  apply  certain  provisions  qf  Merchant  Shipping  Adt 

to  foreign  ships. 

Safety  and  Prevention  of  Accidents  {Part  IV.  of  Merchant  Shipping  Act,  1854). 

12.  Survey  qf  ships  suspe<^^  of  being  unseaworthy, 

13.  Costs  of  survey,         •^ 

14.  Appeal  from  decision  of  Board  of  Trade, 

15.  Power  for  Board  of  Trade  to  vary  requirements  at  to  boats, 

16.  Duties  qf  masters  m  case  of  collision, 

17.  Liability  for  infringement  of  regulations  in  cases  ofctdUsion, 

18.  Signals  of  distress, 

19.  Signals  for  pilots, 

20.  Power  to  alter  rules  as  to  signals, 

21.  Private  signals, 

22.  Notice  to  be  given  of  apprehended  loss  of  ship, 

23.  Restrictions  on  carriage  of  dangerous  goods, 

24.  Penalty  for  misdescription  of  dangerous  goods, 

25.  Power  to  refuse  to  carry  goods  suspected  of  being  dangerous, 

26.  Power  to  throw  overboard  dangerous  goods. 

27.  Forfeiture  of  dangerous  goods  improperly  sent, 

28.  Saving  as  to  Dangerous  Goods  Acts, 

Miscellaneous  and  Repeal, 

29.  Her  Majesty  may,  by  Order  in  Council,  declare  certain  foreign  ports  ports  of  registry, 

30.  Fees  in  reject  of  surveys,  ^c, 

31.  Board  of  Trade  may  sue  in  name  of  its  officers. 

32.  Certain  sections  not  to  come  into  force  until  \st  November  1873. 

33.  Repeal  of  certain  sections  of  the  Merchant  Shipping  Acts,  1862  and  1871;  and  of  certain  other 

sections  of  Merchant  Shipping  Acts,  1854,  1862,  and  1871. 
Schedules. 


An  Act  to  amend  the  Merchant  Shipping  in  this  present  Parliament  assembled,  and  by  Ae 

Acts.                           (5th  August  1 873.)  a^^^^onty  of  the  same,  as  follows : 

Be  it  enacted  by  the  Queen's  most  Excellent  Preliminary. 

Majesty,  by  and  with  the  advice  and  consent  of  1.  This  Act  may  be  cited  a^  the  Merchant 

the  Lords  Spiritual  and  Temporal,  and  Commons,  Shipping  Act,  1873. 
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2.  This  Act-sliall  be  conatraed  as  one  with  the 
Merchant  Shipping  Act,  1854,  and  the  Acts 
amending  the  same,  and  the  said  Acts  and  this 
Act  may  be  cited  collectively  as  the  Merchant 
Shipping  Acts,  1854  to  1873. 

Registry  {Part  IL  of  Merchant  Shipping 
Act,  1854). 

3.  Every  British  ship  registered  affcer  the 
pasnng  of  this  Act  shall  before  registry*  and  eveiry 
British  ship  registered  before  the  passing  of  this 
Act  shall,  on  or  before  the  first  day  of  January 
one  thousand  eight  hundred  and  seventy-four,  be 
pennanently  and  conspicuously  marked  to  the 
satisfaction  of  the  Board  of  Trade,  as  follows : 

Her  name  shall  be  marked  on  each  of  her  bows, 
and  her  name  and  the  name  of  her  port  of 
registry  shall  be  marked  on  her  stem,  on  a 
dark  ground  in  white  or  yellow  letters,  or  on 
a  light  ground  in  black  letters,  such  letters 
to  be  of  a  length  not  less  than  four  inches, 
and  of  proportionate  breadth : 
Her  official  number  and  the  number  denoting 
her  registered  tonnage  shall  be  cut  in  on 
her  main  beam : 
A  scale  of  feet  denoting  her  draught  of  water 
shall  be  marked  on  each  side  of  her  stem 
and  of  her  stem  post  in  Roman  capital  letters 
or  in  figures,  not  less  than  six  inches  in 
length,  the  lower  line  of   such  letters  or 
figures  to  coincide  with  the  draught  line 
denoted  thereby.      Such  letters  or  figures 
shall  be  marked  by  being  cut  in  and  painted 
white  or  yellow  on  a  dark  ground,  or  in  such 
other  way  as  the  Board  of  Trade  may  from 
time  to  time  approve. 
The  Board  of  Trade  may,  however,  exempt  any 
class  of  ships  from  the  requirements  of  this  sec- 
tion or  any  of  them. 

If  the  scale  of  feet  showing  the  ship's  draught 
of  water  is  in  any  respect  inaccurate,  so  as  to  be 
likely  to  mblead,  the  owner  of  the  ship  shall 
incur  a  penalty  not  exceeding  one  hundred 
pounds. 

The  marks  rec^uired  by  this  section  shall  be 
permanently  continued,  and  no  alteration  shall 
be  made  therein,  except  in  the  event  of  any  of 
the  particnlara  thereby  denoted  being  altered  in 
the  manner  provided  by  the  Merchant  Shipping 
Acts,  1854  to  1873. 

Any  owner  or  master  of  a  British  ship  who 
neglects  to  cause  his  ship  to  be  marked  as  afore- 
said, or  to  keep  her  so  marked,  and  any  person 
who  conceals,  removes,  alters,  defaces,  or  obli- 
terates, or  suffers  any  person  under  his  control  to 
conceal,  remove,  alter,  dehce,  or  obliterate  any  of 
the  said  marks,  except  in  the  event  aforesaid,  or 
except  for  the  purpose  of  escaping  capture  by  an 
enemy,  shall  for  each  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and  any  officer  of 
customs  on  receipt  of  a  certificate  from  a  surveyor 
Vol.  LL— Law  Jour.  Stat. 


or  inspector  of  the  Board  of  Trade  that  a  ship  is 
insufficiently  or  inaccurately  marked  may  detain 
the  same  until  the  insufficiency  or  inaccuracy 
has  been  remedied. 

Provided  that  no  fishing  vessel  duly  registered, 
lettered  and  numbered  in  pursuance  of  the  Sea 
Fisheries  Act,  1868,  shall  be  required  to  have  her 
name  and  port  of  registry  marked  under  this 
section. 

Provided  also,  that  if  any  registered  British 
ship  is  not  within  a  port  of  tne  LJiiited  Kingdom 
at  any  time  before  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-four,  she 
shall  be  marked  as  by  this  section  required  within 
one  month  after  her  next  return  to  a  British  port 
of  registry  subsequent  to  that  date. 

4.  The  record  of  the  draught  of  water  of  any 
sea-going  ship  required  under  section  five  of  the 
Merchant  Shipping  Act,  1871,  shall,  in  addition 
to  the  particulars  thereby  required,  specify  the 
extent  of  her  clear  side  in  feet  and  inches. 

The  term  "  clear  side  "  means  the  height  from 
the  water  to  the  upper  side  of  the  phmk  of  the 
deck  from  which  the  depth  of  hold  as  stated  in  the 
regist^  is  measured,  and  the  measurement  of  the 
clear  side  is  to  be  taken  at  the  lowest  part  of  the  side. 

Eveiy  master  of  a  sea-going  ship  shall,  upon 
the  request  of  any  person  appointed  to  record  the 
ship's  draught  of  water,  permit  such  person  to 
enter  the  ship  and  to  make  such  inspections  and 
take  such  measurements  as  may  be  requisite  for 
the  purpose  of  such  record,  and  any  master  who 
fidls  so  to  do,  or  impedes  or  suffers  anyone  under 
his  control  to  impede  any  person  so  appointed  in 
the  execution  of  his  duty,  shfdl  for  each  offence 
incur  a  penalty  not  exceeding  five  pounds. 

5.  WhCTC  a  foreign  ship,  not  having  at  any 
previous  time  been  registered  as  a  British  ship, 
becomes  a  British  ship,  no  person  shall  apply  to 
register,  and  no  registrar  shaU  knowingly  register 
such  ship,  except  by  the  name  which  she  bore  as 
a  foreign  ship  immediatdv  before  becoming  a 
British  ship,  unless  with  tne  permission  of  the 
Board  of  Trade  granted  in  manner  directed  by 
section  six  of  the  Merchant  Shipping  Act,  1871. 

Any  person  who-  acts  or  suffers  any  person 
under  his  control  to  act  in  contravention  of  this 
section  shall  for  each  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds. 

6.  Where  a  ship  has  ceased  to  be  registered  as 
a  British  ship  by  reason  of  having  been  wrecked 
or  abandoned,  or  for  any  reason  other  than  cap- 
ture by  the  enemy  or  transfer  to  a  person  not 
qualified  to  own  a  British  ship,  such  ship  shall 
not  be  re-re^^istered  until  she  has,  at  the  expense 
of  the  anpboant  for  registration,  been  surveyed 
by  one  of  the  surveyon  appointed  by  the  Board 
of  Trade  and  certified  by  him  to  be  seaworthy. 
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Masters  and  Seamen  (Part  III.  of  Merchant 
Shipping  Act,  1854). 

7.  Any  agreement  with  a  seaman  made  under 
section  one  nundred  and  forty-nine  of  the  Mer- 
chant Shipping  Act,  1854,  maj,  instead  of  stating 
the  nature  and  duration  of  the  intended  voyage 
or  engagement  as  by  that  section  required,  state 
the  maximum  period  of  the  voyage  or  engage- 
ment, and  the  places  or  parts  of  the  world  (if  any) 
to  which  the  voyage  or  engagement  is  not  to 
extend. 

8,  The  owner  or  master  of  any  British  vessel 
engaged  in  fishing  off  the  coast  of  the  United 
Kingdom  may  enter  into  an  agreement  with  any 
person  employed  on  such  vessel  that  such  person 
shall  be  remunerated  wholly  by  a  share  m  the 
profit  of  the  fishing  adventure. 

Every  such  agreement  shall  be  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print, 
and  shall  be  signed  by  the  contracting  parties  in 
the  presence  of  a  superintendent  or  deputy  super- 
intendent of  a  mercantile  marine  office. 

The  superintendent  or  deputy  superintendent 
shall,  before  such  agreement  is  signed,  read  and 
(if  necessary)  explain  the  same  to  the  contracting 
parties,  and  shall  attest  the  signature  of  the 
agreement,  and  certify  that  it  has  been  read  to 
and  agreed  to  by  the  contracting  parties. 

Any  such  agreement,  if  made  in  the  manner  by 
this  section  required,  shall  be  valid  and  binding 
on  all  the  contracting  parties,  notwithstanding 
anything  contained  in  section  one  hundred  and 
eighty-two  of  the  Merchant  Shipping  Act,  1854. 

9.  If  a  seaman  or  apprentice  belonging  to  any 
ship  is  detained  on  a  charge  of  desertion  or  any 
kindred  offence,  and  if  upon  a  survey  of  the  ship 
being  m^de  under  section  seven  of  the  Merchant 
Shipping  Act,  1871,  it  is  proved  that  she  is  not 
in  a  nt  condition  to  proceed  to  sea,  or  that  her 
accommodation  is  insufficient,  the  owner  or 
noaster  of  the  ship  shall  be  lia*ble  to  pay  to  such 
seaman  or  apprentice  such  compensation  for  his 
detention  as  tne  court  having  cognizance  of  the 
proceedings  may  award. 

10.  In  any  case  where  the  business  of  a  mer- 
cantile marine  office  is  conducted  otherwise  than 
under  a  local  marine  board,  the  Board  of  Thide 
ma^,  if  they  think  fit,  instead  of  conducting  such 
business  at  a  custom  house  or  otherwise,  establish 
a  mercantile  marine  office,  and  for  that  purpose  pro- 
cure the  requisite  buildings  and  properhr,  and  from 
time  to  time  appoint  ana  remove  all  we  requisite 
superintendents,  deputies,  clerks,  and  servants. 
They  may  also  in  the  like  case  make  iJl  such 
provisions  and  exerdse  all  such  powers  with  re- 
spect to  the  holding  of  exammations  for  the 
purpose  of  granting  certificates  of  competency  as 


masters,  mates,  or  engineers,  to  persons  deeiroas 
of  obtaining  the  same,  as  might  nave  been  made 
or  exercised  by  a  local  marine  board. 

11.  Whenever  it  has  been  made  to  appear  to 
Her  Majesty  that  the  government  of  any  foraga 
state  is  desirous  that  any  of  the  provisions  of  the 
Merchant  Shipping  Acts,  1854  to  1873,  lelating 
to  the  engagement  and  discharge  of  seamen,  shall 
apply  to  the  ships  of  such  state.  Her  Mi^stjr  may 
by  Order  in  Council  declare  that  such  of  the  said 
provisions  as  are  in  such  order  specified,  shall, 
subject  to  the  limitations,  if  any,  contuned  in  the 
order,  apply,  and  thereupon,  so  long  as  the  order 
remains  in  force,  such  provisions  shidl  apply,  sub* 
ject  to  the  said  limitations,  to  the  ships  of  sodi 
state,  and  to  the  owners,  masters,  officers,  and 
crews  of  such  ships,  when  not  within  the  juris- 
diction of  such  state,  in  the  same  manner  ii)  all 
respects  as  if  such  ships  were  British  ships. 

It  shall  be  lawful  for  Her  M^esty  from  time 
to  time  by  Order  in  Council  to  add  to,  alter,  or 
repeal  any  order  made  under  this  section. 

Safety  and  Pretention  qf  Accidents  [Part  TV, 
of  Merchant  Shipping  Act,  1854). 

12.  Where  the  Board  of  Trade  have  reorircd  a 
complaint  or  have  reason  to  believe  that  aoy 
British  ship  is  by  reason  of  the  defective  condition 
of  her  hull,  equipmente,  or  machineiy,  or  hj 
reason  of  overloadmg  or  improper  loading,  unfit 
to  proceed  to  sea  without  serious  danger  to 
human  life,  they  may,  if  they  think  fit,  ^point 
some  competent  person  or  persons  to  survey  such 
ship,  and  the  equipments,  machinery,  and  cargo 
thereof,  and  to  report  thereon  to  the  Board. 

Any  person  so  appointed  mav,  for  the  purposes 
of  such  survey,  require  the  unloading  or  remoral 
of  any  cargo,  ballast,  or  tackle,  and  shall  have  all 
the  powers  of  an  inspector  appointed  under  the 
Merchant  Shipping  Act,  1854. 

Anv  person  who  (having  notice  of  the  intention 
to  hold  such  survey)  wilfiilly  does  or  causes  to  be 
done  any  act  by  which  the  person  appointed  to 
make  such  survey  is  prevented  from  or  obstructed 
in  ascertaining  the  condition  of  the  ship,  bar 
equipmente,  machinery,  and  cargo,  shall  be  liable 
to  a  penidty  not  exceec^g  fifty  pounds. 

The  Board  of  Trade  may,  if  they  think  ft 
order  that  any  ship  be  detained  for  the  purpose 
of  being  surveyed  imder  this  section,  ana  there- 
upon any  officer  of  customs  may  detain  such  sl^ 
until  her  release  be  ordered  either  by  tiie  Board 
of  Trade  or  by  any  court  to  which  an  appeal  i« 
given  under  this  Act. 

Upon  the  receipt  of  the  report  of  the  p«** 
makmg  any  such  survey,  the  Board  may,  if  in 
their  opinion  the  ship  cannot  proceed  to  iet 
without  serious  danger  to  human  life,  make  such 
further  order  as  they  may  think  requisite  as  to 
the  detention  of  the  ship  or  as  to  her  rdeiiSf 
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eHber  absolutely  or  upon  the  peifonnance  of  such 
conditions  with  respect  to  the  execution  of  repairs 
or  alterations,  or  the  unloading  or  reloading  of 
cargo,  as  the  Board  may  impose.  They  may  also 
from  time  to  time  vary  or  add  to  such  order. 

A  copy  of  any  such  order  and  of  the  report 
upon  which  it  was  founded,  and  also  of  any 
variation  of  or  addition  to  such  order,  shall  be 
delivered  as  soon  as  possible  to  the  owner  or 
master  of  the  ship  to  wnich  it  relates. 

When  a  ship  has  been  detained  under  this 
section  she  shall  not  be  released  bv  reason  of  her 
British  register  having  been  dosed. 

13.  If  upon  the  survey  of  a  ship  under  this 
Act  she  is  reported  to  have  been  at  the  time  of 
the  survey,  having  regard  to  the  nature  of  the 
serrioe  for  which  she  was  then  intended,  unfit  to 
THt>ceed  to  sea  without  serious  danger  to  human 
me,  the  expenses  incurred  by  the  Board  of  Trade 
in  respect  of  the  survey  shall  be  paid  by  the 
owner  of  the  ship  to  the  Board  of  Trade,  and 
shall,  without  prejudice  to  any  other  remedy,  be 
recoverable  by  them  in  the  same  manner  as  salvage 
is  recoverable. 

If  upon  such  survey  the  ship  is  not  reported 
to  have  been  unfit  to  proceed  to  sea,  having 
regard  to  the  nature  of  tne  service  for  which  she 
was  intended,  the  Board  of  Trade  shall  be  liable 
to  pay  compensation  to  any  person  for  any  loss 
or  damage  which  he  may  have  sustained  by  reason 
of  the  detention  of  the  ship  for  the  purpose  of 
survey,  or  otherwise  in  respect  of  such  survey. 

Where  a  complaint  has  been  made  to  the  Board 
of  Trade  that  a  ship  is  not  fit  to  proceed  to  sea, 
they  may,  if  they  think  fit,  before  ordering  a 
survey  of  the  ship,  require  the  complainant  to 
give  or  provide  such  security  as  they  may  think 
sufficient  for  the  payment  of  the  costs  and  ex- 
penses which  they  may  incur  in  respect  of  the 
-survey  of  the  ship  and  of  the  compensation  which 
they  may  be  rendered  liable  to  pay  for  loss  or 
damage  caused  by  her  detention  for  the  purpose 
of  such  survey,  or  otherwise  in  respect  of  such 
survey. 

Where  a  ship  has  been  surveyed  under  this 
Act  in  consequence  of  a  complaint  made  to  the 
Board  of  Trade,  if  upon  such  survey  being  made 
it  appear  that  such  complaint  was  made  without 
reasonable  cause,  the  expenses  incurred  by  the 
Board  in  respect  of  the  survey  of  the  ship  and 
the  amount,  if  any,  which  the  Board  may  have 
been  rendered  liable  to  pay  in  respect  of  any  loss 
or  damage  caused  by  her  detention  shall  be  re- 
coverable by  the  Board  from  such  complainant. 

All  moneys  payable  by  the  Board  of  Trade  in 
respect  or  by  reason  of  the  surv^  or  detention  of 
a  snip  under  this  Act  shall,  subject  to  the  right 
by  this  section  provided  of  recovering  such  moneys 
from  the  complainant,  be  paid  out  of  moneys  to 
be  provided  by  Parliament. 


14.  If  the  owner  of  any  ship  surveyed  under 
this  Act  is  dissatisfied  with  any  order  of  the  Board 
of  Trade  made  upon  such  survey,  he  may  apply 
to  any  of  the  following  courts  having  jurisdiction 
in  the  place  where  such  ship  was  surveyed,  that 
is  to  sav: — 

In  England,  to  any  court  having  Admiralty 
jurisdiction : 

In  Ireland,  to  any  court  having  jurisdiction 
under  the  Court  of  Admiralty  (Ireland)  Act. 
1867: 

In  Scotland,  to  the  court  of  the  sheriff  of  the 
county. 

The  court  may,  upon  such  application,  if  they 
think  fit,  appoint  one  or  more  competent  persons 
to  survey  the  ship  anew,  and  any  surveyor  so 
appointed  shall  have  all  the  powers  of  the  person 
by  whom  the  original  survey  was  made.  Such 
survey  anew  shall,  if  so  required  by  the  Bourd  of 
Trade  or  the  shipowner,  be  made  in  the  presence 
of  any  person  or  persons  appointed  by  them 
respectively  to  attend  at  the  survey. 

The  court  to  which  such  apphcation  is  made 
may  make  such  order  as  to  the  detention  or 
release  of  the  ship,  as  to  the  pavment  of  any  costs 
and  damages  which  may  have  been  occasioned  by 
her  detention,  as  to  the  payment  of  the  expenses 
of  the  original  survev,  wad  of  the  survey  anew, 
and  otherwise  as  to  the  payment  of  any  costs  of 
and  incident  to  the  application,  as  to  the  court 
mav  seem  just. 

Where  an  application  is  made  under  this  sec* 
tion  to  a  county  court,  or  in  Ireland  to  a  local 
court,  the  matter  of  the  application  shall  be 
deemed  to  be  an  Admiralty  cause  within  the 
meaning  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  and  the  Court  of  Admiralty 
(Ireland)  Act,  1867. 

15.  In  the  case  of  anv  ship  surveyed  under  the 
fourth  part  of  the  Mercnant  Shipping  Act,  1854, 
the  Board  of  Trade  may  at  the  request  of  the 
owner  authorise  the  reduction  of  the  number  and 
the  variation  of  the  dimensions  of  the  boats  re- 
quired  for  the  ship  by  section  two  hundred  and 
ninety-two  of  that  Act,  and  also  the  substitution 
of  rafts  or  other  appliances  for  saving  life  for 
any  such  boats,  so  nevertheless  that  the  boats  so 
reduced  or  varied  and  the  rafts  or  other  appliances 
so  substituted  be  sufficient  for  the  persons  carried 
on  board  the  ship. 

Section  two  hundred  and  ninety-three  of  the 
said  Act  shall  extend  to  any  such  rafts  or  appli- 
ances in  the  same  manner  as  if  they  were  boats. 

16.  In  every  case  of  collision  between  two 
vessels  it  shall  be  the  duty  of  the  master  or  person 
in  charge  of  cash  vessel,  if  and  so  far  as  ne  can 
do  so  without  danger  to  his  own  vessel,  crew, 
and  passengers  (if  any),  to  stay  by  the  other 
vessel  until  he  has  ascertained  thftt  she  has  no 
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need  of  fdrther  assistance,  and  to  render  to  tlie 
other  vessel,  her  master,  crew,  and  passengers 
(if  any),  such  assistance  as  may  be  practiw)le 
and  as  may  be  necessary  in  order  to  save  them 
from  any  danger  caused  by  the  collision;  and 
sJso  to  give  to  the  master  or  person  in  charge  of 
the  other  vessel  the  name  of  his  own  vessel,  and 
of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the 
ports  and  places  nom  which  and  to  which  she  is 
Dound. 

If  he  fails  so  to  do,  and  no  reasonable  cause  for 
such  failure  is  shown,  the  collision  shall,  in  the 
absence  of  proof  to  the  contrary,  be  deemed  to 
have  been  caused  by  his  'wrongftil  act,  neglect,  or 
default. 

Every  master  or  person  in  charge  of  a  British 
vessel  who  fails,  without  reasonable  cause,  to 
render  such  assistance  or  give  such  information 
as  aforesaid  shall  be  deemed  giulty  of  a  misde- 
meanor, and  if  he  is  a  certificated  officer  an 
inquiry  into  his  conduct  may  be  held  and  his 
certificate  may  be  cancelled  or  suspended. 

17.  If  in  any  case  of  collision  it  is  proved  to 
the  court  before  which  the  case  is  tried  that  any 
of  the  reg^ations  for  preventing  collision  con- 
tained in  or  made  under  the  Merchant  Shipping 
Acts,  1864  to  1873,  has  been  infringed,  the  ship 
by  which  such  regulation  has  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is  shown 
to  the  satisfEM^ion  of  the  court  that  the  circmn- 
stances  of  the  case  made  departure  from  the 
regulation  necessary. 

18.  The  signals  specified  in  the  first  schedule 
to  this  Act  shall  be  deemed  to  be  signals  of 
distress. 

Any  master  of  a  vessel  who  uses  or  displays, 
or  causes  or  permits  any  person  under  his  autho- 
rity to  use  or  display,  any  of  the  said  signals, 
except  in  the  case  of  a  vessel  being  in  distress, 
shall  be  liable  to  pay  compensation  for  anj^  labour 
undertaken,  risk  inounred,  or  loss  sustained  in 
consequence  of  such  signal  having  been  supposed 
to  be  a  signal  of  distress,  and  such  compensation 
may,  without  prejudice  to  any  other  remedy,  be 
recovered  in  the  same  manner  in  which  salvage  is 
recoverable. 

19.  If  a  vessel  requires  the  services  of  a  pilot, 
the  signals  to  be  used  and  displayed  shall  be 
those  specified  in  the  second  schedule  to  this  Act. 

Any  master  of  a  vessel  who  uses  or  displays, 
or  causes  or  permits  any  person  under  his  autho- 
rity to  use  or  display,  any  of  the  said  signals  for 
any  other  purpose  than  that  of  summoning  a 
pilot,  or  uses  or  causes  or  permits  any  person 
under  his  authority  to  use  any  other  si^ua  for  a 
pilot,  shaJl  incur  a  penalty  not  exceeding  twenty 
pounds. 


20.  Her  Mi^esty  may  from  time  to  time  by 
Order  in  Ck>unGil  repeal  or  alter  the  rules  as  to 
signals  contained  in  the  schedules  to  this  Act,  or 
make  new  rules  in  addition  thereto,  or  in  substi- 
tution therefor,  and  any  alterations  in  or  additions 
to  such  rules  made  in  manner  aforesaid  shdl  be 
of  the  same  force  as  the  rules  in  the  said  sche- 
dules. 

21.  Any  shipowner  who  is  desirous  of  using, 
for  the  purposes  of  a  private  code,  an^  rockets, 
lights,  or  other  similar  signals,  may  register  sudi 
signals  with  the  Board  of  Trade,  and  the  Bosrd 
sludl  give  public  notice  of  the  signals  so  re^pstered 
in  such  manner  as  they  may  think  requisite  for 
preventing  such]  signals  from  being  mistaken  for 
signals  of  distress  or  signals  for  pilots. 

The  Board  may  refii^  to  register  any  signals 
which  in  their  opinion  cannot  easily  l>e  dMn- 
guished  from  signals  of  distress  or  signals  for 
pilots. 

When  any  signal  has  been  so  registered  the 
use  or  display  thereof  by  any  person  acting  under 
the  authority  of  the  shipowner  in  whose  name  it 
is  registered  shall  not  subject  any  person  to 
any  of  the  penalties  or  liabilities  bj  this  Act 
imposed  upon  persons  using  or  displaying  signals 
improperly. 

22.  If  the  managing  owner,  or,  in  the  event  of 
there  being  no  managing  owner,  the  ship's  hus- 
band of  any  British  ship  have  reason,  owing  to 
the  nonappearance  of  such  ship,  or  to  any  other 
circumstance,  to  apprehend  that  such  ship  has 
been  wholly  lost,  he  shall,  as  soon  as  conve- 
niently may  be,  send  to  the  Board  of  Trade 
notice  in  writing  of  such  loss  and  of  the  probable 
occasion  thereof  stating  the  name  of  the  ship  and 
her  official  number  (if  any),  and  the  port  to  which 
she  belongs,  and  if  he  neglect  to  do  so  within  a 
reasonable  time  he  shall  incur  a  penalty  not 
exceeding  fifty  pounds. 

23.  If  any  person  sends  or  attempts  to  send 
by,  or  not  being  the  master  or  owner  of  the  vessel 
carries  or  attempts  to  carry  in  any  vessel,  British 
or  foreign,  any  dangerous  goods ;  (that  is  to  saj,) 
aquafortis,  vitriol,  naphtha,  benzine,  gunpowder, 
ludfer  matches,  nitro-glycerine,  pe&oleum,  or 
any  other  goods  of  a  dangerous  nature,  without 
distinctly  marking  their  nature  on  the  outside  of 
the  paoka^^e  containing  the  same,  and  siring 
written  notice  of  the  nature  of  such  goods  and 
of  the  name  and  address  of  the  sender  or  carrier 
thereof  to  the  master  or  owner  of  the  vessel  at  or 
before  the  time  of  sending  the  same  to  be  shipped 
or  taking  the  same  on  board  the  vessel,  he  shall 
for  every  sudi  offSence  incur  a  penalty  not  exceed- 
ing one  hundred  pounds :  Provided  that  if  such 
person  show  that  he  was  merely  an  agent  in  the 
shipment  of  any  such  goods  aa  aforesaid,  and  was 
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not  aware  and  did  not  suspect  and  had  no  reason 
to  suspect  that  the  goods  shipped  b^  him  were  of 
a  dangerous  nature,  the  penalty  which  he  incurs 
shall  not  exceed  ten  pounds. 

24.  If  any  person  knowingly  sends  or  attempts 
to  send  b^,  or  carries  or  attempts  to  carry  in  any 
vessel,  British  or  foreign,  auy  dangerous  goods 
or  goods  of  a  dangerous  nature,  under  a  faUe 
description,  or  fiidsely  describes  the  sender  or 
carrier  thereof,  he  shall  incur  a  penalty  not 
exceeding  five  hundred  pounds. 

25.  The  master  or  owner  of  any  vessel,  British 
or  foreign,  may  refuse  to  take  on  board  any 
package  or  parcel  which  he  suspects  to  contain 
goods  of  a  dangerous  nature,  ana  may  require  it 
to  be  opened  to  ascertain  the  fact. 

26.  Where  any  dangerous  goods  as  defined  in 
this  Act,  or  any  goods  which,  in  the  judgment  of 
the  master  or  owner  of  the  vessel,  are  of  a  dan- 
gerous nature,  have  been  sent  or  brought  aboard 
any  vessel,  British  or  foreign,  without  being 
marked  as  aforesaid,  or  without  such  notice 
having  been  given  as  aforesaid,  the  master  or 
owner  of  the  vessel  may  cause  such  goods  to  be 
tiirown  overboard,  together  with  any  package  or 
receptacle  in  which  they  are  oontamed;  and 
neitb^  the  master  nor  the  owner  of  the  vessel 
shall,  in  respect  of  such  throwing  overboard,  be 
subj^  to  any  liability,  civil  or  criminal,  in  any 
court. 

27.  Where  any  dangerous  goods  have  been 
sent  or  carried,  or  attempted  to  be  sent  or  carried, 
on  board  anv  vessel,  British  or  foreign,  without 
being  marked,  as  aforesaid,  or  without  such  notice 
having  been  given  as  aforesaid,  and  where  any 
such  goods  have  been  sent  or  carried,  or  attempted 
to  be  sent  or  carried,  under  a  false  description,  or 
the  sender  or  carrier  thereof  has  been  falsely 
described,  it  shall  be  lawful  for  any  court  having 
Admiralty  jurisdiction  to  declare  such  goods,  and 
any  package  or  receptacle  in  which  they  are  con- 
tained, to  be  and  they  shall  thereupon  be  forfeited, 
and  when  forfeited  shall  be  disposed  of  as  the 
court  directs. 

The  court  shall  have  and  may  exercise  the 
aforesaid  powers  of  forfeiture  and  disposal  not- 
withstanding that  the  owner  of  the  goods  have 
not  committed  any  offence  under  the  provisions 
of  this  Act  relating  to  dangerous  goods,  and  be 
not  before  the  court,  and  have  not  notice  of  the 
proceedings,  and  notwithstanding  that  there  be 
no  evidence  to  show  to  whom  the  goods  belong; 
nevertheless  the'  court  may,  in  its  discretion, 
require  such  notice  as  it  may  direct  to  be  given 
to  the  owner  or  shipper  of  the  goods  before  the 
same  are  forfeited. 


28.  The  provisions  of  this  Act  relating  to  the 
carriage  of  dangerous  goods  shall  be  deemed  to 
be  in  addition  to  and  not  in  substitution  for  or 
in  restraint  of  any  other  enactment  for  the  like 
object,  so  nevertheless  that  nothing  in^  the  said 
provisions  shall  be  deemed  to  authorise  that  any 
person  be  sued  or  prosecuted  twice  in  the  same 
matter. 

^iscellaneaui  and  Repeal, 

29.  Where,  in  accordance  with  the  Foreign 
Jurisdiction  Acts,  Her  Mijesty  exercises  juris- 
diction within  any  port  out  of  Her  Msgestv's 
dominions,  it  shall  be  lawful  for  Her  Mijesty,  oy 
Order  in  Council,  to  declare  such  port  a  port  of 
registry  (in  this  Act  referred  to  as  a  foreign  port 
of  registy),  and  by  the  same  or  any  subsequent 
Order  in  Council  to  declare  the  description  of 
persons  who  are  to  be  the  registrars  of  British 
ships  at  such  forcdgn  port  of  registry,  and  to 
make  regulations  wiUi  respect  to  the  registiy  of 
British  ships  thereat. 

Upon  such  Order  coming  into  operation  it 
shall  have  effect  as  if  [it  were  enacted  in  the 
Merchant  Shipping  Acts,  1864  to  1873,  and 
shall,  subject  to  any  exceptions  and  regulations 
contained  in  the  Order,  apply  in  the  same 
manner,  as  near  as  may  be,  as  if  the  port  men- 
tioned in  the  Order  were  an  ordinary  port  of 
registiy. 

30.  There  shall  be  jNud  in  respect  of  the  several 
measurements,  inspections,  and  surveys  mentioned 
in  the  third  schedule  hereto  such  fees,  not  exceed- 
ing ^ose  specified  in  that  behalf  in  the  said 
schedule,  as  the  Board  of  Trade  may  from  time 
to  time  determine. 

31.  In  any  legal  proceedings  under  the  Mer- 
chant Shipping  Acts,  1854  to  1873,  the  Board  of 
Trade  may  take  proceedings  in  the  name  of  any 
of  their  officers. 

32.  The  following  sections  of  this  Act,  that  is 
to  say,  sections  sixteen,  eighteen,  nineteen,  twenty, 
twenty-one,  twenty-two,  twenty-three,  twenty- 
four,  twenty-five,  twenty-9ix,twenty-seven,twen<y- 
dght,  shall  not  come  into  operation  until  the  first 
day  of  November  one  thousand  eight  hundred 
and  seventy-three. 

33.  Section  twenty-nine  of  the  Merchant  Ship^ 
ping  Act  Amendment  Act,  1862,  and  sections 
four  and  ten  of  the  Merchant  Shipping  Act, 
1871,  are  hereby  renealed ;  and  on  and  after  the 
first  day  of  November  one  thousand  eight  hun- 
dred and  seventy-three,  sections  three  nundred 
and  twen^-seven  and  three  hundred  and  twenty- 
nine  of  tne  Merchant  Shipping  Act,  1854,  sec- 
tions thirty-three  and  thirty-eight  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  and  section 
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nine  of  tlie  Mercliant  Shipping  Act,  1871,  shall 
be  repealed ;  but  this  repeal  shall  not  affect — 
(1.)  Anythinpf  duly  done  before  this  Act  comes 

into  oi>eration; 
(2.)  Any  right  acquired  or  liability  accrued 

before  this  Act  comes  into  operation ; 
(3.)  Any  penalty,  forfeiture,  or  other  punish- 
ment incurred  or  to  be  incurred  in  respect 


of  any  offsnoe  committed  before  this  Act 
comes  into  operation ;  or, 
(4.)  The  institution  of  any  1^^  proceeding  or 
any  other  remedy  for  ascertaining,  en* 
forcing,  or  recovering  any  such  liability, 
penal^,  forfeiture^  or  punishment  is 
aforesaid. 


SCHEDULBH. 


Schedule  I. 


Signals  of  Distfbss. 

In  the  daytime. — The  following  signals,  num- 
bered 1,  2,  and  3,  when  used  or  displayed 
together  or  separately,  shall  be  deemed  to  be 
si^ials  of  distress  in  the  daytime  : — 

1.  A  gun  fired  at  inter\^s  of  about  a  minute; 

2.  The  International  Code  signal  of  distress 

indicated  by  N  C ; 

3.  The  distant  si^al,  consisting  of  a  square 

flag  haying  either  above  or  below  it  a  ball, 
or  anything  resembling  a  ball. 
At  night. — ^The  following  signals,  numbered  1, 
2,  and  3,  when  used  or  displayed  together  or  sepa- 
rately, shall  be  deemed  to  be  signals  of  distress  at 
night : — 

1.  A  gun  fired  at  intervals  of  about  a  minute ; 

2.  Flames  on  the  ship  (as  from  a  burning  tar 

barrel,  oil  barrel,  &c.) ; 

3.  Rockets  or  shells,  of  any  colour  or  descrip- 

tioD,  fired  one  at  a  time,  at  short  intervius. 


Schedule  II. 


Signals  to  be  made  by  Ships  wanting  a 
Pilot. 

In  the  daytime.^The  following  signals,  num- 
Bered  1  and  2,  when  used  or  displayed  together 
or  separately,  shall  be  deemed  to  be  signals  for  a 
pilot  in  the  daytime,  viz. :— 

1.  To  be  hoisted  at  the  fore,  the  Jack  or  other 

national  colour  usually  worn  by  merchant 
diips,  having  round  it  a  white  border,  one 
filftn  of  the  breadth  of  the  flag;  or 

2.  The  International  Code  pilotage  signal  indi- 

cated by  P  T. 
At  night. — The  following  signals,  numbered 
1  and  2,  when  used  or  displayed  together  or 
separatel^r,  shall  be  deemed  to  be  signals  for  a 
pilot  at  nighty  viz.  :— 


1.  The  pyrotechnic  light  commonly  known  as 

a  blue  light  eveiy  fifteen  minutes ;  or 

2.  A  bright  white  light,  flashed  or  shown  at 

short  or  frequent  intervals  just  above  the 
bulwarks^  for  about  a  minute  at  a  time. 


Schedule  III. 


Table  of  Maximum  Fees  to  be  paid  fob 
the  Measurement,  Survey,  and  In- 
spbction  of  Merchant  Ships. 

1.  For  measurement  of  tonnage, 

£    s.   d. 
For  a  ship  under  50  tons  register 

tonnage  -     1    0   0 

„        from  50  to  100  tons   „  -    1  10   a 

„          „    100to200    „     „  -200 

„          „    200to500    „     „  -300 

„          „    500to800    „     „  -    4    0   0 

„          „    800to  1,200  „     „  -    5    0   0 

„         „l,200to2,000  „     „  -    6    0   0 

„          ,,2,000  to  3,000  „     „  -700 

„          „  3,000  to  4,000  „     „  -800 

„          ,,4,000  to  5,000  „     „  .900 

„         ,,5,000  and  upwards,,  -  10    0   0 

2.  For  the  inspection  of  the  berthing  or  sleeps^ 
accommodation  of  the  crew, 

£  #.    d. 
For  each  visit  to  the  ship        -  .    0  10   0 

Provided  as  follows : 

1.  The  aggregate  amount  of  the  fees  for  any 

such  insi^ction  shall  not  exceed  one  pound 
{£\)  whatever  be  the  number  of  sqwate 
visits. 

2.  "When  the  accommodation  is  inspected  at 

tho  same  time  with  the  measurementM 
the  tonnage,  no  separate  fee  shall  be  charged 
for  such  inspection. 
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3.  Fw  the  swrvey  of  emigrant  ikipe,  4.  For  the  inspection  of  lights  and  fog  signals, 

a.  For  an  ordinary  survey  of  the  ship,  £  s,    d,                                                                 j^   g^    ^^ 

and  of  her  equipments,  accom-  por  each  visit  made  to  a  ship  on  the 

modation,  stores,  light,  ventila-  application  of  the  owner,  and  for 

tion,  sanitary  arrangements,  and  ^^^^  ^sj^  niade  where  the  Hghts  or 

medical  stores  -           -           '  J?  ^    ^            fittings  are  found  defective           -    0  10    0 

5.  For  a  special  survey        -            .  15  0    0     provided  that  the  aggregate  amount  of  fees  fw 

c.  In  respect  of  the  medical  examina-  any  such  inspection  shall  not  exceed  one  pound 

tion  of  passengers  and  crew,  for  (j|;n  whatever  be  the  number  of  separate  visits, 
every  hundred  persons  or  frac- 
tion   of    a    hundred    persons 

examined          •           -           -    1  0    0 


Chap.  86. 
'  Elementary  Education  Act,  1873. 


ABSTRACT  OF  THB   ENACTMENTS. 

Preliminttry, 

1.  Short  title. 

2.  Construction  of  Act. 

Expenses  of  Education . 

3.  Repeal  of  IS  4*  1^  Vict,  c  31.  (Denison^s  Act),  and  substitution  of  other  provisions, 

4.  Power  of  Local  Government  Board  as  to  relief  and  guardians. 

Elections. 

5.  Confirmation  of  orders  as  to  elections,  ^c. 

6.  Election  of  school  board. 

7.  Overseers  to  allow  inspection  of  rate  books  and  otherwise  assist  retunuM  qficers^ 

8.  Amendment  of  33  and  3i  Vict.  c.  7^*  f.  91.  05  to  corrupt  practices  at  elections. 

9.  Questioning  qf  election  and  resolution. 

Miscellaneous  Amendments  o/ 33  4-  31  Vict.  c.  75. 

10.  Amendment  0/ 33  4-  34  Vict.  c.  75.  s.  57.  as  to  loans. 

11.  Amendment  of  33  S^  34  Vict.  c.  75.  ss.  12, 40. 

1 2.  Union  of  detached  parts  of  parishes  for  purposes  of  Act. 

13.  Power  of  school  board  to  accept  gifts  for  educational  purposes. 

14.  Amendment  of  29  4-  30  Vict.  c.  118.  s.  12.  as  applied  to  school  boards. 

15.  Amendment  of  33  St  3i  Vict.  c.  75.  s.  20. 

16.  Valuation  list  in  Metropolis. 

17.  Making  up  and  examination  of  accounts. 

18.  Amendment  0/ 33  4*  34  Vict.  c.  75.  s.  60. 

19.  Extension  of  33  Si  3i  Vict.  c.  75.  s.  70.  to  returns. 

20.  Notices  for  purposes  of  Elementary  Education  Acts. 

21.  Amendment  of  33  ^34  Vict.  c.  75.  3rd  sched. 

22.  Returns  by  schools  to  school  boards. 

Legal  Proceedings. 

23.  Legal  proceedings. 

24.  R^^ations  as  to  legal  proceedings. 

25.  Forgery  of  cert^cate,  and  giving  false  information. 

Definitions  and  Repeal. 

26.  Schedules  part  of  Act. 

27.  Interpretation. 

28.  Repeal  and  savings. 

Schedules. 
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An  Act  to  amend  the  Elementary  Educa- 
tion Act  (1870),  and  for  other  purposes 
connected  therewith. 

(5th  August  1873.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled^  and 
by  the  authority  of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Elementary 
Education  Act,  1873;  and  this  Act  and  the 
Elementary  Education  Act,  1870  (in  this  Act 
referred  to  as  the  principal  Act),  may  be  cited 
tocher  as  the  Elementaiy  Education  Acts,  1870 
and  1873. 

2.  This  Act  shall  be  construed  as  one  with  the 
principal  Act,  and  the  expression  "  this  Act "  in 
the  principal  Act  shaU  be  construed  to  include 
this  Act. 

Expenses  of  Education. 

3.  The  Act  of  the  session  of  the  eighteenth 
and  nineteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  thirtr-four,  intituled  "  An  Act  to 
"  provide  for  the  education  of  children  in  the 
'*  receipt  of  outdoor  relief,"  is  hereby  repealed  as 
from  the  first  day  of  Januaiy  one  thousand  eight 
hundred  and  seventy-four;  and  in  lieu  thereof  be 
it  enacted  as  follows : 

Where  relief  out  of  the  workhouse  is  given  by 
the  guardians  or  their  order  by  way  of  weekly  or 
other  continuing  allowance  to  the  parent  of  any 
child  between  five  and  thirteen  years  of  age,  or  to 
any  such  child,  it  shall  be  a  condition  for  the 
continuance  of  such  relief  that  elementary  educa- 
tion in  reading,  writing,  and  arithmetic  shall 
(unless  either  there  is  some  reasonable  excuse 
within  the  meaning  of  section  seventy-four  of 
the  principal  Act,  or  the  child  has  reached  such 
standard  of  education  as  may  from  time  to  time 
be  fixed  for  the  {)urpose  of  this  Act,  so  ftur  as 
regards  any  district  in  which  byelaws  under 
section  seventy-four  of  the  principal  Act  are  in 
force  i>y  any  such  bvelaw,  and  in  any  other  dis- 
trict by  a  minute  of  the  Education  Department, 
or  the  child  is  employed  in  pursuance  of  a  certi- 
ficate under  "The  Agricultural  Children  Act, 
1873,"  and  is  not  attending  school,)  be  provided 
for  such  child,  and  the  guudians  shall  give  such 
further  relief  (if  any)  as  may  be  necessary  for  that 
purpose. 

Any  such  relief  to  a  parent  as  above  mentioned 
shall  not  be  granted  or  refused  on  condition  of 
the  child  attending  any  public  elementary  school 
other  than  such  as  may  oe  selected  by  the  parent. 

The  guardians  shall  not  have  power  under  this 


section  to  give  any  relief  to  a  parent  in  order  to 
enable  such  parent  to  pay  more  than  the  ordiniry 
fee  payable  at  the  school  which  he  selects,  or 
more  than  one  fSsrthing  for  each  attendance  at 
such  school,  as  defined  by  the  minutes  of  the 
Education  Department  for  the  time  being  in  force 
with  respect  to  the  Government  grant. 

All  relief  given  by  guardians  under  this  section 
shall  be  paid  out  of  their  comm<m  fund,  and 
where  given  by  the  guardians  of  any  union  in 
the  metropolis  as  d^ned  by  the  M?etiop<^tin 
Poor  Act,  18675  shall  be  deemed  to  be  expenses 
repayable  firom  the  Metropolitan  Common  Poor 
Fund,  within  the  meaning  of  section  sixty-nine 
of  that  Act,  and  shall  be  repaid  to  sudi  guardians 
accordingly. 

4.  The  Local  iiovemment  Board  shall  have 
the  like  powers  witii  respect  to  guardians  acting 
under  ami  relief  given  in  pursuance  of  this  Act, 
as  they  have  with  respect  to  guardians  acting 
under  and  relief  given  m  pursuance  of  the  Acts 
relating  to  the  relief  of  the  poor,  and  relief  given 
in  pursuance  of  this  Act  snail  be  deemed  to  be 
relief  within  the  meaning  of  those  Acts. 

Elections, 

5.  The  orders  and  regulations  of  the  Education 
Department  mentionea  in  the  first  schedule  to 
this  Act,  and  all  orders  of  the  Education  Depart- 
ment incorporating  the  said  orders  or  regulations, 
so  fiur  as  they  so  incorporate  them,  are  hetfhj 
confirmed,  ana  shall  be  deemed  to  have  been  du^ 
TOMde,  and  to  have  been  within  the  powers  con- 
tained in  the  principal  Act,  and  shall  continue  in 
force  until  revoked  or  altered,  by  any  order  made 
under  the  provisions  of  the  principal  Act  as 
amended  by  this  Act. 

6.  The  principal  Act  shall  be  construed  as  if 
there  were  substituted  for  the  rules  numbered 
one  and  three  in  the  first  part  of  the  second 
schedule  to  the  principal  Act  the  rules  in  the 
second  schedule  to  this  Act,  and  the  references 
in  the  principal  Act  to  the  second  schedule  to 
that  Act,  or  the  first  part  of  that  schedule,  shall 
be  construed  to  refer  to  the  said  schedule  or  the 
first  part  thereof,  with  the  provisions  so  substi- 
tuted ;  but  the  said  substitution  shall  not  aifiect 
anything  done  before  the  passing  of  this  Act. 

7.  If  any  overseer  or  other  officer  has  in  his 
possession  or  under  his  control  any  rate  book  or 
other  document  which  under  the  Elementaiy 
Education  Acts,  1870  and  1873,  or  any  order 
made  thereunder,  constitutes  the  raster  of  per- 
sons entitled  to  vote  at  an  election  of  a  school 
board,  or  at  the  passing  of  a  resolution  for  an 
application  for  a  school  board,  and  such  overseer 
or  other  officer  refuses  or  fails  to  comply  with  the 
directions  of  any  order  of  the  Education  Depart- 
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ment  ooDfinned  hj  this  Act,  cat  made  in  pur- 
snanoe  of  the  Elementary  Education  Acts,  1870 
and  1873,  with  respect  to  the  production,  inspec- 
tion, or  copying  of  such  book  or  document,  or 
the  assisting  any  returning  officer  at  any  such 
election  or  passing  of  a  resolution,  such  overseer 
or  offiicer  shall  be  liable,  on  summary  conviction, 
to  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  he  so  revises  or  fails. 

8.  Every  person  who  under  the  principal  Act 
is  disqualified  by  a  conviction  for  corrupt  prac- 
tices at  any  election  from  exercising  any  franchise 
for  any  term  of  years  shall  be  also  disoualified 
during  the  same  term  of  years  from  peing  a 
member  of  a  school  hwtd  and  from  holding  any 
municipal  office. 

9.  The  election  of  any  member  of  a  school 
board,  and  the  passing  of  a  resolution  for  an 
application  for  a  school  board  under  the  Elemen- 
taiy  Education  Acts,  1870  and  1873,  shall  not  be 
questioned  except  within  six  months  after  the 
declaration  of  the  election  of  such  member  or  of 
the  passing  of  such  resolution,  whether  such 
declaration  was  made  before  or  after  the  passing 
of  this  Act. 

Miscellaneous  Amendments  of  33  ^  34  Vict  c.  75. 

10.  The  principal  Act  and  Acts  referring  thereto 
shall  be  construed  as  if,  for  section  fif^'-seven, 
which  is  repealed  by  this  Act,  there  were  substi- 
tuted the  followinff  section : 

Where  a  school  board  have  incurred  or  require 
to  incur  any  expense,  either — 
(a.)  in  providing  or  enlarging  a  school- 
house;  or 
(b.)  in  paying  oS  anv  debt  charged  on  a 
schoolhouse  provided  by  them,  or  on 
any  land   acauired  by  them   bv  gift, 
transfer,  purchase,  or  otherwise  for  the 
purposes  of  this  Act  5  or 
(c.)  in  any  works  of  improving  or  fitting 
up  a  schoelhouse  which,  in  the  opinion 
of  the  Education  Departaienl^  ought  by 
reason  of  the  permanent  charadier  of 
such  works  to  oe  spread  over  a  term 
pf  years, 
they  may,  with  the  consent  of  the  Education 
Department,  spread  the  payment  over  such 
number  of  years  not  exceeding  fifty,  as  may 
be  sanctioned  by  the  Education  Department, 
and  may,  with  the  like  consent,  for  that  pur- 
pose borrow  money  on  security  of  the  scnool 
fund  and  local  rate,  and  may  charge  that 
fund  and  the  local  rate  with  the  payment 
of  the  principal  and  interest  due  in  respect 
of  the  loan.    They  may,  if  ^ey  so  ame 
with  the  mortgagee,  pay  the  amount  bor- 
rowed with  the  interest  by  equal   annual 
instalments  not  exceeding  fifty,  and  if  they 


do  not  so  agree  they  shall  annually  set  aside 
one  fiftieth  of  the  sum  borrowed  as  a  sinking 
fund :  Provided  that  no  such  consent  of  the 
Education  Department  shall  be  granted  un- 
less proof  be  given  to  their  satisfriction  that 
the  additional  school  accommodation  which 
it  is  proposed  to  supply  is  reauired  in  order 
to  provide  for  the  educations  wants  of  the 
district: 
For  the  purpose  of  such  borrowing  the  clauses 
of  ''The  Commissioners  Clauses  Act,  184/," 
with  respect  to  the  mortgages  to  be  executed 
by  the  commissioners,  shall  be  incorporated 
with  this  Act;  and  in  the  construction  of 
those  clauses  for  the  purpose  of  tiiis  Act, 
this  Act  shall  be  deemed  to  be  the  special 
Act,  and  the  school  board  which  is  borrowing 
shall  be  deemed  to  be  the  commissioners  : 
The  Public  Works  Loan  Commissioners  may, 
on  the  recommendation  of  the  Education 
Department,  lend  any  money  required  under 
this  section  on  the  security  of  the  school 
fund  and  local  rate  without  requiring  any 
further  or  other  securitv,  such  loan  to  be 
repaid  within  such  number  of  years  not  ex- 
ceeding fift^,  as  may  be  recommended  by 
the  Education  Department,    and   to    bear 
interest  at  the  rate  of  three  and  a  half  per 
cent,  per  anniun. 
The  said  substitution  shall  not  affect  anything 
done  before  the  passing  of  this  Act,  except  that 
anything  done  before  the  passing  of  this  Act 
wmch  would  have  been  legal  if  the  said  substitu- 
tion had  been  made  shall  be  legal. 

11.  The-  provisions  of  section  twelve  of  the 
principal  Act  shall  extend  to  authorise  the  Edu- 
cation Department,  if  thev  think  fit,  to  form  a 
united  school  district,  and  upon  such  union  to 
cause  a  school  board  to  be  formed  for  such  united 
school  district,  in  like  manner  and  under  the  like 
circumstances  as  it  authorises  them  to  cause  a 
school  board  to  be  formed  for  any  school  district, 
without  making  the  inquiry  or  publishing  the 
notices  required  bv  the  principal  Act,  but  after 
such  inquiry,  public  or  other,  and  such  notice  as 
the  Education  Department  think  sufficient :  Pro- 
vided that  a  resolution  in  favour  of  union  shall 
be  passed  in  each  district  separately,  and  if  a 
school  board  has  been  elected  in  any  such  district, 
by  the  school  board. 

12.  Where  any  part  of  a  parish  is  detached 
from  the  principal  part  of  a  parish,  the  Education 
Department  may,  with  the  consent  of  the  Local 
Government  Board,  by  order  direct  that  each 
such  part  of  the  said  parish  shall,  and  the  same 
shall  accordingly,  as  from  the  date  of  the  order 
or  any  later  date  specified  in  the  order,  be,  for  the 
purposes  of  the  principal  Act  and  this  Act,  a 
parish  by  itself,  and  section  fifty-seven  of  the 
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principal  Act  sliall  apply  thereto  in  like  manner 
as  if  such  part  of  a  parish  were  the  part  of  a 
parish  situate  outside  a  borough. 

The  provisions  of  section  fSty-six  of  the  prin- 
cipal Act,  with  respect  to  raising  a  sum  from  any 
place  which  is  part  of  a  parish,  shall,  where 
necessary,  appl^  to  a  part  of  a  parish,  although 
under  tms  section  it  is  deemed  to  be  a  parish  by 
itself. 

13.  A  school  board  shall  be  able  and  be  deemed 
always  to  have  been  able  to  be  constituted  trus- 
tees for  any  educational  endowment  or  charity 
for  purposes  connected  with  education,  whether 
such  endowment  or  charity  was  established  before 
or  alter  the  passing  of  the  principal  Act,  and  to 
have  and  always  to  have  had  power  to  accept  any 
real  or  personal  property  given  to  them  as  an 
educational  endowment  or  upon  trust  for  any 
purposes  connected  with  education  :  Provided 
that— 

(1.)  Nothing  in  this  section  shall  enable  a 
school  board  to  be  trustees  for  or  accept 
any  educational  endowment,  charity,  or 
trust,  the  purposes  of  which  are  incon- 
sistent with  the  principles  on  which  the 
school  board  are  required  by  section  four- 
teen of  the  principal  Act  to  conduct  schools 
provided  by  them ;  and, 

(2.)  Every  school  connected  with  such  endow- 
ment, charity,  or  trust  shall  be  deemed  to 
be  a  school  provided  by  the  school  board, 
except  that  nothing  in  this  section  shall 
authorise  the  school  board  to  expend  any 
money  out  of  the  local  rate  for  any  pur- 
pose other  than  elementary  education; 
and, 

(3.)  Nothing  in  this  section  shall  affect  the  law 
of  mortmain  or  the  Act  of  the  ninth  year 
of  the  rei^  of  King  George  the  Second, 
chapter  thirty-six. 

14.  Where  a  school  board  exercises  the  powers 
of  a  prison  authority  under  the  Industrial  Schools 
Act,  1866,  not  less  than  fourteen  days,  instead  of 
not  less  than  two  months,  previous  notice  shall 
be  given  of  the  intention  of  the  school  board  to 
take  into  consideration  the  making  of  the  con- 
tribution mentioned  in  section  twelve  of  that 
Act. 

15.  For  the  purpose  of  the  purchase  of  land 
otherwise  than  by  agreement  under  section  twenty 
of  the  principal  Act,  the  Act  confirming  an  order 
of  the  Education  Department  for  such  purchase, 
together  with  the  prmcipal  Act,  shall  be  deemed 
to  oe  the  special  Act. 

16.  The  principal  Act  shall  be  construed  as  if 
there  were  substituted  for  sub-section  ten  of  sec- 
tion thirty-seven  thereof  the  following  words  : 


The  sdiool  board  shaU  apportkm  tiie  amount 
required  to  be  raised  to  meet  the  deficieo<y 
in  the  school  fund  among  the  di£Eerent  parts 
of  the  metropolis  mentioned  in  the  third 
column  of  the  first  schedule  to  this  Act,  in 
proportion  to  the  rsteable  value  of  such  parts, 
as  shown  by  the  valuatbn  Usts  for  the  time 
being  in  force  under  the  Valuation  (Metro- 
polis) Act,  1869,  or  any  other  Act  for  maldm; 
valuation  lists,  or,  where  there  is  no  su<£ 
valuation  list,  in  the  same  proportion  and 
according  to  the  same  basis  in  and  acoording 
to  which  the  then  last  rate  made  by  the 
Metropolitan  Board  of  Works  was  assessed. 
The  said  substitution  shall  not  affect  anyUiing 
done  before  the  passing  of  this  Act,  except  that 
anything  done  before  the  passing  of  this  Act 
wmch  would  have  been  legal  if  the  said  substitu- 
tion had  been  made  shall  be  legal. 

17.  The  accounts  of  a  school  board  shaU  be 
made  up  and  balanced  to  the  twenty-fifth  day  of 
March  and  twenty-ninth  dav  of  September  in 
every  year,  or,  if  so  directed  by  regulation  under 
this  Act,  annually  to  one  of  those  days  in  eveiy 
year. 

The  accounts  shall  be  examined  by  the  schpd 
board  and  signed  by  the  chairman  within  such 
time,  not  exceeding  two  months  after  the  day  to 
whidi  they  are  made  up,  as  may  be  fixed  by  a 
regulation  under  this  Act. 

As  soon  as  practicable  after  the  accounts  are  so 
signed  they  shall  be  audited. 

18.  The  principal  Act  shall  be  construed  as  if 
for  sub-section  nme  of  section  sixty  thereof  there 
were  substituted  the  following  woras : 

Subject  to  the  provisions  of  this  section,  the 
Local  Government  Board  may  from  time 
to  time  make  such  regulations  as  may  be 
necessary  respecting  the  form  (^  keeping  the 
accounts,  the  audit  thereof,  the  mode  of  pub- 
lishing the  time  and  place  of  holdic^i^  ^the 
audit,  the  time  within  which  the  accounts  are 
to  be  examined  by  the*  sdiool  boKurd  and 
signed  by  the  chairman,  and  (with  the  con- 
sent of  the  Education  Department,)  the  school 
boards  or  dass  of  school  boards  the  accounts 
of  which  are  to  be  made  up  only  annuallr, 
and  the  day  to  which  they  are  to  be  so  made 
up  in  every  year. 
The  said  substitution  shall  not  affect  anything 
done  before  the  passing  of  this  Act,  except  Uiat 
anjrthing  done  before  the  passing  of  this  Act 
which  would  have  been  legal  if  the  said  substi- 
tution had  been  made,  shs^  be  legal. 

19.  Where  the  Education  Departoient  have 
power  under  the  principal  Act  to  require  any  local 
authority  to  send  to  them  a  return,  the  Educstion 
Department,  without  requiring  such  local  au^o- 
rity  to  make  the  return,  shall  have  the  same 
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power  of  appointing  a  penon  or  persons  to  make 
such  return  as  they  would  have  under  section 
seventy  of  tiie  principal  Act  if  the  local  authority 
bad^been  requured  to  make  and  had  failed  to 
make  such  return. 

20.  Notices  and  other  matters  required  by  the 
Elementaiy  Education  Acts,  1870  and  1873,  to 
be  puhlished  shall,  unless  otherwise  expressly 
provided,  be  published  either  by  advertisement, 
and  br  affixing  the  same  on  the  doors  of  churches 
and  chapds,  and  other  public  places,  or  in  such 
other  manner  as  the  Education  Department  may 
either  generally  or  with  respect  to  any  particular 
district,  place,  or  notice,  or  class  of  districts, 
places,  or  nonces,  bv  order  determine,  as  being 
in  their  opinion  sufficient  for  giving  information  to 
all  persons  interested ;  and  aU  overseers,  assistant 
overseers,  and  officers  of  guardians  shall  comply 
with  the  directions  of  the  Education  Department 
with  respect  to  such  notices,  and  any  expenses 
incinred  by  them  in  carrying  into  effSect  this  sec- 
tion may  be  paid  as  their  expenses  under  the  Acts 
relating  to  the  relief  of  the  poor. 

Every  person  who  wilfully  tears  down,  injures, 
or  defiices  any  notice  affixed  in  pursuance  of  the 
Elementary  Education  Acts,  1870  and  1873^  or 
any  order  of  the  Education  Department  made 
thereunder,  shall  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  forly  shillings. 

21.  The  regulations  in  the  third  schedule  to 
this  Act  shallbe  substituted  for  the  regulations 
in  the  third  schedule  to  the  principal  Act  which 
are  repealed  by  this  Act,  but  such  substitution 
shall  not  affect  anything  done  before  the  passing 
of  this  Act* 

22.  In  any  school  district  m  which  a  byelaw 
nnder  section  seventy-four  of  the  principal  Act 
is  in  force,  the  school  board  of  such  district  may 
fromi  time  to  time  supply  forms  to  any  public 
dementary  school  for  toe  purpose  of  obtaining 
reasonable  information  with  respect  to  the  atten- 
dance of  children  residing  in  their  district  who  at- 
tend such  school;  and  the  managers  of  such  school, 
if  they  fail  to  cause  such  forms  to  be  truly  filled 
np  and  returned  in  manner  required  by  the  school 
board,  or  to  cause  such  information  to  be  given 
as  wUl  enable  the  school  board  to  ascertain 
whether  a  child  resident  within  their  district  and 
attending  that  school  attends  the  same  in  manner 
required  by  the  said  byelaw,  shall  cause  to  be 
poduced  to  such  member  or  officer  of  the  school 
board  or  other  person  as  may  be  duly  authorised 
in  that  bc^ialf  by  the  school  board  at  any  reason- 
able time  when  required  by  him,  the  registers 
and  other  books  and  documents  containing  in- 
formation with  respect  to  the  attendance  of 
children  at  such  school,  and  shall  permit  him  to 


inspect  and  take  copies  of  and  extracts  from  the 
same. 

If  any  difference  arises  between  a  'school  board 
and  the  managers  of  a  public  elementary  school 
as  to  whether  the  information  required  by  the 
said  forms  is  or  is  not  reasonable,  such  difference 
shall  be  referred  to  the  Education  Department 
whose  decision  shall  be  final. 

Legal  Proceedings. 

^  23.  All  offences  and  penalties  under  the  prin* 
cipal  Act  or  this  Act,  or  any  byelaw  under  the 
principal  Act,  which  may  be  prosecuted  or  re- 
covered on  sununary  conviction  may  be  prosecuted 
and  recovered  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts. 

Tiie  court  of  summary  jurisdiction,  when  hear- 
ing and  determining  an  information  or  complaint, 
shall  be  constituted  either  of  two  or  more  justices 
of  the  peace  in  petty  sessions  sitting  at  a  place 
appointed  for  holding  petty  sessions,  or  of  some 
magistrate  or  officer  sitting  alone  or  with  others 
at  some  court  or  other  place  appointed  for  the 
administration  of  justice,  and  for  the  time  beW 
empowered  by  law  to  do  alone  any  act  authorised 
to  be  done  by  more  than  one  justice  of  the  peace. 

24.  With  respect  to  proceedings  before  a  comi 
of  summary  jurisdiction  for  offences  and  penalties 
under  the  pnncipal  Act,  or  this  Act,  or  any  bye- 
law under  the  principal  Act,  the  following  provi- 
sions shall  have  effect : 
(1.)  The  description  of  the  offence  in  the  words 
of  the  Act  or  byelaw,  or  as  near  thereto  as 
may  be,  shall  be  sufficient  in  law : 
(2.)  Any  exception,  exemption,  proviso,  excuse, 
or  qualification,  whether  it  does  or  not 
accompany  the  description  of  the  offence 
in  the  Act  or  byelaw,  may  be  proved  by 
the  defendant,  but  n^  not  be  specifiea 
or  negatived  in  the  information,  and  if  so 
specified  or  negatived  no  proof  in  relation 
to  the  matters  so  specined  or  negatived 
shall  be  required  on  tne  part  of  the  infor- 
mant: 
(3.)  In  any  proceeding  for  an  offence  under  a 
byelaw,  the  court  may,  instead  of  inflicting 
a  penslty,  make  an  order  directing  that 
the  child  shall  attend  school,  and  that  if 
he  fail  so  to  do,  the  person  on  whom  such 
order  is  made  shall  pay  a  penalty  not  ex- 
ceeding the  penalty  to  which  he  is  liable 
for  failm|(  to  comply  with  the  byelaw ; 
(4.)  Any  justice  may  require  b^r  summons  any 
parent  or  employer  of  a  cmld,  required  by 
a  bvelaw  to  attend  school,  to  produce  the 
child  before  a  court  of  sumnutfy  jurisdic- 
tion, and  any  person  failing,  without  rea- 
sonable excuse  to  the  satfiisction  of  the 
coiurt^  to  comply  with  such  summons  shall 
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be  liable  to  a  penalty  not  exceeding  twenty 
shilling: 

(5.)  A  certificate  purporting  to  be  under  the 
band  of  the  principal  teacher  of  a  public 
dementaiy  school,  stating  that  a  cmld  is 
or  is  not  attending  such  school,  or  stating 
the  partkmlars  of  the  attendance  of  a  child 
at  such  school,  or  stating  that  a  child  has 
been  certified  by  one  of  Her  Majesty's 
inspectors  to  have  reached  a  particular 
standard  of  education,  shall  be  evidence  of 
the  facts  stated  in  such  certificate : 

(6.)  Where  a  child  is  apparently  of  the  age 
alleged  for  the  purposes  of  the  proceeding 
it  shall  lie  on  the  aefendant  to  prove  that 
the  child  is  not  of  such  age : 

(7.)  If  a  child  is  attending  an  elementary 
school  which  is  not  a  public  elementary 
school,  it  shall  lie  on  the  defendant  to  show 
that  the  school  is  efi&cient,  and  the  court 
in  considering  whether  any  elementary 
school  is  efficient,  shall  have  regard  to  the 
age  of  the  child  and  to  the  standard  of 
education  corresponding  to  such  age  pre- 
scribed by  the  minutes  of  the  Education 
Department  for  the  time  being  in  force 
with  respect  to  the  parliamentary  grant : 

(8.)  Where  a  school  board  are,  by  reason  of 
the  default  of  the  managers  or  proprietor  of 
an  elementary  school,  unable  to  ascertain 
whether  a  chud  who  is  resident  within  the 
district  of  such  school  board  and  attends 
such  school  attends  school  in  conformil^ 
with  a  byelaw  made  by  such  school  board, 
it  shall  lie  on  the  defendant  to  show  that 
the  child  has  attended  school  in  conformity 
with  the  byelaw : 

(9.)  Any  person  may  appear  by  any  member  of 
his  funily  or  any  other  person  authorised 
by  him  in  this  behalf. 

25.  Every  person  who  forges  or  counterfeits 
any  certificate  which  is  by  this  Act  made  evidence 
of  any  matter  or  gives  or  signs  any  such  certifi- 
cate which  is  to  his  knowledge  fiilse  in  any 
material  particular,  or  knowing  any  such  certifi- 
cate to  be  forged,  counterfeit,  or  fiilse,  makes 
use  thereof,  shaU  be  liable  on  summary  conviction 
to  imprisonment  for  a  period  not  exceeding  three 
montns,  with  or  without  hard  labour. 

Definitions  and  Repeal, 

26.  The  schedules  to  this  Act  shall  be  of  the 
same  force  as  if  they  were  enacted  in  the  body  of 
this  Act. 

27.  In  this  Act— 

The  term  "guardians"  includes  any  body  of 
persons  performing  the  functions  of  guar- 


dians within  the  meaning  of  the  Acts  relating 
to  the  rehef  of  the  poor : 

The  term  "  union  "  means  any  union  or  incor- 
poration of  parishes  under  any  general  or 
local  Act,  ana  any  single  parish  naving  guar- 
dians as  defined  by  tms  Act  under  any 
general  or  local  Act : 

The  term  ''common  fund"  means,  in  the 
case  of  a  union  whidi  comprises  only  one 
parish,  the  fund  applicable  to  the  rdi^  ol 
the  poor  of  such  parish  : 

The  term  "the  Summary  Jurisdiction  Acts" 
means  the  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forl^-three,  intituled  "An 
"  Act  to  facilitate  the  performance  ci  the 
"  duties  of  Justices  of  tne  Peace  out  of  ses- 
"  sions  within  England  and  Wides  with  re- 
*'  spect  to  summary  convictions  and  orders," 
inclusive  of  any  Acts  amending  the  same : 

The  term  "court  of  summary  jurisdiction" 
means  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary 
or  other  magistrate  or  officer,  by  whatever 
name  called,  to  whom  jurisdiction  is  given 
by  the  Summary  Jurisdiction  Acts. 

28.  The  principal  Act  is  hereby  repealed,  to 
the  extent  specified  in  the  third  column  of  the 
fourth  schedule  to  this  Act. 
Provided  that — 

(1.)  Any  order  or  regulation  of  the  Educa^n 
Department  msrde  under  any  enactment 
hereby  repealed  shall  continue  in  force  as 
if  it  had  been  made  under  this  Act : 
(2.)  Any  school  board  elected  under  any  enact- 
ment hereby  repealed  shall  continue  and 
be  deemed  to  have  been  elected'undcr  this 
Act: 
(3.)  The  repeal  of  any  Act  or  enactment  by 
this  Act  shall  not— < 

(a.)  Affect  anything  duly  done  or 
suffered  imder  any  such  Act  or  enact- 
ment; or 
(ft.)  Affiect  any  right,  privil^e,  obliga- 
tion, or  liability  acquired,  accrued,  or 
incurred  under  any  such  Act  or 
enactment,  or  byelaw ;  or 
(c.)  Affect  anjr  penalty,  forfeiture,  or 
punishment  incurred  in  respect  iA  any 
offence  committed  against  any  sudi 
Act,  enactment,  or  byelaw;  or 
(d,)  Affect  any  investigation,  legal  pro- 
ceeding, or  remedy  in  respect  of  any 
such  nght,  privil^e,  ob^gation,  lia- 
bility, penalty,  forfeiture,  or  punish- 
ment as  aforesaid;  and  any  such 
investigation,  legal  proceeding,  and 
remedy  may  be  carried  on  as  if  this 
Act  had  not  passed. 


Digitized  by 


Google 


OHAP.  86.] 


36  &  37  VICTORIA,  1873. 

SCHBDULBS. 


801 


First  schbduls. 

Orders  and  Regulations  of  the  Education  Department  relating  to  Elections  of  and  AppUeations 

for  Scnool  Boards, 

Order  fixing  the  boundaries  of  the  divisions  of  the  metropolis,  with  the  number 
of  members  to  be  elected  by  each  division,  and  appointing  the  returning 
officer  for  the  first  election  of  the  school  board  for  London  and  his  deputies. 

Order  regulating  the  first  election  of  the  school  board  for  London. 

Greneral  regulations  for  the  first  election  of  school  boards  in  boroughs. 

General  regulations  for  the  first  election  of  school  boards  in  parishes  not  situate 
within  municipal  boroughs,  or  within  the  Metropolis. 
21  st  December  1870.    General  r^o^ilations  as  to  jiassing  resolutions  for  application  for  school  boards 
in  parishes  not  situate  within  municipal  boroughs  or  within  the  Metropolis. 

R^ulations  for  the  first  election  of  a  school  bom.  for  the  district  of  the  lo(^ 
board  of  Oxford, 
loth  March  1873.  Greneral  regulations  as  to  the  formation  of  united  school  districts. 


7th  October  1870. 


27th  October  1870. 
27th  October  1870. 
21st  December  1870. 


6th  January  1871. 


Second  Schedule. 


Rules  respecting  Election  of  Members  of  a 
School  Board, 

(1.)  The  election  of  a  school  board  shall  be  held 
at  such  time  and  in  such  manner  and  in  accord- 
ance with  such  regulations  as  the  Education 
Department  may  mm  time  to  time  by  order 
prescribe;  and  the  Education  Department  may 
by  order  appoint  or  direct  the  appointment  and 
make  regiUations  as  to  the  duties,  remuneration, 
and  expenses  of  any  officers  reouisite  for  the  pur- 
pose of  such  election,  and  do  and  make  regulations 
respecting  all  other  necessary  things  preliminary 
or  incidental  to  such  election,  and  revoke  or  alter 
any  previous  order^  whether  confirmed  by  or  made 
in  pursuance  of  this  Act. 
Provided  as  follows : 
(a.)  The  candidates  at  every  election  shall  be 

nominated  in  writing : 
(&.)  Any  poll  shall,  so  far  as  circumstances 
admit,  be  conducted  in  like  manner  in 
which  the  poll  at  a  contested  municipal 
election  is  directed  bv  the  Ballot  Act, 
1872,  to  be  conductea;  and,  subject  to 
any  exceptions  or  modifications  contained 
in  any  order  of  the  Education  Department 
made  in  pursuance  of  this  Act,  the  BaUot 
Act,  1872,  shall  apply  in  the  case  of  the 
election  of  a  school  board  in  like  manner 
as  if  the  provisions  thereof  were  herein 
enacted  with  the  substitution  of  "  school 
board  election "  for  "municipal election:'' 
(c.)  In  a  parish  which  is  not  situate  in  the  city 
of  London  or  in  a  borough,  other  than  the 
borough  of  Oxford,  the  book  containing 
the  last  rate  made  for  such  parish  more 
than  one  month  previously  to  any  date 
shall  be  the  register   of  the  ratepayers 


entitled  to  vote  in  such  parish  at  that 

date;  and  every  ratepayer  whose  name 

appears  in  such  rate  book  shall  be  entitled 

to  vote  unless  he  is  disqualified  for  voting, 

and  no  person  shall  he  entitled  to  vote 

whose  name  does  not  so  appear. 

(2.)  Elections  to  fill  casual  vacancies  in  the 

Metropolis  and  elsewhere  shall  be  held  onlv  on 

the  day  in  the  year  appointed  or  prescribea  for 

the  election  of  members,  unless  the  Education 

Department  order  an  election  to  be  held  on  some 

other  day,  in  pursuance  of  the  rule  numbered 

sixteen  in  the  first  part  of  the  second  schedule  to 

the  principal  Act. 

(o.)  An  order  made  in  pursuance  of  this  sohe- 
dule  shall,  save  as  otherwise  provided  by  such 
order,  apply  to  all  school  boards. 


Third  Schbdulb. 


Proceedings  of  School  Board, 

The  following  regulations  shall  be  construed  as 
part  of  the  conditions  mentioned  in  rule  one  in 
the  third  schedule  to  the  principal  Act ;  that  is  to 
say, 
(6.)  Not  less  than  one  ordinary  meeting  shall 
be  held  in  each  month,  but  where  the 
board  ordinarily  meet  more  than  once  in 
every   month,    they  may,  by   resolution 
passed  by  a  majority  of  not  less  than  two 
thirds  of  the  members  present  and  voting 
on  the  question,  resolve  not  to  have  an 
ordinary  meeting  in  the  months  of  August 
and  September,  or  one  of  such  months. 
One  meeting  shall  be  held  as  soon  as  pos- 
sible  after    every   triennial    election    of 
members: 
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(/.)  The  names  of  the  members  present,  and  in 
the  case  of  a  division  the  names  of  those 
yotinff  upon  each  question  shall  be 
recorded : 

(g,)  No  business  involving  the  app<»ntment  or 
dismissal  of  a  teacher,  any  new  expense,  or 
any  payment  (except  the  ordinary  periodical 


parents),  or  any  business  which  under 
this  Act  requires  the  consent  of  the  Educa- 
tion Department,  shall  be  transacted  unless 
notice  in  writing  of  such  business  has  been 
sent  to  every  memba  four  days  at  least 
before  the  meeting. 


Fourth  Schedule. 


Act  repealed, 

A  descriptiou  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words,  section,  or  other  part  first 
or  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming  the  end  of  the 
portion  comprised  in  the  description  or  citation. 


Session  and  Chapter. 

Short  Title.                                       Extent  of  Repeat 

34  &  35  Vict.  c.  75.  - 

The  Elementary  Education 
Act,  1870. 

The  sub-section  numbered  ten  in  sec- 
tion thirtv-seven ;  section  fifbr-seven ; 
section    fifty-nine;    the    sub-section 
numbered  nine  in  section  sixty ;  sec- 
tions eighty  and  eighty-nine ;  section 
ninety,  from  "  knowingly  personate  " 
to  "voting  in  any  such  election  or;" 
the  rules  numbered  one  and  three  in 
the  first  part  of  the  second  schedule; 
so  much  of  the  rule  numbered  six  in 
the  third  part  of  the  second  schedule 
as  relates  to  fixmg  a  day  for  a  casual 
election,  and  the  conditions  in  role 
one  of  the  third  schedule  marked  (6.) 
(/.)  and  iff.) 

Chap.  87, 
Endowed  Schools  Act,  1873. 


ABSTRACT  OF   THE   ENACTMENTS. 

1.  Construction  of  Act  and  short  title. 

2.  Commencement  of  Act, 

3.  Exception  of  elementary  schools  from  32  <5r  33  Vict,  c,  66.,  and  application  thereto  of  33  ^34  Viet, 

c.  76.  s,  75. 

4.  Extension  of  Endowed  Schools  Acts  to  endowments,  Sfc.  vested  in  Her  Majesty  in  right  of  the  Crovm 

or  Duchy  of  Lancaster. 

5.  Amendment  of  32  ^  33  Vict,  e.  66.  9. 11. 

6.  Amendment  of  32  Sf  33  Vict,  c,  56.  s.\7»  as  to  holders  of  office  being  retained  on  governing  body. 

7.  Extension  of  32  Sf  33  Vict.  c.  56.  s,  19.  as  to  schools  excepted  from  the  provisions  as  to  religion. 

8.  Amendment  of  32  ^  33  Vict,  c,  56.  s,25.  as  to  new  endowment  mixed  with  old  buildings. 

9.  Scheme  as  to  endowments  in  which  schools  under  31  ^  32  Vict.  c.  118.  are  interested." 

10.  Explanation  of3Q  4*  33  Vict.  e.  56.  s.  28.  as  to  alteration  of  schemes. 

11.  Alteration  of  reUgious  instruction. 
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12.  Amendment  of  32  Sf  33  Viet,  c.  66.  w.  34  to  36.  as  to  time  for  objections  to  schemes. 

13.  Amendment  of  32  ^33  Vict.  c.  66.  s.  37.  as  to  approval  of  Committee  of  Council  on  Education  to 

schemes. 

14.  Amendment  of  32  fy  33  Vict.  c.  66.  *.  39.  as  to  appeal  to  Queen  in  Council, 

15.  Laying  of  schemes  before  Parliament,  and  approval  of  Her  Majesty  in  Councils 

16.  Annual  report. 

17.  Continuance  of  powers  of  making  schemes. 

18.  Graduate  of  any  university  of  the  United  Kingdom,  if  otherwise  fit,  shall  be  held  qualified  where  the 

statutes  require  the  head  master  to  be  a  graduate  of  Oxford  or  Cambridge, 

19.  Application  of  Act  to  schemes  laid  before  Parliament  during  present  session. 

20.  Repeal. 

Schedule. 


An  Act   to    continue   and   amend   the 
Endowed  Schools  Act,  1869. 

(5th  August  1873.) 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty^  hr  and  with  the  advice  and  consent  of 
^e  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the 
Endowed  Schools  Act,  1869  (in  this  Act  referred 
to  as  the  principal  Act),  and  the  principal  Act 
and  this  Act  may  be  cited  together  as  the  En- 
dowed Schools  Acts,  1869  and  1873,  and  this 
Act  may  be  cited  as  the  Endowed  Schools  Act, 
1873. 

2.  This  Act  shall  oome  into  operation  on  the 
-first  day  of  September  one  thousand  eight  hun- 
dred and  seventy-three,  which  day  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

3.  Where  an  endowed  school,  not  being  a 
grammar  school  as  defined  by  the  Act  of  the 
session  of  the  third  and  fourth  years  of  the  reign 
of  Her  present  Majesty,  chapter  seventy-seven,  or 
a  department  of  such  a  grammar  school,  is  at  the 
-commencement  of  this  Act  an  elementary  school 
within  the  meaning  of  the  Elementary  Education 
Act,  1870,  and  the  gross  average  annual  income 
cf  the  aggregate  educational  endowments  of 
such  school  during  the  three  years  next  before 
such  commencement  did  not  exceed  one  hundred 
pounds,  in  such  case  after  the  commencement  of 
this  Act  nothing  in  the  principal  Act  shall  apply 
to  such  school  or  the  endowments  thereof,  and 
section  seventy-five  of  the  Elementary  Education 
Act,  1870,  shall  apply  to  such  school  and  the 
endowments  thereof  in  like  manner  as  if  it  were 
a  school  which,  at  the  commencement  of  the 
principal  Act,  was  in  receipt  of  an  annual  parlia- 
mentary mnt,  and  schemes  may  accordingly 
be  framed,  submitted,  and  approved  under  the 
said  section  with  reference  to  such  school  and 
endowments. 

Provided,  that  nothing  in  this  section  shall 
prevent  the  Commissioners  from  making,  on  the 


application  of  the  governing  body  of  an  endow* 
ment  of  which  part  only  is  an  educational  endow- 
ment to  which  this  section  appUes,  a  scheme 
dealing,  in  pursuance  of  the  principal  Act,  with 
the  part  of  such  endowment  applicable  or  applied 
to  other  charitable  uses,  and  in  such  case  the 
scheme  may  deal  with  the  endowed  school  and 
endowment  thereof  in  like  manner  as  if  this  sec- 
tion had  not  been  enacted. 

The  governing  body  of  every  school  to  which 
this  section  applies  nuiy,  if  they  think  fit,  charge 
such  fees  to  the  scholars  as  may  from  time  to 
time  be  approved  by  the  Committee  of  Council 
on  Education,  and  shall  permit  the  school  to  be 
inspected  and  the  scholars  therein  to  be  examined 
by  one  of  Her  Majes^'s  Inspectors  of  Schools  at 
such  times  and  in  such  manner  as  the  Committee 
of  Council  on  Education  may  from  time  to  time 
direct. 

The  certificate  of  the  Charity  Commissioners 
for  England  and  Wales  that  a  sdiool  is  or  is  not 
a  school  to  which  this  section  applies  shall  be 
conclusive  evidence  of  the  fs^  for  the  purposes 
of  the  principal  Act  and  this  section. 

4.  Where  any  endowment,  or  any  right  of 
holding  or  any  power  of  government  of  or 
management  over  any  endowment,  or  any  power 
of  appointing  officers,  teachers,  exhibitioners,  or 
others,  either  in  any  endowed  school  or  wi^ 
emoluments  out  of  any  endowment,  is  vested  in 
Her  Mijesty  in  right  of  her  Crown  or  of  the 
Duchy  of  Lancaster,  the  Endowed  Schools  Acts, 
1869  and  1873,  shall  extend  to  such  endowment, 
right,  or  power ;  and  the  term  "  governing  body  " 
in  those  Acts  shall  be  deemed  to  include  Her 
Majesty : 
Provided  that — 

(1.)  Any  scheme  with  respect  to  such  endow- 
ment, right,  or  power  shall  not  be  ap« 
S roved  by  the  Committee  of  Council  on 
ducation  unless  Her  Majesty  assent  to 
such  scheme : 
(2.)  All  notices  and  documents  required  to 
be  served  on  or  sent  to  a  governing  body 
for  the  purposes  of  the  Endowed  Siahools 
Acts,  1869  and  1873,  may  be  served  on  or 
sent  to  the  Lord  Chancellor  or  the  Chan« 


Digitized  by 


Google 


304 


STATUTES  OP  THE  REALM. 


[chap.  87. 


cellor  of  the  Duchy  of  Lancaster,  as  the 
case  may  require : 

(3.)  With  the  consent  of  Her  Majesty,  a 
scheme  may  deal  with  any  such  right  or 
power  without  saving  or  making  due  com- 
pensation therefor  : 

(4.)  Any  assent  or  consent  of  Her  Majesty 
required  for  the  purpose  of  the  Endowed 
Schools  Acts,  1869  and  1873,  may  be 
signified  by  Her  Ms^sty's  Sign  Manual, 
countersigned  by  the  Lord  Chancellor  or 
by  the  Chancellor  of  the  Duchy  of  Lan- 
caster, as  the  case  may  require. 

5.  It  shall  be  the  duty  of  the  Commissioners 
in  eveiy  scheme  to  have  the  same  regard  to  the 
educational  interests  of  persons  in  a  particular 
class  in  life  as  they  are  by  section  eleven  of  the 
principal  Act  required  to  have  to  the  educational 
mterests  of  any  particular  class  of  persons. 

6.  Where  under  the  express  tenns  of  the 
original  instrument  of  foundation  of  any  en- 
dowed school  or  educational  endowment  the 
holder  of  any  particular  office  is  a  member  of 
the  governing  body  of  the  school  or  endowment, 
nothing  in  section  seventeen  of  the  principal  Act 
shall  l^  deemed  to  prevent  the  holder  for  the 
time  being  of  such  office  from  being  retained  as  a 
member  of  the  governing  body  of  such  school  or 
endowment. 

7.  A  scheme  relating  to  any  educational  en- 
dowment originally  given  to  charitable  uses  since 
the  passmg  of  the  Act  of  the  first  year  of  the 
reign  of  William  and  Mary,  chapter  eighteen 
(commonly  called  the  Toleration  Act),  if  bv  the 
express  terms  of  the  original  instrument  of  foim- 
dation,  or  of  the  statutes  or  regulations  made  by 
the  founder,  or  under  his  authority  in  his  life- 
time, or  within  fifty  years  after  his  death  (which 
terms  have  been  observed  down  to  the  commence- 
ment of  the  nrincipal  Act),  it  is  required  that  the 
minority  of  the  members  of  the  governing  body 
or  that  th&  majority  of  the  persons  electmg  the 
governing  body  of  such  endowment,  or  that  the 
principal  teacher  employed  in  the  school,  or  that 
the  scnolars  educated  by  the  endowment,  shall  be 
members  of  a  particular  church,  sect,  or  denomi- 
nation, shall  be  excepted  from  the  provisions  of 
the  principal  Act  mentioned  in  section  nineteen 
of  the  pnncipal  Act  in  like  manner  as  a  scheme 
mentioned  in  that  section,  and  that  section  shiJl 
be  construed  as  if  a  scheme  relating  to  such  an 
educational  endowment  as  is  above  in  this  section 
mentioned  were  a  scheme  relating  to  an  educa- 
tional endowment  mentioned  in  sub-section  two 
of  the  said  section. 

8.  Whereas  by  section  twenty-five  of  the  prin- 
cijud  Act  it  is  enacted  as  follows :  **  Where  an 


"  endowment  or  part  of  an  endowment  originilly 
"  given  to  charitable  uses  less  than  fifty  years 
"  before  the  commencement  of  this  Act  has,  by 
"  reason  of  having  been  spent  on  school  bmld- 
"  ings  or  teachers  residences,  or  pUyground  or 
''  gardens  attached  to  such  buildings  or  resi- 
"  denoes,  become  so  mixed  with  an  old  endow- 
"  ment  given  more  than  fifty  years  b^ore  tiie 
''  passing  of  thb  Act,  that  in  the  opinion  of  the 
'^  Commissioners  (subject  to  appeal  to  Her  Ma- 
"  jesty  in  Counol)  it  cannot  conveniently  be 
"  separated  from  such  old  endowment,  then  the 
"  whole  endowment  shall  for  the  purposes  of  this 
"  Act  be  deemed  to  be  an  endowment  originally 
"  given  to  charitable  uses  more  than  fifty  yean 
"  before  the  commencement  of  this  Act,"  and  it 
is  expedient  to  amend  the  said  section :  Be  it 
ther^ore  enacted,  that^- 

Where  it  appears  to  the  Commissioners  (sub- 
ject to  appeal  to  Her  Mijesty  in  Council)  that 
the  endowment  originally  given  less  than  fifty 
years  before  the  commencement  of  tiie  prindpu 
Act  is  in  value  not  less  than  the  old  endowment 
and  was  given  under  the  belief  that  tiie  dd 
endowment  was  attached  to  some  particular 
church,  sect,  or  denomination,  a  scheme  relating 
to  such  endowment  shall  provide  for  the  giving 
of  religious  instruction  to  the  scholars  belonging 
to  such  church,  sect,  or  denomination. 

9.  Where  two  or  more  schools  are  jointly  in- 
terested in  an  educational  endowment,  and  one 
of  suth  schools  is  a  school  mentioned  in  section 
three  of  "The  Public  Schools  Act,  1868,"  the 
Commissioners  shall  not,  without  ti^  consent  of 
the  special  Commissioners  for  the  time  being 
under  "The  Public  Schools  Act,  1868,"  deal  bj 
any  scheme  with  the  interest  of  sudi  last-men- 
tioned school  in  the  endowment,  but,  with  ^e 
consent  of  those  Commissioners  to  the  dealing 
with  such  interest,  may,  by  a  scheme  under  ^ 
principal  Act,  deal  with  such  interest  as  well  as 
with  all  other  interests  in  such  endowment. 

10.  A  provision  inserted  in  pursuance  of  sec- 
tion twenty-eight  of  the  principal  Act  in  any 
scheme,  whether  made  before  or  after  the  passing 
of  this  Act,  shall  not  be  deemed  to  give  the 
Charity  Commissioners  for  England  and  Wales 
any  power  to  alter  any  portions  of  such  sdieme 
except  by  a  scheme  established  in  pursuance  of 
the  Acts  for  the  time  being  in  force  relating  to 
such  Charity  Commissioners,  or  any  of  wse 
Acts,  and  upon  the  same  application,  and  after 
the  same  procedure  and  notices,  and  subject  to 
the  same  right  of  appeal  as  a  scheme  estabhahed 
under  those  Acts  by  the  Charity  Conunissionen 
in  the  exercise  of  their  ordinary  jurisdiction. 

11.  Where  a  scheme  under  the  nrincipal  Act 
gives  the  governing  body  of  any  endowed  sdiool 
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power  to  make  regnlations  respecting  the  religious 
instruotion  given  at  such  school,  the  scheme  shall 
also  provide  for  any  alteration  in  such  regulations 
not  taking  effSect  until  the  expiration  of  not  less 
than  one  year  after  notice  of  the  making  of  the 
alteration  is  given. 

12.  Whereas  by  section  thirbr-four  of  the  prin- 
cipal Act  it  is  provided  as  k>11ows  :  "  During 
'*  three  months  after  the  first  publication  of  the 
"  draft  of  a  scheme  the  Commissioners  shall  re- 
*'  ceive  any  objections  or  suggestions  made  to 
"  them  in  writing  respecting  such  scheme,  and 
'*  shall  receive  any  alternative  scheme  submitted 
*'  to  them  by  the  governing  body  of  any  endow- 
"  ment  to  which  the  scheme  of  the  Commis- 
**  sionen  relates ; "  and  it  is  expedient  to  reduce 
the  said  period  of  three  monlhs  to  two  months : 

Be  it  tnerefore  enacted,  that — 

"  Two  months  "  shall  be  substituted  for  ''  three 
months  "  in  the  said  section,  and  all  references 
in  the  principal  Act  to  the  said  three  months 
shall  be  construed  to  refer  to  the  said  two  months. 

13.  The  Committee  of  Council  on  Education 
as  soon  as  a  scheme  is  submitted  to  them  shall, 
before  approving  the  same,  cause  the  scheme  to 
be  published  and  circulated  in  such  manner  as 
th^  think  sufficient  for  giving  information  to 
all  persons  interested,  together  with  a  notice 
stating  that  during  one  month  after 'the  first 
publication  of  sudi  notice  the  Conamittee  of 
Uoundl  on  Education  will  receive  any  objections 
or  suggestions  made  to  them  in  writing  respect- 
ing such  scheme. 

After  the  expiration  of  the  said  month  the 
Committee  of  Council  on  Education  may,  if  they 
think  fit,  approve  the  scheme  or  may  remit  the 
scheme,  with  such  declaration  as  the  nature  of 
the  case  seems  to  them  to  require,  to  the  Com- 
missioners; and  section  forty  of  the  principal 
Act,  as  to  the  proceedings  where  a  scheme  is  re- 
mitted with  a  declaration,  shall  in  such  case 
apply. 

The  Committee  of- Council  on  Education  as 
soon  as  they  approve  a  scheme  shall  forthwith 
cause  the  scheme  so  approved  to  be  published  and 
circulated  in  such  manner  as  they  think  sufficient 
for  giving  information  to  all  persons  interested, 
together  with  a  notice  stating  that  unless  within 
two  months  after  the  publication  of  the  scheme 
when  approved  a  petition  is  presented  in  pur- 
suance of  the  principal  Act  to  Her  Majes^  in 
Council  against  the  scheme,  or  such  petition  as  in 
this  section  mentioned  is  presented  to  the  Com- 
mittee of  Coimcil  on  Education,  such  scheme  may 
be  approved  by  Her  Majesty  without  being  laid 
before  Parliament. 

During  the  said  two  months  a  petition  praying 
that  the  scheme  may  be  laid  before  Parliament 
may  be  presented  to  the  Committee  of  Council 
Vol.  LI. — Law  Jour.  Stat. 


on  Education  by  the  governing  body  of  the  en- 
dowment to  which  the  scheme  relates,  or  by  the 
council  of  any  mimicipal  borough  directly  affected 
by  the  scheme,  or  bv  any  inhabitant  ratepayers 
(not  less  than  twenty)  of  any  municipal  borough 
or  place  directly  affected  by  the  scheme. 

14.  Whereas  by  section  thirty-nine  of  the  prin- 
cipal Act  it  is  provided  that  Her  Majesty  may  by 
Order  in  Council  refer  any  petition  to  Her  Ma- 
jes^  in  Council  for  the  consideration  and  advice 
of  five  members  at  the  least  of  Her  Privy  Council, 
of  whom  two,  not  including  the  Lord  President, 
shall  be  members  of  the  Judicial  Committee,  and 
it  is  expedient  to  provide  that  such  petition 
should  he  heard  by  persons  of  legal  experience : 
Be  it  therefore  enacted,  that — 

Every  such  petition  to  Her  Majesty  in  Council 
in  pursuance  of  section  thirty-nine  of  the  prin« 
cipal  Act  shall  be  referred  to  the  Judicial  Com- 
nuttee  of  Her  Majesty's  Privy  Council  in  like 
manner  as  if  it  were  an  appeal  f^om  a  court  from 
which  an  appeal  lies  to  Her  Majesty  in  Council, 
and  the  Judicial  Committee  shall  hear  and  deal 
with  such  petitions  in  like  manner  as  such  ap« 
peals,  and  shall  have  the  same  power  with  re- 
spect to  the  costs  of  parties  to  the  petition  and 
otherwise  as  they  have  with  respect  to  any  such 
appeal,  and  shall  make  to  Her  \f  ajesty  a  report 
or  recommendation  thereon  (the  nature  of  which 
shall  be  stated  in  open  court)  in  like  manner  as 
in  the  case  of  any  such  appeal. 

Any  power  by  the  Supreme  Court  of  Judica- 
ture Act,  1873,  conferred  on  Her  Migesty  of 
directing  that  appeals  which  ought  to  be  heard 
by  the  Judicial  Committee  shall  be  heard  by  the 
appellate  branch  of  such  Court  shall,  if  Her  Ma- 
jesty in  Council  thinks  fit  so  to  direct,  apply  to 
petitions  presented  in  pursuance  of  the  said 
section  thirtv-nine  in  like  manner  as  if  they  were 
appeals,  and  if  either  an  Order  in  Council  re- 
latmg  to  other  appeals  or  any  separate  Order  in 
Council  direct  that  such  petitions  oe  referred  for 
hearing  to  and  be  heard  by  the  appellate  branch 
of  the  said  Court,  the  same  shall  oe  referred  to 
and  heard  by  that  branch  of  the  Court  accord- 
ingly. 

15.  If,  at  the  expiration  of  the  time  for  a  peti- 
tion to  Her  Mijesty  in  Council  against  any 
scheme,  no  such  petition  has  been  presented,  and 
no  petition  praying  that  the  scheme  be  laid  be- 
fore Parliament  has  been  presented  in  pursuance 
of  this  Act  to  the  Committee  of  Council  on 
Education,  it  shall  be  lawfid  for  Her  Majesty  by 
Order  in  Council  to  declare  her  approbation  of  such 
scheme  without  the  same  being  laid  before  Par- 
liament. 

If  any  such  petition  has  been  presented,  the 
scheme  shall  be  laid  before  both  Houses  of 
Parliament,  and  shall  be  so  laid  forthwith,  if 
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Parliament  is  then  sitting,  after  the  ^iration  of 
the  time  for  the  presentation  of  a  petition  to  Her 
Majesty  in  Council*  or  (if  a  petition  is  presented 
to  Her  Migeety  in  Council  against  the  scheme) 
after  any  later  date  at  which  the  petition  is  with- 
drawn, or  Her  Majesty  in  Council  directs  the 
scheme  to  be  laid  before  Ptoliament,  and  if  Par- 
liament be  not  then  sitting,  shall  be  so  laid  within 
three  weeks  after  the  beginning  of  the  next  en- 
suing session  of  Parliament ;  and  if  such  scheme 
has  lain  before  Parliament  for  not  less  than  two 
montiis  during  the  same  session,  then  unless  an 
address  has  been  presented  within  such  two 
months  by  one  or  other  of  the  Houses  of  Parlia- 
ment praying  Her  Majesty  to  withhold  her 
consent  from  such  scheme  or  any  part  thereof, 
it  shall  be  lawful  for  Her  Majesty  by  Order  in 
Coundl  to  declare  her  approbation  of  such  scheme 
or  any  part  thereof  to  which  such  address  does 
not  relate. 

16.  The  Commissioners  shall  make  to  the 
Committee  of  Council  on  Education  in  every 
year  a  report  of  their  proceedings  under  the 
principal  Act  and  this  Act,  and  such  report  shall 
be  laid  before  Parliament.  Such  report  shall 
describe  all  schemes  not  laid  before  Parliament 
which  have  been  approved  by  Her  Majesty 
during  the  year  for  which  such  report  is  made. 

17.  The  power  of  making  and  approving  a 
scheme  under  the  principal  Act  as  amended  by 
this  Act  shall  continue  as  respects  unopposed 
schemes  until  thirty-first  December  one  thousand 
eight  and  seventy-four,  and  as  respects  schemes 
against  which  a  petition  shall  have  been  presented 
to  the  Committee  of  Council  on  Education,  as  in 
this  Act  provided,  until  the  fifteenth  August  one 
thousand  eight  hundred  and  seventy-four,  and 
no  longer. 

18.  Whenever  according  to  the  rules,  reguk- 
tions,  statutes,  trusts,  or  constitution  of  any 
school,  being  an  endowed  school  within  the 
meaning  of  "The  Endowed  Schools  Act,  1869," 
and  with  regard  to  which  the  said  Commissioners 
are  thereby  empowered  to  make  a  new  scheme, 
the  head  master  or  any  other  master  is  rec^uired 
to  be  a  graduate  of  some  specified  university  or 
universities,  a  graduate  of  any  universitv  of  the 
United  Kingdom  having  the  degree  which  would 
be  a  qualification  if  it  had  been  granted  by  one 
of  the  said  specified  universities,  shall  in  future, 
if  otherwise  qualified,  be  eligible  as  such  head 
master  or  other  master. 


19.  Where  a  sdieme  has  been  laid  befbre  Par- 
liament durin|^  the  present  session,  but  has  not 
at  the  expiration  of  such  session  lain  for  forty 
days  before  Parliament,  and  no  address  hna  hem 
presented  by  either  House  of  Parliament  praying 
Her  Migesty  to  withhold  her  consent  firom  such 
scheme  or  anv  part  thereof,  the  Committee  of 
Council  on  Education  may,  if  they  think  fit^ 
cause  to  be  published  and  circulated,  in  su^ 
manner  as  they  think  sufficient  for  giving  infor- 
mation to  all  persons  interested,  a  notice  stating 
that  unless  within  two  months  after  the  first 
publication  of  the  notice  audi  petition  as  is  in 
this  section  mentioned  is  presented  to  the  Com- 
mittee of  Council  on  Education  such  sdMoie  may 
be  forthwith  approved  by  Her  Mijesfy. 

During  the  said  two  months  a  petinon  praying 
that  the  scheme  may  lie  before  Pteliimient  during 
two  months  as  directed  by  this  Act  m^  be  pre- 
sented to  the  Committee  of  Council  on  Education 
by  any  governing  body,  council,  or  ratepavers, 
who  would,  if  such  scheme  were  approved  by 
such  Committee  after  the  commencement  of  this 
Act,  be  authorised  by  this  Act  to  present  a  peti- 
tion praying  that  such  scheme  may  be  laid  bdbie 
Ptoliament. 

If  no  sudi  petition  is  presented  within  the  said 
two  months  it  shall  be  lawful  for  Her  Mi^jes^  by 
Order  in  Council  to  declare  her  approbation  A 
such  scheme  in  like  manner  as  if  it  had  lain  for 
forty  days  before  Pftriiament  in  accordance  witii 
the  principal  Act. 

Any  scheme  to  which  this  section  applies  and 
which  is  not  approved  by  Her  Mi^jesty  under 
this  section  sluil  continue  to  lie  before  P^ffha- 
ment,  and  the  provisions  of  this  Act  shaU  apply 
in  like  manner  as  if  such  scheme  had  been  laid 
before  Parliament  in  pursuance  of  Uiis  Act. 

20.  The  principal  Act  is  hei^by  repealed  as 
ftrom  the  commencement   of  this  Act    to  the 
extent  mentioned  in  the  third  column  of  the 
schedule  to  this  Act :  Provided  that  this  repeal 
shall  not — 
(a.)  Affect   anything    dolv  done  or  suffered 
under  any  enactment  hereby  repealed ;  or 
(b,)  ASect  any  right,  obligation,  or  Uability 
acquired  or  incurred  under  any  such  enact- 
ment; or 
(c.)  Affect  any  legal  proceeding  or  remedy  in 
respect  of  such  right,  obligation,  or  lia- 
biUtv. 
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A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words  or  other  part  first  or  last 
mentioned  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming  the  end  of  the  partion 
comprised  in  the  description  or  citation. 


Session  and  Chapter. 

Title. 

Extent  of  Kepea.. 

-32  &  33  Vict.  c.  56.  . 

The  Endowed  Schools  Act> 
1869. 

Section  thirty-seven  down  to  "  aU  per- 
sons interested/'  section  thirb^-nine 
from    "Her   Majesty   by   Order   in 
"  Coandl  may  refer  any  such  peti- 
"  tion/'  down  to  "information  for 
obtaining   a   scheme/'   and   section 
forty-one,  except  as  regards  schemes 
which  have  lain  for  foi^  days  before 
Parliament  before  the  commencement 
of  this  Act. 

Chap.  88. 
Slave  Trade  Actj  1873. 


ABSTRACT  OF  THE   ENACTMENTS. 


1.  Short  title. 

2.  Interpretation. 


Preliminary, 


Seizure  of  Slave  Ships, 


3.  ViHtation  and  seizure  by  cruisers,  ^c,  of  suspected  slave  ships, 

4.  Vessels  equipped  for  traffic  in  slaves  to  be  deemed  engaged  in  the  slave  trade. 

Courts, 

5.  Jurisdiction  of  courts  in  regard  to  slave  vessels,  slaves,  goods,  and  effects. 

6.  Proceedings  upon  seizure  iy  a  foreigner. 

Mixed  Courts, 

7.  Appointment  of  judges,  arbitrators,  secretary,  Sfc,  to  mixed  courts  and  commissions, 

8.  Relations  as  to  powers  of  mixed  courts. 

Disposal  of  Vessels  and  Slaves. 

9.  Disposal  of  condemned  vessels. 

10.  Disposal  of  slaves. 

Bounties. 

11.  Bounty  and  other  payments  to  seizors  when  British  cruisers, 

12.  Bounty  and  other  payments  where  vessel,  slave,  or  goods  not  seized  by  cruisers. 

13.  Payment  qf  proceeds  of  vessels,  ^c,  when  seized  by  a  foreign  cruiser, 

14.  Regulations  as  to  payment  of  bounty, 

15.  Payment  by  Treasury  of  costs,  damages,  and  expenses. 

16.  Payment  and  distriwtion  of  bounties  and  other  sums* 


u2 


Digitized  by 


Google 


308 


STATUTES  OF  THE  REALM. 


[chap,  86. 


Mtscellaneoui. 

17.  Protection  of  persons  Authorised  to  seiee, 

18.  Pendency  of  suit  or  decree  a  bar  to  proceeding  for  recovery  of  vessel,  damages,  ^e, 

19.  Power  of  High  Court  of  Admiralty  of  England  as  to  bounties,  reviewing  and  enforcmg 

decrees,  fyc,  * 

20.  Review  of  taxation  by  Registrar  of  Court  of  Admiralty, 

21.  Appeal  by  Treasury, 

22.  Prosecution  for  faise  evidence. 

23.  Returns  by  registrars. 

Slave  Trade  Act,  1824. 

24.  Incorporation  with  unrepealed  portions  of  5  O,  4.  c,  113, 

25.  Recovery  of  forfeitures  under  6  G.  4.  c.  113. 

26.  Jurisdiction  of  court  over  offences  under  5  G.  4.  c.  113. 

27.  Extension  of  33  ^34  Vict.  c.  62.  to  Slave  Trade  offences. 

Application  qf  Act, 

28.  Application  of  Act  to  cases  already  adjudicated. 

29.  Extension  of  Act  to  future  treaties. 


30.  Repeal  of  Acts  in  schedule. 
Schedules. 


Repeal, 


An  Act  for  consolidating  with  Amend- 
ments the  Acts  for  carrying  into  eflfect 
Treaties  for  the  more  effectual  Sup- 
pression of  the  Slave  Trade,  and  for 
other  purposes  connected  with  the 
Slave  Trade.  (5th  August  1873.) 

Whereas  divers  treaties  for  the  more  effectual 
suppression  of  the  slave  trade  have  been  made  by 
or  on  behalf  of  Her  Majesty  and  Her  Royal  pre- 
decessors with  foreign  stateis,  and  the  Acts  men- 
tioned in  the  second  schedule  to  this  Act  have 
been  passed  for  carrying  into  effect  the  said 
treaties  or  some  of  them : 

Alid  whereas  it  is  expedient  to  consolidate  the 
said  Acts  into  one  Act,  and  to  make  provision  for 
carrying  into  effect  the  said  treaties,  and  any 
treatv  which  may  hereafter  be  made  by  or  on 
behalf  of  Her  Mi^esty  with  any  foreign  state 
for  the  more  effectual  suppression  of  the  slave 
trade: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conmions,  in  this  present  Ptfliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Slave  Trade 
Act,  1873. 

2,  In  this  Act— 

The  term  "  the  Treasury  "  means  the  Ck>m- 
missioners  of  Her  Majesty's  Treasury  : 


The  term  "  the  Admiralty  "  means  the  Loid 
High  Admiral  of  the  United  Kin^om,  or 
the  Commissioners  for  executing  Sie  office 
of  Lord  High  Admiral : 

The  term  "vessel"  means  any  vessel  used 
in  navigation : 

The  term  '*  British  possession  "  means  inj 
plantation,  territory,  settlement,  or  place 
situate  within  Her  Majesty's  domimoiu, 
and  not  forming  part  of  the  United 
Kingdom : 

The  term  *' governor"  includes  the  officer 
for  the  tune  being  administeriBg  the 
government  of  any  colony;  and  where 
there  is  a  local  governor  or  lieutenant- 

governor  under  a  governor-general,  meaoi 
le  local  governor  or  lieutenant-governor: 

The  term  "the  Skve  Trade  Act,  1824," 
means  the  Act  of  the  session  of  the  fifth 
year  of  the  reign  of  King  Geor^  the 
Fourth,  chapter  one  hundred  and  thirteen, 
intituled  *'An  Act  to  amend  and  con- 
''  solidate  the  laws  relating  to  the  abolition 
"  of  the  slave  trade :" 

The  term  "foreign  state"  includes  any 
fordgn  nation,  people*  tribe,  sovereigOf 
prince,  chief,  or  headman  : 

The  term  ''  vessel  of  a  foreign  state  "  means  a 
vessel  which  is  justly  entitled  to  daim  the 
protection  of  the  flag  of  a  foreign  state,  or 
which  would  be  so  entitled  if  Sit  did  not 
lose  such  protection  by  being  engaged  in 
the  slave  trade : 

The  term  *' treaty  "  includes  any  convention, 
agreement,  engagement^  or  arrangnnent: 

The  term  "slave  trade"  when  uaed  in  itla- 
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tion  to  any  particular  treaty  does  not 
indude  anythinf^  declared  by  such  trealr 
not  to  be  comfmsed  in  the  term  or  in  such 
treaty: 

The  term  "  Vice-Admiralty  Court "  does  not 
include  any  Vice- Admiralty  Court  which 
for  the  time  being  has  under  its  com- 
mission a  limitea  jurisdiction  only  in 
matters  relating  to  the  slave  trade : 

The  term  "  Britiab  slave  court"  means  the 
High  Court  of  Admiralty  of  England, 
every  Vice-Admiralty  Court  in  Her  Ma- 
jesty's dominions  out  of  the  United 
iQngdom,  and  every  East  African  Court 
for  the  time  being  within  the  meaning  of 
the  Slave  Trade  (East  African  Courts) 
Act,  1873: 

The  term  "  slave  court"  means  eveiy  British 
slave  court,  every  mixed  commission  or 
court  established  under  any  existing  slave 
trade  treaty,  and  the  court  of  any  roreign 
state  having  jurisdiction  to  try  and  con- 
demn a  vessel  engaged  in  the  slave 
trade: 

The  term ''  existing  slave  trade  treaty  "  means 
a  treaty  made  by  or  on  behalf  of  Her  Ma- 
jesty or  Her  Royal  predecessors  with  any 
foreign  state  for  the  more  eflPectual  sup- 
pression of  the  slave  trade  and  in  force  at 
the  passing  of  this  Act. 

Seizure  of  Slave  Ships. 

3.  Where  a  vessel  is,  on  reasonable  grounds, 
suspected  of  beinjo;  engaged  in  or  fitted  out  for 
the  olave  trade,  it  shall  (subject,  in  the  case 
either  of  the  vessel  of  a  foreign  state,  or  of  the 
commander  or  officer  of  a  cruiser  of  a  foreign 
state,  to  the  limitations,  restrictions,  and  regu- 
lations, if  any,  applicable  thereto  contained  in 
any  existing  slave  trade  treaty  made  with  such 
state)  be  lawful — 

(a,)  If  the  vessel  is  a  British  vessel,  or  is 
engaged  in  the  slave  trade  within  British 
junsmction,  or  is  not  a  vessel  of  a  foreign 
state,  for  an^  commander  or  officer  of  any 
of  Her  Majesty's  ships,  for  any  officer 
bearing  Her  Majesty's  commission  in  the 
army  or  navy,  for  any  officer  of  Her  Ma- 
jesty's customs  in  the  United  Kingdom, 
Channel  Islands,  or  Isle  of  Man,  for  the 
governor  of  a  British  possession,  or  any 
person  authorised  by  any  such  governor, 
and  for  any  commander  or  officer  of  any 
cruiser  of  a  foreign  state  authorised  in 
pursuance  of  any  existing  slave  trade 
treaty;  and 
(b,)  If  the  vessel  is  the  vessel  of  a  foreign  state, 
for  anv  commander  or  officer  of  any  of 
Her  Majesty's  ships,  when  dulv  authorised 
in  that  behalf,  in  pursuance  of  any  treaty 
with  that  state,  and  for  any  commander 


or  officer  of  any  cruiser  of  that  foreign 

state, 
to  visit  and  seize  and  detain  such  vessel,  and  to 
seize  and  detain  anv  person  found  detained  or 
reasonably  suspected  of  having  been  detained  as 
a  slave,  n>r  the  purpose  of  the  slave  trade,  on 
board  anv  such  vessel,  and  to  carry  away  such 
vessel  and  person,  together  with  the  master  and 
all  persons,  goods,  ana  efiPects  on  board  any  such 
vessel,  for  the  purpose  of  bringing  in  such  vessel, 
person,  goods,  and  effects  for  abjudication. 

AU  vessels,  slaves,  persons,  goods,  and  effects 
which  may  be  forfeited  under  the  enactments 
with  which  this  Act  is  to  be  construed  as  one,  as 
herein-after  mentioned,  may  be  visited,  seized, 
and  detained  by  any  commander,  officer,  governor, 
or  person  authorised  by  this  section  to  seize  a 
British  vessel. 

4.  Where  any  of  the  particulars  mentioned  in 
the  first  schedide  to  this  Act  are  found  in  the 
eqjuipment  or  on  board  of  any  vessel  \'isited, 
seized,  or  detained  in  pursuance  of  this  Act,  such 
vessel  shall,  unless  tne  contrary  be  proved,  be 
deemed  to  be  fitted  out  for  the  purposes  of  and 
engaged  in  the  slave  trade,  and  in  such  case,  even 
though  the  vessel  is  restored,  no  damages  shall 
be  awarded  against  the  seizor  under  this  Act  in 
respect  of  such  visitation,  seizure,  or  detention, 
or  otherwise  upon  such  r^toration. 

Provided  that  this  section  shall  not  extend  to 
the  vessel  of  any  foreign  state  except  so  far  as 
may  be  consistent  with  the  treaty  made  with  such 
state. 

Courts, 

5.  The  High  Court  of  Admiralty  of  England 
and  every  Vioe-Admiraltjr  Court  in  Her  Minesty'a 
dominions  out  of  the  United  Kingdom  shall  have 
jurisdiction  to  try  and  condemn  or  restore  any 
vessel,  slave,  goods,  and  effects,  alleged  to  be 
seized,  detained,  or  forfeited,  in  pursuance  of  this 
Act,  and  on  restoring  the  same  to  award  such 
damages  in  respect  of  the  visitation,  seizure,  and 
detention  of  such  vessel,  goods,  and  effSects,  and 
of  any  person  on  board  such  vessel,  and  in  respect 
of  any  act  or  thing  done  in  relation  to  such 
visitation,  seizure,  or  detention,  or  in  respect  of 
any  of  such  matters,  and  in  any  case  to  make 
such  order  as  to  costs  as,  subject  to  the  provisions 
of  this  Act  and  of  an^  existing  slave  trade  treaty, 
the  court  may  think  just. 

Provided  that  nothing  in  this  section  shall 
give  to  anjr  court  any  jurisdiction  inconsistent 
with  any  existmg  slave  trade  treaty  over  a  vessel 
which  is  shown  to  such  court  to  be  the  vessel  of 
any  foreign  state  and  which  has  not  been  engaged 
within  British  jurisdiction  in  the  slave  trade,  but 
where  any  vessel  of  a  foreign  state  is  liable  to  be 
condemned  by  a  British  slave  court,  such  court 
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shall  have  the  same  jurisdiction  as  if  she  were  a 
British  vesseL 

Each  of  the  said  courts  shall  have  the  same 
jurisdiction  in  regard  to  any  person  who  has  been 
seized,  either  at  sea  or  on  land,  on  the  ground 
that  he  has  or  is  suspected  to  have  been  detained 
as  a  slave,  for  the  purpose  of  the  slave  trade,  as 
the  court  would  have  under  this  section  if  he  had 
been  so  detained  on  board  a  vessel  that  was  seized 
and  brought  in  for  abjudication. 

6.  Where  any  vessel  or  slave  seized  by  the 
commander  or  officer  of  the  cruiser  of  any  foreign 
state  is  brought  in  for  adjudication  in  a  British 
slave  court,  all  proceedings  for  the  condemnation 
of  such  vessel  and  slave,  and  the  goods  and 
effects  on  board  such  vessel,  shall  be  iSken  in  the 
name  of  Her  Majesty  by  some  person  duly  autho- 
rised in  that  behalf. 

Mixed  Courts, 

7.  Where  any  existing  slave  trade  treaty  con- 
tains provisions  for  the  time  being  in  force  for 
the  appointment  of  any  mixed  court  or  commis- 
sion tor  deciding  cases  under  such  treaty,  it  shall 
be  lawful  for  Her  Majesty  from  time  to  time  to 
appoint  such  commissioners,  judges,  arbitrators, 
secretary,  registrar,  and  other  officers  as  are 
mentioned  in  such  provisions. 

There  shall  be  paid  to  every  commissioner, 
judge,  arbitrator,  secretary,  registrar,  and  other 
officer  so  appointed,  such  salary  as  the  Treasury 
may  from  time  to  time  direct. 

In  case  of  the  death,  or  sickness,  or  absence 
either  on  leave  or  from  any  other  lawful  impedi- 
ment, of  any  such  conunissioner,  judge,  arbitrator, 
secretary,  registrar,  or  other  officer,  whether 
British  or  not,  the  vacancy  shall  be  temporarily 
filled  in  manner  provided  by  the  treaty. 

8.  The  regulations  contained  in  any  existing 
slave  trade  treaty  for  the  time  being  in  force, 
with  respect  to  any  mixed  court  or  commission, 
shall  have  effect  as  if  they  were  enacted  in  this 
Act,  and  such  court  or  commission  shall  have  all 
necessary  jurisdiction  for  the  purpose  of  carrying 
into  effect  any  treaty  referring  to  them,  and  in 
particular  shall  have  jurisdiction  to  try,  condemn, 
and  restore  British  vessels  seized  in  pursuance  of 
such  treaty  on  suspicion  of  being  engaged  in  the 
Blaye  trade,  and  shall,  for  the  purpose  of  their 
jurisdiction,  have  the  same  power  as  any  Vice- 
Admiralty  Court  in  Her  Mijesty's  dcmiinions  has, 
and  may  accordingly  take  evidence,  administer 
oaths,  summon  and  enforce  the  attendance  of 
witnesses,  and  require  and  enforce  the  produc- 
tion of  documents  in  like  manner  as  any  such 
court. 

Disposal  of  Vessels  and  Slaves. 

9.  A  vessel  seized  in  pursuance  of  this  Act, 
when  condemned  by  a  slave  court,  may  be  taken 


into  Her  Muesty's  service  upon  payment  of  sudi 
sum  as  the  Admindty  deem  to  be  a  proper  price 
for  the  same  (which  sum  is  in  this  Act  callea  tiie 
appraised  value  of  such  vessel),  or,  tf  not  bo 
taken,  shall  be  broken  up,  and  the  materials 
thereof  shall  be  publicly  sold  in  separate  parts. 

Provided  that  nothmg  herein  shall  prejudice 
the  right  of  the  government  of  any  foreign  state, 
under  any  treaty,  to  require  such  vessel  to  be 
broken  up,  or  to  take  such  vessel  into  its  service 
upon  payment  of  a  sum  fixed  in  accordance  witii 
such  treaty,  and  any  sum  paid  by  the  government 
of  a  foreign  state  for  a  v^sel  taken  into  its  ser- 
vice after  condemnation  by  a  slave  court  shall  be 
deemed  for  the  purposes  of  this  Act  to  be  the 
appraised  value  of  the  vessel. 

10.  Where  any  slaves  are  seized  in  pursuance 
of  this  Act,  they  shiJl,  for  the  purpose  only  of 
seizure,  prosecution,  and  condemnation,  be  deemed 
to  be  property,  and  shall  be  condemned  as  for- 
feited to  the  sole  use  of  Her  Migesty  for  the 
purpose  only  of  divesting  all  other  right  or  in- 
terest therein,  and  shall  not  be  treated  as  sUves, 
but  shall  be  provided  for,  pending  the  proceedings 
for  their  condemnation,  in  such  manner,  and 
shall  on  condemnation  be  disposed  of  in  audi 
manner,  or  dehvered  over  to  such  persons,  as  the 
court  having  cognizance  of  the  case  may  adjudge, 
subject  to  the  regulations  (if  any)  which  are  firom 
time  to  time  made  by  the  Treasuiy;  and  the 
Treasury  may,  from  tune  to  time  make  alter,  and 
revoke  regulations  for  this  purpose  so  that  they 
be  consistent  with  any  provisions  in  this  bdiatf 
contained  in  any  existmg  slave  trade  treaty. 

Bounties* 

11.  Where  a  vessel  (whether  British  or  not)  or 
slave,  goods  or  effects,  seized  in  pursuance  of  this 
Act  by  any  commander  or  officer  of  any  of  Her 
Majesty's  ships  have  been  condemned  by  a  slave 
court,  there  shall  be  paid  to  the  commander, 
officers,  and  crew  of  such  ship  the  following 
sums : 

(1.)  A  slave  bounty  of  five  pounds  for  evoy 
slave  so  condemned  who  is  delivered  over, 
or,  if  the  commander  of  the  ship  so  elect, 
a  tonnage  bounty  of  four  pounds  for  eveiy 
ton  of  the  tonnage  of  the  vessel  con- 
demned : 

(2.)  That  part  to  which  Her  Majesty  is  entitled 
of  the  appraised  value  of  the  vessel  con- 
demned, or,  if  such  vessd  was  broken  up 
and  the  materials  thereof  publicly  sold  in 
separate  parts,  of  the  net  proceeds  of  such 
sale  after  deducting  the  chaiges  of  pro- 
secution : 

(3.)  Where  the  condemned  vessel 

(a.)  was  brought  into  port  and  was 
broken  up  in  pursuance  of  the  order 
of  the  slave  court,  and  the  materials 
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thereof    publicly   sold   in    separate 
parts;  or 
(b.)  was  abandoned  or  destroyed  prior 
to  condemnation,  and  the  skve  court 
by  the  decree  of  condemnation  de- 
clared that,  after  full  consideration  by 
the  court  of  the  circumstances  of  the 
case,   the  seizors    had  satisfied  the 
court  that  such  abandonment  or  de- 
struction was  inevitable,  or  otherwise 
under  the  droumstances  proper  and 
justifiable, 
a  further  tonnage  bounty  at  the  rate  of 
thirty  shillings  for  every  ton  of  the  tonnage 
of  the  vessel ;  and 
(4.)  The  net  proceeds  to  which  Her  Majesty  is 
entitled  (after  deducting  the  charges  of 
prosecution)  of  any  such  goods  and  eflPects 
which  the  slave  court  ordered  to  be  sold. 
Where  any  slave  so  condemned  is  not  delivered 
over  in  consequence  of  death,  sickness,  or  other 
inevitable  circumstances,  the  Treasury  may,  if 
they  think  fit,  pay  to  the  seizors  of  such  slave 
one  moiety  of  the  slave  bounty  which  would  have 
been  due  in  respect  of  such  slave  if  he  had  been 
delivered  over. 

12.  Where  any  vessel,  slave,  goods,  or  effects 
seized  in  pursuance  of  this  Act  otherwise  than  by 
the  commander  or  officer  of  one  of  Her  Majesty  s 
ships,  or  of  the  cruiser  of  a  foreign  state,  have 
been  condemned  by  a  slave  court,  there  shall  be 
paid  the  following  sums  : 

(1.)  Two  thirds  of  the  appraised  value  of  the 
vessel  or  (if  the  vessel  was  broken  up  and 
the  materials  thereof  publiclv  sold  in  sepa- 
rate parts)  of  the  net  proceeas  of  such  sale, 
and  two  thirds  of  the  net  proceeds  of  such 
goods  and  effects  (after  deducting  from 
such  appraised  value  or  net  proceeds  the 
charges  of  prosecution)  for  the  use  of  Her 
Majesty,  to  such  persons  as  the  Treasury 
may  from  time  to  time  appoint,  to  be 
carried  to  the  Consolidated  Fund  : 
(2.)  The  remaining  third  part  of  the  said  ap- 
praised value  or  net  proceeds  of  the  vessel 
and  of  the  net  proceeds  of  such  goods  and 
effects  to  the  person  who  lawfully  seized 
and  prosecuted  the  ship,  goods,  and  effects 
respectively  to  condemnation : 
(3.)  For  every  slave  so  condemned  who  is  deli- 
vered over,  a  slave  bounty  of  five  poimds 
to  the  person  who  prosecuted  the  same  to 
condemnation. 
Wliere  any  slave  so  condemned  is  not  delivered 
over  in  consequence  of  death,  sickness^  or  other 
inevitable  circumstances,  the  Treasury  may,  if 
they  fit,  pay  in  respect  of  such  slave  one  moiety 
of  the  slave  bounty  which  would  have  been  due 
in  respect  of  such  slave  if  he  had  been  delivered 
over. 


13.  Where  any  vessel,  goods,  or  effects  have 
been  seized  in  pursuance  of  this  Act  by  the  com- 
mander or  officer  of  a  cruiser  of  any  foreign  state, 
and  been  condemned  by  a  British  slave  court, 
such  portion  of  the  appraised  value  of  the  vessel, 
or  (if  the  vessel  was  broken  up  and  the  materials 
thereof  pubUcly  sold  in  separate  parts)  of  the  net 
proceeds  of  such  sale,  and  of  the  net  proceeds  of 
the  goods  and  effects,  as  is,  under  any  treaty 
with  such  state,  payable  to  the  seizors,  shall  be 
paid  to  such  person  as  the  Treasury  may  direct, 
to  be  disposed  of  in  accordance  with  such  treaty. 

14.  In  order  to  obtain  payment  of  the  bounty, 
there  shall  be  produced  to  the  Treasury  the  fol- 
lowing evidence,  or  such  other  evidence  as  the 
Treasury  may  deem  sufficient ;  namely, 

(a.)  A  copy,  duly  certified,  of  the  decree  of 

condemnation  of  the  vessel  or  slave : 
(6.)  If  any  tonnage  bounty  is  claimed,  a  certifi- 
cate from  some  person  authorised  for  the 
time  being  to  act  as  a  registrar  of  British 
ships  of  the  dimensions  and  tonnage  of 
the  vessel : 
(c.)  If  a  slave  bounty  is  claimed,  a  certificate 
from  the  person  appointed  to  receive  the 
slaves  of  the  number  of  slaves  condemned 
and  delivered  over. 
For  the  purpose  of  bounty  the  tonnage  of  a 
vessel  shall  he  calculated  and  ascertained  in  the 
like  manner  in  which,  for  the  time  being,  the 
tonnage  of  a  vessel  is  esdculated  and  ascertained 
for  the  purpose  of  registering  the    same  as  a 
British  vessel,  or,  if  the  same  cannot  be  satisfac- 
torily ascertained  in  that  manner,  shall  be  ascer- 
tained in  such  manner  as  the  Treasury  may  con- 
sider satisfactory. 

15.  Where  any  visitation,  seizure,  detention,  or 
prosecution  purports  to  have  been  made  or  insti- 
tuted in  pursuance  of  this  Act,  the  Treasury 
when  reqmred  under  any  treaty  shall  and  in  any 
other  case  may,  if  they  think  fit,  pay  the  whole  or 
any  part  of  any  costs,  expenses,  compensation, 
and  damages  which  may  have  been  awarded 
against  the  person  makmg  or  instituting  such 
visitation,  seizure,  detention,  or  prosecution,  or 
any  costs  and  expenses  which  may  have  been 
incurred  in  respect  of  the  same,  or  on  account  of 
any  person  on  ooiurd  any  vessel  so  visited,  seized, 
or  detained;  but  nothing  in  this  section  shall 
exempt  the  commander  or  officer  of  the  ship  or 
other  person  by  whom  the  visitation,  seizure, 
detention,  or  prosecution  was  made  or  instituted 
from  his  Habiuty  to  make  good  any  sum  so  paid 
when  required  by  the  Treasury  so  to  do,  and  when 
any  such  commander  or  officer,  or  other  person 
serving  under  the  Admiralty,  or  any  person 
serving  under  any  other  department  of  the 
Government,  is  so  required  to  make  good  any 
sum,  that  sum  shall^  if  the  Treasury  so  direct^  be 
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deducted  by  the  Admiralty  or  other  department 
of  the  Govermnent,  under  whom  such  person  is 
serving,  from  any  payment  to  which  such  com- 
mander, officer,  or  person  is  entitled  on  account 
of  salary,  pay,  prize,  or  bounty. 

16.  The  bounties  and  all  other  sums  payable 
by  the  Treasury  in  pursuance  of  this  Act  sludl  be 
paid  out  of  moneys  provided  by  Parliament  for 
the  purpose. 

The  provisions  of  "The  Naval  Agency  and 
Distribution  Act,  1864,"  shall  apply  to  all  money 
payable  to  the  commanders,  officers,  and  crews  of 
Her  Majesty's  ships  in  pursuance  of  this  Act. 

Miscellaneous. 

17.  All  persons  authorised  to  make  seizures 
under  this  Act  shall,  in  making  and  prosecuting 
any  such  seizure,  have  the  benefit  of  all  the  pro- 
tection granted  to  persons  authorised  to  make 
seizures  imder  anv  Act  for  the  time  being  in  force 
relating  to  Her  Majesty's  customs  in  the  United 
Kingdom,  in  like  manner  as  if  the  enactments 
granting  such  protection  were  herein  enacted,  and 
in  terms  made  applicable  thereto. 

18.  In  either  of  the  following  cases,  namely, 
(a.)  Where  any  proceeding  has  been  instituted 

in  any  slave  court  for  the  condemnation 
or  restitution  of  any  vessel,  slave,  goods, 
or  effects  purporting  to  have  been  seized 
in  pursuance  of  this  Act  and  is  still  pend- 
ing; or 
(b.)  Where  any  vessel,  slave,  goods,  or  effects 
purporting  to   have  been  seized  in  pur- 
suance of  this  Act,  have  been  condemned 
or  restored,  or  any  other  final  judgment 
has  been  pronounced  thereon  by  any  slave 
court, 
the  pendency  of  such  proceeding,  or  the  condem- 
nation or  restitution,  or  other  final  judgment 
thereon,  as  the  case  may  be,  shall  be  a  complete 
bar  to  every  legal  proceeding  whatever  for  the 
recovery  of  such  vessel,  slave,  goods,  or  effects, 
or  of  damages  for  any  costs,  expenses,  loss,  or 
injury  sustained  by  any  person  by  or  in  conse- 
quence of  the  visitation,  seizure,  or  detention  of 
such   vessel,  slave,  goods,  or  effects,  or  of  any 
person  on  board  such  vessel,  or  by  or  in  conse- 
quence of  any  Act  or  thing  done  in  relation  to 
such  visitation,  seizure,  or  detention,  or  in  pur- 
suance of  this  Act  or  any  existing  slave  trade 
treaty,  and  may  be  pleaded  in  bar,  or  given  in 
evidence  under  the  general  issue. 

19.  The  High  Court  of  Admiralbr  of  England 
shall  have  jurisdiction  to  hear  'and  determine  any 
question  arising  with  respect  to  the  right  of  any 
person  to  any  payment  in  pursuance  of  this  Act 
m  respect  of  any  condemned  vessel,  slave,  goods, 
or  effects,  aijd  any  q^uestion  of  joint  capture  or 
seizure  which  may  arise  in  respect  of  any  vessel. 


slave,  goods,  or  effects  seized  in  pursuance  of  this 
Act,  and  also  as  well  to  review  as  to  enforce  any 
decree,  declaration,  or  order  of  any  British  slave 
court  made  in  pursuance  of  this  Act. 

20.  The  registrar  of  the  High  Court  of  Admi- 
ralty of  England  may,  on  the  application  of  any 
person  aggrieved,  or  of  the  Treasury,  tax  or 
re\'iew  the  taxation  of  any  costs,  charges,  or  ex- 
penses incurred  or  alleged  to  be  incurred  in  any 
proceeding  taken  in  any  British  slave  court,  or  in 
any  mixed  conunission  or  coTu*t  in  Her  Majesty's 
dominions,  and  shall  for  this  purpose  have  tiie 
same  jurisdiction  and  powers  as  ne  has  in  the 
taxation  of  any  costs,  ohajges,  or  expenses  in- 
curred in  any  proceeding  in  the  High  Court  of 
Admiralty. 

21.  The  Treasury  may  appeal  from  any  decree, 
order,  or  declaration  which  is  made  by  any  British 
slave  court  in  pursuance  of  this  Act  and  involves 
the  payment  oy  the  Tr^ksury  of  any  bounty, 
costs,  expenses,  compensation,  damages,  or  other 
moneys  in  like  manner  as  if  they  were  parties  to 
the  proceeding  in  which  such  decree,  order,  or 
declaration  was  made. 

22.  Any  person  who  wilfully  gives  false  evi- 
dence in  any  proceeding  taken  in  pursuance  of 
this  Act  in  any  slave  court  shall  be  guilty  of  an 
offence  against  this  Act,  and  shall  be  liable  to 
the  like  penalty  as  if  he  had  been  guilty  of  peijuiy, 
or  in  a  British  possession,  of  the  offence,  by  what- 
ever name  called,  which  if  committed  in  England 
would  be  peijury. 

23.  The  registrar  of  every  British  slave  court, 
and  if  appointed  by  Her  Majesty,  of  eveiy  other 
slave  court,  shall  from  time  to  to  time  make  re- 
turns of  the  cases  adjudged  in  such  court  io 
pursuance  of  this  Act,  at  such  times  and  in  such 
form  and  containing  such  pa^culars  as  may  be 
from  time  to  time  directed  by  any  rule  established 
with  respect  to  such  court  under  the  Vice-Ad- 
miralty Courts  Act,  1863,  or  if  there  is  no  such 
rule  by  Order  in  Council. 

Slave  Trade  Act,  1824. 

24.  This  Act  shall  be  construed  as  one  with 
the  enactments  of  the  Slave  Trade  Act,  1824,  and 
any  enactments  amending  the  same,  so  ftf  ss 
they  are  in  force  at  the  time  of  the  passing  of 
this  Act,  and  are  not  repealed  by  this  Act;  tnd 
the  expression  "this  Act,'*  when  used  in  this  Act, 
shall  include  those  enactments. 

25.  All  pecuniary  forfeitures  and  penalties  im- 
posed by  the  saidf  enactments,  with  which  this- 
Act  is  to  be  construed  as  one,  may  be  sued  for, 
prosecuted,  and  recovered  in  any  Ciourt  of  Record 
or  of  Vice-Admiralty  in  any  part  of  Her  Me^esty's 
dominions  wherein  the  offence  was  committed. 
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Of  where  the  offender  may  be,  in  like  manner  as 
any  penalty  or  forfeiture  incurred  in  the  United 
Kingdom  under  any  Act  for  the  time  being  in 
force  relating  to  Her  Majeet^'s  Customs,  or  (in 
the  case  of  the  High  Court  of  Admiralty  or  of  a 
Court  of  Vice-Admiralty)  in  like  manner  as  any 
vessel  seized  in  pursuance  of  this  Act. 

Such  pecuniary  penalties  and  forfeitures  shall, 
subject  to  the  express  provisions  of  the  said 
enactments,  be  paid  and  applied  in  like  manner 
as  the  net  proceeds  of  a  vessel  seized  otherwise 
than  by  the  commander  or  officer  of  one  of  Her 
Majesty's  ships,  or  of  the  cruiser  of  a  foreign  state. 

26.  Any  offence  against  this  Act  or  the  said 
enactments  witii  which  this  Act  is  to  be  construed 
as  one,  or  otherwise  in  connexion  with  the  slave 
trade,  shall  for  all  purposes  of  and  incidental  to  the 
trial  and  punishment  of  a  person  guilty  of  such 
offence,  and  all  proceedings  and  matters  prelimi- 
nary and  incidental  to  and  consequential  on  such 
trial  and  punishment,  and  for  all  purposes  of  and 
incidental  to  the  jurisdiction  of  any  court,  con- 
stable, and  officer  with  reference  to  such  offence, 
be  deemed  to  have  been  committed  either  in 
the  place  in  which  the  offence  was  committed,  or 
in  tne  county  of  Middlesex,  or  in  any  place  in 
which  the  person  guilty  of  the  offence  may  for  the 
time  being  be,  either  in  Her  Majesty's  dominions 
or  in  any  foreign  port  or  place  in  wnich  Her  Ma- 
jesty has  jurisdiction;  and  the  offence  may  be 
described  in  any  indictment  or  other  document 
relating  thereto  as  having  been  committed  at  the 
place  where  it  was  whoU^  or  partly  committed, 
or  has  having  been  committed  on  the  high  seas 
or  out  of  Her  M^esty's  dominions,  and  the 
venue  or  local  description  in  the  margin  may 
be  that  of  the  place  in  which  the  trial  is  held. 

"Where  any  such  offence  is  commenced  at  one 
place  and  completed  at  another,  the  place  at 
which  such  offence  is  to  be  deemed  to  have  been 
committed  shall  be  either  the  place  where  the 
offSence  was  commenced  or  the  place  where  the 
offence  was  completed.  • 

Where  a  person  being  in  one  place  is  accessory 
to  or  aids  or  abets  in  any  such  offence  committed 
in  another  place,  the  plsu;e  at  which  such  offence 
is  to  be  deemed  to  have  been  committed  shall  be 
either  the  place  in  which  the  offence  was  actually 
committed  or  the  place  where  the  offender  was  at 
the  time  of  his  being  so  accessory,  aiding,  or 
abetting. 

Where  it  appears  to  any  court  or  the  judge  of 
anv  court  having  jurisdiction  to  try  any  such 
oronce  that  the  removal  of  an  offender  charged 
with  such  offence  to  some  other  place  in  Her  Ma- 
jesty's dominions  for  trial  would  be  conducive  to 
the  interests  of  justice,  such  court  or  judge  may 
by  warrant,  or  instrument  in  the  nature  of  a 
warrant,  direct  such  removal,  and  such  offender 
may  be  removed  and  tried  accordingly;  and  sec- 
tion two  hundred  and  sixty-eight  of  the  Merchant 
Shipping  Act,  1854,  shall  apply  to  the  removal  of 


an  offender  under  this  section  in  the  same  maimer 
as  if  the  term  '^ -consular  officer"  in  that  section 
included  the  court  or  judge  making  mick  warrant 
or  instrument. 

27.  Offences  committed  against  this  Act  or  the 
enactments  with  which  this  Act  is  to  be  construed 
as  one  or  otherwise  in  connexion  with  the  slave 
trade,  whether  committed  on  the  high  seas  or  on 
land,  or  partly  on  the  high  seas  or  partly  on  land, 
shall  be  deemed  to  be  inserted  in  the  first  sche- 
dule to  the  Extradition  Act,  1870,  and  that  Act, 
and  any  Act  amending  the  same,  shall  be  con- 
strued accordingly. 

Application  of  Act, 
23.  This  Act  shall  apply  to  all  cases  of  vessels, 
slaves,  goods,  and  effects  seized  and  adjudicated 
upon  b^  any  slave  court,  whether  before  or  after 
the  passing  of  this  Act. 

29.  Where  any  treaty  in  relation  to  the  slave 
trade  is  made  after  the  passing  of  this  Act,  by  or 
on  behalf  of  Her  MajesW,  wiSi  any  forei^  state. 
Her  Majesty  may  by  Order  in  Council  direct 
that  as  from  such  date,  not  being  earlier  than  the 
date  of  the  treaty,  as  may  be  specified  in  the 
order,  such  treal^  shall  be  deemed,  and  thereupon 
(as  fit>m  the  said  date,  or  if  no  date  is  specified 
as  f^m  the  date  of  such  order)  such  treaty  shall 
be  deemed  to  be  an  existing  slave  trade  treaty 
within  the  meaning  of  this  Act,  and  aXL  the  pro- 
visions of  this  Act  shall  apply  and  be  construed 
accordingly. 

Her  Maiesty  majr,  by  the  same  or  any  sub- 
sequent order  refemng  to  the  same  treaty,  render 
the  application  of  this  Act  subject  to  such  con- 
ditions, exceptions,  and  qualifications  as  may  be 
deemed  expedient. 

Every  such  order  shall  recite  or  embody  the 
terms  of  the  treaty  so  far  as  they  relate  to  the 
slave  trade,  and  shall  be  laid  before  both  Houses 
of  Parliament  within  six  weeks  after  it  is  made, 
or,  if  Parliament  be  not  then  sitting,  within  six 
weeks  after  the  then  next  meeting  of  Parliament, 
and  shall  also  be  published  in  the  London 
Gazette. 

A  trea^,  whether  made  before  or  after  the 
passing  of  this  Act,  which  ceases  to  be  in  force 
shall  cease  to  be  an  existing  slave  trade  treaty 
within  the  meaning  of  this  Act. 

Repeal. 

30.  The  Acts  specified  in  the  second  schedule 
to  this  Act  are  hereby  repealed. 

Provided  that — 

(1.)  All  bounties  and  other  sums  purporting 
to  have  been  paid  in  pursuance  of  any 
enactment    herebv   repealed   before    the 

Eassing  of  this  Act  shall  be  deemed  to 
ave  been  duly  paid : 
(2.)  This  repeal  shall  not  affect^ 
(a;)  Anytning  duly  done  or  suffered  under 
any  enactment  hereby  repealed;  or 
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(b.)  Any  right,  privilege,  ob%ation,  liability, 
or  forfeiture  acquired,  accrued,  or  in- 
curred under  any  enactment  hereby  re- 
pealed; or 

(c.)  Any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right, 
privilege,  obligation,  liability,  or   for- 


feiture as  aforesaid,  or  any  legal  pro- 
ceeding taken  or  commenced  under  any 
enactment  hereby  repoded ;  and  any 
such  investigation,  legal  proceeding,  and 
remedy  may  be  carri^  on  and  all  acts 
consequential  thereon  done  as  if  it  had 
been  commenced  under  this  Act. 


First  Schedule. 


Equipments  which  are  primI  facie  evi- 
dence OP  A  Vessel  being  engaged  in 
THE  Slave  Trade. 

First. — Hatches  with  open  gratings,  instead  of 
the  close  hatches  which  are  usual  in  merchant 
vessels. 

Secondly. — Divisions  or  bulkheads  in  the  hold 
or  on  deck  more  numerous  than  are  necessary  for 
vessels  engaged  in  lawful  trade. 

Thirdly. — Spare  plank  fitted  for  being  laid 
down  as  a  second  or  slave  deck. 

Fourthly. — Shackles,  bolts,  or  handcuffs. 

Fifthly. — A  larger  quantity  of  water  in  casks  or 
in  tanks  than  is  requisite  for  the  consumption 
of  the  crew  of  the  vessel  as  a  merchant  vessel. 

Sixthly. — An  extraordinary  number  of  water 
casks  or  of  other  vessels  for  holding  liquid, 
unless  the  master  shall  produce  a  certificate  from 
the  custom  house  at  tne  place  from  which  he 
cleared  outwards,  stating  that  a  sufficient  secu- 
rity had  been  given  by  the  owners  of  such 
vessel  that  such  extra  quantity  of  casks  or  of 
other  vessels  should  only  be  used  for  the  recep- 


tion of  palm  oil,  or  for  other  purposes  of  lawful 
commerce. 

Seventhly. — A  greater  quantity  of  mess  tabs 
or  kids  than  are  requisite  for  the  use  of  the  crew 
of  the  vessel  as  a  merchant  vessel. 

Eighthly. — A  boiler  or  other  cooking  apparatas 
of  an  unusual  size,  and  larg^  or  fitt^  for  beinfi^ 
or  capable  of  being  made  larger  than  requisite  for 
the  use  of  the  crew  of  the  vessel  as  a  merchant 
vessel,  or  more  than  one  boiler  or  other  cooking 
apparatus  of  the  ordinary  size. 

Ninthly. — ^An  extraordinary  quantity  either  of 
rice  or  of  the  flour  of  Brazil,  manioc,  or  cassads, 
commonly  called  farinha,  of  maize  or  of  Indian 
com,  or  of  any  other  article  of  food  whatever, 
beyond  what  might  probably  be  requisite  for  the 
use  of  the  crew,  such  rice,  flour,  maize,  Indian 
com,  or  other  article  of  food  not  being  entered 
on  the  manifest  as  part  of  the  cargo  for  trade. 

Tenthly. — A  quantity  of  mats  or  matting  larger 
than  is  necessarv  for  tne  use  of  the  crew  of  fiie 
vessel  as  a  merchant  vessel. 

Eleventhlv. — Any  other  equipment,  article,  or 
thing,  which  is  declared  by  any  existing  slave 
trade  treaty  to  be  prim4  facie  evidence  of  a  vessel 
being  engaged  in  the  slave  trade. 


Second  Schedule. 


Acts  Repealed. 


A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words,  section,  or  other  part  first  or  last 
mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming  the  end  of  the  portion  comprised 
in  the  description  or  citation. 

Portions  of  Acts  which  have  already  been  specifically  repealed  are  in  some  instances  included  in  the  rvpesl 
in  this  schedole;  in  order  to  preclude  henceforth  the  necessity  of  looking  back  to  previous  Acts. 


Date  of  Act. 


TiUe. 


Extent  of  Repeal. 


69  Geo.  3.  c.  16. 
6Geo.  4.  c.  113. 


An  Act  to  carry  into  effect  the  treaty  with  the 
Netherlands  relating  to  the  slave  trade. 

An  Act  to  amend  and  consolidate  the  laws  relating 
to  the  abolition  of  the  slave  trade. 


The  whole  Act 

The  whole  Act, 
except  sections 
two  to  eleven, 
section  twelve, 
downto''taken 
"  to  be  in  iiill 
"  force,"  sec- 
tions thirty- 
nine,  forty,  and 
forty*eeven. 
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Date  of  Act. 


TiUe. 


Extent  of  Repeal. 


7  &8  Geo.  4.C.  54. 
7&8Geo.4.c.74. 


11  Geo.  4.  & 

1  Wm.4.  C.65. 
3&4Wm.4.c.72. 


6&6Wm.4.c.60. 
6&6Wm.4.c.61. 
6&7Wm.4.c.6. 
6&7WiU.4.c.81. 


7  WiU.  4.  & 
1  Vict.  c.  62. 


1  &  2  Vict.  c.  39. 

1  &  2  Vict.  c.  40. 
l&2Vict.c.41. 

1  &  2  Vict.  c.  47. 

1  &  2  Vict.  c.  83. 

1  &  2  Vict.  c.  84. 
l&2Vict.c.l02. 

2  &  3  Vict.  c.  73. 


An  Act  to  carry  into  effect  the  treaty  with  Sweden 
relative  to  the  slave  trade. 

An  Act  to  carry  into  execution  a  convention  between 
His  Majesty  and  the  Emperor  of  Brazil  for  the 
regulation  and  final  abolition  of  the  African  slave 
trade. 

An  Act  to  reduce  the  rate  of  bounties  payable  upon 
the  seizure  of  slaves. 

An  Act  for  carrying  into  effect  two  conventions  with 
the  King  of  the  French  for  suppressing  the  slave 
trade. 

An  Act  for  carrying  into  effect  a  treatv  with  the 
King  of  the  French  and  the  King  of  Sardinia  for 
suppressing  the  slave  trade. 

An  Act  for  carrying  into  effect  the  treaty  with  the 
King  of  the  French  and  the  King  of  Denmark 
for  suppressing  the  slave  trade. 

An  Act  for  carrying  into  effect  a  treaty  made 
between  His  Majesty  and  the  Queen  R^ent  of 
Spain  for  the  abolition  of  the  slave  trade. 

An  Act  to  authorize  His  Majesty,  until  six  months 
after  the  commencement  of  the  next  session  of 
Parliament,  to  carry  into  immediate  execution, 
by  Orders  in  Ck)uncil,  any  treaties,  conventions, 
or  stipulations  made  with  any  foreign  power  or 
state  for  the  suppression  of  the  slave  trade. 

An  Act  to  authorize  Her  Majesty,  until  six  months 
after  the  commencement  of  the  next  session  of 
Parliament,  to  carry  into  immediate  execution, 
by  Orders  in  Council,  any  treaties,  conventions, 
or  stipulations  made  with  any  foreign  power  or 
state  for  the  suppression  of  the  slave  trade. 

An  Act  for  carrying  into  effect  a  convention  of 
accession  of  the  Hans  Towns  to  two  conventions 
with  the  King  of  the  French  for  suppressing  the 
slave  trade. 

An  Act  to  carry  into  effect  an  additional  article  to 
a  treaty  with  Sweden  relative  to  the'  slave  trade. 

An  Act  for  carrying  into  effect  an  additional  article 
to  a  treaty  with  the  Netherlands  relating  to  the 
slave  trade. 

An  Act  for  the  better  and  more  effectually  carrying 
into  effect  the  treaties  and  conventions  made  wiw 
foreign  powers  for  suppressing  the  slave  trade. 

An  Act  for  carrying  into  eff^  a  convention  of 
accession  of  the  Duke  of  Tuscany  to  two  conven- 
tions with  the  King  of  the  Frencn  for  suppressing 
the  slave  trade. 

An  Act  for  carrying  into  effect  a  convention  of 
accession  of  the  King  of  the  Two  Sicilies  to  two 
conventions  with  the  King  of  the  French  for  sup- 
pressing the  slave  trade. 

An  Act  to  revive  and  continue,  until  six  months 
after  the  commencement  of  the  next  session  of 
Parliament,  and  to  amend,  an  Act  for  authorising 
Her  Majes^  to  carry  into  immediate  execution, 
by  Orders  in  Ck)uncil,  any  treaties  made  for  the 
suppression  of  the  slave  trade. 

An  Act  for  the  suppression  of  the  slave  trade  - 


The  whole  Act. 
The  whole  Act. 

The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act 
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Date  of  Act 


Title. 


ExtratofBepesL 


3  &  4  Vict.  c.  64. 

3  &  4  Vict.  c.  67. 
5  8c  6  Vict.  c.  40. 
5  8c  6  Vict.  c.  41. 

5  8c  6  Vict.  c.  42, 

6  &  6  rict.  c  69. 

6  &  6  rict.  c.  91. 

5  &  evict. c.  101. 

6&6Vict.c.ll4. 

6  &  7  Vict.  c.  14. 
6  &  7  Vict.  c.  15. 
6  8c  7  Vict.  c.  16. 
6  8c  7  Vict.  c.  46- 

6  8c  7  Vict.  c.  60. 

6  &  7  Vict.  c.  61. 
6  &  7  Vict.  c.  62. 


An  Act  to  continue  until  eight  months  after  the 
commencement  of  the  next  session  of  Parliament 
an  Act  for  authorizing  Her  Majesty  to  cany  into 
inmiediate  execution,  d^  Orders  in  Councu,  any 
treaties  for  the  suppression  of  the  slave  trade. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Majesty  and  the  Republic  of  Venezuela  for 
the  suppression  of  the  slave  trade. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Msjesty  and  the  Argentine  Confederation  for 
the  abolition  of  the  slave  trade. 

An  Act  for  carrying  into  effect  a  convention  between 
Her  Majesty  and  the  Republic  of  Hayti  for  the 
more  cTOctual  suppression  of  the  slave  trade. 

An  Act  for  better  and  more  effectually  canning  into 
effect  treaties  and  conventions  with  foreign  states 
for  suppressing  the  slave  trade. 

An  Act  to  continue  until  the  first  day  of  August 
one  thousand  eight  hundred  and  forty-three  an 
Act  for  authorizing  Her  Majesty  to  carry  into 
immediate  execution,  by  Orders  in  Ck)uncil,  any 
treaties  for  the  suppression  of  the  slave  trade. 

An  Act  to  amend  an  Act  of  the  second  and  third  years 
of  Her  Majesty  for  the  suppression  of  the  slave  trade. 

An  Act  for  extending  to  the  governors  and  officers 
of  the  East  India  Company  the  powers  given  by 
an  Act  of  the  fifth  year  of  King  George  the 
Fourth  to  Her  Majesty's  governors  and  officers 
for  the  more  effectual  suppression  of  the  importa- 
tion of  slaves  into  India  oy  sea. 

An  Act  to  repeal  so  much  of  an  Act  of  the  second 
and  third  years  of  Her  present  Majesty  for  the 
suppression  of  the  slave  trade  as  relates  to  Portu- 
guese vessels. 

An  Act  for  carrying  into  effect  a  treaty  between 
Her  Majes^  and  the  Republic  of  Bolivia  for  the 
abolition  ot  the  slave  traae. 

An  Act  for  cairying  into  effect  the  treaty  between 
Her  Majesty  and  the  Republic  of  Texas  for  the 
suppression  of  the  African  slave  trade. 

An  Act  for  canyinff  into  effect  the  treaty  between 
Her  Migesty  and  the  Oriental  Republic  of  the 
Uruguay  for  the  abolition  of  the  slave  trade. 

An  Act  to  continue  until  the  first  day  of  August 
one  thousand  eight  hundred  and  forty-four,  and 
to  the  end  of  the  then  session  of  Parliament,  an 
Act  for  authorizing  Her  Majesty  to  cany  into 
immediate  execution,  by  Orders  in  Council,  any 
treaties  for  the  suppression  of  the  slave  trade. 

An  Act  for  carrying  into  execution  a  treaty  signed 
at  London  for  the  suppression  of  the  slave  tnide, 
so  fiur  as  the  same  relates  to  Great  Britain,  Austria, 
Prussia,  and  Russia. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Migesty  and  the  Mexican  Repubhc  for  the 
abolition  of  the  traffic  in  slaves. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Migesty  and  the  Republic  of  Chile  for  the 
abolition  of  the  traffic  in  slaves. 


The  whole  Act. 

The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
The  whokAot. 
The  whole  Act. 

The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 
The  whole  Act 
The  whole  Aci 
The  whole  Act. 

The  whole  Act. 

The  whole  Act. 
The  whole  Act. 
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6  &  7  Vict.  c.  53. 

6  &  7  Vict.  c.  98. 

7  &  8  Vict.  c.  26. 


11  &  12  Vict, 
c.  116. 

11  &  12  Vict, 
c.  128. 

12&13Vict.c.84. 


16&17Vict.c.l6. 


l6&17Vict.c.l7. 


16  &  17  Vict. 
c.  107. 

18&19Vict.c.86. 


25&26Vict.c.40. 
26  &  26  Vict.  c.  90. 
26  &  27  Vict.  c.  34. 
32&33Vict.c2. 


An  Act  for  carrying  into  effect  the  treaty  between 
Her  Msjesty  and  the  Queen  of  Portugal  for  the 
suppression  of  the  traffic  in  slaves. 

An  Act  for  the  more  effectual  suppression  of  the 
slave  trade. 

An  Act  for  authorizing  Her  Majesty  to  cany  into 
inunediate  execution,  hj  Orders  in  Coimcil,  any 
treaties  for  the  suppression  of  the  slave  trade. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Majesty  and  the  Republic  of  the  Equator  for 
the  abohtion  of  the  traffic  in  slaves. 

An  Act  for  carrying  into  effect  the  agreement  between 
Her  Majesty  and  the  Imaum  of  Muscat  for  the 
more  effectual  suppression  of  the  slave  trade. 

An  Act  for  carrying  mto  effect  engagements  between 
Her  Minesty  and  certain  Arabian  chiefs  in  the 
Persian  Uulf  for  the  more  effectual  suppression  of 
the  slave  trade. 

An  Act  for  carrying  into  effect  the  engagement 
between  Her  Mujerty  and  Syed  Syf  bin  Hamood, 
the  chief  of  Soluur,  in  Arabia,  for  the  more  effectual 
suppression  of  the  slave  trade. 

An  Act  for  carrying  into  effect  the  treaty  between 
Her  Majesty  and  the  Republic  of  New  Granada 
for  the  suppression  of  the  slave  trade. 

The  Customs  Consolidation  Act,  1853         • 


An  Act  for  carmng  into  effect  the  engagements 
between  Her  Majesty  and  certain  chiefs  of  the 
Sherbro  country,  near  Sierra  Leone  in  Africa,  for 
the  more  effectual  suppression  of  the  slave  trade. 
African  Slave  TradeTreaty  Act  (No.  1 ),  1862 
African  Slave  Trade  Treaty  Act  (No.  2),  1862 
African  Slave  Trade  Treaty  Act,  1863 
The  Brazilian  Slave  Trade  Repeal  Act,  1869 
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Section  three. 
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The  whole  Act. 

The  whole  Act. 


Section  one 
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The  Gas  and  Water  Works  Facilities  Act,  1870,  Amendment  Act,  1873. 


ABSTRACT  OF  THE   KNACTMKNT8. 

1.  Short  title. 

2.  Interpretation. 

3.  Cases  to  which  Act  applies, 

4.  Undertakers  may  obtain  Pronisional  Orders  from  Board  of  Drade. 

5.  Notices  and  deposit  of  documents  as  in  scheaule, 

6.  Power  for  Board  of  Trade  to  determine  on  application  and  on  objection, 

7.  Power  for  Board  of  Trade  to  make  Provisional  Order, 

8.  Provisional  Orders  made  to  be  taken  as  valid. 

9.  Publication  of  Provisional  Order  as  in  schedule. 
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10.  Confirmation  of  Provisional  Order  hy  Act  of  Parliament. 

11.  Costs  of  Order. 

12.  Power  of  Board  qf  Trade  to  revoke,  amend,  extend,  or  vary  Provisional  Order, 

13.  Authorising  and  regulating  inquiries  by  the  Board  of  Trade  for  purposes  of  Gas  and 

Water  Works  Facilities  Act,  18/0,  and  this  Act. 

14.  Rules  for  carrying  Acts  into  effect. 

15.  Act  not  to  extend  to  Metropolis. 

Schedule. 


An  Act  to  extend  and  amend  the  pro- 
visions of  the  Gas  and  Water  Works 
FadUties  Act,  1870. 

(5th  August  1873.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Ftoliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
"The  Gas  and  Water  Works  FaciUties  Act,  1870, 
Amendment  Act,  1873." 

2.  In  this  Act  the  several  words  and  expres- 
sions to  which  by  "  The  Gas  and  Water  Works 
Facilities  Act,  1870,"  meanings  are  assigned, 
have  the  same  respective  meanings  as  in  the  said 
Act;  , 

The  expression  "  special  Act  '^shall  mean  and 
include  any  Local  and  Personal  Act  con- 
ferring powers  upon  any  local  authority, 
cori)oration,  commissioners,  company,  com- 
panies, or  persons,  for  the  construction  and 
maintenance,  or  the  muntenance  and  con- 
tinuance of  gasworks,  and  the  manu&cture 
and  supply  of  gas  in  any  district,  and  any 
Act  amending  the  same,  and  shaJl  include 
any  Provisional  Order  made  and  confirmed 
under  the  authority  of  the  Gas  and  Water 
Works  Facilities  Act,  1870,  so  far  as  such 
Act  or  Provisional  Order  is  in  force : 

The  expression  "  undertakers  "  in  relation  to  a 
special  Act  shall  mean  the  local  authority, 
corporation,  commissioners,  company,  com- 
panies, or  persons  acting  in  execution  of 
such  special  Act : 

The  expression  "  prescribed  "  shall  mean  pre- 
scribed by  the  special  Act. 

3.  This  Act  shall  apply  where  the  amendment 
of  any  special  Act  in  force  in  any  district  is 
required  oy  the  undertakers  or,  subject  as  is  in 
this  Act  herein-after  provided,  by  the  local  autho- 
rity of  such  district  in  relation  to  aU  or  any  of 
the  matters  following : 

(1.)  The  illuminating  power  of  the  gas  to  be 

supplied ; 
(2.)  The  maximum  price  of  the  gas  to  be 

supplied ; 


(3.)  The  pressure  at  which  the  gas  is  to  be 
supphed ; 
and  such  matters  or  any  one  or  more  of  tiiem,  as 
the  case  may  be,  shall  for  the  purposes  of  this 
Act  be  deemed  to  be  included  in  the  term 
"  amendment  of  a  special  Act." 

4.  Subject  to  the  provisions  of  this  Act,  Pro- 
visional Orders  making  an  amendment  of  a 
special  Act,  mav  be  obtained  on  the  application 
of  the  undertakers,  or  of  the  local  authority  of 
any  district  in  which  the  same  is  in  force,  znade 
previous  to  the  fifteenth'  day  of  February  one 
thousand  eight  hundred  and  seventy-four. 

5.  The  undertakers  or  local  authority  inten- 
ding to  make  an  apphcation  for  a  P^visional 
Order  in  pursuance  of  this  Act  shall  proceed  as 
follows : — 

(I.)  During  the  thirty  days  immediately  pre- 
ceding their  application  they  shall  publish 
notice  of  their  intention  to  make  such 
application  by  advertisement,  according  to 
the  regulations  contained  in  Part  One  of 
the  schedule  to  this  Act : 

(2.)  On  or  before  the  fifth  day  after  the  last 
publication  of  such  advertisement  they 
shall  deposit  the  documents  described  in 
Part  Two  of  the  said  schedule,  according 
to  the  regulations  therein  contsdned. 

6.  The  Board  of  Trade  shall  consider  the 
application,  and  inquire  as  to  the  propriety  of 
proceeding  upon  such  application,  and  they  shall 
consider  any  objection  thereto  that  may  be 
lodged  with  them  on  or  before  such  day  as  they 
firom  time  to  time  appoint,  and  shall  determine 
whether  or  not  the  application  may  be  proceeded 
with. 

7.  Where,  with  a  view  to  prevent  undue  loss 
to  any  undertakers  arising  from  unusual  increase 
in  the  cost  of  production  of  |ras,  or  to  the  pre- 
vention of  undue  accumulation  of  profits  by 
undertakers,  it  appears  to  the  Board  of  Trade 
expedient  and  proper  that  the  application  should 
be  panted,  with  or  without  addition  or  modifi- 
cation, or  subject  or  not  to  any  restriction  or 
condition,  and  it  has  been  proved  to  theif  satis- 
faction that  all  the  requirements  of  this  Act  have 
been  in  all  respects  compUed  with,  the  B<Mtfd  of 
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IVade  mav  settle  and  make  a  tVovisional  Order 
aooordingly ;  provided  that  the  operation  of  such 
IVovisional  Order  shall  be  limited  to  such  period 
(not  ezceedinff  two  years)  as  the  Board  shall 
ther^  prescribe :  Provided  also,  that  where  any 
addition  shaJl  be  made  by  any  such  Provisional 
Order  to  the  maximum  price  of  gas  prescribed  bv 
the  special  Act,  provision  shall  be  made  by  such 
Ptovisional  Order  that  the  undertakers  oeing  a 
person,  company,  or  companies  carrying  on  busi- 
ness under  the  special  Act  for  his  or  their  own 
pecuniary  benefit,  shall  not  divide  more  than  at 
the  rate  of  five  per  cent,  per  annum  on  their 
ordinary  capital  for  any  half  year  in  which  they 
shall  have  charged  more  than  the  maximum 
price  prescribed  by  the  special  Act,  or  if  such 
undertakers  shall  not  have  paid  a  dividend  of 
five  per  cent,  on  such  capital  for  each  of  the  two 
financial  years  ne3rt  preceding  the  application, 
more  than  such  sum  as  shall  have  been  the 
average  amount  of  the  dividend  in  such  two 
years,  and  before  allowing  any  such  addition  the 
Board  of  Trade  shall  ascertain  the  amount  of 
dividend  paid  on  such  capital  during  the  said 
two  years,  the  contracts,  if  any,  for  coal  still  in 
Ibrce,  the  present  and  former  prices  received  by 
them  for  coke  and  residual  products,  the  amount 
of  gas  unaccounted  for  and  lost  during  each  of 
the  said  two  years,  and  their  charges  for  gas 
during  the  same  period. 

8.  Every  Provisional  Order  made  by  the  Board 
of  Trade  under  the  authority  of  this  Act  shall  be 
signed  bv  a  secretary  or  assistant  secretary  of  the 
Board  of  TMe,  ana  shall  take  effect  from  a  day 
subsequent  to  the  date  of  the  signing  of  the  same 
to  be  named  therein,  (in  this  Act  referred  to  as 
the  commencement  of  such  Provisional  Order,) 
and  every  such  Order  purporting  to  be  so  signed 
shall  be  conclusive  evidence  of  every  fact  and  cir- 
cumstance necessary  to  authorise  the  making 
thereof,  and  shall  be  deemed  and  taken  to  aU 
intents  and  purposes  whatsoever  to  have  been 
made  in  pursuance  of  and  in  conformity  with  the 
provisions  of  this  Act ;  and  so  long  as  such  Pro- 
TisioniJ  Order  shall  continue  in  force,  it  shall  be  of 
the  same  force  and  effect  as  an  Act  of  Parliament. 

Provided  always,  that  where  an  application 
under  this  Act  has  been  made  by  any  undertakers 
for  Uie  grant  of  a  Provisional  Order  for  the 
amtendment  of  a  special  Act,  it  shall  be  lawful  for 
the  local  authority  of  the  district  in  which  such 
special  Act  is  in  force,  at  any  time  before  the 
fifteenth  February  one  thousand  eight  hundred 
and  seventy-four,  to  apply  to  the  Board  of  Trade 
for  the  grant  of  a  frovisional  Order  for  the 
amendment  of  such  special  Act  with  respect  to 
the  illuminating  power  or  the  maximum  price  of 
the  gas  to  be  supplied  by  the  undertakers,  or  with 
respect  to  the  pressure  at  which  such  gas  is  to  be 
euppUed. 


Provided  also,  that  at  any  time  during  the 
continuance  of  any  Provisional  Order  granted  to 
any  undertakers,  it  shall  be  lawful  for  the  lo^ 
authority  of  the  district  in  which  the  same  is 
in  force  to  apply  to  the  Board  of  Trade  to  revoke 
or  amend  such  Provisional  Order,  and  the  Board 
of  Trade  may  revoke  or  amend  the  same  ac- 
cordingly. 

9.  When  a  Provisional  Order  has  been  made 
as  aforesaid,  and  delivered  to  the  persons  who 
applied  for  the  same,  they  shall,  before  the  day 
named  for  the  commencement  of  such  Provisional 
Order,  deposit  and  publish  the  same  by  adver- 
tisement according  to  the  regulations  contained 
in  Part  Three  of  the  schedule  to  this  Act. 

10.  The  Board  of  Trade  shall,  as  soon  as  they 
conveniently  can  after  the  making  of  anv  Pro- 
visional Order  under  the  authority  of  this  Act, 
procure  a  Bill  to  be  introduced  into  either  House 
of  Parliament  for  an  Act  to  confirm  the  ]hx)visional 
Order,  which  shall  be  set  out  at  length  in  the 
schedule  to  such  Bill. 

If,  while  any  such  Bill  is  pending  in  either 
House  of  Parliament,  a  petition  is  presented 
against  any  Provisional  Order  comprised  therein, 
the  Bill,  so  far  as  it  relates  to  the  order  petitioned 
against,  ma^  be  referred  to  a  select  committee 
and  the  petitioner  shall  be  allowed  to  appear  and 
oppose  as  in  the  case  of  a  Bill  for  a  Local  and 
Personal  Act. 

In  case  either  House  of  Parliament  shall  refuse 
to  confirm  any  Provisional  Order  under  this  Act 
notice  of  such  refusal  shall  forthwith  be  given  by 
the  Board  of  Trade  to  the  persons  who  applied 
for  the  same,  and  to  the  local  authority  of  any 
district  to  which  such  Provisional  Order  relates, 
and  the  Board  of  Trade  tAM  cause  a  copy  of  such 
notice  to  be  published  as  an  advertisement  once 
in  the  local  newsnaper  in  which  the  original 
advertisement  of  tne  intended  application  was 
pubUshed,  or  in  such  other  newspaper  circulating 
m  such  district  as  the  Board  of  Trade  may  think 
proper. 

Every  such  notice  shall  be  signed  by  a  Secretary 
or  Assistant  Secretary  of  the  Board  of  Trade,  and 
firom  and  after  the  expiration  of  a  day  to  be 
named  therein  the  Provisional  Order  to  which  it 
relates  shall  cease  to  have  any  operation:  Pro- 
vided always,  that  such  notice  shall  not  affect  any 
act,  matter,  or  thing  done  or  suffered  or  any 
lii^ility  incurred  under  such  Provisional  Order 
nor  the  efflect  and  validity  of  such  Provisional 
Order  previous  to  the  day  named  in  such  notice. 

The  production  of  a  copy  of  such  notice  pur- 
porting to  be  siffned  in  manner  by  this  section 
prescm^ed  shall  he  evidence  of  the  fisots  stated 
therein. 

The  Act  of  Pariiament  confirming  any  Pro- 
visional Order  under  this  Act  shall  be  deemed  a 
Public  General  Act. 
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11.  The  costs  of  and  connected  with  the  pre- 
paration and  making  of  a  Provisional  Order,  and 
all  proceedings  in  relation  thereto,  shall  he  paid 
hj  the  persons  applying  for  the  same,  and  the 
doard  or  Trade  may  reouire  them  to  g^vt  security 
for  such  costs  hefore  they  proceed  with  the  Pro- 
visional Order. 

Such  costs  incurred  by  undertakers,  being  a 
company,  companies,  or  person  carrying  on 
business  under  the  special  Act  for  their  or  his 
own  pecuniary  benefit,  shall,  if  the  same  be  not 
obtained,  be  paid  out  of  the  sum  applicable  to 
dividend,  ana  if  the  same  be  obtained,  shall  be 
charged  to  ordinary  expenses  of  management; 
and  such  costs  incurred  by  any  other  undertakers 
may  be  paid  by  them  out  of  any  funds  which 
may  from  time  to  time  be  in  their  hands,  and 
which  may  be  applioEtble  to  the  purposes  of  the 
special  Act;  and  such  costs  incumd  by  any  local 
authority  may  be  paid  by  them  out  of  tiie 
borough  rate  or  district  rate  leviable  by  them  for 
the  purposes  for  which  they  are  constituted  by 
any  general  or  special  Acts. 

12.  Where  under  the  Gas  and  Water  Works 
Facilities  Act,  1870,  or  this  Act,  the  Board  of 
Trade  have  made  any  Provisional  Order,  they 
may  fiK>m  time  to  time  revoke,  amend,  extend,  or 
va^  such  Provisional  Order  by  a  fiirther  Pro- 
visional Order. 

Every  application  for  such  further  Provisional 
Order  snail  be  made  in  like  manner  and  subject 
to  the  like  conditions  as  the  application  for  the 
former  Provisional  Order. 

Evenr  such  further  Provisional  Order  shall 
be  made  and  confirmed  in  like  manner  in  eveiy 
respect  as  the  former  Provisional  Order. 

13.  Where,  in  relation  to  any  application  for  a 
Provisional  Order  under  the  Gas  and  Water 
Works  Facilities  Act,  1870,  or  under  t^is  Act,  it 
is  in  the  opinion  of  the  Board  of  Trade  expedient 
that  an  inquiry  should  be  held,  they  may  order 
and  direct  such  inquiiy  to  be  held  at  such  time 
and  place  as  they  may  think  proper,  subject  to 
the  provisions  following : 

L  The  inquiry  shall  be  held  in  public  before 
an  officer  or  officers  to  be  appointed  in 
that  behalf  by  the  Board  of  Trade,  herein- 
after called  the  Commissioner  or  Com- 
missioners : 

2.  Ten  days  notice  at  the  least  shall  be  given 

by  the  Commissioner  or  Commissioners  of 
the  time  and  place  at  which  the  inquiry  is 
to  be  commenced : 

3.  The  inquiiy  shall  be   commenced  at  the 

time  and  place  so  appointed,  and  the 
Commissioner  or  Commissioners  may 
adjourn  the  inquiiy  trom  time  to  time  as 


may  be  necessary  to  such  time  and  pboe 
as  he  or  they  may  think  fit : 

4.  The  Commissioner   or  Commissioners  by 

summons  shaQ,  on  the  application  of  any 
party  interested  in  the  inquiiy,  require  the 
attendance  before  him  or  them,  at  a  place 
and  time  to  be  mentioned  in  the  sum- 
mons, of  any  person  to  be  examined  as  a 
witness  before  him  or  them,  and  every 
person  summoned  shall  attend  ^e  Com- 
missioner or  Commissioners,  and  answer 
all  questions  touching  the  matter  to  be 
inquired  into,  and  any  person  who  wilfully 
disobeys  any  such  summons  or  refuses  to 
answer  any  question  put  to  him  by  the 
Commissioner  or  one  oi  the  CommissioDers 
for  the  purposes  of  the  said  inquiiy  shall  on 
summary  conviction  before  two  justioea^  or 
in  Scotland.before  any  sheriff  or  sheriff  sub- 
stitute, be  liable  to  a  penalty  not  exceeding 
five  pounds:  Provided  always,  that  no  per- 
son shall  be  required  to  attend  in  obedience 
to  any  such  summons  unless  the  reasonable 
charges  of  his  attendance  shall  have  been 
paid  or  tendered  to  him,  and  no  person 
shall  be.  required  in  any  case  in  obedieiioe 
to  any  such  summons  to  travel  mote  than 
ten  miles  from  his  place  of  abode : 

5.  The  Commissioner  or  Commissioners  shall 

make  a  report  to  the  Board  of  Trade  in 
writing,  and  shall  deliver  copies  of  the 
report  upon  request  to  all  or  any  of  the 
parties  to  the  inquiry. 

14.  The  Board  of  Trade  may  from  time  to 
time  make,  and,  when  made,  may  rescind,  annul, 
or  add  to,  rules  with  respect  to  the  following 
matters : 

The  proceedings  to  be  had  before  the  Board 
under  the  Gas  and  Water  Works  Facilities  Act, 
1870,  or  this  Act;  and 

As  to  any  other  matter  or  thing  in  respect  of 
which  it  may  be  expedient  to  make  rules  ror  &e 
purpose  of  carrying  the  said  Act  or  this  Act  mto 
execution. 

Anv  rules  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powov  conferred 
by  the  said  Act  or  this  Act,  and  shidl  be  of  the 
same  force  as  if  enacted  in  the  said  Act  or  tins 
Act,  and  shall  be  judicially  noticed. 

Any  rules  made  in  pursuance  of  this  section 
shall  be  laid  before  Pariiament  within  three 
weeks  after  they  are  made,  if  Parliament  be  then 
sitting,  and  if  Parliament  be  not  then  sitting, 
within  three  weeks  after  the  beginning  of  the 
then  next  session  of  Parliament. 

15.  This  Act  shall  not  apply  to  any 
wil^n  the  Metropolis  as  the  same  is  de 
"  The  Metropolis  Management  Act,  1855.' 
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Part  I. 


Advertisement  op  intended  Application. 

(1.)  Every  advertisement  is  to  contain  the 
following  particulars : 

The  objects  of  the  intended  application. 

The  name  of  an  office,  either  in  London  or  at 
the  place  to  which  the  intended  applicatiob 

'  relates,  a^  which  printed  copies  of  tne  draft 
Provisional  Order,  when  deposited,  and  of 
the  Provisional  Order  when  made,  will  be 
obtainable  as  herein-after  provided. 

(2.)  The  advertisement  is  to  be  inserted  twice 
at  least  in  some  one  and  the  same  newspaper 

fublished  in  the  district  affected  hj  the  proposed 
Provisional  Order ;  or  if  there  be  no  such  news- 
paper, then  in  some  one  and  the  same  newspapr 
published  in  the  county  in  which  such  distnct, 
or  some  part  thereof,  is  situate ;  or  if  there  be 
none,  then  in  some  one  and  the  same  newspaper 
published  in  some  adjoining  or  neighbouring 
county.  Such  advertisements  shall  be  so  pub- 
lished that  there  shall  be  an  interval  of  not  less 
than  ten  days  between  each  publication. 


Part  II. 

(1.)  The  documents  to  be  deposited  at  the  office 
of  the  Board  of  Trade  :— 

1 .  A  copy  of  each  of  the  newspapers  containing 

the  advertisement; 

2.  A  memorial  signed  by  the  persons  applying 

for  a  Provisional  Order,  addressed  to  the 
Board  of  Trade,  and  praying  for  a  Pro- 
visional Order. 

3.  A  printed  draft  of  the  Provisional  Order  as 

proposed,  with  any  schedule  referred  to 

therein. 
(2.)  A  sufficient  number  of  such  printed  copies 
are  to  be  deposited  at  the  office  named  in  that 
behalf  in  the  advertisement;  such  copies  to  be 
there  ftimished  to  all  persons  appljpng  for  them 
at  the  price  of  not  more  than  one  smiling  each. 


(3.)  The  said  memorial  (to  be  written  on  fools- 
cap paper,  bookwise,  with  quarter  mar^n)  is  to 
be  in  the  following  form,  with  such  vanations  as 
circumstaoces  require : 

\_Short  title  of  undertaking.'] 
To  the  Board  of  Trade, 
The  memorial  of  of  : 

Showeth  as  follows ; 

1.  Your'  memorialists  have  published,  in  ac- 
cordance with  the  reouirements  of  the  Gas  and 
Water  Works  Facilities  Act,  1870,  Amendment 
Act,  1873,  the  following  advertisement : 

[Here  advertisement  to  be  set  out  verbeUim.l 

2.  Your  memorialists  have  also  deposited,  in 
accordance  with  the  requirements  of  the  said  Act, 
copies  of  the  said  advertisement  and  [Here  state 
deposit  of  the  several  matters  required  by  Act], 

Your  memorialists,  therefore,  pray  that  a 
Provisional  Order  may  be  made  in  the 
terms  of  the  draft  proposed  by  your  memo- 
rialists, or  in  Bucn  other  terms  as  may 
seem  meet. 

A.B. 
CD, 
E.F. 


Part  III. 


Deposit  and  Advertisement  of  Provi- 
sional Order  when  made. 

(1.)  The  Provisional  Order  shall  be  published 
as  an  advertisement  once  in  the  local  newspaper 
in  which  the  original  advertisement  of  the  in- 
tended application  was  published,  or  in  such 
other  newspaper  circulating  in  the  district  to 
which  such  PTC>visional  Order  relates  as  the  Board 
of  Trade  shall  direct. 

(2.)  A  sufficient  number  of  printed  copies  of 
the  Provisional  Order  shidl  be  deposited  at  the 
office  named  in  that  behalf  in  the  advertisement, 
such  copies  to  be  there  furnished  to  all  persons 
applying  for  them  at  the  price  of  not  more  than 
one  shilling  each. 


Chap.  90. 
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5.  Schedule  7. 

6.  Schedule  8. 

7.  Schedule  9. 

8.  Schedule  10. 

9.  Schedule  11. 

10.  ScAtfc^u/tf  12. 

11.  Continuance  of  Acts  in  Thirteenth  Schedule, 

12.  Continuance  of  all  other  Turnpike  Acts, 

13.  Repeal  (in  part)  of  4  G.  4.  c.  95.  s,  39. 

14.  Amendment  of  3  G.  4.  c.  126.  *.  65. 

15.  Power  to  Local  Government  Board  to  assess  value  of  debts  {turnpike  trusts). 

16.  Power  to  raise  money  for  abolition  of  tolls, 

17.  Short  title, 

Sch^ules. 


An  Act  to  continue  certain  Turnpike 
Acts  in  Great  Britain,  to  repeal  certain 
other  Turnpike  Acts,  and  for  other 
purposes  connected  therewith. 

(5th  August  ]  873.) 

Whereas  it  is  expedient  to  continue  for  limited 
times  some  of  the  Acts  herein-affcer  specified,  and 
to  repeal  others,  and  to  make  further  provisions 
concerning  turnpike  roads : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  The  Acts  specified  in  the  first  schedule  an- 
nexed hereto  shall  be  repealed  on  and  after  the 
thirtv-first  day  of  December  one  thousand  eight 
hundred  and  seventy-three. 

2.  The  Acts  specified  in  the  second  and  third 
schedules  annex^  hereto  shall  expire  at  the  times 
in  that  behalf  mentioned  in  **  The  Annual  Turn- 
pike Acts  Continuance  Act,  1871." 

3.  The  Acts  specified  in  the  fourth  and  fifth 
schedules  annexed  hereto  shall  expire  at  the  time 
in  that  behalf  mentioned  in  "  The  Annual  Turn- 
pike Acts  Continuance  Act,  1872."  ^ 

4.  The  Act  specified  in  the  sixth  schedule  an- 
nexed hereto  snail  continue  in  force  until  the 
thirty-first  d^y  of  March  one  thousand  eight 
hunored  and  seventy-four,  and  no  longer. 

6.  The  Act  specified  in  the  seventh  schedule 
annexed  hereto  shall  continue  in  force  until  the 
first  day  of  May  one  thousand  eight  himdred  and 
seventy-four,  and  no  longer, 

6.  The  Acts  specified  in  the  eighth  schedule 
annexed  hereto  shall  continue  in  force  until  the 
dates  specified  in  each  instance,  and  no  longer. 


7.  The  Acts  specified  in  the  first  and  second 
columns  of  the  ninth  schedule  annexed  hereto 
shidl,  to  the  extent  specified  in  the  third  column 
thereof,  as  from  the  oates  specified  in  the  fourth 
column  thereof,  be  subject  to  the  modifications 
specified  in  the  fifth  column  thereof,  and  shall, 
to  the  same  extent,  as  so  modified,  continue  in 
force  until  the  dates  specified  in  the  sixth  column 
thereof,  and  no  longer. 

Where  specified  in  the  seventh  column  thereof 
the  arrears  of  interest  due  on  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and 
seventy-two,  and  remaining  unpidd  at  the  time 
of  the  passing  of  this  Act,  m  respect  of  the  roads 
subject  to  the  truits  comprised  in  so  much  of  the 
Acts  as  is  specified  in  the  third  colunm  thereof, 
are  hereby  extinguished. 

8.  The  Acts  specified  in  the  first  and  second 
columns  of  the  tenth  schedule  annexed  hereto 
shall,  to  the  extent  specified  in  the  third  column 
thereof,  as  from  the  dates  specified  in  the  fourth 
column  thereof,  be  subject  to  the  modifications 
specified  in  the  fifth  colunm  thereof,  and  shall, 
to  the  same  extent,  as  so  modified,  continue  in 
force  until  the  bonded  debts  are  paid  off,  but  in 
any  case  no  longer  than  the  dates  specified  in  the 
sixth  column  thereof* 

9.  The  Acts  specified  in  the  first  and  second 
columns  of  the  eleventh  schedule  annexed  hereto 
shall,  to  the  extent  specified  in  the  third  colunm 
thereof,  as  from  the  dates  specified  in  the  fourth 
column  thereof,  be  subject  to  the  modifications 
specified  in  the  fifth  colunm  thereof,  and  shall, 
to  the  same  extent,  as  so  modified,  continue  in 
force  until  the  dates  specified  in  the  sixth  column 
thereof,  unless  Parliament  in  the  meantime  otJier- 
wise  provides, 

10.  The  Acts  specified  in  the  twelfth  schedule 
annexed  hereto  shall  continue  in  force  until  the 
first  day  of  November  one  thousand  eight  hun- 
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died  and  seveniy'-foiir^  and  no  longer,  unless 
Parliament  in  the  meantime  otherwise  provides  $ 
except  an  Act  of  the  sixth  and  seventh  years  of 
Her  presait  Muesty,  chapter  ninety-one,  ''for 
"  more  efiPectually  repairing  the  road  from  the 
*'  new  wall  on  tne  parade  in  Castleton,  in  the 
''  parish  of  Rochdale,  through  Middleton,  to 
''  the  Mere  Stone  in  Great  Heaton,  and  to  the 
''  town  of  Manchester,  all  in  the  county  palatine 
''  of  Lancaster;  and  for  making  a  diversion  in 
''  the  line  of  such  road,''  which,  so  far  as  the 
same  relates  to  the  road  within  tiie  limits  of  the 
borough  of  Rochdale,  shall  continue  in  force  until 
the  fifth  day  of  August  one  thousand  eight  hun- 
dred and  seventy-three,  and  no  longer. 

11.  The  Acts  relating  to  turnpike  trusts  in 
Scotland,  specified  in  the  thirteenth  schedule 
annexed  hereto,  shall,  unless  Parliament  in  the 
meantime  otherwise  provides,  continue  in  force 
until  the  first  dav  of  November  one  thousand 
eight  hundred  ana  seventy-four,  and  to  the  end 
of  the  then  next  session  of  Parliament. 

12.  Such  provisions,  if  any,  of  the  said  Acts 
mentioned  in  the  said  schedules  as  are  not  affected 
by  the  preceding  sections,  and  all  other  Acts  now 
in  force  for  regulating,  making,  amending,  or 
reiMkiring  any  turnpike  road  in  Great  Britain 
which  wiU  expire  at  or  before  the  end  of 'the 
next  session  of  Parliament,  shall  continue  in  force 
imtil  the  first  day  of  November  one  thousand 
eight  hundred  and  seventy-four,  and  to  the  end 
of  the  then  next  session  of  Parliament,  unless 
Parliament  in  the  meantime  otherwise  provides ; 
but  this  section  shall  not  affect  any  Act  continued 
to  a  specified  date  and  no  longer. 

13.  So  much  of  the  thirty-ninth  section  of  the 
Act  of  the  session  of  the  fourth  year  of  the  reign 
of  His  late  Mi^esty  King  George  the  Fourtn, 
chapter  ninety-five,  as  requires  that  no  order  or 
determination  at  a  meeting  of  the  trustees  or 
commissioners  of  any  turnpike  road  once  made, 
agreed  upon,  or  entered  into  shall  be  revoked  or 
altered  at  any  subsequent  meeting,  unless  such 
revocation  or  alteration  shall  be  agreed  to  be 
made  by  a  greater  number  of  trustees  or  commis- 
sioners than  concurred  in  the  making  of  any  such 
order  or  determination,  is  hereby  repealed. 

*  Provided  that  no  such  order  or  determination 
shall  be  revoked  or  altered  at  any  subsequent 
meeting  unless  notice  in  writing,  signed  by  the 
clerk  to  the  trustees  or  commissioners,  of  the  in- 
tention to  make  such  revocation  or  alteration 
has  been  sent  by  post  or  delivered  to  all  the 
trustees  or  commissioners  at  least  seven  days 
before  the  meeting  at  which  such  revocation  or 
alteration  is  made. 


14.  Where  a  turnpike  trust  is  about  to  expu«, 
and  the  tolls  are  let  for  ^a- term  whidi  will  expire 
before  the  termination  of  the  trust,  it  shall  be 
lawful  for  the  trustees  of  such  turnpike  trust  to 
arrange  with  the  lessee  of  the  tolls  £)r  an  exten- 
sion of  the  term  for  which  such  toUs  have  been 
let,  until  the  period  apuointed  for  the  expiration 
of  the  trust,  not  exceeaing  twelve  months,  not- 
withstanding the  provision  of  the  fifty-fifth  sec- 
tion of  the  Act  passed  in  the  third  year  of  the 
reign  of  His  late  Mwesty  King  George  the  Fourth, 
chapter  one  hundred  and  twenty-six,  limiting  the 
lease  of  such  tolls  to  three  years. 

15.  If  any  highway  board  or  other  local  autho- 
rity shall  be  desirous  of  taking  upon  themselves 
the  maintenance  and  repair  of  the  roads  of  any 
turnpike  trusts  within  or  passing  through  their 
distncts,  such  highway  board  or  other  lo<^ 
authority  may,  if  not  less  than  one  half  in  length 
of  such  road  is  within  the  district,  applv  to  the 
Local  Government  Board  to  determine  the  value 
of  the  existing  debt  and  other  liabilities  df  such 
turnpike  trust,  and  the  Local  Government  Board 
may,  by  order  made  after  such  inquiry  and  the 
puDlication  of  such  notice  as  they  may  think 
sufficient,  determine  the  value  of  such  debt  and 
liabilities ;  and  the  trustees  and  other  persons  in- 
terested in  such  debt  and  liabilities  sniJl  accept 
a  sum  equivalent  to  the  value  so  determined  as  ft 
full  and  complete  discharge  of  such  debt  and 
liabilities ;  and,  f^m  and  after  a  day  to  be  fixed 
by  the  said  Local  Government  Board,  no  tolls 
shall  be  levied  on  the  roads  theretofore  included 
within  the  district  of  such  turnpike  trust ;  and 
in  case  the  said  turnpike  trust  shall  extend 
beyond  the  district  of  the  highway  board  or  local 
authority  making  the  application  as  aforesaid,  it 
shall  be  lawful  for  the  said  Local  Government 
Board  to  apportion  the  value  of  the  debts  and 
liabilities  of  such  turnpike  trust,  so  determined 
as  aforesaid,  between  the  several  local  authorities 
through  whose  districts  the  roads  of  such  turn- 
pike trust  extend,  and  each  such  local  authority 
shall  raise  and  pay  to  the  trustees  the  amount 
apportioned  to  such  authority. 

Provided  that  an  order  made  under  this  section 
shall  not  take  effect  until  the  expiration  of  one 
calendar  month  after  the  same  nas  been  pub- 
lished in  the  London  Gazette  and  some  local 
newspaper  circulating  in  the  locality  of  the  tum^ 
pike  trust  affected  thereby;  and  if  two  thirds  in 
number  and  value  of  the  creditors  of  the  trust 
shall  give  notice  in  writing  to  the  Local  Grovem- 
ment  Board,  before  such  order  takes  effect,  that 
they  ol^ect  to  the  same,  the  order  shall  be  {oo- 
visional  only,  and  shidl  not  come  into  operation 
until  it  has  been  confirmed  by  Parliament. 
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16.  The  abolition  of  the  tolls  on  a  turnpike 
road  in  consequence  of  any  such  order  as  afore- 
said, shall  in  tne  case  of  a  highway  district  be 
deemed  to  be  an  improvement  of  hignways  within 
the  meaning  of  sections  forty-seven,  forty-eight, 
and  fifty  of  "  The  Highway  Act,  1864,"  and  for 
such  purpose  the  highway  board  may  borrow 
money  in  accordance  with  the  provisions  of  those 
sections,  subject  to  the  following  provisions,  viz. : 


That  the  improvement  shall  be  deemed  to  be  on 
behalf  of  aU  the  parishes  within  the  district, 
and  each  parish  shall  contribute  thereto  in  the 
same  prop<vtion  as  it  contributes  to  the  distiict 
fund. 

17.  This  Act  may  be  cited  for  all  purposes  as 
'^  The  Annual  Turnpike  Acts  Continuance  Act, 
1873.^' 


Schedules. 


Schedules  1  to  11. 


County. 


Name  of  Trust 


No.  of 
Schedule. 

No.  of  Act. 

10 

114 

2 

6 

9 

76 

9 

62 

9 

99 

9 

78 

4 

38 

9 

90 

9 

58 

9 

71 

4 

25.40 

9 

64,109 

9 

110 

9 

112 

9 

96 

9 

87 

4 

30 

9 

81 

4 

32 

9 

92 

9 

83 

9 

77,79 

9 

67 

9 

94 

2 

9 

4 

16 

4 

23 

9 

105 

4 

39 

} ' 

2 

54 

4,7 

8 

49 

7 

46 

4 

31 

9 

74 

2 

11 

Bedford 
Berks 

Chester 

Cornwall 

Derby 


Devon 


Dorset 
Durham 

Gloucester  - 


Hants 
Hertford 


Hockliffe  and  Woburn  .... 

Puddlehill 

Fvfield,  St.  John's  Bridge,  and  Newbridge    - 
Hurley  ...... 

Wallingford,  Wantage,  and  Faringdon 

Sandbach  and  Congleton       .... 

Woodside  and  HovUke  .... 

Havle  and  Redruth  .... 

TreWwith  Sands       ..... 

Ashford  and  Buxton,  and  Tideswell,  Blackwdl,  and 

Edensor,  United     -  .  .  -  . 

Derby,  Ashbome,  and  Hurdloe,  Northern  Division    - 

Ditto  ditto  Southern  Division    - 

Derby,  Duffield,  Wirksworth,  and  Sheflfield  - 

Sheffield  and  Glossop  .... 

Braunton,  and  Braunton  and  Dfracombe,  United     - 
Combmartin  .--.-. 
CuUompton    ...... 

Modbuiy        -.--.. 
Plymouth  Eastern      ..... 

Southmolton  ----.- 

Teignmouth  and  DawUsh      .... 

Totnes  and  Bridgetown  Pomeroy,  and  Totnes  Bridge, 

United 

Dorchester  and  Wool  .... 

Wimbome  and  Piddletown    -  -  - 

Darlington  and  Cockerton  Bridge,  United    - 
Edmondbyers  -  -  .  .  - 

Stockton  and  Barnard  Castle  ... 

Cheltenham  and  Gloucester  .... 

Cheltenham  and  Pkdnswick    .... 

Nailsworth,  Woodchester,  and  Dudbridge     - 
Ditto      Nailsworth  and  Avening  Branch 
Sodbuiy  Division  and  Cirencester  and  Bath,  United 
Stroud  and  Gloucester  .... 

Winchcomb   ------ 

Christchurch  and  Lyndhurst .  .  -  - 

Baldock  and  Bournbridge      -  -  -  . 

Sparrows  Heme         -  - 
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County. 


Name  of  Trust. 


No.  of 
Schedule. 


No.  of  Act. 


Kent 
Lancaster 


Leicester 


Lincoln 
Norfolk       - 
Northampton 


Nottingham 


Oxford 
Rutland 

Salop 


Somerset 
Stafford 


Suffolk 

Surrey 
Sussex 


Warwick 

Westmore- 
land. 


Hawkhurst  Junction  - 

Woodchurch  -  -  • 

Adlington  and  Westhoughton .  -  -  - 

Barton  Bridge  and  Stretford  .  .  .  . 

Clitheroe  to  Blackburn  and  Mellor  Brook 

Hulton 

Liverpool  and  Preston 

Mancnester  and  Ashton-under-Lyne,  New  Road 

Manchester  to  Rochdale,  &c.,  Manchester  District     - 

Mather  Fold 

Radcliffe         ...... 

Rochdale  Lane  End  to  Land's  End  in  Heaton 
Bridgford  Lane  and  Kettering,  South  part  of  Northern 
Division      -  -  -  -    .        - 

Melton  Mowbray  and  Grantham        ... 
Lincoln : — Saxilby  Road        .  -  .  - 

North  Walsham         .  -  -  .  - 

Brackley  Roads  Consolidated  .... 

Market  Harborough  and  Brampton   .  .  - 

Towcester  and  Cotton  End    -  -  - 

Clown  and  Budby      ..... 

Hockerton  and  Kirklington   -  .  .  • 

Nottingham  and  Kettering,  Northern  Division 
Henley  and  Dorchester  .... 

Grantham,  South  District      -  -    .        -  n 

Nottinghiun  and  Kettering,  Southern  Division 
Bridgnorth  and  Shiffnall        .... 

Coalbrookdale  and  Wellington  ... 

Shrewsbury,  Wenlock,  and  Bridgnorth 
Ilminster        --..-- 
Wincanton     ...... 

Albrighton  and  Tong  .... 

Ashbome  and  Leek    ..... 

Darlaston       .----. 

Darley  Moor  and  Ellaston      -  .  -  - 

Great  Chell  and  Shelton         .  .  .  . 

Sedgley  Roads,  Old  and  New,  United 

TunstaQ  and  Bosley  ..... 

Uttoxeter  and  Stoke,  and  MiUwich  and  Sandon 
Lakenheath  and  Hockwold    .... 

Mildenhall  Burnt  Fen  .... 

Godalming  and  Painshill       .... 

Brighton,  Shoreham,  and  Lancing     - 

Flimwell  and  Hastings  and  Robertsbridge  Clappers, 

United 

Horsham  and  Crawley  -  -  .  - 

Horsham  and  Guildford  .... 
Pyecombe  and  Hickstead  .... 
Rugby  and  Hinckley,  Rugby  and  Kilworth,and  Rugby 

and  Lutterworth,  United    .... 
Brough  and  Bowes,  and  Maiden  *6  Castle  and  Barrow's 

Brow  to  the  Coal  Works,  United  .  .  - 

Brough  and  Middleton  .... 

Millthrop  and  Levens  .... 


4 
9 
6 

10 
9 
4 
3 

11 
3 
1 
9 
4 


37 
106 

45 
117 

91. 

24 

14 
121 

12 
3 

80 

19 


2 

8 

10 

115 

9 

100,102 

9 

69 

4 

41 

9 

95, 101 

4 

29 

4 

27 

4 

18 

o 

8 

4 

34 

6 

42 

2 

8 

9 

57 

9 

52 

9 

108 

9 

93 

9 

53 

9 

70 

9 

63,65,85 

9 

84 

9 

72 

9 

73 

9 

97 

9 

73 

11 

122 

8 

48 

9 

107 

9 

61 

11 

119, 120 

9 

103 

4 

22 

4 

26 

9 

104 

9 

56,75,89 

4 

15 

4 

17 

8 

47 
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Ck)imty. 


Name  of  Trust. 


No.  of 
Schedule. 


No.  of  Act. 


Wflts 


Woicester 
York 


Carnarvon  - 

Denbigh 
Flint 


Bradford        .  .  . 

Drayoot  or  Upper  District 
EvCTley  -  -  - 

Malmesbury^  First  District     - 
Ditto        Second  District 
Ditto        Third  District  - 
Melksham      •  •  . 

Kidderminster 

Bamsley  and  Grange  Moor   - 
Bradford  and  Wakefield 
Dewsbury  and  Leeds  - 
Elland  and  Brighouse 
EUand  and  Saddleworth 
Godley  Lane  -  -  - 

Huddersfield  and  New  Hey   - 
Hull^  Hessle,  and  Ferriby 
Leeds  and  l£arrogate  - 
Leeds  and  Otley 
Lees  and  Hebden  Bridge 
Selby  and  Leeds 
Tadcaster  and  Halton  Dial    - 
Tinsley  and  Doncaster 
Wakefield  and  Sheffield 


.    I 


Penmachno    • 

Yspytty 

Denoigh  and  Pentre  Voelas 

Whitcnurch  and  Marchwid 


4 

10 

4 


9 
9 
2 
9 
3 
4 
9 
9 
1 
8 
1 
2 
4 
9 
9 
5 
4 
9 

9 

4 

11 

9 


33 

116 

21 

111 

66 
55 

6 
60 
13 
35 
86 
88 

2 
50 

1 

10 
28 
51 
98 
43,44 
36 
82,113 

59 

20 

118 

68 


First  Schbdulb. 


Acts  which  are  to  be  repealed  on  and  after  the  31st  of  December  1873. 

Date  of  Act 

Title  i>f  Act. 

18  Vict.  c.  Ixviii. 

1.  An  Act  for  repairing  the  road  firom  the  town  of  Kingston-tipon« 

lAmited  to  expire  at 

Hull  to  the  western  boundary  of  the  parish  of  Hessle,  in  the  east 

end  of  session  after 

riding  of  the  county  of  York. 

1  November  1876. 

19&20Vict.c.lxxxiii. 

2.  An  Act  for  continuing  the  term  and  amending  and  extending 

Limited  to  expire  at 

the  provisions  of  the  Act  relating  to  the  Godley  Lane  Turnpike 

end  of  session  after 

Road  in  the  west  riding  of  the  county  of  York. 

August  1877. 

25  &  26  Vict.  c.  hrv.  - 

3.  An  Act  for  repairing  and  maintaining  the  road  from  the  borough 
of  Bolton  to  the  borough  of  Blackburn,  and  a  branch  road  con- 

Limited to  expire  at 

end  of  session  after 

nected  therewith,  in  the  county  palatine  of  Lancaster;  so  far  as 
the  same  relates  to  the  Mather  Fold  Branch  Road. 

29  October  1883. 
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Acts  which  are  to  expire  at  the  date  (Ist  November  1873)  mentioned  in  34  &  35  Vict.  c.  116. 


Date  of  Act 


Title  of  Act 


62  G.  3.  c.  xxvii. 


64  G.  3.  c.  cxxi. 

1  &  2  G.  4.  c.  xci. 

3  G.  4.  c.  xciii. 

4  G.  4.  c.  Ivi.    . 

6  W.  4.  c.  XXV.  - 

2  Vict.  c.  xxxii. 
8  Vict.  c.  ix. 


4.  An  Act  to  continue  the  tenn  and  alter  and  enlarge  the  powers  of 
an  Act  passed  in  the  twentjr-third  year  of  His  present  Majesty, 
for  completing  the  road  nrom  Cirencester  in  the  county  of 
Gloucester,  tlm>ugh  Tetbury,  to  Woefield  CJomer,  and  a  road 
irom  thence  to  or  near  Lambridge,  near  the  city  of  Bath,  and 
for  other  purposes  relating  thereto ;  and  also  to  repair  a  certain 
road  from  Dufilon  to  Underbridge  in  the  parish  of  Shipton 
Moigne  in  the  said  county. 

6.  An  Act  for  continuing  and  amendinff  an  Act  of  His  present 
Mijeety,  for  repairing  the  road  from  Dunstable  to  Hockliffe  in 
the  county  of  Bedford. 

6.  An  Act  for  more  effectually  repairing  several  roads  leading  from 
Kidderminster  in  the  county  or  Worcester,  and  several  other  roads 
connected  therewith,  in  the  counties  of  Worcester,  Stafford,  and 
Salop;  so  far  as  the  same  relates  to  the  **  Kidderminster^^  district 
of  the  roaas, 

7.  An  Act  for  repairing,  altering,  and  improving  the  road  from 
the  Stone  Pillar  or  (>oss  Hand  in  the  parish  of  Chippenham  in 
the  county  of  Wilts,  to  or  near  to  Knox  Bridge  in  tne  parish  of 
Westerleigh  in  the  county  of  Gloucester;  and  several  other  roads 
therein  mentioned,  in  the  said  counties  of  Gloucester  and  Wilts. 

8.  An  Act  for  continuing  the  term  and  powers  of  an  Act  of  His  late 
Majesty's  reign,  for  repairing  the  road  from  the  north  end  of 
Bridgford  Lane  in  the  coun^  of  Nottingham  to  the  Bowling 
Green  at  Kettering  in  the  coimty  of  Northampton. 

9.  An  Act  for  more  effectually  rep«uring  the  Darlington  and  West 
Auckland  and  the  Cockerton  Bridge  and  Staindrop  Roads  in  the 
county  of  Durham,  and  for  consolidating  the  trusts  thereof. 

10.  An  Act  for  repairing  and  maintaining  the  road  from  Leeds, 
through  Harewood,  to  the  south-west  comer  of  the  inclosures  of 
Harrogate  in  the  west  riding  of  the  county  of  York. 

11.  An  Act  for  repairing  the  road  from  the  south  end  of  Sparrows 
Heme  on  Bushey  Heath,  through  Watford,  Berkhampstead  Saint 
Peter,  and  Tring,  in  the  county  of  Hertford,  into  the  town  of 
Aylesbury  in  the  county  of  Buckingham. 


Third  Schedule. 


Acts  which  are  to  expire  at  the  date  (31st  December  18/3)  mentioned  in  34  &  36  Vict.  c.  116. 


Date  of  Act. 


Title  of  Act. 


54  G.  3.  c.  i. 


12.  An  Act  to  continue  and  amend  two  Acts  of  the  thir^-eighth 
and  forty-third  years  of  His  present  Mt^esty,  for  more  effectually 
repairing  that  part  of  the  roads  from  Manchester  to  Rochdale, 
Bury,  and  Radcliffe  Bridge,  all  in  the  county  palatine  of  Lan- 
caster, which  is  called  the  Manchester  District,  and  for  making 
and  maintaining  a  new  branch  of  road  to  conmiunicate  therewith. 
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Date  of  Act 


Title  of  Act. 


59  G.  3.  c.  Ixxx. 
1  W.  4.  c.  xxxiv. 


13.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Bradford  to  Wakefiela,  in  the  wast  riding  in  the  county 
of  York. 

14.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Liverpool  to  Preston  in  the  county  palatine  of  Lancaster. 


Fourth  Schedule. 


Acts  which  are  to  expire  at  the  date  (Ist  November  1873)  mentioned  in  35  &  36  Vict.  c.  85. 


Date  of  Act. 


Title  of  Act. 


53  G.  3.  c.  cbutxvii.  - 


65  G.  3.  c.  X. 


57  G.  3.  c.  xlv. 


58  G.  3.  c.  vii. 


59  G.  3.  c.  xciii. 


^9  G.  3.  c.  xc\dii. 


1  G.  4.  c.  xxiv.  • 


4  G.  4.  c.  xlii. 


15.  An  Act  for  enlarging  the  term  and  powers  of  an  Act  of  King 
_  George  the  Second,  and  two  Acts  of  His  present  Majesty,  for 

repairing  the  road  from  Bowes  in  the  county  of  York  to  Brough- 
under-Stainmore  in  the  county  of  Westmoreland ;  and  for  re- 
pairing and  widening  the  road  from  Maiden  Castle  to  Kaber 
Cross,  and  other  roads  therein  mentioned,  in  the  said  counties. 

16.  An  Act  for  repairing  the  road  from  the  town  of  Stanhope,  by 
Edmondbyers,  in  the  county  of  Durham,  to  the  Corbridge  Turn- 
pike Road  near  Greenhead  in  the  parish  of  Shotley  in  the  county 
of  Northumberland. 

17.  An  Act  for  making  and  keeping  in  repair  a  carriage  road  from 
or  near  the  town  of  Brough-under-Stammore  in  the  coun^  of 
Westmoreland  to  Middleton  Bridge  in  the  parish  of  Romaldkirk 
in  the  north  riding  of  the  county  of  York,  with  a  branch  from  or 
near  Chapel  House  to  Eggleston  Bridge  in  the  same  parish. 

18.  An  Act  for  continuing  and  amendma  an  Act  of  His  present 
Migesty  for  repairing  the  roads  near  the  towns  of  Hockerton, 
Kirklington,  Southwell,  Normanton,  and  Winkboume,  with  a 
branch  from  Kirklington  to  the  Street  Gate  Road,  and  the 
Newark  and  Southwdl  Turnpike  Road  at  Greet  Bridge  in  the 
countv  of  Nottingham. 

19.  An  Act  to  continue  the  term  and  enlarge  the  powers  of  two 
Acts  of  His  present  Minesly's  reign  for  repairing  the  road  from 
Rochdale  Lane  End  in  tne  village  of  Heywood  to  a  phtce  called 
the  Land's  End  in  Prestwich  in  the  coimty  palatine  of  Lancaster. 

20.  An  Act  for  further  continuing  the  term  and  enlarging  the 
powers  of  two  Acts  passed  in  the  seventeenth  year  and  thirty- 
sixth  year  of  His  present  Majesty's  reiffn  for  repairing  and 
widening  several  roads  leading  to,  through,  and  from  the  towns 
of  Bala  and  Dolgelly  in  the  county  of  Merioneth,  and  other 
roads  therein  mentioned  in  the  counties  of  Montgomery,  Den- 
bigh, and  Salop;  and  for  repairing  several  other  roads  in  the 
counties  of  Merioneth  and  Denbigh. 

21.  An  Act  to  continue  and  amend  three  Acts  passed  in  the  second, 
twenty-second,  and  thirty-ninth  years  of  His  late  Majesty  King 
George  the  Third  for  repairing  the  road  from  the  turnpike  road 
at  Weyhill  in  the  county  of  l^uthampton  to  the  turnpike  road 
at  Lyde  Way  in  the  county  of  Wilts. 

22.  An  Act  for  making  and  maintaining  a  turnpike  road  from 
Horsham  in  the  county  of  Sussex  by  Bewbush,  to  the  town  of 
Crawley  in  the  said  county. 
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Date  of  Act 


Title  of  Act. 


6  G.  4.  c.  xiii.    - 

7  G.  4.  c.  Ixxxvii. 

9  G.  4.  c.  Ixxix. 

11  G.  4.  c.  vi.    - 

1  W.  4.  c.  xiii.  - 

7  W.  4.  c.  xxTvi. 

1  Vict.  c.  xlv.    - 

2  Vict.  c.  XX.  - 
4  Vict.  c.  xxii.  - 
4  Vict.  c.  xxxii. 

4  &  5  Vict.  c.  xcix. 

4  &  6  Vict.  c.  c. 
4  &  5  Vict.  c.  civ. 
4  &  5  Vict.  c.  dx. 

4  &  5  Vict.  c.  ex. 
4  &  5  Vict.  c.  cxiv. 


23.  An  Act  for  repairing  the  road  Arom  Stockton  to  Barnard  Castle 
in  the  county  of  Durlmm. 

24.  An  Act  for  more  effectually  amending  and  keeping  in  repair 
the  road  called  the  Hulton  Turnpike  Road,  lying  bet^^een 
Knocket  Wall  Brook  and  the  White  Horse  in  West  Houghton 
in  the  county  palatine  of  Lancaster. 

25.  An  Act  for  diverting,  widening,  repairing,  and  improving  the 
road  from  the  town  of  Derby  to  the  south  end  of  Ck>mpton 
Street  next  Ashborne,  and  from  Ashborne  to  Hurdloe  House  in 
the  county  of  Derby,  and  that  part  of  the  said  road  called  the 
Old  Road  leading  from  Hardy's  Hill  Toll  Gate  unto  Compton ; 
so  far  as  the  same  relates  to  the  northern  division  of  the  roads, 

26.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Horsham  to  the  road  leading  to  Guildford  at  Aldford  Cross 
Ways,  with  two  branches  therefrom,  and  for  making  and  main- 
taining a  new  branch  of  road  to  communicate  therewith,  all  in 
the  counties  of  Sussex  and  Surrey. 

27.  An  Act  for  more  effectually  repairing  the  road  from  the 
Rotherham  and  Mansfield  Turnpike  Road,  at  or  near  Clown  in 
the  county  of  Derby,  to  the  Worksop  and  Kelham  Turnpike 
Road,  at  or  near  Budby  in  the  county  of  Nottingham. 

28.  An  Act  for  repairing,  maintaining,  and  improving  the  line 
•  of  the  road  from  Leeds  to  Otley  in  the  west  riding  of  the  county 

of  York. 

29.  An  Act  for  repairing,  maintaining,  and  improving  the  road 
leading  frx>m  Towcester  to  the  turnpike  rdttd  m  Cotton  End  in 
the  parish  of  Hardingston  in  the  county  of  Northampton. 

30.  An  Act  for  more  effectually  repairing  and  maintaining  the 
road  frx>m  Padbrooke  Bridge  in  the  parish  of  Cullompton  to  Hazel- 
Stone  in  the  parish  of  Brcxtdclist,  all  in  the  county  of  Devon. 

31.  An  Act  for  more  effectually  repairing  the  road  from  the  western 
side  of  the  New  Forest  near  Christchurch  to  the  boundary  of  the 
parish  of  Lyndhurst,  all  in  the  county  of  Hants. 

32.  An  Act  n>r  repairing  the  road  leading  from  Brent  Bridge  in 
the  county  of  Devon  to  Gasking  Street  in  or  near  tiie  borough 
of  Plymouth  in  the  said  county. 

33.  An  Act  for  more  effectually  repairing  and  maintaining  several 
roads  leading  to  and  from  the  town  of  Bradford  in  the  county 
of  Wilts,  and  for  maintaining  a  bridge  over  the  river  Avon  at 
Stokeford  in  the  said  county. 

34.  An  Act  for  repairing  the  roads  leading  ftom.  Henle^-upon- 
Thames  to  Culham  Bridge  and  to  the  Chancellor's  Milestone 
near  Magdalen  Bridge  in  the  county  of  Oxford. 

35.  An  Act  for  repairing  the  road  from  Dewsbury  to  Leeds  in  the 
west  riding  of  the  county  of  York,  and  for  making  and  repairing 
a  new  line  of  road  leading  therefrom. 

36.  An  Act  for  repairing  the  turnpike  road  from  Tinsley  to 
Doncaster,  and  for  making  certain  new  lines  of  road  to  com- 
municate with  the  same,  aU  in  the  west  riding  of  the  county  of 
York;  so  far  as  the  same  relates  to  the  Tinsley  to  Doncaster  Road, 

37.  An  Act  for  making  and  maintaining  a  turnpike  road  from 
Cripps  Comer  in  the  parish  of  Ewhurst  in  the  county  of  Sussex 
to  Gills  Crreen  in  the  parish  of  Hawkhurst  in  the  county  of  Kent. 

38.  An  Act  for  maintaining  and  repairing,  as  turnpike,  a  certain 
road  commencing  at  or  near  the  north-west  gate  of  the  Woodside 
Hotel  stableyard  in  the  township  or  chapelry  of  Birkenhead,  and 
terminating  at  or  near  the  cottage  of  Henry  Berry  in  the  town- 
ship of  Little  Meols  in  the  parish  of  West  Kirby  in  the  county 
of  Chester ;  and  for  levying  tolls  for  that  purpose. 
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Date  of  Act. 

Title  of  Act 

14Vict.c,xi.    . 
14  Vict.  c.  xxxiv. 
14&16Vict.c.bri.  . 

39.  An  Act  to  extend  and  amend  the  provisions  of  the  Act  relatinfc 
to  the  Cheltenham  and  Painswick  District  of  Turnpike  Road  in 
the  county  of  Gloucester,  and  to  create  a  f^irther  term  therein. 

40.  An  Act  for  continuing  the  term  of  the  Derby,  Ashbome,  and 
Hurdloe  Road  Act,  and  for  other  purposes;  so  far  as  the  same 
relates  to  the  northern  division  of  the  road, 

41.  An  Act  to  extend  the  term  and  alter  the  provisions  of  two  Acts 
relating  to  the  Buckingham,  Brackley,  and  Banbury  Turnpike 
Road,  and  of  an  Act  relating  to  the  Towcester,  Brackley,  and 
Weston  on  the  Green  Turnpike  Road,  and  to  consolidate  the 
management  of  the  said  turnpike  roads. 

Fifth  Schedule. 


Acts  which  are  to  expire  at  the  date  (31  st  December  1873)  mentioned  in  35  &  36  Vict.  c.  85. 


Date  of  Act. 

Title  of  Act 

11  G.  4.  c.  xciii. 
3  Vict.  c.  Ixxx.  . 

11  &  12  Vict.  c.  cviii. 

42.  An  Act  for  more  effectually  repairing  and  improving  the  road 
leadinff  from  the  town  of  Stamford  to  the  Division  Stone  in 
South  Witham  in  the  county  of  Lincoln. 

43.  An  Act  for  repairing  and  maintaining  the  road  from  Tadcaster 
to  Halton  Dial,  and  for  making  and  maintaining  a  new  load 
from  Seacroft  to  and  into  the  highway  leading  fix)m  Scholes 
to  Barwick-in-Elmet,  all  in  the  west  riding  of  the  county  of 
York  5  so  far  as  the  same  relates  to  the  Tadcaster  to  HaUon  Dial 
Road. 

44.  An  Act  for  authorizing  the  Trustees  of  the  Tadcaster  and 
Halton  Dial  Turnpike  Road  to  make  a  diversion  or  alteration  of 
such  part  of  the  line  of  the  Tadcaster  and  Halton  Dial  Turnpike 
Road  as  lies  in  the  parish  of  Tadcaster  in  the  west  riding  of 
the  county  of  York. 

Sixth  Schedule. 


Act  which  is  to  continue  in  force  until  the  31st  of  March  1874,  and  no  longer. 


Date  of  Act 

TiUeofAct 

7  G.  4  c.  Ixxxii. 

45.  An   Act  for  more  effectually  repairing  and  improving  the 
road  from  West  Houghton  to  near  HaUiwell  Field  m  the  town- 
ship of  Heath  Charnock  in  the  county  of  Lancaster^ 
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Seventh  Schedule. 


Act  which  is  to  continue  in  force  until  the  1st  of  May  1874,  and  no  longer. 


Date  of  Act. 

Title  of  Act. 

28  &  29  Vict.  c.  clTxi. 

46.  An  Act  to  continue  the  Winchcomb  District  of  Turnpike  Roads 
Trust  in  the  county  of  Gloucester,  and  for  other  purposes. 

Eighth  Schedule. 


Acts  which  are  to  continue  in  force  until  the  dates  specified  in  each  instance,  and  no  longer. 


Date  of  Act. 


Title  of  Act. 


14  Vict.  c.  xvii. 


14  Vict.  c.  xviii. 


14  Sc  16  Vict.  c.  1. 


14  Sc  16  Vict.  c.  lix. 


47.  An  Act  to  amend  an  Act  passed  in  the  third  year  of  the  reign 
of  King  George  the  Fourth,  intituled  An  Act  for  more  effectuaUy 
repairing  the  roads  firom  Nether  Bridge  to  Levens  Bridge,  and 
from  thence  through  the  town  of  Millthrop  to  Dites,  and  from 
the  town  of  Millthrop  to  Hangbridge,  and  from  thence  to  join 
the  Heronsyke  Turnpike  Road  near  Clawthrop  HsJl  in  the 
county  of  Westmoreland ;  which  shall  continue  in  force  until  the 
Ist  of  November  1874,  and  no  longer, 

48.  An  Act  for  more  effectually  repairing  the  road  from  Beck  Fen 
Lane  in  the  parish  of  Mildenhall  in  the  counter  of  Suffolk  to 
Littleport  in  tne  Isle  of  Ely  and  county  of  Cambridge,  and  other 
roads  therein  mentioned  in  the  counties  of  Norfolk  and  Suffolk  ; 
which  shall  continue  in  force,  so  far  as  the  same  relates  to  the 
Lakenheath  and  Hockwold  Roads,  until  the  \st  qf  November  1882, 
and  no  longer, 

49.  An  Act  for  repairing  the  road  from  the  town  of  Stroud  in 
the  county  of  Gloucester  through  Pitchcomb  into  the  city  of 
Gloucester ;  which  shall  continue  in  force  untU  the  \st  of  November 
1876,  and  no  longer. 

60.  An  Act  to  amend  an  Act  passed  in  the  sixth  year  of  the  reign 
of  Kinjf  George  the  Fourth,  intituled  An  Act  for  repairing  and 
maintaining  the  road  from  Huddersfield  in  the  west  riding  of 
the  county  of  York  to  New  Hey  in  the  parish  of  Rochdale  in  the 
county  of  Lancaster,  with  a  branch  to  ToothiU  Lane  in  the  said 
riding,  and  for  making  a  new  road  from  Buckstones  to  the  high- 
way leading  from  Ripponden  to  Stainland  at  or  near  to  Barkis- 
land  School,  and  to  continue  the  term  thereby  granted ;  which 
shall  continue  in  force  until  the  1st  of  November  1874,  and  no 
longer. 
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c. 

Dates  up  to  which 

Continuation  is 

enacted. 

\st     of    November 
1880,       and      no 
longer;   or  if  the 
principal    of    the 
debt    is   paid    off 
earlier^  the  Act  to 
expire  at  the  time 
when  it  is  so  paid 

off: 

5. 
Modifications. 

No  money  to  be  ex- 
pended in  repair 
of  roads. 

Salaries  and  law 
charges  limited  to 
15/.  per  annum. 

Rate  of  interest  not 
to  exceed  3/.  per 
cent,  per  annum. 

4. 

Dates  from  which 

Modifications 
are  to  commence. 

1 
1 

00 

1 

3. 

Extent  to  which  Act 

is  modified 

and  contmued. 

< 

■1 

1 

2. 

Title  Of  Act 

117.  An  Act  for  more  eflEec- 
tually  repairing  and  improv- 
ing the  roads  leading  from 
Buton  Bridge  into  the  Man- 
chester and  Altrincham  Turn- 
pike Koad  in  the  county  of 
Lancaster. 

1. 
Date  Of  Act 

1 
1 

1 

o 

04 

M 

»4 
is 
Q 
H 
X 
o 
zn 

» 

M 

> 

•J 


3 

0 

I 

p 

I 

s 

§ 


6. 

Dates  up  to  which 

Continuntion  is 

enacted. 

1 

5- 

5. 
Modifications. 

6 

I 

Cm 

.9 
1 

Ill 

^  ill 
IP 

i 

1 

s 

00 

1 

1 

3. 

Bxtent  to  which  Act 

is  modified 

and  continued. 

So  far  as  the  same 
relates  to  the  Den- 
bigh   and    Pentre 
Voelas  Road,  or 

first  district. 

2. 

Title  of  Act 

118.  An  Act  for  making  and 
maintaining  ft  turnpike  road 
from  the  town  of  Denbigh  in 
the  county  of  Denbigh  to 
Pentre  Voelas  in  the  said 
county,  and  from  thence  to 
Fynnon  Eidda  in  the  county 
of  Carnarvon. 

1. 
Date  of  Act 

1 
1 

o 
-* 

d 

to 
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Twelfth  Schedule. 


Acts  which  are  to  continue  in  force  until  the  Ist  of  November  1874,  and  no  longer,  unless  Parliament 

in  the  meantime  otherwise  provides. 


County. 


Name  of  Trust 


No.  of  Act 


Berks     - 

Bucks  - 
Cambridge 

Chester  - 

Cumberland 
Derby    - 

Devon  - 
Dorset  - 
Gloucester 


Hants     - 
Huntingdon 

Kent      - 


Lancaster 


Leicester 
Lincoln  - 
Northumberland 
Oxford  - 
Salop 
Stafford  - 


Sussex 

Wilts 

York 


Anglesey 

Flint 

Montgomery 


Part  I. 

Fyfield 

Bromham  and  Olney    -  -  -  -  - 

Chatteris,  Wisbech,  Tyd  Gote,  and  Downham  - 

St.  Neots  and  Cambridge  .... 

Nantwich  and  Wheelock,  and  Branch  -  -  - 

Tarporley  and  Whitchurch        .  .  .  - 

Brougham  Bridge         ..... 

Derby,  Mansfield,  and  Nutthall  .  .  - 

Owler  Bar         --...- 
Plymouth  and  Tavistock  .... 

Ceme  Abbas     ..--.- 
Evesham  and  Cheltenham        .  .  .  - 

Maisemore        ...... 

Newent  ...... 

Over     -  -  -  - 

Southampton,  South  District   -  -  -  - 

Bury  and  Stratton        .  -  .  .  - 

Godmanchester  and  Hartford   .  -  -  - 

Benenden         --...- 
Kippinff*s  Cross  and  Flimwell  -  -  -  - 

Tenterden  ...... 

Burnley  and  Edenfield  Chapel  -  -  -  - 

Manchester  and  Ashton-under-Lyne  New  Road 
Manchester  and  Salter's  Brook  •  .  . 

Rochdale  and  Manchester         .... 

Hinckley  and  Narborough,  through  Sapcote    - 
Swineshead  and  Fosdyke  .... 

Ponteland         ...... 

Galley  Hill  and  Clanfield  Cross 

Whitchurch  and  Madeley         .  -  .  - 

Newcastle-under-Lyme  and  EocleshaU  -  -  - 

Newcastle-under-Lyme  and  Nantwich  -  -  - 

Streetway  and  Wordsley  Green,  and  Wolverhampton 

and  Cannock  -  - 

Tamworth         --..-- 
Worthing  and  Branch  -  -  -  -  . 

Swindon,  Hungerford,  and  Marlborough  United 
HuU  and  Kirk  Ella       -  -  -        '  - 


Beaumaris  and  Menai  Bridge    - 

Mold  and  Denbigh        ... 

Montgomeryshire,  First  District ; — 

Abermule  by  Glanmule 

Abermule  to  Llandvssil  and  Goitre 

Berriew  to  the  Ad(ua 

Efelfiftch  to  Tregynon 


9 
30 
52 

1 
51 
23 
36 
29 
18 
50 
15 
17 
34 
14 
34 
11 

6 

4 

33 
22 
25 

3 

53 
19,35 
49 
39 
20 
28 

5 
16 
13 

24 
31 
12 

2.7,8 
26 


21 
32 
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County. 


Name  of  Trust. 


No.  of  Act. 


Montgomepy- 
cont. 


Bedford - 
Berks  - 
Cambridge 

Chester  - 

Cornwall 
Devon    - 


Gloucester 
Hants     - 

Hereford 

Lancaster 


Leicester 


Monmouth 

Norfolk  - 

Northumberland 

Nottingham 

Oxford  - 

Salop 

Somerset 


Stafford  - 
Surrey    - 

Sussex    - 

Warwick 

Westmoreland 

Worcester 


Llangerrig  to  Tynycoed     - 
Llanidloes  to  Steddfagerrig  and  Tylwch 
Llanidloes  to  Caersws  and  Rhydyporthman 
Montgomery  to  Garth  Mill 
Newtown  and  Caersws  to  Pontdolgoch 
Newtown  to  Camnant  Bridge 
Newtown  and  Kerry  to  the  Blue  Bell 
Newtown  to  Llanidloes 
Newtown  to  New  Mills  Bridge 
Newtown  to  Talurddig 
Rhiew  Bridge  to  Newtown 

Montgomeryshire,  Second  District 

Montgomeryshire,  Third  District 

Ditto  Blackwaters  and  Rednall  Branch 

Montgomeryshire,  Fourth  District 

PartIIL 

Bedford  Und  Kimbolton  .  -  . 

ShiUingford,  Wallingford,  and  Reading 
Cambridge  and  Ely,  "  the  South  District  "      - 
Littleport  to  Welney,  "  the  North-west  District " 
Macclesfield  and  Buxton  ... 

Stockport  and  Marple  -  -  -  - 

Liskeard  -  -  -  -  - 

Countess  Wear  Bridge  -  -  -  - 

Exeter 

Plymouth  and  Exeter  Road  ... 
Stroud  and  Bisley         .  .  -  - 

London  and  Southampton        .  .  - 

Romsey,  Stockbridge,  and  Wallop 
Bromyard  -  .  -  -  - 

Kington  -  -  .  -  - 

Bolton  and  Westhoughton       .  -  - 

Bury  and  Bolton  .... 

Finnington  and  Chorley  ... 

Preston  and  Garstang  .  -  -  - 

Sharpies  and  Hoghton  -  .  -  - 

Ashby-de-la-Zouch  .... 
Desford  -  .  .  .  - 

Hinckley  and  Narborough  ... 
Bigswear  -  -  -  .  . 

Ely  to  Downham,  "  the  North  District " 
Smelds  and  Moipeth    -  .  -  - 

Retford  and  Littleborough        .  .  - 

Asthall  and  Buckland  .... 
Shrewsbury  (Nine  Districts)  ... 
Ilchester  .  .  -  -  - 

Wedmore  -  -  -  -  . 

Yeovil  -.-.-. 
Leek,  Buxton,  and  Monyash  ... 
Bramley  and  Ridgewick,  First  District  - 

Ditto  Second  District 

Beach  Down  to  Heathfield,  Robertsbridge,  &c. 
Bury     --.--- 
Southam  and  Kineton  -  .  -  - 

Kirkbv  Stephen  and  Hawes      ... 
Stourbridge,  First  District         ... 
Ditto       Second  District    -  -  - 


62 
66 

82 

70 
68 
80 

84 

69 
BS 
60 
46 
44 
42 
72 
48 
79 
64 
43 
85 
40 
63 
82 
65 
58 
83 
10,37,41 
77 
81 
77 
78 

73 

67 
57 
61 
71 

47 
z  2 
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County. 

Name  of  Trust 

No.  of  Act. 

York       - 
Carnarvon 

Greenfield  and  Shepley  Lane  Head      .            -           . 
Lockwood  and  Meltham            -            -            .            - 
Rotherham  and  Pleasley            .... 
Skipton  and  Craco        -            -            -            -            - 
Tadcaster  and  Otley     -            -            .            .            - 
Wakefield  and  Denby  Dale      .... 

Porthdinllacn  and  Nanthwynant  -        - 

76 
55 
75 
54 
45 
74 

59 

Date  of  Act. 


Title  of  Act 


54G.  3.  c.  iv.    . 

54  G.  3.  c.  1.      . 

54  G.  3.  c.  Ix.    - 

55  G.  3.  c.  XXXV. 

55  G.  3.  c.  xxxviii. 

59  G.  3.  c.  XXV. 

59  G.  3.  c.  Ixxxiii. 
1  G.  4.  c.  Ixxii.  . 

3  G.  4.  c.  xxxvi. 
3G.  4.  c.  xlii.    - 


1.  An  Act  for  enlarging  the  term  and  powers  of  two  Acts  of  His 
present  Majesty  for  repairing  the  road  from  the  west  end  of  Saint 
Ives  Lane  in  the  town  of  Saint  Neots  in  the  county  of  Hunting- 
don, to  the  pavement  at  the  end  of  Bell  Lane  in  the  town  of 
Cambridge. 

2.  An  Act  for  making  and  maintaining  a  turnpike  road  from 
Swindon  to  or  near  Knighton  Farm  in  the  parish  of  Ramsbury, 
and  from  Liddington  to  the  road  ieading  from  Swindon  to 
Marlborough  in  the  county  of  Wilts. 

3.  An  Act  for  amending,  improving,  and  keeping  in  repair  the 
road  from  the  town  of  Burnley  in  the  county  palatme  of  Lancaster 
to  the  turnpike  road  leading  from  Burv  to  HasUngden  at  or  near 
Edenfield  Chapel  in  the  township  of  Tottington  Higher  End 
in  the  same  county. 

4.  An  Act  for  more  effectually  repairing  the  road  leading  from 
Royston  in  the  county  of  Hertford  to  Wandesford  Bridge,  and 
from  the  town  of  Huntingdon  to  Somersham  in  the  county  of 
Huntingdon ;  so  far  as  respects  the  middle  division  and  separate 
district  of  the  said  roads. 

5.  An  Act  to  continue  the  term  and  alter  and  enlarge  the  powers 
of  two  Acts  of  His  present  Majesty,  for  amending  the  roaa  from 
the  bottom  of  Galley  Hill  to  the  Cross  in  Oanfield  in  the  county 
of  Oxford. 

6.  An  Act  for  repairing  the  road  from  Shelton's  Lane  in  Bury 
in  the  county  of  Huntingdon,  to  a  house  formerly  called  the 
Spread  Eagle  in  the  hamlet  of  Stratton,  in  the  parish  of  Biggles- 
wade, in  the  county  of  Bedford. 

7.  An  Act  for  making  and  maintaining  a  road  from  Marlborough 
to  the  present  turnpike  road  at  or  near  Coate  in  the  paruh 
of  Liddington  in  the  county  of  Wilts. 

8.  An  Act  for  continuing  the  term  and  enlarging  the  powers  of 
an  Act  of  His  late  Migesty,  for  making  a  road  from  Swindon  to 
Knighton,  and  from  Liddington  to  Burderop,  in  the  county  of 

wats. 

9.  An  Act  for  repairing  and  maintaining  the  roads  leading  from 
the  end  of  Culham  Bridge  next  to  Culham,  in  the  county  of 
Oxford,  to  the  end  of  Burford  Bridge  next  to  Abingdon,  in  tiie 
county  of  Berks,  and  from  the  Mayor's  Stone  at  the  end  of  Boar 
Street  in  the  town  of  Abingdon,  to  the  west  end  of  the  town  of 
Fyfield  in  the  same  county. 

10.  An  Act  for  more  effectually  repairing  several  roads  leading  from 
the  town  of  Shrewsbury,  and  from  Shelton  in  the  county  of 
Salop,  to  Minsterley,  Westbuiy,  and  Baschurch,  in  the  said 
county  of  Salop,  and  to  or  near  to  Buttington  Hall  in  the  county 
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Date  of  Act. 


Title  of  Act. 


4  G.  4.  c.  xr. 


4  G.  4.  c.  xxvii. 


4  G.  4.  c.  xlvii. 


5  G.  4.  c.  xi.      - 

5  G.  4.  c.  XXX.  - 

5  G.  4.  c.  xxxii. 


5G.  4.  c.  cxl.    - 

6  G.  4.  c.  ci. 

7G.  4.C.  xvi.    - 

7  G.  4.  c.  Ixxxiii. 

9  G.  4.  c.  xxxiii. 

10  G.  4.  c.  xxvi. 


of  Montgomery ;  and  for  repealing  three  Acts  severally  passed  in 
the  thirty-first  year  of  King  George  the  Second  and  the  twelfth 
and  forty-first  years  of  His  late  Majesty  relative  thereto. 

11.  An  Act  for  repairing  and  improving  the  roads  from  the  town 
of  Stockbridge  to  the  city  of  Winchester,  and  from  the  said 
city  of  Winchester  to  the  top  of  Stephen's  Castle  Down  near  the 
town  of  Bishop's  Waltham  in  the  county  of  Southampton,  and 
from  the  said  city  of  Winchester,  through  Otterborne,  to  Bar  Gate 
in  the  town  and  county  of  the  town  of  Southampton,  and  certain 
roads  adjoining  thereto ;  so  far  as  the  same  relates  to  the  South 
District  of  the  Southampton  Road, 

12.  An  Act  for  amending  the  road  from  Offington  Comer  in  the 
parishes  of  Broadwater  and  West  Tarring,  or  one  of  them,  in 
the  county  of  Sussex,  by  Findon,  Washington  Hill  Rock,  and 
Ashington  Common  to  Dial  Post,  and  from  thence  by  Nep  Castle 
to  the  Steyning  Turnpike  Road  at  West  Grinsted  Park  in  the 
said  coun^;  and  for  making  a  new  branch  of  road  to  com- 
municate therewith. 

13.  An  Act  for  repairing  and  improving  divers  roads  in  the  counties 
of  Stafford  and  Salop,  comprised  in  three  districts,  called  the 
Ecdeshall,  Newport,  and  Watling  Street  District,  the  Newcastle 
and  Ecdeshall  District,  and  the  Hilton  and  Honnington  Dis- 
trict; so  far  as  the  same  relates  to  the  Newcastle  and  Ecdeshall 
District. 

14.  An  Act  for  amending  and  maintaining  the  roads  leading  from 
the  town  of  Newent  in  the  county  of  Gloucester,  and  other  roads 
in  the  counties  of  Gloucester  and  Hereford. 

15.  An  Act  for  repairing,  improving,  and  maintaining  several  roads 
leading  to  and  from  Ueme  Abbas  in  the  county  of  Dorset. 

16.  An  Act  for  more  effectually  amending  the  roads  from  Whit- 
church in  the  county  of  Salop,  to  that  part  of  the  road  leading 
from  Nantwich  in  the  county  of  Chester  to  Newcastle-under- 
Lyne  in  the  county  of  Stafford,  which  passes  through  the  township 
of  Madeley  in  the  said  countjr  of  Stafford,  and  also  from  Hin- 
stock  in  the  said  county  of  Salop  to  Nantwich  aforesaid. 

17.  An  Act  for  maintaining  and  improving  the  road  leading  from 
the  London  Turnpike  Road  near  the  borough  of  Evesham  in  the 
county  of  Worcester  to  the  village  of  Bishop's  Cleeve  near 
Cheltenham  in  the  county  of  Gloucester. 

18.  An  Act  for  more  effectually  repairing  the  road  from  GreenhiU 
Moor  to  Hemstone  Lane  Head  Road,  near  Stony  Middleton, 
and  other  roads  therein  mentioned,  in  the  county  of  Derby,  and 
in  the  west  riding  of  the  county  of  York ;  and  for  making  an 
extension  and  branch  of  road  therefrom. 

19.  An  Act  for  more  effectually  repairing  and  improving  the  roads 
from  Manchester  in  the  county  palatine  of  Lancaster  to  Salter's 
Brook  in  the  county  palatine  of  Chester,  and  for  making  and 
maintaining  several  extensions  or  diversions  of  road,  and  a  new 
branch  of  road  to  communicate  therewith. 

20.  An  Act  for  making  into  a  turnpike  road  a  road  leading  from 
the  Cross  Gate  in  the  parish  of  Swineshead,  to  the  southern 
extremity  of  the  parish  of  Fosdyke  in  the  county  of  Lincoln, 
and  repairing  and  maintaining  the  same. 

21.  An  Act  for  making  and  mamtaining  a  road  from  the  town  of 
Beaumaris  to  join  the  London  and  Holyhead  Post  Road  at  or 
near  to  the  Menai  Bridge,  all  in  the  county  of  Anglesey. 

22.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Kipping's  Cross  in  the  county  of  Kent  to  Flimwdl  Vent  in 
the  coun^  of  Sussex,  and  certain  other  roads  therein  described* 
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Date  of  Act. 


TiUe  of  Act. 


10  G.  4.  c.  Ixxvii. 
10  G.  4.  c.  Ixxix. 

10  G.  4.  c.  Ixxxviii.    - 

10  G.  4.  c.  xcii. 

10  G.  4.  c.  cxv. 

IIG.  4.C.  xxi. 

11  G.  4.  c.  xcv. 
2  W.  4.  c.  xviii. 

2  W.  4.  c.  li.     - 

3  W.  4.  c.  xxvii. 

3  W.  4.  c.  xxviii. 
3  W,  4.  c.  Iv.  - 
3  W.  4.  c.  Ivii.  - 


23.  An  Act  for  making  and  maintaining  a  turnpike  road  between 
the  town  of  Tarporlejr  in  the  county  pJatine  of  Chester,  and  the 
town  of  Whitchurch  in  the  county  of  Salop. 

24.  An  Act  for  improving  and  maintaining  certain  roads  in  the 
counties  of  Worcester,  Warwick,  Sta£Ford,  «nd  Salop,  called  "  the 
Dudley,  Birmingham,  Wolverhampton,  and  Streetway  District ;" 
so  far  as  the  same  relates  to  the  Streetway  and  Worasley  Green 
and  Wolverhampton  and  Cannock  roads, 

26.  An  Act  for  more  effectually  repairing  the  roads  from  the  White 
Post  on  Haselden's  Wood  in  the  parish  of  Cranbrooke  to  Apple- 
dore  Heath,  and  from  Milkhouse  Street  in  the  same  parish  to 
Castleden's  Oak  in  the  parish  of  Biddenden,  and  from  the  turn- 
pike road  in  the  parish  of  Tenterden,  through  Rolvenden,  to  the 
turnpike  road  in  tne  parish  of  Newenden,  all  in  the  county  of  Kent. 

26.  An  Act  for  improving  and  maintaining  the  road  frx)m  the  town 
of  Kingston-upon-Hidl  to  Kirk  Ella,  in  the  county  of  the  said 
town. 

27.  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  the  bottom  of  Church  Lane,  in  the  town  of  Newcastle- 
under-Lyme  in  the  county  of  Stafford,  to  the  road  leadin^^  from 
Woore  to  Chester,  near  Nantwich,  in  the  county  palatme  of 
Chester,  and  other  roads  therein  mentioned. 

28.  An  Act  for  more  effectually  repairing,  amending,  widening,  and 
improving  the  road  from^  the  West  Cowgate,  near  Ne^mstle- 
upon-Tyne,  to  the  Alemouth  turnpike  road  in  the  county  of 
Northumberland,  and  for  making  and  maintaining  other  roada 
oonmiunicating  therewith. 

29.  An  Act  for  more  effectually  repairing  and  improving  certain 
roads  between  the  towns  of  Derby,  Mansfield,  and  Nutthall  in 
the  counties  of  Derby  and  Nottingham. 

30.  An  Act  for  repairing  the  road  leading  out  of  the  Bedford  and 
Newport  Pag^ell  Turnpike  Road  near  Bromham  Grange  in  the 
county  of  Bedford  to  Olney  and  other  places  in  the  county  of 
Buckingham. 

31.  An  Act  for  maintaining  several  roads  leading  to  and  from  the 
town  of  Tamworth  in  the  counties  of  Stafford  and  Warwick. 

32.  An  Act  for  repairing  and  maintaining  the  roads  from  Denbigh 
to  the  Northop  and  Holywell  Road,  and  from  Afon  Wen  to  yi(M, 
and  also  a  branch  of  road  leading  from  Northop  to  Mold,  near  a 
place  called  Black  Brook,  and  extending  over  Rhydgoleii  Biid^ 
by  Rhilal,  to  a  certain  bridge  called  Pontnewydd,  in  the  counties 
of  Denbigh  and  Flint. 

33.  An  Act  for  repairing  and  maintaining  the  roads  from  the  turn- 
pike road  at  Golford  Green  in  the  parish  of  Cranbrooke  to  the 
turnpike  road  in  the  parish  of  Sandhurst,  and  from  the  village 
of  Benenden  to  the  Bull  Inn  at  Rolvenden  Cross  in  the  coun^ 
of  Kent. 

34.  An  Act  for  more  effectually  repairinj^  the  roads  leading  ttom 
the  city  of  Gloucester  towards  the  city  of  Hereford,  and  also 
towards  Newent  and  Newnham  in  the  county  of  Gloucester, 
Ledbury  in  the  county  of  Hereford,  and  Upton-upon-Sevem  in 
the  county  of  Worcester. 

35.  An  Act  to  amend  an  Act  passed  in  the  seventh  year  of  the 
reign  of  His  late  Majesty  King  George  the  FourUi,  for  repairing 
the  roads  from  Manchester  to  Salter's  Brook,  and  for  making 
several  roads  to  communicate  therewith,  and  also  for  making  a 
certain  new  extension  or  diversion  of  the  said  roads  insteaa  <^ 
a  certain  extension  or  diversion  by  the  said  Act  aufhori«ed  to  be 
made. 
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Date  of  Act. 


Title  of  Act. 


3  W,  4.  c.  Ixxx. 

3  W.  4.  c.  xcix. 

4  W.  4.  c.  xxxi. 

5  &  6  W.  4.  c.  Ixxxix. 

I 
5  Vict.  c.  Ixx. 

5  Vict.  c.  Ixxii. 
5  Vict.  c.  Ixxiii. 
5  Vict.  c.  Ixxiv. 

5  Vict.  c.  Ixxvii. 

5  &  6  Vict.  c.  xciii. 
5  &  6  Vict.  c.  xciv. 

5  &  6  Vict.  c.  xcv.     - 

6  &  6  Vict.  c.  c. 

6  &  7  Vict.  c.  xci. 

lO&ll  Vict.  c.  xlvii. 

11  &  12  Vict.  c.  xlix. 

12  &  13  Vict.  c.  Ivii.  - 


36.  An  Act  for  more  eflfectuallj  repairing  the  road  ^m  the  east 
end  of  a  dose  called  Lord's  Close,  in  the  parish  of  Brougham ' 
in  the  county  of  Westmoreland,  by  way  of  Brougham  Bridge, 
into  the  town  of  Penrith  in  the  county  of  Cumberland. 

37.  An  Act  for  improving  the  Shrewsbury  District  and  the  Welling- 
ton District  of  the  WatUng  Street  Road  in  the  county  of  Salop ; 
80  far  as  the  same  relates  to  the  Shrewsbury  District, 

38.  An  Act  for  improving  and  maintaining  certain  roads  in  the 
counties  of  Montgomery,  Merioneth,  Salop,  and  Denbigh. 

39.  An  Act  for  more  effectually  repairing  and  improving  the  road 
^m  the  Side  Gate  on  the  Hinckley  and  Lutterworth  Turnpike 
Road  in  the  parish  of  Burbage  in  the  county  of  Leicester  to  the 
Leicester  Turnpike  Road  in  or  near  to  the  village  of  Narborough 
in  the  said  county. 

40.  An  Act  for  more  effectually  repairing  the  roads  from  the  borough 
of  Leicester  to  Narborough,  and  from  the  said  borough  of  Leicester 
to  Earl  Shilton,  and  from  Earl  Shilton  to  Hinckley,  all  in  the 
county  of  Leicester. 

41.  An  Act  for  maintaining  certain  roads  in  the  county  of  Salop 
called  the  Church  Stretton  and  Longden  Roads. 

42.  An  Act  for  more  effectually  repairing  the  road  from  Bolton  to 
Westhoughton  in  the  county  pidatine  of  Lancaster. 

43.  An  Act  for  more  effectually  repairing  the  road  from  the  borough 
of  Leicester  in  the  county  of  Leicester  to  the  town  of  Ashby-de- 
la-Zouch  in  the  said  county. 

44.  An  Act  for  repairing  and  maintaining  several  roads  leading 
from  the  town  or  Kin^n,and  other  roads  branching  therefrom, 
in  the  county  of  Hereford. 

45.  An  Act  for  repairing  and  improving  the  road  from  Tadcaster 
to  Otley  in  the  west  nding  of  the  county  of  York. 

46.  An  Act  for  repairing  and  maintaining  several  roads  leading 
from  the  town  of  Bromyturd  in  the  county  of  Hereford,  and  other 
roads  adjoining  thereto  in  the  said  county  and  in  the  county  of 
Worcester,  and  for  making  several  new  lines  of  road  connected 
therewith  in  the  same  counties. 

47.  An  Act  for  repairing  the  several  roads  leading  to  and  from  the 
Market  House  in  Stourbridge  in  the  county  of  Worcester,  and 
several  other  roads  connected  with  the  said  roads,  in  the  counties 
of  Worcester,  Stafford,  and  Salop. 

48.  An  Act  for  making  and  maintaining  as  turnpike  the  road 
leading  from  the  Preston  and  Blackburn  Turnpike  Road  at 
Finnington  to  the  township  of  Chorley  in  the  county  of  Lancaster. 

49.  An  Act  for  more  effectually  repairing  the  road  from  the  new 
wall  on  the  parade  in  Castleton  in  the  parish  of  Rochdale,  through 
Middleton,  to  the  Mere  Stone  in  Great  Heaton,  and  to  the  town 
of  Manchester,  all  in  the  county  palatine  of  Lancaster ;  and  for 
making  a  diversion  in  the  line  of  such  road. 

50.  An  Act  for  repealing  the  Acts  relating  to  the  roads  leading 
f^m  the  Lower  Market  House  in  Tavistock  to  Old  Town  Gate 
in  the  borough  of  Pljrmouth,  and  from  Manadon  Gate  to  the 
Old  Pound  near  Devonport,  in  the  county  of  Devon,  and  making 
other  provisions  in  lieu  thereof. 

51.  An  Act  for  repairing  the  road  from  Nantwich  to  Wheelock 
Wharf  in  the  county  palatine  of  Chester,  and  to  repeal  an  Act 
passed  in  the  fifty-sixth  year  of  the  reign  of  His  Niajesty  King 
George  the  Third,  and  to  continue  and  extend  the  trust. 

52.  An  Act  for  repairing  the  road  leading  from  Chatteris  Ferry 
to  Wisbech,  and  from  thence  to  Tid  Gote  in  the  Isle  of  Ely,  and 
to  Downham  Bridge  in  the  county  of  Norfolk,  and  to  authorise 
tht  conversion  of  the  Wisbech  and  March  Low  Road  into  turnpike. 
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STATUTES  OF  THE  REALM. 


[chap.  90. 


Date  of  Act. 


Title  of  Act. 


14  Vict.  c.  xli. 

15  Vict.  c.  xii. 
15  Vict.  c.  xvii. 


1 5  Vict.  c.  xxxviii. 


15  Vict.  c.  xxxLx. 


15  Vict.  c.  xl. 


15  Vict.  c.  Hi. 


15Vict.  cliv.   . 

15  Vict.  c.  Iv.    - 
15  Vict.  c.  Ix.    - 

15  Vict.  c.  Ixxi.  - 

15  Vict.  c.  Ixxiv. 
15  Vict.  c.  Ixxr. 

15  Vict.  c.  Ixxix. 


15  Vict.  p.  kxxi. 


53.  An  Act  to  continue  the  term  of  the  Act  of  the  sixth  year  of 
George  the  Fourth,  chapter  fifty-one  (Local),  so  far  as  relates  to 
the  turnpike  road  between  Manchester  and  Audenshaw  in  the 
parish  of  Ashton-under-Lyne,  all  in  the  county  palatine  of  Lan- 
caster, and  to  make  better  provision  for  the  repair  of  the  road ; 
and  for  other  purposes. 

54.  An  Act  for  improving,  diverting,  and  maintaining  as  turnpike 
the  road  leading  from  bkipton  to  Craco  in  the  parish  of  Burnsal, 
all  in  the  west  riding  of  the  county  of  York. 

55.  An  Act  to  repeal  an  Act  passed  in  the  sixth  year  of  the  reign 
of  King  George  the  Fourth,  intituled  An  Act  for  amending,  im- 
proving, and  maintaining  the  road  from  Lockwood  to  Meltham, 
and  the  branch  of  road  to  Meltham  Mills,  all  in  the  parish  of 
Almondbury  in  the  west  riding  of  the  county  of  York,  and  for 
widening  and  better  maintainmg  and  repairing  the  said  road ; 
and  for  other  purposes. 

56.  An  Act  to  amend  and  extend  the  provisions  of  the  Act  relating 
to  "  the  London  and  Southampton  Turnpike  Road  through 
**  Bishops  Waltham,"  and  to  create  a  further  term  therein ;  and 
for  other  purposes. 

57.  An  Act  to  repeal  the  Act  for  more  effectually  repairing  the  road 
leading  from  the  High  Street  in  the  town  of  Arundel  in  the 
county  of  Sussex  to  the  turnpike  road  leading  from  Petworth  to 
Stopham  on  Fittleworth  Ck>mmon  in  the  said  county,  asd  to 
make  other  provisions  in  lieu  thereof. 

58.  An  Act  for  managing  and  repairing  the  turnpike  road  leading 
from  the  eastern  side  of  a  certain  bridge  called  Spittle  HiU 
Bridge  over  Moorgate  Beck  in  the  parish  of  Clarborough  in  the 
county  of  Nottingham  to  Littleborough  Ferry  in  the  same  county. 

59.  An  Act  for  repairing  and  managing  the  roads  leading  from 
Porthdinllaen,  by  way  of  Tan-y-Graig,  Pwllheli,  Llanystymdwy, 
and  Cerrig-y-Rhwydwr,  to  or  near  Capel  Cerrig,  and  fit)m 
Pwllheli  aforesaid,  by  way  of  Crugan,  to  the  vilhge  of  Llan- 
bedrog,  all  in  the  county  of  Caernarvon. 

60.  An  Act  for  more  effectually  repairing  the  roads  leading  from 
Romsey  to  Stockbridge  and  Wallop,  and  other  roads  therein 
mentioned,  in  the  county  of  Southampton. 

61.  An  Act  for  the  establishment  of  a  turnpike  road  from  Southam 
to  Kineton,  both  in  the  county  of  Warwick. 

62.  An  Act  to  repeal  the  Acts  relating  to  the  road  from  the  town 
of  Bedford  in  the  county  of  Bedford  to  Kimbolton  in  the  county 
of  Huntingdon,  and  to  substitute  other  provisions. 

63.  An  Act  for  continuing  the  term  and  amending  and  extending 
the  provisions  of  the  Act  relating  to  the  Abbey  Tintern  and 
Bigswear  Roads. 

64.  An  Act  for  more  effectually  repairing  the  road  from  Sharpies 
to  Hoghton  in  the  county  of  Lancaster. 

Gb.  An  Act  for  more  effectually  repairing  the  road  leading  from 
North  Shields  to  Morpeth  Castle,  and  several  branches  of  road 
communicating  therewith,  all  in  the  county  of  Northumberland. 

66.  An  Act  to  renew  the  term  and  continue  and  enlarge  the  powers 
of  an  Act  passed  in  the  seventh  and  eighth  years  of  the  reign  of 
His  Majesty  King  George  the  Fourth,  intituled  An  Act  for  more 
effectually  repairinjpr  and  improving  the  road  horn.  Shillingford  in 
the  county  of  Oxford,  through  WaUingford  and  Pangbome,  to 
Reading  in  the  county  of  Berks,  and  for  repairing  and  maintain* 
ing  a  bridge  over  the  river  Thames  at  or  near  Shillingford  Feny. 

67.  An  Act  for  maintaining  the  road  fr^m  Beach  Down,  near 
Battle,  to  Heathfield,  and  from  the  railway  station  near  the  town 
of  Robertsbridge  to  Hood's  Corner^  all  in  the  county  of  Sussex. 
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Date  of  Act 


Title  of  Act. 


15  Vict.  c.  IxxxT. 

15  Vict.  c.  Ixxxvii. 
15  Vict.  c.  Ixxxyiii. 
15  Vict.  c.  bcxxix. 

15  Vict.  c.  xci.  -  ^ 
15  Vict.  c.  xcii. 

15  Vict.  c.  xciii. 
15  Vict.  c.  xcir. 
15  Vict.  c.  ci.    - 


15  Vict.  c.  cxiii. 


15  Vict.  c.  cxv.  - 


15  &  leVict.ccxx. 


15  &  16  Vict.  c.  cxxix. 


15  &  16  Vict.c.cxxxi. 


68.  An  Act  for  more  eiFectuaUy  repairing  the  road  from  Stockport 
in  the  county  palatine  of  (Jhester  to  Marple  Bridge  in  the  said 
county,  and  a  branch  from  the  said  road  to  or  near  Thomset 
Gate  m  the  county  of  Derby. 

69.  An  Act  to  repeal  the  Act  for  making  and  maintaining  a  turn- 
pike road  from  Stroud  to  Bisley,  and  to  make  other  provisions  in 
relation  thereto. 

70.  An  Act  to  amend  and  extend  the  provisions  of  the  Macclesfield 
and  Buxton  Road  Act,  to  create  a  term  of  twenty-one  years,  and 
for  other  purposes. 

71.  An  Act  for  maintaining  the  turnpike  road  leading  from  Kirkby 
Stephen  in  the  county  of  Westmoreland  into  the  Sedbergh  and 
Kirkbv  Kendal  Turnpike  Road,  and  out  of  and  from  the  same 
turnpike  road  to  Hawes  in  the  north  riding  of  the  county  of 
York,  and  a  branch  from  Hawes  aforesaid  to  the  village  of  Gayle 
in  the  township  of  Hawes. 

72.  An  Act  for  maintaining  in  repair  the  road  from  Buiy  to  Bolton 
in  the  county  palatine  of  Lancaster. 

73.  An  Act  to  repeal  an  Act  for  maintaining  and  repairing  the 
turnpike  rcMui  from  Bramley  in  the  county  of  Surrey  to  lUdge- 
wick  in  the  county  of  Sussex^  and  to  miJke  other  provisions  in 
lieu  thereof. 

74.  An  Act  to  repeal  the  Act  for  repairing  and  maintaining  the 
Wakefield  and  Denby  Dale  Turnpike  Road,  and  to  make  other 
provisions  in  lieu  thereof. 

75.  An  Act  for  continuing  the  term  and  amending  and  extending 
the  provisions  of  the  Act  relating  to  the  Rotherham  and  Fleasley 
Turnpike  Road^ 

76.  An  Act  to  amend  an  Act  passed  in  the  fourth  year  of  the  reign 
of  King  George  the  Fourth,  intituled  An  Act  for  making  and 
maintaining  a  turnpike  road  from  Holehouse  or  Riding,  near 
Greenfield  in  Saddleworth,  to  join  the  Stayley  Turnpike  Road, 
and  also  to  join  the  Halifax  and  Sheffield  Turnpike  Road,  all 
in  the  west  riding  of  the  county  of  York,  and  to  continue  the 
term  thereby  granted. 

77.  An  Act  to  enable  the  trustees  of  the  Yeovil  Turnpike  Trust 
and  the  Ilchester  Turnpike  Trust  to  make  certain  new  roads,  to 
repeal  existing  Acts,  and  create  further  terms  in  the  said  roads, 
and  for  other  purposes. 

78.  An  Act  for  repairing  the  road  fVom  Leek  in  the  county  of 
Stafford  to  Monyash,  and  from  Middlehills  to  the  Macclesfield 
Turnpike  Road  near  Buxton  in  the  counts  of  Derby,  and 
thence  to  Otterhole,  and  certain  branches  of  road  communi- 
cating therewith. 

79.  An  Act  to  repeal  an  Act  passed  in  the  fourth  year  of  the  reign 
of  His  late  Majesty  King  George  the  Fourth,  intituled  An  Act  ror 
more  effectually  repairing  the  road  from  Preston  to  Garstang  in  the 
county  of  Lancaster,  and  to  make  other  provisions  in  lieu  tnereof. 

80.  An  Act  to  amend  an  Act  passed  in  the  seventh  year  of  the 
reign  of  King  George  the  Fourth,  intituled  An  Act  for  more 
effectually  ma^ng,  repairing,  and  improving  certain  roads  leading 
to  and  from  Liskeard,  and  certain  otner  ros^  therein  mentioned, 
in  the  counties  of  Ck)mwall  and  Devon,  and  for  other  purposes. 

81.  An  Act  to  extend  and  amend  the  provisions  of  the  Act  relating 
to  the  Wedmore  Turnpike  Road  in  the  county  of  Somerset,  to 
create  a  further  texjn  therein,  and  for  other  purposes. 
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STATUTES  OF  THE  REALM. 


[chap.  90. 


Date  of  Act. 


15  &  16  Vict.  c.  cxxxiv. 

15  &  16  Vict.  c.  cxxxix. 
15&16Vict.  c.cliv.- 

26  Vict.  c.  xxxix. 


Title  of  Act. 


82.  An  Act  for  more  effectually  maintaining  and  keeping  in  repair 
the  road  from  Cambridge  to  Ely,  and  other  roads  therein  men- 
tioned, in  the  counties  of  Cambridge  and  Norfolk. 

83.  An  Act  to  reoeal  the  Acts  relating  to  the  Asthall  and  Buckland 
Turnpike  Roaa,  and  to  make  other  provisions  in  lieu  thereof. 

84.  An  Act  to  repeal  the  Acts  relating  to  the  Exeter  and  the 
Countess  Wear  Turnpike  Roads,  and  to  make  other  provisions 
in  lieu  thereof,  and  to  authorise  the  construction  of  certain  new 
roads,  and  for  other  purposes. 

85.  An  Act  for  continuing  the  term  and  amendingand  extending 
the  provisions  of  the  Act  relating  to  the  Desford  Turnpike  Roa(^ 
being  the  road  branching  out  of  the  Leicester  and  Welford  Road 
at  Foston  Lane  to  the  road  leading  ^m  Hinckley  to  Ashby-de- 
la-Zouch,  at  Osbaston  Toll  Gate,  in  the  county  of  Leicester. 


Thirteenth  Schedule. 


Acts  relating  to  Turnpike  Trusts  in  Scotland  which,  unless  Parliament  in  the  meantime  otherwise 
provides,  are  to  continue  in  force  until  the  1st  of  November  1874,  and  to  the  end  of  the  then 
next  Session  of  Parliament. 


County. 

Name  of  Trust. 

No.  of  Trust. 

Berwick  - 

Berwickshire,  Post  Road,  Ayton-on-Eastern  District    - 

13 

Middle  District  Road 

14 

Clackmanan 

Clackmananshire,  Turnpike  Road         ... 

}  ^ 

Ochil,  Turnpike  Road 

Kinross  and  Alloa          -            .           .            -            - 

8 

Dumbarton 

Helensburgh  District    -            -            -            .            - 
Kilmarnoch  Road         ..... 

"^ 

Law  Muir         -            -            -            -            -            - 

18 

Luss     ----... 

Yoker 

Dumfries 

Evanwater  Road           ..... 

17 

Fife 

Dunfermline  District    -            -            -            .           - 

12 

Kirkcaldy 

7 

Leven  Bridce    ------ 

Outh  and  Nivingstone .            -            .            -            . 

25 

12 

St.  Andrew's  District    -            -            -    "        - 

7 

Western  District  Trust 

4 

Forfar     - 

Arbroath  and  Brechin  -            -            .            .            - 
Broughty  Ferry  to  Luckyslap   -            -            -            - 
Cau-nconan       -..-.. 
Dundee  to  Coupar  Augus         .            .            -            - 

Dundee  and  Forfar 

>        11 

Dundee  and  Strathmartine      -            .            -            . 

Forfar  to  Kirriemuir     -            -            -            -            . 

Invergowrie      --.... 

Lumleyden  and  Petterden        .... 

Montrose  and  Brechin  -            -            -            -            - 

1 

Montrose  and  Forfar    -           -           -           -           - 

15 
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County. 


Kincardine 
Kinross  - 
Lanark  - 


Linlithgow 
Midlothian 

Perth     - 


Roxburgh 


Stirling 


Name  of  Trust. 


Northern  Forfarshire    -  -  -  - 

Pitairlie  .  -  .  -  - 

Pitkerro  -  -  -  -  - 

Strathmore       -  -  .  .  - 

Feteresso  and  Maryculter  -  -  - 

South  Deeside  -  -  -  -  - 

Cleish 

Milnathort        -  .  -  -  - 

Bathgate  and  Airdrie    -  -  -  - 

Biggar  and  Leadhills    -  -  -  - 

Cwnbuslang  and  Muirkirk  -  -  - 

Cafluke  -  -  -  -  - 

Corsethill  .  .  -  -  - 

Crossford  Bridge  .         -  ■  "  " 

Glasgow  and  Ci^rlisle    -  -  -  - 

Lanark  and  Hamilton  .  -  -  - 

Wilsontown  and  Biggar  .  -  - 

Clench  Road     -  -  -  -  - 

Cramond  Bridge,  Queen's  Ferry,  and  Linlithgow 

Linlithgow  ana  Kirkliston  -  -  ^ 
Calder,  Slateford,  &c.    - 

Cramond  District         -  -  -  - 

Dalkeith  and  Post  Road  United  District 

Lasswade  and  Wrighthouses  -  -  - 

Abeifeldy  and  Kenmore  .  -  - 
Athole  ------ 

Auchterarder    .  -  -  -  - 

Blair  Dnunmond  Roads  ... 

Carse  of  Gowrie  .  -  .  - 

Crieff  and  Longcauseway  Head 

Dabeoch  .  -  .  -  - 

Dalpatrick        .  -  -  -  - 

Dunkeld  to  Perth         .  .  .  - 

Drip  and  Frew  -  -  -  -  - 

Gleneagles        -  -  -  -  - 

Glenfalloch       .  -  -  -  - 

Glenlichorm 

Locheam  .  -  -  -  - 

Monteith  -  -  -  -  - 

Perth  and  Crieff  .  .  -  - 

Strathtay  .  .  -  -  - 

Taybridge  Road  -  -  -  - 

TmnmeU  Bridge  Road  -  -  -  - 

Ciossmuurhead  to  Higginsneuck 

Great  Road       -  -  -        .    - 

Haremoss  and  Scotsdyke  East  District 

Kelso  Union,  North  Branch  -  -  - 

„  „       West  Branch  .  -  - 

RedrowtoPeathill        .  .  -  - 

Denny  to  Fintary  Road  -  -  -  - 
Linlithgow  Bridge  to  Stirling  - 

Stirling  to  Drymen  Bridge  -  -  - 
West  District,  No.  1     - 

„         „        No.2     - 

.,         .,        No.3     . 


No.  of  Trust. 


15 

11 

4 
22 

12 

10 
19 
30 
17 
21 
17 
16 

17 

24 
9 
7 


20 


15 


3 

27 

6 

23 

3 
2 
6 
2 

29 
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STATUTES  OF  THE  KEALM. 


[chap.  90. 


Date  of  Act. 


Title  of  Act 


1—7  G.  4.  c.  128.  - 
2.-7  &  8  G.  4.  c.  96. 
3.-7  &  8  G.  4.  c.  97. 

4.— 10  G.  4.  c.  54.     . 

5—10  G.  4.  c.  58.  . 
6—10  G.  4.  c.  60.     - 

7.— 10  G.  4.  c.  84.     - 

8.— 10  G.  4.  c.  91.  - 
9.— 11  G.  4.  c.  109.   . 

10.— 1  W.  4.  c.  43.    - 

11.— 1&2W.4.C.61. 
12.— 1&2W.4.C.71. 
13.— 2  W.  4.  c.  31.    - 

14.— 2  W.  4.  c.  66.  - 
15.— 2  W.  4.  c.  82.    . 

16.— 2  W.  4.  c.  100. . 

17.— 2  W.  4.  c.  101. . 


An  Act  for  making,  amending,  widening,  repairing,  and  keeping 

in  repair  certain  roads  in  the  county  of  Forfar. 
An  Act  for  altering  and  maintaining  the  road  from  Stirling  to 

Drymen  Bridge,  in  the  counties  of  Stirling  and  Perth. 
An  Act  for  amending  an  Act  of  the  fourth  year  of  the  reign  of  His 

S resent  Majesty,  for  making  and  repairing  certain  roads  from 
ledrow  to  Peathill,  in  the  county  of  Stirling,  and  for  making  and 
maintaining  certain  new  roads  connected  therewith. 

An  Act  for  making  and  repairing  the  road  from  the  bridge  over 
the  River  Cowie,  near  Stonehaven,  to  the  road  along  the  south 
bank  of  the  River  Dee,  at  or  near  to  Park  Head  or  Millbank,  of 
Maryculter,  in  the  county  of  Kincardine. 

An  Act  for  making  and  repairing  the  road  from  Linlithgow  Bridge 
to  Stirling,  and  other  roads  in  the  countv  of  Stirling. 

An  Act  for  more  effectually  making,  amendung,  widening,  repairing, 
and  maintaining  the  road  from  Scots  Dyke,  in  the  county  of 
Dumfries,  by  or  through  the  towns  of  Langholm  and  Hawick,  to 
Haremoss,  in  the  county  of  Roxburgh. 

An  Act  for  repairing  and  keeping  in  repair  the  Turnpike  Roads 
in  the  county  of  Fife ;  for  rendering  turnpike  certain  statute 
labour  and  parish  roads,  and  for  making  and  maintaining  certain 
new  roads  in  the  said  county. 

An  Act  for  repairing  and  keeping  in  repair  the  road  from  Kinross, 
in  the  county  of  Kinross,  to  Alloa,  in  the  county  of  Clack- 
mannan. 

An  Act  for  more  effectually  repairing  and  keeping  in  irepair  the 
road  from  Cramond  Bridge  to  the  town  of  Queen&rry,  tne  road 
leading  westward  therefrom  through  Dalmeny  to  EchUne,  and 
the  rcAd  from  the  west  end  of  the  said  town  of  Queensfeny  to 
the  town  of  Linlithgow,  in  the  county  of  Linlithgow. 

An  Act  for  more  effectuaUy  making  and  repairing  the  road  from 
the  new  bridge  over  the  Water  of  Almond,  on  the  confines  of  the 
counties  of  Edinburgh  and  Linlithgow,  to  Baillieston,  in  the 
county  of  Lanark,  and  certain  branch  roads  connected  there- 
with. 

An  Act  for  more  effectually  making,  amending,  widening,  repairing, 
and  keeping  in  repair  certain  roads  in  the  county  of  Forhr. 

An  Act  for  more  effectually  making  and  repairing  certain  roads  in 
the  counties  of  Fife,  Kinross,  Perth,  and  Clackmanan. 

An  Act  for  more  effectually  repairing  the  road  leading  from  Berwick 
upon  Tweed,  by  Ayton  Bridge  and  Ayton,  to  Dunfflas  Bridge, 
and  the  road  from  Billie  Causeway  and  Preston  Bridge  to  join 
the  said  road  at  or  near  Houndwood  House  and  Bankhouae 
respectively,  in  the  county  of  Berwick. 

An  Act  for  more  effectually  repairing,  amending,  and  m^intftiping 
certain  roads  and  bridges  in  the  county  of  Berwick. 

An  Act  for  more  effectually  making,  maintaining,  and  repairing 
certain  roads,  with  the  necessary  bridges  thereon,  in  the  counties 
of  Perth,  Stirling,  and  Forfar. 

An  Act  for  amending  and  enlarging  the  powers  and  renewing  the 
term  granted  by  certain  Acts  passed  for  improving  the  communi- 
cation between  the  city  of  GUisgow  and  the  city  of  Carlisle. 

An  Act  for  amending  and  continuing  the  Acts  relating  to  the  road 
from  Evan  Foot,  in  the  county  of  Lanark,  to  Beatock  Bridge,  in 
the  county  of  Dumfries. 
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Date  of  Act. 


Title  of  Act. 


18.— 4  W.  4.  c.  61.    - 

19.— 4 &5W.4.C.  72. 

20.— 5&6W.4.c.6% 
21.— 6  W.  4.  c.  18.    . 


22.-7  W.  4.  c.  5.      - 
23.— 7  W.  4.  c.  39.    . 

24.— l&2Vict.c.  73. 


25.— 2& 3  Vict.  c.  48. 
26.-3  Vict.  c.  39.     - 

27.-3  Vict.  c.  66.  - 
28.— 4& 5  Vict.  c.  97. 
29.— 5 &6  Vict.  c.  11. 

30.— 5&  6  Vict.  c.  112. 


An  Act  for  more  effectually  making,  amending,  widening,  repair- 
ing, and  maintaining  certain  roads  and  bridg^  in  the  counties  of 
Dumbarton  and  Stirling. 

An  Act  for  making  and  for  more  effectually  maintaining  and 
repairing  certain  roads  in  the  county  of  Lanark,  and  for  building 
a  bridge  over  the  Clyde  at  Crossford,  in  the  said  county. 

An  Act  for  more  effectually  making,  repairing,  and  maintaining 
Turnpike  Roads  in  the  county  of  Edinbu^h. 

An  Act  for  altering  and  amending  an  Act  of  the  fourth  and  fifth 
years  of  the  reign  of  His  present  Majesty,  intituled  "  An  Act  for 
"  making  and  for  more  effectually  maintaining  and  repairing 
"  certain  roads  in  the  county  of  Lanark,  and  for  building  a 
"  bridge  over  the  Clyde  at  Crossford,  in  the  said  county." 

An  Act  for  making  and  maintaining  a  Turnpike  Road  along  the 
south  side  of  the  River  Dee,  in  the  county  of  Kincardine. 

An  Act  for  further  and  more  effectually  repairing,  amending,  and 
maintaining  certain  roads  in  the  county  of  Roxburgh,  and  other 
roads  connected  therewith,  leading  into  the  counties  of  Berwick, 
Northumberland,  and  Durham. 

An  Act  for  more  effectually  repairing  and  maintaining  the  road 
from  Borrowstouness  by  the  west  end  of  Linlithgow,  and  by 
Torphichen,  Bathgate,  and  Whitburn,  to  the  confines  of  the 
county  of  Linlithgow,  at  or  near  Hollhouseburn,  the  road  from 
Borrowstouness  to  the  River  Avon,  and  the  road  leading  east- 
ward from  Borrowstouness  to  Champany,  by  the  Kirk  of  Carriden, 
in  the  county  of  Linlithgow. 

An  Act  for  building  a  bridge  over  the  River  Leven,  in  the  county 
of  Fife,  and  otherwise  improving  the  road  from  Boreland  Loan  to 
Sconie  Bridge. 

An  Act  for  maintaining  and  repairing  the  road  from  Causeway 
Head,  near  Stirling,  mrough  tne  county  of  Clackmanan,  by  the 
foot  of  the  Ochil  HUls,  towards  Queen's  Ferry,  and  certain  roads 
branching  out  of  the  same. 

An  Act  for  further  and  more  effectually  repairing  and  maintaining 
several  Turnpike  Roads  in  the  county  of  Roxburgh. 

An  Act  for  further  and  more  effectually  repairing  and  maintaining 
certain  turnpike  roads  in  the  counties  of  Roxburgh  and  Dumfries. 

An  Act  to  explain  and  amend  an  Act  intituled  *'  An  Act  to  make, 
"  alter,,  im^ove,  and  maintain  certain  roads  in  the  counties  of 
"  Stirling,  Dumbarton,  Lanark,  and  Perth,"  and  for  making  and 
maintaining  certain  new  roads  in  connexion  therewith. 

An  Act  for  maintaining  and  improving  certain  roads  in  the  counties 
of  Lanark,  A3rr,  and  Renfrew,  for  maintaining  a  bridge  over  the 
River  Clyde  at  Dalmarnock,  and  for  other  purposes  connected 
therewith. 
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STATUTES  OP  THE  REALM. 


[chap.  91. 


Chap.  91. 
The  Statute  Law  Revision  Act,  1873. 


ABSTRACT   OF   THB    BNACTMBNT8. 

\,  Enactments  in  schedule  repealed.    Saving, 
2.  Short  title. 
Schedule. 


An  Act  for  fiirther  promoting  the  Revi- 
sion of  the  Statute  Law  by  repealing 
certain  Enactments  which  have  ceased 
to  be  in  force  or  have  become  unne- 
cessary. [(5th  August  1873.) 

Whirbas>  with  a  view  to  the  revision  of  the 
Statute  Law,  and  particularly  to  the  preparation 
of  the  Revised  Edition  of  the  Statutes  now  in 
progress,  it  is  expedient  that  certain  enactments 
(mentioned  in  tne  schedule  to  this  Act)  which 
may  he  regarded  as  spent,  or  have  ceased  to  be 
in  force  otherwise  than  by  express  and  specific 
repeal  by  Parliament,  or  have,  by  lapse  or  time 
and  change  of  cirumstances,  become  imnecessary, 
should  be  expressly  and  specifically  repealed  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mwesty,  bv  and  with  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  enactments  described  in  the  schedule 
to  this  Act  are  hereby  repealed,  subject  to  the 
exceptions  and  qualifications  in  the  schedule 
mentioned : 

Provided,  that  where  any  enactment  not  com- 
prised in  the  schedule  has  been  repealed,  con- 
finned,  revived,  or  perpetuated  by  anjr  enactment 
hereby  repealed,  such  repeal,  confirmation,  revivor, 
or  perpetuation  shall  not  be  a£Pected  by  the  repeal 
eff^d  by  this  Act : 

and  the  repeal  by  this  Act  of  any  enactment 
shall  not  affect  an^  Act  in  which  such  enactment 
has  been  applied,  incorporated,  or  referred  to ; 

nor  shall  such  repeal  of  any  enactment  affect 
any  right  to   any  hereditaiy  revenues    of   the 


Crown,  or  affect  any  charges  thereupon,  or  pre- 
vent any  such  enactment  mm  being  put  in  force 
for  the  collection  of  any  such  revenues,  or  oth»- 
wise  in  relation  thereto ; 

and  this  Act  shall  not  affect  the  validity,  inva- 
lidity, effect,  or  consequences  of  anything  abeady 
done  or  suffered, — or  any  existing  status  or  c^ia- 
city, — or  any  right  or  title  already  acquired  or 
accrued,  or  any  remedy  or  proceedmg  in  reroect 
thereof, — or  any  release  or  discharge  of  or  mm 
any  debt,  penal^,  clium,  or  demand,  or  any 
inaemnity, — or  the  proof  of  any  past  act  or 
thing ; 

nor  shall  this  Act  affect  any  principle  or  rule 
of  law  or  equity,  or  estabUshed  jurisdiction,  form 
or  course  of  pleading,  practice,  or  procedure,  or 
existing  usage,  franchise,  liberty,  custom,  pri- 
yilege,  restriction,  exemption,  office,  appointment, 
payment,  allowance,  or  emolument,  notwith- 
standing that  the  same  respectively  may  have 
been  in  an^  manner  affirmed,  recognised,  or 
derived  by,  in,  or  from  any  enactment  hereby 
repealed; 

nor  shall  this  Act  revive  or  restore  any  juris- 
diction, office,  duty,  drawback,  fee,  parent, 
franchise,  liberty,  custom,  right,  title,  privilege, 
restriction,  exemption,  usage,  practice,  procedure, 
or  other  matter  or  thing  not  now  existing  or  in 
force ; 

and  this  Act  shall  not  extend  to  repeal  uiy 
enactment  so  far  as  the  same  may  be  in  force  in 
any  part  of  Her  Majesty's  Dominions  out  of  the 
United  Kingdom,  except  where  otherwise  ex- 
pressed in  the  said  schedule. 

2.  Tliis  Act  mojy  be  cited  as  The  Statute  Law 
Revision  Act,  1873. 
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Schedule. 


A  description  or  citation  of  a  portion  of  an  Act  is  inclosive  of  the  words,  section,  or  other  part,  first  or  last 
mentioned,  or  otherwise  referred  to  as  forming  the  beginning,  or  as  forming  the  end,  of  the  portion  comprised 
in  the  description  or  citation. 


George  II. 
15  Geo.  2.  c.  30.  |  An  Act  to  prevent  the  Marriage  of  Lunaticks. 


42  Geo.  3.  c.  90. 
in  part. 

C.91. 
in  part. 


44  Geo.  3.  c.  54. 
in  part. 


47  Geo.  3.  Sess.  2. 

0.41. 

48  Geo.  3.  c.  140. 

in  part. 


George  III. 

An  Act  for  amending  the  Laws  relating  to  the  Militia  \-    ^^.     ««^^i«. 
in  England,  and  for  augmenting  the  MiHtia  -  /  ^^  P*"^ '  namely,— 

Section  Eighty-two. 

An  Act  to  raise  and  establish  a  Militia  Force  in  Scot-  \ .    ^^.     ^ ,„ 

land |mpart;  namely,— 

Sections  One  and  Twelve,  so  far  as  they  relate  to  the  qualifications  of 

deputy  lieutenants  and  of  officers  in  the  Militia. 
Section  One  from  **  and  shall  certify  *'  to  "  disapproved  by  His  Majesty". 
Section  Nine  from  "and  every  Deputy  Lieutenant "  to  end  of  that 

section. 
Section  Sixteen  from  "  and  the  Lieutenant  with  "  to  *'  authorized  to  pay 

the  same  ". 
Section  Forty-seven  from  "  and  a  reasonable  Allowance  **  to  end  of  that 

section. 
Section  Seventy-one  from  *'  although  "  to  "  Captains  ". 
Section  Sevens-two  from  "  and  every  such  Surgeon  shall "  to  "  Bat- 
talion to  which  he  shall  belong  ". 
Section  Seventy-three  from  "although  "  to  "  respectively  ". 
Section  Sevenly-six. 
Section  Seventy-seven  from  "and  all  Sergeants,  Corporals  "  to  "legally 

discharged  ". 
Section  Seventy-eight. 
Section   Seventy-nine  from  "all  which  Sergeants"  to  end  of  that 

Section. 
Section  Eighty-two  from  "with  the  Approbation  of  His  Majesty" 

to  end  of  that  section. 
Section  One  hundred  and  three  from  "  and  every  Sergeant "  to  "  no 

more  *',  and  from  "  and  such  Adjutant "  to  end  of  that  section. 
Sections  One  hundred  and  eight  and  One  hundred  and  seventy-one. 

An  Act  to  consolidate  and  amend  the  Provisions  of  1 
the  several  Acts  relating  to  Corps  of  Yeomanry  I  :„  ^.^    ««««^i« 
and  Volunteers  in  Great  Britain;  and  to  make  r  "^  P^^J  namely,— 
further  Regulations  relating  thereto     -        -        -J 
Section  Forty-one. 

An  Act  to  enable  the  East  India  Company  to  raise  Money  upon  Bond 
instead  of  increasing  their  Capital  Stock. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  for  the  more  effectual  Administration  of  the*! 

Office  of  a  Justice  of  the  Peace,  and  for  the  more  I  •      ^^  i 

effectual  Prevention  of  Felonies  within  the  District  p  P^ '  namely,— 
of  Dublin  Metropolis        -  -  -  -J 

Sections  Sixty-eight  and  Ninety-one  to  Ninety-three. 
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c.  144. 

49  Geo.  3.  c.  120. 
in  part. 


51  Geo.  3.  c.  1. 


C.2. 

C.3. 
C.4. 

c.  5. 
c.  6. 
C.8. 
c.  9. 
c.  10. 

c.  11. 

c.  12. 
c.  13. 

c.  14. 

c.  15. 

c.  17. 
c.  18. 


An  Act  for  the  more  effectual  Protection  of  Oyster  Fisheries  and  the  Brood 
of  Oysters,  in  England. 

An  Act  for  amending  and  reducing  into  One  Act  of] 

Parliament  the  several  Laws  for  raising  and  train-  \  in  part ;  namely, — 
ing  the  Militia  of  Ireland    -        -  -  -  J 

Sections  Thirty-five  and  One  hundred  and  thirty-nine. 

An  Act  to  provide  for  the  Administration  of  the  Royal  Authority,  and  for  the 
Care  of  His  Majesty's  Royal  Person,  during  the  Continuance  of  His 
Majesty's  Illness ;  and  for  the  Resumption  of  the  Exercise  of  the  Royal 
Authority  by  His  Majesty. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Su^ar, 
Tobacco,  and  SnufP,  in  Great  Britain  ;  and  on  Pensions,  Offices,  and  Per- 
sonal Estates  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  eleven. 

An  Act  for  raising  the  Sum  of  Ten  millions  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  eleven. 

An  Act  for  raising  the  Sum  of  One  million  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  eleven. 

An  Act  for  raising  the  Sum  of  One  million  by  Treasurv  Bills  for  the  Service 
of  Ireland  for  the  Year  One  thousand  eight  hundred  and  eleven. 

An  Act  for  taking  an  Accoimt  of  the  Population  of  Great  Britain,  and  of 
the  Increase  or  Diminution  thereof.  n 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  Regulation  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  continue  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  himdred  and  thirty-three,  certain  Acts  of  the  Parliament  of  Ireland, 
so  far  as  the  same  relate  to  the  Improvement  of  the  City  of  Dublin,  by 
making  wide  and  convenient  Passages  through  the  same. 

An  Act  to  continue  until  the  Twent^r-fifkh  Day  of  March  One  thousand 
eight  hundred  and  thirty-two,  certain  Acts  of  the  Parliament  of  Ireland, 
so  far  as  the  same  relate  to  the  Duty  on  Coals  imported  into  the  Harbour 
of  Dublin,  and  to  the  regulating  the  Coal  Trade  thereof. 

An  Act  to  continue,  until  the  Twenty-fiffch  Dav  of  March  One  thousand 
eight  hundred  and  twelve,  an  Act  for  regulating  the  Drawbacks  and 
Boimties  on  the  Exportation  of  Sugar  from  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  further  con- 
tinuing until  the  Twenty-ftfth  Day  of  March, — and  ends  with  the  words, 
— Bounty  on  Raw  Sugar  exported,  until  the  Twenty-fifth  Day  of  March 
one  thousand  eight  hundred  and  twelve. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  several 
Laws  relating  to  the  granting  a  Bounty  upon  certain  Species  of  British 
and  Irish  Linens  exported, — and  ends  with  the  words, — ^Tr^'enty-fiffch  Day 
of  March  One  thousand  eight  hundred  and  twelve. 

An  Act  for  enabling  His  Majesty  to  direct  the  Issue  of  Exchequer  Bills 
to  a  limited  Amount,  for  the  purposes  and  in  Manner  therein  mentioned. 

An  Act  to  render  valid  certain  Acts  done  for  completing  the  Regular  Mihtia, 
and  to  indemnify  the  Persons  concerned  therein. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  indemnify  such 
Persons  in  the  United  Kingdom  as  have  omitted  to  qualify  themselves 
for  Offices, — and  ends  with  the  words, — First  Day  of  Hilary  Term  One 
thousand  eight  himdred  and  twelve. 
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c.  19. 
C.24. 

C.25. 

C.27. 

c28. 
c.  29. 

C.3L 

c.  33. 
c.  40. 


c.  41. 
in  part. 


C.42. 
C.44. 
C.45. 

C.46. 
c.  47. 

c.  51. 


An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — Public  Works 
executed  by  the  Office  of  Works  and  others. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  repeal  so  much 
of  an  Act  of  the  Nineteenth  Year  of  His  present  Majesty, — and  ends  with 
the  words, — ^Vessel  entered  inwards  or  outwards  from  or  to  any  Port  in 
Ireland. 

An  Act  for  further  continuing,  until  the  Twenty-fifth  Day  of  July  One 
thousand  eight  hundred  and  thirteen,  an  Act  made  in  the  Thirty-third 
Year  of  His  present  Majesty,  for  rendering  the  Payment  of  Creditors  more 
equal  and  expeditious  in  Scotland. 

An  Act  to  explain  and  amend  Two  Acts  of  the  Fiftieth  and  Fifty-first 
Years  of  His  present  Majesty,  for  coiftinuing  certain  Duties  on  Malt, 
Sugar,  Tobacco,  and  Snuff,  and  other  Purposes  mentioned  in  the  said 
Acts. 

An  Act  for  increasing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers 
and  others  on  quartering  Soldiers. 

An  Act  for  continuing,  imtil  the  First  Day  of  August  One  thousand  eight 
hundred  and  thirteen.  Two  Acts  of  the  Forty-^h  and  Fiftieth  Years  of 
His  present  Majesty,  iJlowing  the  bringing  of  Coals,  Culm,  i£nd  Cinders 
to  London  and  Westminster,  by  Inland  Navigation. 

An  Act  to  continue,  during  the  present  War  and  until  the  Expiration  of 
Six  Calendar  Months  after  the  Ratification  of  a  Definitive  Trea^  of  Peace, 
and  amend  an  Act  made  in  the  Forty-eighth  Year  of  His  present  Majc^, 
for  granting  an  additional  Duty  on  Copper  imported  into  Great  Britain. 

An  Act  for  repealing  so  much  of  Two  Acts  of  the  Fourteenth  and  Twentjr- 
fifth  Years  of  His  present  Majesty  as  relates  to  weaving  Blue  Stripes  m 
British  Calicoes. 

An  Act  to  explain  and  amend  an  Act  of  the  last  Session  of  Parliament,  for 
repealing  certain  Parts  of  several  Acts  relating  to  the  limiting  the  Number 
of  Persons  to  be  carried  by  Stage  Coaches  in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An"| 

Act  to  repeal  so  much  of  an  Act,  passed  in  the  I  •    ^.  .     „«««i„ 
Eighteenth  Year,-am/  ends  with  the  ii;orcfo,— pre-  pP«"5  namely,— 
venting  such  Felonies  -  -  -  -J 

Section  One. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  empower  the* 
Lords  Commissioners  of  the  Treasury  to  exonerate  Distillers  of  Spirits  firom 
Sugar, — and  ends  with  the  words, — Duties  imposed  by  the  said  Act. 

An  Act  for  imposing  an  additional  Duty  on  Linen  imported  into  Great 
Britain  during  the  Continuance  of  the  present  War,  and  for  Six  Months 
after  the  RatScation  of  a  Definitive  Treaty  of  Peace. 

An  Act  for  taking  away  the  public  Use  of  certain  Ships  Rooms  in  the  Town 
of  Saint  John,  in  the  Island  of  Newfoundland ;  and  for  instituting  Sur- 
rogate Courts  on  the  Coast  of  Labrador,  and  in  certain  Islands  a^aoent 
thereto. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  authorize  the  Officers  of  the  Customs  to  act  for  the  Superin- 
tendant  of  Quarantine,  and  his  Assistant. 

An  Act  for  carrying  into  Effect  the  Provisions  of  a  Treaty  of  Amity, 
Commerce,  and  Navigation  concluded  between  His  Msgesty  and  His  Royal 
Highness  the  Prince  Regent  of  Portugal. 
Repealed  as  to  all  Her  Migesty*s  Dominions. 

An  Act  for  abolishing  the  Duties  of  the  Prizage  and  Butlerage  of  Wines  in 
Ireland. 
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c.  53. 
c.  54. 
c.  60. 
c.  63. 


c.  64. 
in  part. 


c.  70. 

c.  75. 
in  port. 


c.  76. 


^  c.  78. 
in  part. 


c.  80. 
c.  81. 

C.84. 
C.85. 
c.  86. 
C.88. 


}- 


An  Act  for  raising  the  Sum  of  Six  Millions^  by  Exchequer  Bills,  for  the 
Service  of  Great  Britain,  for  the  Year  One  thousand  eight  hundred  and 
eleven; 

An  Act  for  raising  the  Sum  of  One-  million  five  hundred  thousand  Pounds, 
bv  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  eleven: 

An  Act  to  repeal  the  Duties  of  Stamps  on  Hats  made  in  Ireland,  and  on 
Licences  to  Persons  to  manufacture  Hats,  or  to  utter  or  vend  Hats  in 
Ireland,  and  all  Regulations  for  securing  the  said  Duties; 

An  Act  to  authorize  the  Punishment,  by  Ck>nfinement  and  haitl  Labour, 
of  Persons  in  Ireland  liable  to  Trtuisportation ;  and  to  repeal  so  much  of 
a  former  Act  as  relates  to  that  Subject. 

An  Act  to  enable  the  East  India  Company  to  raise  a  further  Sum  of 
Money  upon  Bond,  instead  of  increasing  their  Capital  Stock ;  and 
to  alter  and  amend  an  Act,  passed  in  the  Forty-seventh  Year  of  the 
Reign  of  His  present  Majesty,  relative  thereto 
Except  the  last  two  Sections. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  for  repealing  the  Hat  Duty  in  Great  Britain. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  making^ 

further  Provision  for  the  Payment  of  Salaries  and  other  Charges  I  . 

in  the  Office  of  the  Commissioners  for  the  AfPiairs  of  India, — and  |  * 
ends  with  the  words, — to  take  up  Ships  by  private  Contract  -  J 

Except  Section  Four. 

Repealed  as  to  all  Her  Mi^'esty's  Dominions. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  letting  to  farm 
the  Duties  on  Horses  hir^  bv  the  Mile  or  Stage,  to  be  used  in  levelling, 
— and  ends  with  the  loorcfo,— facilitating  the  R^veiy  of  the  said  Duties. 

An  Act  to  make  Provision  in  certain  Cases  for  the  Wives  1 
and  Families  of  Seijeants,  Corporals,  Dnmuners,  and  > in  part;  namely, — 
Privates, serving  in  the  Militia  of  Ireland     -  -J 

Section  One. 

Section  Twenty-five,  except  as  to  the  county  of  the  city  of  Dublin. 

Sections  Thirty-one  and  Thirty-two. 

An  Act  to  render  valid  certain  Indentures  for  the  binding  of  Parish 
Apprentices. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  First  Day  of  Augast,— and  ends  with  the  words, — accounting  for  Public 
Money  in  Ireland. 

An  Act  the  title  qf  which  begins  with  the  words,— An  Act  to  explain  an  Act 
passed  in  the  Twenty-second  Year  of  His  present  Majesty, — and  ends  with 
the  words, — so  far  as  relates  to  Coal  Meters  and  Com  Meters  of  the  City 
of  London. 

An  Act  to  enable  the  Commissioners  of  His  Msgesty*s  Treasurv  to  issue 
Excheauer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  nave  been 
or  shall  be  granted  by  Parliament  for  the  Service  of  Great  Britain  for  the 
Year  One  thousand  eight  hundred  and  deven. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  unti 
the  Fifth  Day  of  July,— anrf  ends  with  the  ironfo,— Drawbacks  on  the 
Exportation  of  certain  Goods,  Wares,  and  Merchandize  into  and  ir«n 
Ireland. 

An  Act  for  raising  the  Sum  of  Two  hundred  thousand  Pounds  by  Treasury 
Bills  for  the  Service  of  Ireland  for  the  Year  One  thousand  eight  hundred 
and  eleven. 
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c.  90. 

C.91. 
C.92. 

C.94. 
C.95. 
C.99. 


c.  103. 
in  part. 


c.  107. 
c.  108. 

c.  109. 
c.  111. 

0.112. 

c.  113. 

c.  114. 
in  part. 

c.  117. 


c.  118. 
in  part. 


An  Act  for  de&ajinff,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twelve,  the  Charge  of  the  Pay  and  Cloathing  of  the 
Mihtia  of  Ireland;  and  for  making  Allowances  in  certain  Cases  to 
Subaltern  Officers  of  the  said  Militia  during  Peace. 

An  Act  for  discharging  certain  Arrears  of  Quit,  Crown,  and  Composition 
Rents,  which  have  b^  growing  due  in  Ireland. 

An  Act  to  repeal  certain  Pkrts  of  several  Acts  of  the  Parliament  of  Ireland, 
relating  to  the  Tolls  on  Stage  Coaches,  carrying  above  a  certain  Number 
of  Passengers,  and  to  make  other  Provisions  in  lieu  thereof. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue  until 
the  Twen^-ninth  Day  of  July, — and  ends  with  the  words, — ascertaining 
the  Bounoaries  of  the  said  Forest,  and  the  Lands  of  the  Crown  within 
the  same. 

An  Act  to  explain  and  amend  certain  Laws  of  Excise  respecting  the  Duties 
on  Estates  and  Goods  sold  by  Auction ;  the  allowinff  Dealers  to  roast 
their  own  Coffise  on  certain  Conditions;  and  to  the  Water  Mark  of  the 
Year  on  Paper  intended  for  Exportation. 

An  Act  for  removing  Doubts  as  to  the  Roistering  of  certain  PM>perty 
purchased  or  sold  under  the  Land  Tax  Hedemption  Act,  in  Right  of 
which  Persons  may  claim  to  vote  at  Elections  of  Members  to  serve  in 
Parliament. 

An  Act  to  authorize  the  allowing  Officers  to  retire  1 
on  Half  Pay  or  other  Allowances,  under  certain  y  in  part;  namely, — 
Restrictions  -  •  •  •  •  -J 

Section  Two. 
Section  Three,  the  words  *'  or  on  Full  Fby  from  any  Veteran  Battalion  "• 

An  Act  for  defraying  the  Charge  of  the  Pay  and  Cloathing  of  the  Militia 
and  Local  Militia  in  Great  Britain  for  the  Year  One  thousand  eight 
hundred  and  eleven. 

An  Act  the  title  of  which  bwins  with  the  words^ — ^An  Act  to  revive  and  con- 
tinue, until  ike  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — 
Militia  of  England,  £sembodiea  under  an  Act  of  the  same  Session  of 
Parliament. 

An  Act  for  making  Allowances  in  certain  Cases  to  Subaltern  Officers  of 
the  Militia  in  Great  Britain,  while  disembodied. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  permitting 
Sir  William  Bishop  and  George  Bishop  to  continue, — and  ends  with  the 
words, — Treasury  to  exonerate  Distillers  of  Spirits  from  Sugar  firom  the 
Excess  of  Duties  therein  mentioned. 

An  Act  for  enabling  His  Majesty  to  raise  the  Sum  of  Three  Millions  for 
the  Service  of  Great  Britain. 

An  Act  for  granting  to  His  Mi^'esty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

An  Act  to  permit  the  Services  of  the  Regiment  of 
Miners  of  Cornwall  and  Devon  to  be  extended 
Ireland         -  -  -  - 

Section  One. 

Section  Two  to  "  instead  thereof  ". 

Sections  Five,  Eight,  and  Ten  to  Fourteen. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  granting  to 
His  Majesty  certain  Sums  of  Money  out  of  the  Consolidated  Fund,— ofu^ 
ends  with  the  words, — Supplies  granted  in  this  Session  of  Parliament. 

An  Act  to  permit  the  Interchange  of  the  British  and  1 .         .  , 

Irish  Militias  respectively     ...  .  |  m  part ;  namely,— 

Section  One. 


^1. 
to  Vii 


in  part;  namely, — 
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STATUTES  OF  THE  REALM. 


[chap.  9U 


c.  119. 


c.  121. 


c.  122. 


c.  123. 
c.  124. 


c.  125. 
c.  126. 


c.  127. 


n.  128. 


5i>  Geo.  3.  c.  1. 


C.3. 


C.4. 


c.  6. 


C.6. 


c.  7. 


Section  Two  to  "  instead  thereof"  and  from  "And  eveiy  Person"  to 
end  of  that  Section,  so  far  as  the  last-mentioned  part  relates  to  the 
Militia  raised  in  Great  Britain. 

Section  Five,  so  far  as  it  relates  to  49  Geo.  3.  c.  86.  and  to  the  Militia 
raised  in  England. 

Sections  Eleven  to  Fifteen. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  repealing  Two 
Acts  made  in  the  Forty-second  and  Forty-seventh  Years, — and  ends  with 
the  words, — Six  Weeks  from  the  Commencement  of  the  l^en  next  Session 
of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  suspend  the 
Payment  of  all  Drawbacks  on  Spirits  made  or  distilled  in  Great  Britain 
or  Ireland, — and  ends  tcith  the  words, — ^Three  Months  after  the  Com- 
mencement of  the  next  Session  of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue,  until 
the  First  Day  of  January, — and  ends  with  the  words, — Bogs  in  Ireland, 
and  the  Practicability  of  draining  and  cultivating  them,  and  the  best 
Means  of  effecting  the  same. 

An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  further  to  extend 
and  render  more  effectual  certain  Provisions  of  an  Act  passed  in  the 
Twelfth  Year,— ami  ends  with  the  words, — extending  the  Provisions  of  the 
said  former  Acts. 

An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in  England. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  extend  an  Act 
made  in  the  Eighteenth  Year, — and  ends  with  the  words, — Expences  of 
Hustings  and  Poll  Clerks,  so  fcur  as  regards  the  City  of  Westminster. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  making  more 
effectual  Provision  for  preventing  the  current  Gold  Coin, — and  ends  with 
the  words, — staying  Proceedings  upon  any  Distress  by  Tender  of  such 
Notes. 

An  Act  to  explain  an  Act  passed  in  this  present  Session  of  Ptoliament, 
intituled.  An  Act  to  permit  the  Interchange  of  the  British  and  Irish 
Militias  respectively. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar, 
Tobacco,  and  Snuff,  in  Great  Britain;  and  on  Pensions,  Offices,  and 
Personal  Estates  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twelve. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  revive  and  con- 
tinue, until  the  Thirty-first  Day  of  December, — and  ends  with  the  words, — 
Worts  or  Wash  made  ^om  Sugar  during  the  Prohibition  of  Distillation 
from  Com  or  Grain  in  Great  Britain. 

An  Act  for  raising  the  Sum  of  Ten  millions  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  twelve. 

An  Act  for  raising  the  Sum  of  One  million  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
tnousand  eight  hundred  and  twelve. 

An  Act  for  making  provision  for  the  better  Support  of  His  Mijesty's 
Household  during  the  Continuance  of  His  M^^esty's  Indisposition. 

An  Act  for  granting  to  His  Majesty  a  certain  Sum  for  defraying  tiie 
Expences  incident  to  the  Assumption  of  the  personal  Exercise  of  the 
Eoval  Authority  by  His  Royal  Highness  the  Prince  Regent  in  the  Name 
and  on  the  Behalf  of  His  Majesty. 
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c.  8. 


clO. 


c.  11. 
in  part. 


c.  12. 
c.  13. 

c.  16. 
C.17. 

c.  19. 
C.20. 

C.21. 

c.  22. 
c.  23. 
C.25. 


C.28. 
in  part. 


C.31. 


An  Act  the  title  of  which  begins  with  the  words^ — An  Act  for  the  Ref(ulation 
of  His  Majesty's  Household,^-ami  ends  with  the  words, — ^Administration 
of  the  Royal  Authority  during  His  Majesty's  lUness. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  amend  an  Act 
of  the  Fiftieth  Year  of  His  present  Majesty, — and  ends  with  the  words, — 
Company  of  Merchants  of  England  trading  to  the  East  Indies. 

An  Act  to  repeal  an  Act  passed  in  the  Thirty-ninth  and") 
Fortieth  Year  of  His  present  Maiesty,  for  establishing  | 
certain  Regulations  m  the  Offices  of  the  House  of  Sin  part;  namely,— 
Commons,  and  to  establish  other  and  further  Regu- 1 
ktions  in  the  said  Offices      -  -  -  -J 

Section  One. 

Section  Three  from  ''and  shall  by"  to  end  of  that  Section. 

Section  Four. 

Section  Five  from  "and  applied  by  "  to  end  of  that  Section. 

Section  Six  from  "  and  it  shall  bo  "  to  end  of  that  Section. 

Sections  Seven  to  Ten,  Twelve  and  Thirteen. 

Section  Fifteen  from  *'  Provided  "  to  end  of  that  Section. 

Section  Sixteen  from  "and  in  the  Case"  to  end. 

An  Act  for  extending  the  Laws  for  preventing  the  Embezzlement  of  His 
Mf^esty's  Naval,  Ordnance,  and  Victualling  Stores  to  Ireland. 

An  Act  to  alter  and  amend  an  Act  passed  in  the  Fifty-first  Year  of  the 
Reign  of  His  present  Migesty,  for  the  Relief  of  certain  Insolvent  Debtors 
in  England. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  further  con- 
tintung,  until  the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — 
Bounty  on  Raw  Sugar  exported,  until  the  Twenty-fifth  Day  of  March 
One  thousand  eight  hundred  and  thirteen. 

An  Act  for  the  more  effectual  Preservation  of  the  Peace,  by  enforcing  the 
Duties  of  Watching  and  Warding,  until  the  First  Day  of  March  One 
thousand  eight  hundred  and  fourteen,  in  Places  where  Disturbances 
prevail  or  are  apprehended. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  granting  to 
His  Migesty  a  Sum  of  Money  to  be  raised  by  Lotteries. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  several 
Laws  relating  to  permitting  the  Importation  of  Tobacco, — and  ends  with 
the  words, — ^Merchandize  into  and  from  certain  Ports  in  the  West  Indies, 
until  the  Twenty-fifth  Day  of  March  One  thousand  eight  hundred  and 
fourteen. 

An  Act  to  render  valid  and  effectual  certain  Oaths  adndnistered  to  and 
taken  by  certain  Members  of  the  House  of  Commons  before  Deputies  of 
the  late  Lord  Steward  of  His  Majesty's  Household,  during  the  Vacancy 
of  the  said  Office. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  continue,  until  the  Twenty-fifth  Dav  of  March  One  thousand 
eight  hundred  and  thirteen,  an  Act  for  reguktinff  the  Drawbacks  and 
Bounties  on  the  Exportation  of  Sugar  from  Ireland. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parlia-  "| 
ment,  making  Provision  for  the  Families  of  Militia  I  in  part;  namely,— 
Men  in  Ireland         -  -  -  -  -  J 

The  last  two  Sections. 

An  Act  to  repeal  an  Act  made  in  the  Thirty-ninth  Year  of  the  Reign  of 
Queen  Elizabeth,  intituled  An  Act  against  lewd  and  wandering  Persons 
pretending  themselves  to  be  Soldiers  or  Mariners. 
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[OHJLP.  91. 


c.  33. 


C.38. 
in  part. 


C.40. 
C.41. 

C.43. 
C.45. 

C.47. 

c.  60. 

c.  64. 
c.  67. 

c.  61. 
C.66. 


An  Act  the  title  of  which  be^ns  with  the  words, — An  Act  to  continue,  until 
the  Expiration  of  Six  Months, — and  ends  with  the  words, — Timber  for 
Na^nal  Purposes,  firom  the  British  Colonies  in  North  America,  Duty  firec. 

An  Act  for  amending  the  Laws  relating  to  the  I^^^^^^lj^  «--f  nundv— > 
Militia  in  Englana  -  -  -  -  ^j-mpan;  nameiy. 

Section  One. 

Section  Two,  the  words  "  being  qualified  as  herein  after  is  directed, 

and" — ''qualified  as  herein  after  directed,"  and  from ''and  shall 

certify"  to  "disapproved  bv  Hia  Migeety;". 
Sections  Five  and  Seven  to  Twelve. 

Section  Thirteen,  the  words  "  with  the  like  QualificationB,  and  ". 
Section  Fifteen. 

Section  Seventeen  from  "  and  if  "  to  "Act,". 
Section  Nineteen. 
Section  Thirty-nine  to  "  present  Period  of  Service  in  the  said  Local 

Militia :  Provided  alwajrs,  that  "• 
Sections  Sixty-nine  to  Seventy-one. 

Section  Seventy-seven  from  "  although  "  to  "  for  Captains  :"• 
Section  Seventy-nine  from  "although"  to  "respectively:". 
Sections  Eighl^-one,  One  hundred  and  ninety-eight  and  One  hundred 

and  ninety-nine. 
Section  Two  hundred  and  one  so  far  as  it  relates  to  courts  in  the 

principality  of  Wales  or  of  the  county  palatine  of  Chester. 
Section  Two  hundred  and  nine. 
Schedule  (A.). 

An  Act  to  make  Provision  for  a  limited  Time  respecting  certain  Grants  of 
Offices. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  amend  and 
continue  until  Uie  Twentv-fifth  Day  of  March, — and  ends  with  the  words, 
— Public  Works  executed  by  the  O^oe  of  Works  and  others. 

An  Act  for  increasing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers 
and  others  on  quartering  Soldiers. 

An  Act  to  suspend  the  Exportation  from  Ireland  to  Parts  beyond  the  Seas 
of  Spirits  made  or  distilled  in  Ireland  from  Com  or  Grain,  until  the 
Thirty-first  Day  of  December  One  thousand  eight  hundred  and  twelve. 

An  Act  to  revive  and  continue  until  the  Thirty-first  Day  of  December  One 
thousand  eight  hundred  and  twelve,  so  much  of  an  Act  made  in  the 
Fort^-ninth  Year  of  His  present  Majesty,  to  prohibit  the  Distillation  of 
Spirits  from  Com  or  Grain  in  the  United  Kingdom,  as  relates  to 
Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
Three  Months  after  the  Commencement  of  the  next  Session, — and  ends 
with  the  words, — staying  Proceedings  upon  any  Distress  by  Tender  of 
such  Notes ;  and  to  extend  the  same  to  Ireland. 

An  Act  for  continuing,  until  the  First  Da^r  of  August  One  thousand  eight 
hundred  and  thirteen,  several  Laws  relating  to  t£e  Duties  on  Glass  made 
in  Great  Britain. 


An  Act  to  enable  His  Mi^es^  to  settle  on  their  Royal  Highnesses  the 
Princesses  Augusta  Sophia,  Elizabeth,  Mary,  and  Sophia,  an  Annuity  of 
Thirty-six  thousand  Pounds,  instead  of  the  Annuity  settled  on  them  by 
an  Act  passed  in  the  Eighteenth  Year  of  His  present  Msjesty, 

An  Act  to  grant  an  Excise  Duty  on  Spirits  made  or  distiUed  from  Sugar 
in  Ireland,  during  the  Prohibition  of  Distillation  fiH)m  Com  or  Grain 
there,  in  lieu  of  the  Excise  Duly  now  chargeable  thereon^  and  to  aUow  a 
Drawback  on  the  Export  theredL 

An  Act  to  allow  the  Use  of  Sugar  in  brewing  Beer  in  Great  Britain. 
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0.66. 
in  part. 


C.67. 


C.68. 
in  part. 


C.69. 

C.73. 

c.  74. 

c.  78. 
C.80. 

C.83. 

c.  84. 
C.86. 

C.89. 


1} 


in  part ;  namely, — 


An  Act  the  title  qf  which  begins  with  the  words, — An 
Act  to  explain  and  amend  an  Act  of  the  Fiftieth 
Year, — ana  ends  with  the  words, — Grant  of  such 
Offices  -  -  .  -  . 

Sections  Three  and  Four. 

Section  Six  from  "  within  "  to  "  thereafter  ". 

Sections  Seven,  Twelve,  and  Sixteen  to  Eighteen. 

An  Act  for  settling  and  securing  certain  Annuities  on  the  Widow  and 
eldest  Son  of  the  late  Right  Honourable  Spencer  IPerceval,  and  for 
granting  a  Sum  of  Money  for  the  Use  of  his  oUier  Children. 

""  Mmtbhi^^uS?-''  Laws  relating  to  the  Loci  Jj„p^^  .^^ _. 

Section  One. 

Section  Two,  the  words  ''being  qualified  as  herein  after  is  directed, 

and" — "qualified  as  herein  after  directed,"  and  from  ''and  shall 

certify  "  to  "  disapproved  by  His  Majesty ;". 
Sections  Five  to  Ten. 

Section  Eleven,  the  words  "with  the  like  Qualifications,  and  "• 
Section  Thirteen. 

Section  Fifteen  firom  " and  actually"  to  "  Act,". 
Section  Seventeen. 
Section  Thirty-seven  to  "present  Period  of  Service  in  the  said  Local 

Militia:  Provided alwa^jrs, that ". 
Sections  Sixty-seven  to  Sixty-nine. 

Sections  Seventy-six  from  "although  "  to  "for  Captains  :". 
Section  Seventy-eight  fiwn  "  although  "  to  "respectively :". 
Sections  Eighty,  (hie  hundred  and  seventy-nine.  One  hundred  and 
and  One  hundred  and  eighty-nine. 


eighl 
Schedi 


(A.). 


An  Act  to  continue,  until  the  Fifth  Day  of  Julj  Otie  thousand  eight 
hundred  and  thirteen,  several  Acts  for  grantmg  certain  Rates  and 
Duties,  and  for  allowing  certain  Drawbacks  and  Bounties  on  Goods,. 
Wares,  and  Merchandise,  imported  into  and  exported  fh>m  Ireland. 

An  Act  for  repealing  so  much  of  an  Act  of  the  Thirty-sixth  Year  of  His 
present  Miuestv,  for  the  better  Relief  of  the  Poor  within  Englamd,  and 
enlarging  the  rowers  of  the  Guardians  of  the  Poor,  as  limits  the  annual 
Amount  of  the  Assessments. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
the  First  Day  of  Januaiy, — and  ends  with  the  words, — Bogs  in  Ireland, 
and  the  Practicability  of  draining  and  cultivating  them,  and  the  best 
Means  of  effecting  the  same. 

An  Act  to  make  better  Provision  for  the  Commissioners  of  Appeal  in 
Revenue  Causes  in  Ireland. 

An  Act  for  extending  the  Period  in  which  Deeds  were  directed  to  be 
enrolled  by  an  Act  of  the  Fiftieth  Year  of  His  present  Muesty,  for 
amending  several  Acts  fiHr  the  Redemption  and  Sale  of  the  Land  Tax. 

An  Act  the  title  of  which  begins  with  the  wards, — ^An  Act  to  revive  and 
continue,  until  the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, 
— Militia  of  England,  disembodied  under  an  Act  of  the  same  Session  of 
Parliament. 

An  Act  for  making  Allowances  in  certain  Cases  %o  Subaltern  Officers  of  the 

Militia  in  Great  Britain,  while  disembodied. 
An  Act  for  raising  the  Sum  of  Five  Millions  by  £xcheq[uer  Bills,  for  the 

Service  of  Great  Britain,  for  the  Year  One  thousand  eight  hundred  and 

twelve. 

An  Act  for  charging  an  additional  Dutv  on  Copper  imported  into  Great 
Britain,  until  the  Expiration  of  Six  Calendar  Months  after  the  Ratifi* 
cation  of  a  Definitive  Treaty  of  Peace. 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


C.90. 
C.91. 

c.  92. 


c.  95. 
in  part. 


c.  105. 
in  part. 


c.  111. 


«.112. 


«.  113. 


c.  114. 


c.  121. 


c.  122. 


An  Act  for  raising  the  Sum  of  Five  hundred  thousand  Pounds  hj  Treasury 
Bills  for  the  Service  of  Ireland,  for  the  Year  One  thousand  eight  hundied 
and  twelve. 

An  Act  to  continue,  lintil  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  fourteen,  an  Act  made  in  the  Parliament  of  Ireland, 
in  the  Twenty-seventh  Year  of  His  present  Mijesty,  for  the  better  Exe- 
cution of  the  Law  and  IVeservation  of  the  Peace  within  Counties  at 
large. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  First  Dajr  of  August, — and  ends  with  the  words, — accounting  for 
public  Money  in  Ireland. 

An  Act  to  amend  and  regulate  the  Assessment  and  Collection  of  "| 
the  Assessed  Taxes,  and  of  the  Rates  and  Duties  on  Profits  arising  I  __ 
from  Property,  Professions,  Trades,  and  Offices,  in  that  Pftrt  of  [  * 
Great  Bntain  called  Scotland         ....  -J 

Except  Sections  Thirteen,  Fourteen,  Twenty,  Twenty-three,  and  Twenty* 
four. 

An  Act  the  title  of  which  begins  with  the  words, — Anl 
Act  to  continue,  amend,  and  extend  the  Provisions  I 

of  an  Act  passed  in  the  Forty-eiffhth  Year, — and  ends  I  .  ^^ .  namfilT  — 

with  the  words, — Militia,  for  the  Purpose  of  directing  [  ^^  *  namciy, 
the  Distribution  and  securing  the  due  Application 
thereof         -           ....           -J 

So  far  as  relates  to  the  Acts— 

48  Geo.  3.  c.  107. 
37  Geo.  3.  c.  4. 

43  Geo.  3.  cc.  82,  83. 

44  Geo.  3.  cc.  56,  66. 

47  Geo.  3.  Sess.  2.  c  71. 

49  Geo.  3.  c.  53. 

50  Geo.  3.  c.  24. 

51  Geo.  3.  c.  20. 

Section  Five,  so  fax  also  as  it  relates  to  courts  in  the  principality  of 
Wales  or  of  the  county  palatine  of  Chester. 

An  Act  for  defira^ng  the  Chaive  of  the  Pay  and  Clothing  of  the  Militia 
and  Local  Mihtia  in  Great  Britain  for  the  Year  One  thousand  eight 
hundred  and  twelve. 

An  Act  for  defraying,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  thirteen,  the  Charge  of  the  Pay  and  Clothing  of  the 
Militia  of  Ireland;  and  for  making  Allowances  in  certain  Cases  to 
Subaltern  Officers  of  the  said  Militia  during  Peace. 

An  Act  for  raising  the  Sum  of  One  million  two  hundred  and  sixteen 
thousand  six  hundred  and  sixty-six  Pounds  Thirteen  Shillinffa  and 
Fourpence  Irish  Currency  b^  Treasury  Bills  for  the  Service  of  Ireland 
for  the  Year  One  thousand  eight  hundred  and  twelve. 

An  Act  to  enable  the  Commissioners  of  His  Majesty's  Treasury  to  issue 
Exchenuer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been 
or  shall  be  granted  by  Parliament  for  the  Service  of  Great  Britain  for 
the  Year  One  thousand  eight  hundred  and  twelve. 

An  Act  to  authorize  the  Transfer  to  the  East  Indies  of  Debts  originally 
contracted  there  on  the  Part  of  the  East  India  Company,  payable  in 
England. 
Repealed  as  to  all  Her  Migesty's  Dominions. 

An  Act  to  remove  Doubts  as  to  an  Act  passed  in  the  Fiftieth  Year  of  the 
Reign  of  His  present  Majesty,  relating  to  raising  Men  for  the  Service  of 
the  East  India  Company. 
Repealed  as  to  all  Her  Majesty's  Dominions. 
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c.  125. 
c.  127. 

C.129. 
c.  132. 

c.  133. 

c.  134. 
in  part. 


c.  137. 


c.  143. 
in  part. 


c.  146. 
in  part. 


An  Act  for  granting  to  His  Majesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

An  Act  to  prohibit,  until  the  First  Dav  of  November  One  thousand  eight 
hundred  and  twelve,  the  making  of  Starch,  Hair  Powder,  and  Blue,  mm 
Wheat  and  other  Articles  of  Food;  and  for  suspending  Part  of  the 
Duties  now  payable  on  the  Importation  into  Great  nritain  of  Starch. 

An  Act  for  amending  Two  Acts  passed  in  the  Forty-eighth  and  Forty- 
ninth  Years  of  His  present  Majesty,  for  enabling  the  Commissioners 
for  the  Reduction  of  the  National  Debt  to  grant  Life  Annuities. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  explaining, 
amending,  and  extending  the  several  Laws, — and  ends  with  the  words,-^ 
Pensions  paid  to  the  Widows  of  Officers  of  the  Army. 

An  Act  for  taking  an  Account  of  the  Population  of  Ireland,  and  of  the 
Increase  or  Dinunution  thereof. 

AnActfor  the  better  Regulation  of  the  Butter  Trade  in  l-^. , 

Ireknd         .....  . |m part  5  namely,— 

Section  One. 

Section  Fourteen  the  words — "  made  otherwise  than  as  herein  directed, 
or  "  (wherever  they  occur)—**  or  not  having  the  Staves,  Head  and 
Bottom  thereof  of  the  Thickness  herein-after  reo  uired," — from  "  and 
no  "  to  "  public  Weighmaster  or  joint  i>ublic  Weighmasters,  his  or 
their  Deputy  or  Deputies ; " — ^fix>m  "  and  in  case  any  '*  to  "  Discretion 
of  such  Mayor,  Chief  Magistrate  or  Justice,  as  the  case  may  be; " — 
*'  but  they  shall  not  give  an^r  Allowance  for  Soaka^  on  any  such 
Cask," — **not  made  as  herein,  or'* — "or  not  havmg  the  Staves, 
Bottom  and  Head  thereof  of  the  Thickness  herein  after  mentioned 
and  required," — **  made  or  "  and  "  or  not  having  the  Staves,  Bottom 
and  Head  thereof  of  the  Thickness  herein  after  reuuired,". 

Section  Fifteen  to  "  determine  conoeminff  the  same ;". 

Section  Seventeen  from  ''  and  that  eveiy^'  to  "  such  Cask  or  Casks ;". 

Section  Eighteen. 

Section  Nineteen,  the  words  "  and  Allowance  for  Soakage  *'  and  **  or 
Allowance  for  Soakage  ". 

Section  Twenty. 

Section  Twenty-three,  the  words  "  not  made  conformable  to  this  Act, 
or  are  " — "  or  have  not  the  Staves,  Head  and  Bottom  thereof  of  the 
Tliickness  herein  required," — "  to  be  made  contrary  to  Law,  or  "  and 
*'or  not  to  have  the  Staves,  Head  and  Bottom  thereof  of  the 
Thickness  herein  required,". 

Section  Twenty-six  from  "  such  Person  "  to  "  Evidence ;". 

Section  Thirty-two. 

An  Act  for  extending  the  Time  for  the  Payment  of  certain  Sums  of  Money, 
advanced  by  way  of  Loan  under  an  Act  passed  in  the  last  Session  of 
Parliament,  for  enabling  His  Mi^esty  to  durect  the  Issue  of  Exchequer 
BUls,  to  a  limited  Amount,  for  the  Purposes  and  in  the  Manner  therein 
mentioned. 

An  Act  for  amending  and  reducing  into  One  Act  the  Provisions  con-1 

tained  in  any  Laws  now  in  force  imposing  the  Penaltv  of  Death  I   

for  anv  Act  done  in  Breach  of  or  in  Resistance  to  any  Part  of  the  |  ' 
Laws  for  collecting  His  Migesty's  Revenue  in  Great  Britain  -J 

Except  Section  Six. 

An  Act  for  the  better  regulating  and  preserving  Parish  "I 
and  other  Registers  of  Births,  Baptisms,  Marriages,  y  in  part ;  namely,— 
and  Burials  in  England        -  -  -  -  J 

Section  Eleven  from  *'  without  Postage  "  to  end  of  that  Section. 

Sections  Thirteen  and  Nineteen. 

Section  Twenty  from  "  Provided  always  "  to  end  of  that  Section. 
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[CHAP.  91. 


c.  148. 


c.  149. 


c.  161. 
in  part. 


c.  162. 


c.  164. 


c.  155. 
in  part. 


c.  160. 

c.  162. 

c.  163. 

cl64. 

c.  166. 

53  Geo.  3.  c.  1. 

c.  6. 

c.  6. 

C.7. 

c.  12. 

>^inptrt;  namelj,— 


An  Act  to  enable  the  Keeper  of  His  Mfjestr's  Privj  Pniae  for  the  Tuat 
being  to  dispose  of  and  transfer  all  such  Publick  Stocks  or  Funds  as  now 
do  or  shall  nereafter  stand  in  his  Name  in  the  Books  of  the  Govenior 
and  Company  of  the  Bank  of  England  in  Trust  for  His  Migesty. 

An  Act  to  regulate  the  Separation  of  damaged  from  sound  Coffee,  and  to 
permit  DeaSsrs  to  send  out  an^  Quantity  of  Coffee  not  exceeding  Eight 
Pounds  Weight  without  Permit,  until  tne  End  of  Two  Tears  from  the 
passing  of  thu  Act. 

An  Act  the  title  qf  which  begins  ¥)ith  the  words, — ^An  Act' 
to  extend  the  Provisions  of  an  Act  of  the  last  Session, 
— and  ends  with  the  words, — Pensions  and  Allowances 
as  are  given  to  British  Officers  under  the  like  Cir- 
cumstances -  •  -  -  - 
Section  Three. 

An  Act  to  repeal  an  Act  passed  in  the  Forty-ninth  Year  of  His  present 
Majesty,  intituled  An  Act  for  better  regulating  the  Office  of  Agent 
General  for  Volunteers  and  Local  Militia»  and  for  the  more  effectually 
regulating  the  said  Office. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  fttw  granting  to 
His  Majesty  certain  Sums  of  Money  out  of  the  Consolidated  Fund,— 
and  ends  with  the  words, — appropriating  the  Supplies  granted  in  Uiis 
Session  of  Parliament. 

An  Act  to  repeal  certain  Acts,  and  amend  other  Actsl 
relating  to  Religious  Worship  and  Assemblies,  and  i*  in  part;  namely,— 
Persons  teaching  or  preaching  therein  •  -J 

Section  One. 

Section  Ten  so  far  as  it  relates  to  courts  in  Wales  or  of  the  county 
palatine  of  Chester. 

An  Act  to  enable  Justices  of  the  Peace  to  order  parochial  Relief  to  Prisoners 
confined  under  Mesne  IVocess  for  Debt  in  such  Gaob  as  are  not  County 
Gaols. 

An  Act  for  the  Preservation  of  the  Public  Peace  in  certain  disturbed  Counties 
in  England;  and  to  give,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  himdied  and  thirteen,  additional  Powers  to  Justices  for 
that  Purpose. 

An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in  Ireland. 

An  Act  for  enabling  His  Majesty  to  raise  the  Sum  of  Three  Millions  for  the 
Service  of  Great  Britain,  and  for  applying  the  Sum  of  Two  hundred 
thousand  Pounds  British  Currency  for  the  Service  of  Ireland. 

An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in  England. 

An  Act  to  continue,  until  the  First  Day  of  October  One  thousand  eight 
hundred  and  thirteen,  an  Act  of  the  last  Session  of  Parliament,  for 
allowing  the  Use  of  Sugar  in  Brewing  Beer  in  Great  Britain. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — staying 
Proceedings  upon  any  Distress  by  Tender  of  such  Notes. 

An  Act  to  explain  and  amend  an  Act  passed  in  tiie  Fifty-second  Year  of 
the  Reign  of  His  present  Miyesty,  intituled  An  Act  for  the  Relief  of  cortain 
Insolvent  Debtors  in  England;  and  to  enlarge  the  Powers  of  the  same  in 
certain  Cases. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
the  Thirty-first  Day  of  December, — and  ends  with  the  words, — Duties  on 
Spirits  made  frt>m  Sugar  in  Ireland. 

An  Act  for  indenmifVing  such  Persons  as  have  advised  or  acted  under 
an  Order  in  Council  for  allowing  the  Importation  of  certain  Articles  into 
the  West  Indies,  and  for  permitting  such  Importation  until  the  Iliirtieth 
Day  of  June  One  thousand  eight  hundred  and  thirteen. 
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c.  14. 

c.  15. 

c.  16. 

C.17. 

C.23. 

C.24. 

in  part. 

c.  25. 

C.26. 
C.27. 


C.28. 
in  part. 


C.29. 
in  part. 


C.31. 

C.32. 

C.35. 
C.39. 

C.40. 


-    in  part;  namely, — 


An  Act  to  explain  so  much  of  Two  Acts,  for  regulating  His  Majesty's 
Household  and  other  Purposes,  as  relates  to  the  Powers  of  the  Com- 
missioners for  the  Care  and  Management  of  His  Majesty's  Real  and 
Personal  estate. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar, 
Tobacco,  and  Snu£P,  in  Grreat  Britain;  and  on  Pensions,  Offices,  and 
Personal  Estates  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  thirteen. 

An  Act  for  raising  the  Sum  of  Ten  millions  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  thirteen. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Anny  and  their  Quarters. 

An  Act  to  repeal  so  much  of  an  Act  of  this  Session  as  continues  the  Pro- 
hibition of  the  making  of  Starch  ^m  Wheat  and  other  Articles  of  Food. 

An  Act  to  ikcilitate  the  Administration  of  Justice 
Section  Four. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  raising  the  Sum  of  Five  Millions,  by  Exchequer  Bills,  for  the 
Service  of  Great  Britain,  for  the  Year  One  thousand  eight  himdrcd  and 
thirteen. 

An  Act  for  raisingthe  Sum  of  One  million  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain,  for  the  Year  One 
thousand  eight  hundred  and  thirteen. 

An  Act  to  explain  and  amend  an  Act,  passed  in  thel 
last  Session  of  Parliament,  for  amending  the  Laws  V  in  part;  namely^ — 
relating  to  the  Local  Militia  in  England     -  *  J 

Sections  Four  and  Six. 

An  Act  to  explain  and  amend  an  Act,  passed  in  the*! 
last  Session  of  Parliament,  intituled  An  Act  for  I 
amending  the  Laws  relating  to  the  Local  Militia  in  | 
Scotland       -  -  -  •  - 

Section  One  to  ''repealed ;  and,*'. 

Sections  Four,  Six,  and  Sixteen. 

Section  Twen^  to  "thereof,". 

Section  Twenly-one. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  further  con- 
tinuing, until  the  Twenty-fifth  Dav  of  March, — and  ends  with  the  words, 
— Sugar,  when  the  Duties  imposed  by  an  Act  of  the  Forty-ninth  Year  of 
His  present  Majesty  shall  be  suspended. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  fourteen,  an  Act  for  regi:datin«r  the  Drawbacks  and 
Bounties  on  the  Exportation  of  Sugar  firom  Ireland. 

An  Act  to  alter  and  amend  several  Acts  passed  in  His  present  Mi^esty's 
Reign,  relating  to  the  Redemption  of  the  National  Debt;  and  for  makmg 
finrUier  Provision  in  respect  thereof. 

An  Act  to  continue  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  fourteen,  several  Laws  relating  to  the  Transportation  of 
Felons  and  other  0£E<enders  to  temporary  Places  of  Confinement  m  England 
and  Scotland. 

An  Act  to  repeal  so  much  of  several  Acts,  passed  in  England  and  Scotland 
respectivelv  as  empowers  Justices  of  the  Peace  to  rate  Wages^  or  set  Prices 
<^  Work,  for  Artificers  Labourers,  or  Craftsmen. 


:} 


in  part;  namely, — 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  42. 

c.  43. 
C.45. 

c.  46. 
c.  54. 


c.  64. 
in  part. 

C.66. 


C.67. 
c.  70. 

c.  73. 

c.  74. 
C.76. 

c.  78. 

C.79. 
c.  80. 


C.81. 
in  part. 


C.S3. 

c.  88. 


An  Act  to  enable  the  Commissioners  of  His  Majesty's  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  hare  been  or 
shall  be  granted  hj  Parliament  for  the  Service  of  Great  Britain  for  the 
Year  One  thousand  eight  hundred  and  thirteen. 

An  Act  for  increasing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers 
and  others  on  quartering  Soldiers. 

An  Act  for  repealing  Two  Acts  which  prohibit  the  Exportation  of  Brass  and 
other  Metal  from  England. 

An  Act  for  the  further  Regulation  of  the  Butter  Trade  of  Ireland. 

An  Act  to  amend  an  Act  made  in  the  Forty-ninth  Year  of  His  Majesty's 
Reign,  intitided  An  Act  for  the  further  Prevention  of  the  S^e  and 
Brokerage  of  Offices. 

An  Act  for  the  better  Regulation  of  the  Court  of  1  .    ^.  .    «<.„,«!« 
Session  in  Scotknd  -  -  -  -  .|m  part;  namely,- 

Sections  Eight,  Thirteen^  Fifteen,  Sixteen,  and  Eighteen. 

An  Act  for  continuing,  until  the  Twenty-fifth  Day  of  July  One  thousand 
eight  hundred  and  fourteen,  an  Act  made  in  the  Thirty-third  Year  of 
His  present  Majesty,  for  rendering  the  Payment  of  Creditors  more  equal 
and  expeditious  in  Scotland. 

An  Act  for  empowering  His  Majesty  to  authorize  the  Importation  and 
Exportation  of  certain  Articles  into  and  from  the  West  Indies,  South 
America,  and  Newfoimdland,  until  Six  Weeks  aftier  the  Commencement 
of  the  next  Session  of  Parliament. 

An  Act  to  authorize  the  Sellers  of  Glass,  Hides,  Tobacco,  and  Snufl^  to 
charge  the  additional  Duties  on  any  such  Articles  ordered  before  but  not 
delivered  until  after  the  Fifth »Day  of  July  One  thousand  eight  hundred 
and  twelve. 

An  Act  to  declare  that  the  Duties  of  Excise  and  Drawbacks,  granted  and 
made  payable  in  Ireland  on  Tobacco  by  an  Act  of  this  Session,  are  payable 
according  to  the  Amount  thereof  in  British  Currency. 

An  Act  to  provide  for  the  better  Collection  of  the  Duty  on  Malt  made  in 
Ireland. 

An  Act  to  extend  the  Provisions  of  an  Act,  passed  in  the  Fortyoninth 
Year  of  His  present  M^esty,  for  amending  the  Irish  Road  Acts,  so  far  as 
the  same  relate  to  the  Appointment  of  Supervisors  on  Mail  Coach  Roads, 
to  all  Roads  made  and  repaired  by  Presentment. 

An  Act  to  continue  for  Two  Years,  and  ^m  thence  until  the  End  of  the 
then  next  Session  of  Parliament,  Two  Acts  made  in  the  Forty-seventii  and 
Fiftieth  Years  of  His  present  Majesty's  reign,  for  the  preventing  im- 
proper Persons  ftom  having  Arms  in  Ireland. 

An  Act  for  defraying  the  Charge  of  the  Pay  and  Clothing  of  the  Militia  of 
Ireland;  and  for  making  Allowances  in  certain  Ca«es  to  Subaltern 
Officers  of  the  said  Militia  during  Peace. 

An  Act  for  raising  the  Sum  of  Three  hundred  and  thirty  thousand  Pounds 
by  Treasury  Buls  for  the  Service  of  Ireland,  for  the  Year  One  thousand 
eight  hundred  and  thirteen. 

An  Act  to  amend  several  Acts  relating  to  the  Militia,  1 
and  to  enlisting  of  the  Militia  into  Hb  Migesty's  V  in  part;  namefy,— 
Regular  Forces         -  -  -  -  -  J 

Sections  Two  and  Five  to  Nine. 

An  Act  to  increase  the  Allowance  to  Innkeepers  for  Diet  furnished  to 
Soldiers  on  a  March. 

An  Act  to  substitute  a  Declaration  in  lieu  of  an  Oath  in  the  Verification  of 
the  Books  of  Persons  dealing  in  certain  Exciseable  Articles. 
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c.  89. 
in  part. 


C.90. 


C.91. 

C.93. 

C.94. 

0.96, 

C.99. 

c.  101. 

c.  102. 

c.  109. 

c.  110. 


c.  118. 


c.  119. 


c.  122. 

c.  123. 
in  part. 


An  Act  for  the  roore  regular  Conveyance  of  Writs  for  \.    ^  .    ^  ^  •„ 
the  Election  of  Members  to  serve  m  ParUament       -  J  ^  P*"^  namely,— 
Section  Two  from  "the  Chancellor  "  to  "  Cinque  Ports,". 
Section  Five  from  "  and  that  the  "  to  end  of  that  Section. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  revive  and  con- 
tinue, until  the  Twenty-fifth  Day  of  March, — and  ends  toith  the  words, — 
Militia  of  England,  disembodied  under  an  Act  of  the  same  Session  of 
Parliament. 

An  Act  for  making  Allowances  in  certain  Cases  to  Subaltern  Officers  of  the 
Militia  in  Great  Britain  while  disembodied. 

An  Act  for  granting  to  His  Msgesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

An  Act  to  grant  an  additional  Duty  of  Excise  on  Spirits  made  or  distilled 
from  Com  or  Grain  in  Ireland. 

Ap  Act  for  defraying  the  Charge  of  the  Pay  and  Clothing  of  the  Militia 
and  Local  Militia  in  Great  Britain,  for  the  Year  One  thousand  eight 
hundred  and  thirteen. 

An  Act  for  the  more  speedy  and  effectual  Trial  and  Punishment  of  Offences 
committed  by  Soldiers  oetached  in  Places  beyond  the  Seas  out  of  His 
Majesty's  Dominions. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  dissolve  the 
Corporation  of  the  Royal  Canal  Company  in  Ireland,— <ni<^  ends  with  the 
words,—  Canal  from  Dublin  to  Tarmonbury  on  the  River  Shannon. 

An  Act  for  the  Relief  of  Insolvent  Debtors  in  England. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  fourteen,  several  Laws  relating  to  the  Duties  on  Glass  made 
in  Great  Britain. 

An  Act  the  title  of  wluch  begins  with  the  words, — An  Act  to  suspend  the 
Exportation  of  Foreign  Spirits  frx>m  Great  Britain  to  the  Isle  of  Man, — 
and  ends  toith  the  words, — Fifth  Day  of  July  One  thousand  eight  hundred 
and  fourteen. 

An  Act  for  raising  the  Sum  of  Five  millions  six  hundred  and  seventy 
thousand  and  seven  hundred  Pounds,  by  Exchequer  BiUs,  for  the  Service 
of  Great  Britain,  for  the  Year  One  thousand  eight  hundred  and  thirteen. 

An  Act  for  raising  the  Sum  of  One  Million,  by  Exchequer  Bills,  for  the 
Service  of  Great  Britain,  for  tiie  Year  One  thousand  eight  hundred  and 
thirteen. 

An  Act  for  confirming  the  Renunciation  made  by  Spencer  Perceval,  Esquire, 
of  his  Pensions  on  his  taking  the  Office  of  a  Teller  of  the  Exchequer. 

An  Act  to  amend  and  render  more  effectual  several  I 
Acts  ^sed  for  the  Redemption  and  Sale  of  the  [>  in  part;  namely, — 

Land  Tax J 

Sections  Two  and  Five  to  Seven. 

Section  Twelve  from  "  the  said  last "  to  "aforesaid,". 

Section  Thirteen  so  far  as  it  relates  to  additional  assessments. 

Section  Fourteen  from  "  and  the  "  to  end  of  that  Section. 

Sections  Fifteen  and  Eighteen. 

Section  Twenty-two  from  "  or  shall  refuse  "  to  "  any  Land  Tax,". 

Section  Twenty-three. 

Section  Thirty  to  "  and  that ". 

Sections  Thirty-one  to  Thirty- nine,  Forty-one  to  Forty-three,  and 

Forty-five. 
Schedules  [C]  and  [D.] 
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c.  127. 
in  part. 


c.  130. 
c.  131. 


c.  132. 
in  part. 

c.  135. 


c.  136. 


c.  138. 
c.  139. 


c.  142. 
in  part. 


C.144. 
in  part. 


c.  146. 

c.  151. 
c.  152. 


c.  153. 
in  part. 


c.  154, 
in  part. 


An  Act  for  the  better  Regulation  of  Ecclesiastical  Courts  1 
in  England,  and  for  the  more  easy  Recovery  of  Church  [^  in  part;  namely,— 
Rates  and  Tithes      «...  -J 

Section  Seven,  except  as  to  any  rate  the  payment  of  which  may  still  be 

enforced  by  process  of  law. 
Section  Eight  nom  "  and  also  "  to  end  of  that  Section. 
Section  Ten. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  First  Day  of  January, -nmc?  ends  with  the  words,— tiooouniing  for 
Public  Money  in  Ireland. 

An  Act  to  make  further  Regulations  for  the  building  and  repairing  of  Court 
Houses  and  Sessions  Houses  in  Ireland. 
Repealed,  except  as  to  the  county  of  the  city  of  Dublin. 

An  Act  to  extend  the  Services  of  the  Militia  of  the  \ '    ^^    ---.^i^ 
Tower  Hamlets  to  all  Parts  of  the  United  Kingdom/"*  P^'  namely,— 
Sections  One  and  Three. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  fifteen.  Two  Acts  of  the  Forty-fifth  and  Fiftieth  Years  of 
His  present  Majesty,  allowing  the  bringing  of  Coals,  Culm,  and  Cinders 
to  London  and  Westminster  by  Inland  Navigation. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  fSor  granting  to 
His  Msjestv  certain  Sums  of  Money  out  of  the  Consolidated  Fund,— ^luf 
ends  with  the  words, — appropriating  the  Supplies  granted  in  this  Session 
of  Parliament. 

An  Act  for  the  Relief  of  Insolvent  Debtors  in  Ireland. 

An  Act  the  title  (^  which  begins  with  the  words, — ^An  Act  for  exempting 
Bankers  and  others  from  certain  Penalties, — and  ends  with  the  words, — 
Imitation  of  the  Notes  or  Bills  of  the  said  Governor  and  Company. 

An  Act  to  explain  and  amend  several  Acts  relative  to  1  .    ^^i,  -^^..jeiv 

the  Land  Tax  -  -  -  -  -  J      P*'*'  nameiy. 

Section  Two  firom  "for  the  previous  "  to  "gratis,". 
Sections  Six  and  Eight. 

An  Act  to  amend  an  Act  of  the  Parliament  of  Ireland  of  1 
the  Fortieth  Year  of  His  present  Majesty,  for  pro-  [> in  part;  namely,— 
moting[  Inland  Navigation  m  Ireland  -  -  J 

Section  Two. 

An  Act  to  amend  an  Act  made  in  the  Forty-fifth  Year  of  Hb  present 
Miuesty,  intituled  An  Act  to  amend  the  Laws  for  improving  and  keeping 
in  Kepair  the  Post  Roads  in  Ireland,  and  for  rendering  the  Ckmveyance  (» 
Letters  by  His  Miyesty's  Post  Office  more  secure  and  expeditious. 

An  Act  for  regulating  the  Office  of  Registrar  of  the  High  Court  of  Admiralty 
and  High  Court  of  Appeals  for  Prizes. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue,  until 
the  First  Day  of  January, — and  ends  with  the  words, — ^Expences  of 
Hustings  and  Poll  Clerks,  so  far  as  regards  the  City  of  Westmmster. 

An  Act  to  enable  His  Majesty  to  grant  additional! 
Annuities  to  the  Judges  of  the  Courts  in  West-  [>  in  part;  namely,^* 
minster  Hall,  on  their  Resignation  of  their  Offices  -  J 
Section  Two  from  "except"  to  "said  Duties,". 

An  Act  to  render  valid  and  to  authorize  the  Pavment' 
and  ^nting  of  certain  Pensions  at  Kilmamham 
Hospital;  and  to  empower  the  Conmiissioners  of 
the  said  Hospital  to  commute  Pensions  for  a  Sum  of 
Money  in  certain  Cases  .... 
Sections  One  and  Two. 


>>inpart;  namely,— 
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c.  166. 
in  part. 


«.  167. 


c.  160. 


c.  161, 


c.  162. 


54  Geo.  3.  c.  2. 


C.6. 


C.7. 


C.9. 


c.  10. 


c.  13. 


c.  18. 


c.  19. 


An  Act  the  title  of  which  begins  with  the  words, — An'* 
Act  for  continuing  in  the  East  India  Company, — 
and  ends  with  the  words, — ^TVade  to  and  from  the  S-in  part ;  namely, — 
Places  within  the   Limits  of  the  said   Company's 
Charter         .  -  ...  .J 

Sections  One  to  Thirtv-two,  Forty,  Forty-one,  Forty-four  to  Forty-eight, 

and  Fifty-four  to  »eventy-six. 
Section  Seventy-seven  from  and  after  the  1st  day  of  June  1874. 
Sections  Seventy-eight,  Eighty,  Eighty-one,  Eightv-three,  Eighty-seven, 
Eighty-eight,  Ninety  to  Ninety-two,  Ninety-nve,  Ninety-seven  to 
Ninety-nine,  One  hundred  and  one.  One  hundred  and  four  to  One 
hund^d  and  nine,  and  One  hundred  and  twelve  to  One  hundred 
and  twenty-two. 
Section  One  hundred  and  twenty-four  so  fisur  as  it  applies  to  British 

India. 
Section  One  hundred  and  twenty-five. 

Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  for  granting  the  Sum  of  Fiftv  thousand  Pounds  to  John  Palmer, 
Esquire,  in  Consideration  of  the  Public  Services  performed  by  the  said 
Jomi  Palmer^  in  the  Improvement  of  the  Post  Office  Revenue. 

An  Act  to  relieve  Persons  who  impugn  the  Doctrine  of  the  Holy  Trinity 
from  certain  Penalties. 

An  Act  for  enabling  His  Majesty  to  raise  the  Sum  of  Five  Millions,  for  the 
Service  of  Great  Britain ;  and  for  applying  the  Sum  of  Two  hundred 
thousand  Pounds  British  Currency  for  tne  Service  of  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  repeal  a  certain 
Provision  respecting  Persons  convicted  of  Felony  without  Benefit  of 
Clergy, — and  ends  with  the  words, — making  other  Provisions  in  lieu 
thereof. 

An  Act  for  continuing  to  His  Msgesty  certain  Duties  on  Malt,  Sugar, 
Tobacco,  and  Snuff,  in  Great  Britam;  and  on  Pensions,  Offices,  and 
Personal  Estates,  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  fourteen. 

An  Act  to  stay,  until  the  Twentieth  Day  of  April  One  thousand  eight 
hundred  and  fourteen.  Proceedings  in  Actions  under  an  Act  passed  in 
the  Forty-third  Year  of  His  present  Majesty,  to  amend  the  Laws  rdating 
to  Spiritual  Persons. 

An  Act  to  continue,  until  the  Tweniy-fifth  Day  of  March  One  thousand 
eight  hundred  and  fift;een,  and  amend  an  Act  for  regulating  the  Draw- 
badks  and  Bounties  on  the  Exportation  of  Sugar  from  Ireland. 

An  Act  for  fixing  the  Commencement  and  Termination  of  Licences  to  be 
granted  for  the  Distillation  of  Spirits  from  Com  or  Grain  in  Scotland. 

An  Act  to  amend  an  Act  passed  in  the  Fifty-first  Year  of  the  Reign  of 
His  present  Miuesly,  intituled  An  Act  to  permit  the  Interchange  of  the 
British  and  Irish  Militias  respectively. 

An  Act  for  giving  Effect  to  certain  Engagements  of  His  Majesty  with  the 
Emperor  of  all  the  Russias  and  the  King  of  Prussia,  for  furnishing  a  Part 
of  the  pecimiary  Succours  for  assisting  His  Majesty's  said  .^es,  in 
supportmg  the  Expences  of  the  War  with  France. 

An  Act  for  raising  the  Sum  of  Ten  millions  five  hundred  thousand  Poimds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  fourteen. 

An  Act  to  enable  His  Majesty  to  accept  the  Services  of  the  Local  Militia, 
out  of  their  Counties,  under  certain  Restrictions,  and  until  the  Twenty- 
fifth  Day  of  March  One  thousand  eight  hundred  and  fifteen. 
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C.22. 

C.23. 
C.24. 

C.25. 
C.26. 

C.27. 

C.28. 
C.29. 

C.30, 

C.31. 
C.33. 

C.35. 

C.38. 

c.  39. 

C.40. 
C.41. 

c.4-1. 


An  Act  to  continue,  until  the  Twenty-fifth  Day  c^  March  One  thousand 
eiffht  hundred  and  fifteen,  an  Act  of  the  Fifty-second  Year  c^  His  present 
Mf^esty,  for  the  more  efEectual  Preservation  en  the  Peace,  by  enforcing  the 
Duties  of  Watching  and  Warding. 

An  Act  to  amend  an  Act  of  the  Fifty-third  Year  of  His  Msgesty's  Reign, 
intituled  An  Act  for  the  Relief  of  Insolvent  Debtors  in  England. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  further  continuing, 
until  the  Twentjr-fifth  Day  of  March, — and  ends  with  the  words, — Sugar, 
when  the  Duties  imposed  by  an  Act  of  the  Forty-ninth  Year  of  His  present 
Miyesty  shidl  be  suspended. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment  of 
the  Army  and  their  Quarters. 

An  Act  for  repealing  the  Duties  of  Customs  on  Madder  imported  into  Great 
Britain,  and  for  granting  other  Duties  in  lieu  thereof;  to  continue  in 
force  until  the  Fifth  Day  of  January  One  thousand  eight  hundred  and 
seventeen. 

An  Act  to  rectify  a  Mistake  in  an  Act  of  the  present  Session  of  Parliament, 
for  repealing  the  Duties  of  Customs  on  Madder  imported  into  Great 
Britain,  and  for  granting  other  Duties  in  lieu  thereof. 

An  Act  for  the  Relief  of  certain  Insolvent  Debtors  in  England. 

An  Act  to  charge  an  additional  Duty  of  Customs  on  Brandy  imported  into 
Great  Britain  for  the  Purpose  of  Exportation,  and  whidi  shall  be  taken 
out  of  Warehouse  for  Home  Consumption,  before  the  Thirty-first  Day  ci 
March  One  thousand  eight  hundred  and  fourteen. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — Removal  of 
Offenders  to  temporary  places  of  Confinement  in  England  and  Scotland. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue,  until 
the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — Preservation 
of  the  Peace  within  Coimties  at  large,  as  amended  by  an  Act  of  the  Thirty- 
sixth  of  His  Mi^esty. 

An  Act  to  extend  the  period  for  allowing  Importations  from  and  Exportations 
to  the  Places  within  the  Limits  of  the  Charter  of  the  East  India  C<Mnpany, 
in  Ships  not  of  British-built,  until  the  First  Day  of  Januaiy  One  thousand 
eight  nundred  and  fifteen. 

An  Act  for  allowing  a  certain  proportion  of  the  London  Militia  to  enlist  into 
the  Regular  Forces  for  the  vigorous  Prosecution  of  the  War;  also,  a 
certain  Proportion  to  enlist  annually  into  the  Regular  Forces ;  and  for 
completing  the  said  Militia. 

An  Act  for  raising  the  Sum  of  Five  Millions  by  Exche<}uer  Bills,  for  the 
Service  of  Great  Britain,  for  the  Year  One  thousand  eight  hundred  and 
fourteen. 

An  Act  to  remove  Doubts  respecting  the  Payment  of  Drawback  on  the 
Exportation  of  French  Wine  m  certain  Cases. 

An  Act  to  continue,  until  the  First  Day  of  Julv  One  thousand  eight  hundred 
and  fourteen,  an  Act  made  in  the  Forty-ninth  Year  of  His  present  Mijesty's 
Reign,  to  suspend  the  Importation  of  British  or  Irish-made  Spirits  into 
Great  Britain  and  Ireland  respectively. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Twentieth  Day  of  May, — and  ends  with  the  words, — ^Fcarty-third  Year 
of  His  present  Majesty,  to  amend  the  Laws  relating  to  Spiritual  Persons. 
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c.  47. 

C.49. 
C.51. 
c.  52. 

c.  53. 
c.  54. 

c.  55. 

c.  56. 
in  part. 

C.57. 
C.58. 


c.  61. 
in  part. 


c.  62. 
in  part. 


c.  68. 
in  part. 


Ah  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue^  until 
the  Twenty-fifth  Dajr  of  March, — and  ends  with  the  words, — Dealers  to 
send  out  any  Quantity  of  Coffee  not  exceeding  Eight  Pounds  Weighs 
without  Permit. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  revive  and  continue, 
until  the  Expiration  of  Nine  Months, — and  ends  with  the  words, — ^Articles 
into  and  from  the  West  Indies,  South  America^  and  Newfoundland. 

An  Act  to  revive  and  further  continue,  until  Nine  Months  after  the  Con* 
elusion  of  the  present  War,  an  Act  of  the  Seventh  Year  of  King  George 
the  Second,  for  the  free  Importation  of  Cochineal  and  Indigo. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  revive  and  c(m- 
tinue,  during  the  Continuance  of  any  Act, — and  ends  -with  the  words, — 
greater  Value  than  the  Current  Value  of  such  Coin ;  and  for  other  Purposes 
therein  mentioned. 

An  Act  to  enable  the  Conmiissioners  of  His  Mi^esty's  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been  or 
shall  be  granted  by  Parliament  for  the  Service  of  Great  Britain  for  the 
Year  One  thousand  eight  hundred  and  fourteen. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  discontinue 
Proceedings  in  certain  Actions, — and  ends  with  the  words, — An  Act  of  the 
present  Session  of  Parliament,  for  staying  Proceedings  under  the  said 
Act. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  to  amend  and  render  more  effectual  an  Act  of) 
His  present  Majesty,  for  encouraging  the  Art  of  I 
making  new  Models  and  Casts  of  Busts,  and  other  Mn  part ;  namely^— 
Things  therein  mentioned ;  and  for  giving  further 
Encouragement  to  such  Arts         -  -  -J 

The  hut  Section  from  *'  excepting  "  to  end. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  le^eal  the  Schedule 
annexed  to  an  Act  of  the  Fortjr-fifth  Year, — and  ends  with  the  words, — 
Articles  of  the  British  Plantations,  to  continue  until  the  Fifth  Day  of 
April  One  thousand  eight  hundred  and  fifteen. 

An  Act  to  continue,  during  the  present  Hostilities  with  the  United  States  of 
America,  an  Act  of  the  Fortv-third  Year  of  His  present  Miyesty,  for  the 
better  Protection  of  the  Trade  of  the  United  Kingdom. 
An  Act  the  title  of  which  begins  with  the  words, — ^An " 
Act  to  amend  an  Act  of  the  Twenty-second  Year, 
— and  ends  with  the  words, — discharge  the  Duty  | 
thereof  in  Person,  and  behave  well  therein 
The  last  Section  to  •' and  that". 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend  several  Acts  for  erecting  or  esta-*| 
blishing  Public  Infirmaries  or  Hospitals,  in  Ireland,  I  .    ^^ ,  namelv  — 
so  far  as  relates  to  the  Sur^ns  and  Apothecaries  |      P^*  nameiy, 
of  such  Infirmaries  or  Hospitals    -  -  -J 

Sections  One  to  Three. 

An  Act  for  the  better  regulation  of  Ecclesiastical  Courts^ in  Ireland;  1  , 


=1 


in  part ;  namely, — 


and  for  the  more  easy  Kecovery  of  Church  Rates  and  Tithes 

Except  Section  Nine  to  *'such  deceased  Proctor  or  IVoctors;''  and 
Sections  Ten,  Twelve,  and  Fourteen. 

c.  70.       An  Act  for  the  further  Improvement  of  the  Land  Revenue  of  the  Crown. 

c.  71*      An  Act  to  revive  and  continue,  until  the  Fifth  Dav  of  July  One  thousand 
eight  hundred  and  nineteen,  the  Manufacture  of  Maidstone  Geneva. 
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c.  73. 
c74. 
c.  75. 

C.78. 

C.79. 
c.  80. 
C.81. 

c.  83. 


c.  92. 
in  part. 


C.94. 


c.  96. 
in  part. 


c.  98. 
c.  99. 

c.  100. 

c.  105. 


An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  fifteen,  certain  Additional  Duties  of  Excise  in  Great  Britain. 

An  Act  for  granting  to  His  Majesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

An  Act  for  raising  the  Sum  of  One  Million  seven  hundred  and  sixteen 
thousand  six  himdred  and  sixty-six  Pounds  Thirteen  Shillings  and  Four- 
pence,  Irish  Currency,  by  Treasury  Bills,  for  the  Service  of  Ireland,  for 
the  Year  One  thousand  eight  hundred  and  fourteen. 

An  Act  to  repeal  so  much  of  an  Actpassed  in  the  Ninth  and  Tenth  Year  of 
the  Reign  of  King  William  the  Third,  and  of  another  Act  passed  in  the 
Twenty-eighth  Year  of  His  present  Majesty,  as  respects  the  Removal  of 
Wool,  within  a  certain  Distance  of  the  Sea. 

An  Act  for  raising  the  Sum  of  Six  Millions  by  Exchequer  BiUs,  for  the 
Service  of  Great  Britain,  for  the  Year  One  thousand  eight  hundred  and 
fourteen. 

An  Act  for  raising  the  Sum  of  One  million  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the  Year  One 
thousand  eight  hundred  and  fourteen. 

An  Act  the  title  of  which  begins  toith  the  words, — An  Act  to  continue  until 
the  Fifth  day  of  July, — and  ends  vnti,  the  words, — Merchandize  into  and 
from  Ireland,  and  to  make  further  Regulations  for  securing  the  Collection 
of  the  said  Duties. 

An  Act  for  the  more  efiPectual  Regulation  of  the  Receipts  and  Issues  of 
His  Majesty's  Treasury,  and  for  securing  the  due  Application  of  Money 
coming  into  the  Han(h  of  the  Public  Accountants  in  Ireland. 

All  Act  to  secure  the  Payment  of  Stamp  Duties  on^ 

Probates   and  Letters  of  Administration,  and    on  I  •    ^. .  namelv 

Receipts  for  Property  obtained  by  Legacy,  or  In-  |      P*'*'         ^j* 
testacy,  in  Ireland    -  -  -  -  -J 

Sections  One,  Six,  Forty  to  Forty-two,  and  Forty-four. 
Except  as  to  Annuities  the  duty  on  which  became  payable  on  or  before 
the  19th  day  of  May  1853,  so  much  of  the  Schedule  as  contains 
Tables  of  the  values  of  annuities  and  Rules  for  inferring  the  values 
of  annuities. 

An  Act  to  grant  additional  Annuities  to  Judges  of  the  Courts  of  Session, 
Justiciary,  and  Exchequer,  in  Scotland,  who  had  resigned  their  Of&oes 
before  the  last  Augmentation  of  Salaries  granted  to  the  Judges  of  those 
Courts. 

An  Act  to  amend  an  Act  passed  in  the  Fifth  Year  of 
Queen  Elizabeth,  intituled  An  Act  containing  divers 


Orders    for    Artificers,    Labourers, 
Husbandry,  and  Apprentices 
Section  One. 


Servants 


w  of"! 
ivers  I 
\     off 


in  part;  luimely,— 


An  Act  to  empower  the  Auditor  General  of  the  Accounts  in  Spain  and 
Portugal  to  examine  Accounts  of  Public  Expenditure  in  Fnmce. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  fifteen,  an  Act  of  the  Forty-fourth  Year  of  His  present 
Majesty,  to  continue  the  Restrictions  contained  in  several  Acts  of  His 
present  Majesty  on  Payments  of  Cash  by  the  Bank  of  England. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  repeal  the 
Schedule  annexed  to  an  Act  of  the  Forty-seventh  Year, — and  cfkfc  with 
the  words, — Articles  of  the  British  Plantations;  to  continue  until  the 
Fifth  Day  of  April  One  thousand  eight  hundred  and  fifteen. 

An  Act  to  remove  Doubts  as  to  the  Duties  and  Taxes  heretofore  imposed 
and  levied  under  the  Authority  of  the  several  Governments  in  the  East 
Indies. 
Repealed  as  to  all  Her  Mf^esty's  Dominions. 
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c.  107.  An  Act  to  render  valid  certain  Indentures  for  the  binding  of  PansH 
Apprentices,  and  Certificates  of  the  Settlement  of  Poor  Persons. 

c.  108.  An  Act  to  repeal  Two  Acts  of  the  Thirtieth  and  Thirty-second  Years  'of 
King  Charles  the  Second,  for  burying  in  Woollen,  and  for  indemnifying 
Persons  against  Penalties  for  OfPences  committed  against  the  said  Acts. 

c.  111.  AnActto  continue  certain  Acts  of  the  Parliament  of  Ireland  for  preventing 
the  Importation  of  Arms,  Gunpowder,  and  Ammunition,  and  the  making, 
removing,  selling,  and  keeping  of  Gunpowder,  Arms,  and  Ammuni^n, 
without  Licence. 

c.  112.       An  Act  for  the  further  Encouragement  of  Fever  Hospitals  in  Ireland. 

c.  114.  An  Act  to  amend  an  Act,  made  in  the  last  Session  of  Parliament  for  the 
Relief  of  Insolvent  Debtors  in  Ireland. 

c.  115.  An  Act  to  amend  an  Act  of  the  Parliament  of  Ireland,  for  preventing  the 
pernicious  Practice  of  burning  Land,  and  for  the  more  effeetual  desti^ng 
of  Vermin. 

c.  123.       An  Act  to  amend  an  Act  of  the  Thirty-ninth   and! 
in  part.  Fortieth  Year  of  His  present  Majesty,  to  prevent  >  in  part ;  namely, — 

Frauds  and  Abuses  in  the  Trade  of  Hops    -  -  J 

Section  One  from  "or  shall  before  "  to  **  Place,"  and  from  "to  be  re- 
covered "  to  end  of  that  Section. 
Section  Two. 

'c.  125.  An  Act  to  continue,  until  the  end  of  the  next  Session  of  Parliament,  am 
Act  made  in  the  Forty-sixth  Year  of  His  present  Miyesty,  for  permittin|^ 
the  Importation  of  Masts,  Yards,  Bowsprits,  and  Timber  for  Naval 
Purposes,  from  the  British  Colonies  in  North  America. 

c.  127*  An  Act  to  permit  the  Exportation  to  Foreign  Parts  from  Scotland  and 
Ireland  of  Linen  Cloth  without  Stamps. 

C.  130.  An  Act  to  continue,  until  Three  Months  after  the  ceasingr  of  any  Restriction 
imposed  on  the  Bank  of  England  from  issuing  Cash  in  Payment,  the 
several  Acts  for  confirming  and  continuing  the  Restrictions  on  Payments 
in  Cash  by  the  Bank  of  Ireland. 

c.  132.  An  Act  to  repeal  the  Duty  payable  in  Ireland  on  certain  Houses  or 
Tenements  under  the  annual  Value  of  Ten  Pounds. 

c.  134.  An  Ad  the  title  of  which  begins  with  the  words, — An  Act  to  continue  until 
the  First  Day  of  January, — and  ends  with  the  words, — Asiatic  Seamen 
arriving  in  this  Kingdom. 

c.  135.  An  Act  to  further  explain  and  amend  an  Act  of  the  Fiftieth  Year  of  His 
present  Majest/s  Keign,  for  repealing  certain  Parts  of  several  Acts 
relating  to  the  limiting  the  Number  of  Persons  to  be  carried  by  Stage 
Coaches  in  Ireland. 

c.  149.  An  Act  to  regulate,  until  the  end  of  the  next  Session  of  Parliament,  the 
Trade  in  Spirits  between  Great  Britain  and  Ireland,  reciprocally. 

c.  152.  An  Act  to  repeal  certain  Parts  of  an  Act  made  in  the  Twelfth  Year  of  the 
Reign  of  His  present  Majesty,  for  ref(ulating  the  making,  keeping,  and 
carnage  of  Gunpowder  within  Great  Britain. 

c.  157.  An  Act  for  the  better  Regulation  of  the  Conduct  of  the  Business  of  the 
Office  of  Works,  and  the  Expenditure  thereof. 

c.  158.  An  Act  to  continue  for  One  Year,  certain  Acts  for  the  better  Prevention 
and  Punishment  of  Attempts  to  seduce  Persons  serving  in  His  Majesty's 
Forces  by  Sea  or  Land  from  their  Duty  and  Allegiance  to  His  Majesty,  or 
to  incite  them  to  Mutiny  or  Disobedience. 
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c.  159. 
in  part. 


c.  160. 
c.  162. 
c.  165. 
c.  166. 
c.  167. 

c.  168. 


c.  170. 
in  part. 


c.  171. 


c.  172. 

c.  173. 
in  part. 


c.  175. 

c.  176. 
cl77. 


An  Act  for  the  better  Regulation  of  the  sevCTal  Ports,"] 
Harbours,  Roadsteads,  Sounds,  Channels,  Bays,  and  | 
Navigable  Rivers  in  the  United  Kingdom,  and  of  I  .         .  , 

His  Majesty's  Docks,  Dock  Yards,  Arsenals,  Wharfs,  p'^P^i  namely,- 
Moorings,  and    Stores   therein,  and   for   repealing  I 
several  Acts  passed  for  that  Purpose  -  -J 

Section  One. 

Section  Twenty-seven  so  far  as  it  relates  to  venue  and  plea  of  the 
general  issue,  but  as  to  this  section  so  &r  only  as  it  relates  to  Ireland. 

An  Act  to  enable  His  Majesty  to  settle  an  Annuity  upon  Her  Royal 
Highness  the  Princess  of  Wales  during  the  Joint  Lives  of  His  Maj^ty 
and  of  Her  Royal  Highness. 

An  Act  for  settling  and  securing  an  Annuity  on  Lord  Beresfbrd,  and  the 
Persons  to  whom  the  Title  of  Lord  Beresford  shall  descend,  in  Con- 
sideration of  his  eminent  Services. 

An  Act  for  settling  and  securing  an  Annuity  on  Lord  Hill,  and  the  Persons 
to  whom  the  Title  of  Lord  Hill  shall  descend,  in  Consideration  of  his 
eminent  Services. 

An  Act  for  settling  and  securing  an  Annuity  on  Lord  Lynedoch,  and  the 
Persons  to  whom  the  Title  of  Lord  Lyn^och  shall  descend,  in  Con* 
sideration  of  his  eminent  Services. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  applying  a 
certain  Sum  of  Money  arisen  or  to  arise  from  certain  Dutie8,--aiu'  ends 
with  the  i£;ore^,— appropriating  the  Supplies  granted  in  this  Session  d 
Parliament. 

An  Act  to  amend  the  Laws  respecting  the  Attestation  of  Instruments  of 
Appointment  and  Revocation  made  in  exercise  of  certun  Powers  in 
Deeds,  Wills,  and  other  Instruments. 

An  Act  to  repeal  certain  Provisioi^  in  Local  Acts  for ") 
the  Maintenance  and  Regulation  of  the  Poor,  and  to  >in  part ;  m  mely,^- 
make  other  Provisions  in  relation  thereto      -  -  J 

Sections  Eight  and  Nine. 

An  Act  to  empower  the  Commissioners  of  His  Majesty's  Treasury  to  r^toie 
Seizures,  or  remit  or  mitigate  Fines,  Penalties,  or  Forfeitures  incurred 
concerning  any  Laws  relating  to  the  Customs  or  Excise  or  Navigation  and 
Trade  of  Great  Britain. 

An  Act  for  repealing  the  Duties  payable  in  Scotland  upon  Distillers  Wash, 
Spirits,  ana  Licences,  and  for  granting  other  Duties  m  lieu  thereof. 

An  Act  to  alter  and  amend  certain  of  the  Powers  and'1 

Provisions  of  several  Acts  passed  for  the  Redemption  I  .  .    _-_-t-, 

and  Sale  of  the  Land  Tax,  and  for  makmg  further  p  P^'  namely,— 
Provision  for  the  Redemption  thereof  -  -J 

Sections  One  to  Three,  Five,  Seven,  Ten,  and  Eleven. 

Section  Fourteen  from  "  entering  *'  to  "  passing  this  Act;". 

Section  Eighteen. 

An  Act  ^0  explain  and  amend  several  Acts  relating  to  Spiritual  Persons 
holding  of  Farms,  and  for  enforcing  the  Residence  of  such  Persons  on 
their  Benefices  in  England,  for  One  Year,  and  from  thenoe  until  Six 
Weeks  after  the  Meeting  of  the  then  next  Session  of  Parliament. 

An  Act  for  defraying  the  charge  of  the  Pay  and  Cloathing  of  the  Local 
Militia  in  Great  Britain  for  the  Year  One  thousand  eight  hundred  and 
fourteen. 

An  Act  for  defraying  the  Charge  of  the  Pay  and  Cloathing  of  the  Milida 
of  Ireland,  and  for  making  Allowances  m  certain  Cases  to  Subalten 
Officers  of  the  said  Militia  during  Peace. 
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c.  178. 


c.  179. 
in  part. 


c.  180. 


c.  182. 


c.  184. 


c.  186. 


c.  188. 


c.  189. 


c.  190. 


55  Geo.  3.  c.  3. 


C.4. 


c.  5. 


c.  6. 


c.  /. 


C.8. 


An  Act  to  continue  so  much  of  an  Act  made  in  the  Forty-third  Year  of 
His  present  Migestj^s  Reign,  for  authorizing  the  hilletting  and  suhjecting 
to  Military  Disciphne  certoin  Yeomanir  Corps  and  Officers  of  Cavalry 
or  Infantry,  as  relates  to  such  Corps  in  Ireland. 

An  Act  to  amend  an  Act  passed  in  the  Forty-ninth'* 
Year  of  His  present  Majesty's  Reign,  intituled  An 
Act  for  amending  and  reducing  into  One  Act  of  >in  part;  namely,- 
Parliament  the  several  Laws  for  raising  and  training 
the  Militia  of  Ireland  .  .  - 

Section  One. 

An  Act  to  provide  for  the  preserving  and  restoring  of  Peace  in  such  Parts 
of  Ireland  as  may  at  any  Time  be  disturbed  by  seditious  Persons,  or 
by  Persons  entering  into  unlawful  Combinations  or  Conspiracies. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Twenty-^th  Day  of  March, — and  ends  with  the  words, — ^landing 
certain  Prize  Goods  in  Great  Britain. 

An  Act  for  the  eflPectual  Examination  of  Accounts  of  the  Receipt  and 
Expenditure  of  the  Colonial  Revenues  in  the  Islands  of  Ceylon,  Mauritius, 
Malta,  Trinidad,  and  in  the  Settlements  of  the  Cape  of  Good  Hope,  for 
Five  Years. 

An  Act  for  the  more  easy  apprehending  and  tr3ring  of  Offenders  escaping 
fi^m  one  Part  of  the  United  Kingdom  to  the  other. 

An  Act  for  enabling  His  Majesty  to  laise  the  Sum  of  Three  Millions  for 
the  Service  of  Great  Britain,  and  for  applying  the  Sum  of  Two  hundred 
thousand  Pounds  British  Currency  for  the  Service  of  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray  the 
Charge  of  the  Pay,— anJ  ends  with  the  words, — Militia,  until  the  Twenty- 
fifth  Day  of  June  One  thousand  eight  hundred  and  fifteen. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  appointing 
Commissioners  for  carrving  into  Execution  an  Act  of  this  Session, — and 
ends  with  the  words, — Service  of  the  Year  One  thousand  seven  hundred 
and  ninety-eight. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar, 
Tobacco  and  Snuff  in  Great  Britain;  and  on  Pensions,  Offices,  and 
Personal  Estates  in  England ;  for  the  Sernce  of  the  Year  One  thousand 
eight  hundred  and  fifteen. 

An  Act  for  raising  the  Sum  of  Twelve  Millions  five  hundred  thousand 
Pounds,  by  Exchequer  Bills,  for  the  Service  of  Great  Britain  for  the 
Year  One  thousand  eight  hundred  and  fifteen. 

An  Act  to  enable  the  Commissioners  of  His  Migesty*s  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been  or 
BhsM  be  granted  bv  ParUament  for  the  Service  of  Great  Britain  for  the 
Year  One  thousana  eight  hundred  and  fifteen. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — Negodation 
of  Promissory  Notes  and  Bills  of  Exchange  under  a  limited  Sum  in 
Engknd. 

An  Act  to  repeal  an  Act  of  the  last  Session  of  Parliament,  for  granting 
Duties  of  Excise  on  certain  Sorts  of  Glass  made  in  Ireland,  and  for 
granting  and  allowing  certain  Countervailing  Duties  and  Drawbacks  in 
respect  thereof. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  during 
the  Continuance  of  the  present  Hostihties, — and  ends  with  the  words, — 
States  in  Amity  with  His  Majesty,  of  certain  Goods,  Wares,  and  Merchan- 
dize. 
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c.  9. 


c.  11. 


c.  15. 


c.  18. 


c.  19. 
in  part. 


c.  20. 
C.21. 
C.27. 
c.  28. 

c.  30. 
c.  32. 
c.  33. 
c.  34. 

C.38. 
C.39. 


An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  imtH 
the  Expiration  of  Six  Months  after  the  Conclusion  of  the  present 
HostiUties, — and  ends  with  the  words, — His  Majesty's  Territories  in  the 
West  Indies  and  Continent  of  South  America. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
Six  Months  after  the  Rat&cation  of  a  Definitive  Treaty  of  Peace, — and 
ends  with  the  words, — Merchants  or  Factors  during  the  present  War. 

An  Act  to  amend  an  Act  made  in  the  Fifty-second  Year  of  His  present 
Majesty,  for  making  Provision  for  the  better  Support  of  His  Mfgesty's 
Household,  during  the  Continuance  of  His  Mtyesty's  Indisposition. 

An  Act  to  settle  and  secure  an  Annuity  on  Lord  Walsingham,  in  con- 
sideration of  his  Services  as  Chairman  of  the  Committees  of  the  House 
of  Lords. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  grant  *] 
certain  Duties  of  Excise  upon  Licences, — and  ends  with  the  words,  >  : — 
— immoderate  Use  of  Spirituous  Liquors  in  Ireland  -  -  J 

Except  Section  One  to  "other  Act  or  Acts;"  and  from  "and  that 
the  "  to  end  of  that  Section,  Sections  Nine,  Nineteen,  Sixty-four, 
Sixty-five,  Section  Sixty-seven  from  "  and  in  "  to  end  of  that  Section, 
Sections  Sixty-eight,  Seventy-six  to  Eighty-three,  One  hundred  and 
one,  the  paragraphs  of  the*  Schedule  which  begin  with  the  words 
"Any  Licence  to  any  Person  to  exercise  the  Trade  or  Calling" 
and  "  And  further  for  eveiy  "  and  the  sums  of  money  opposite  those 
paragraphs  in  the  outer  column. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  continue  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  sixteen,  certain  Additional  Duties  of  Excise  in  Great  Britain. 

An  Act  for  further  continuing,  until  the  Fifth  Day  of  July  One  thousand 
eight  hundred  and  sixteen,  an  Act  of  the  Fortj-fourth  Year  of  His  present 
Mdjesty,  to  continue  the  Restrictions  contained  in  the  several  Acts  of 
His  present  Majesty  on  Payments  of  Cash  by  the  Bank  of  England. 

An  Act  for  granting  to  His  Majesty,  until  the  Fifth  Day  of  April  One 
thousand  eight  hundred  and  nineteen,  additional  Duties  of  Excise  in  Great 
Britain  on  Sweets,  Tobacco,  SnufiP,  and  Excise  Licences. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  rectify  a  Mistake 
in  an  Act  of  the  present  Session, — and  ends  with  the  words, — certain 
Counter\'ailing  Duties,  Drawbacks,  and  Bounties,  on  Refined  Sugar. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  sixteen,  certain  Temporary  or  War  Duties  of  Customs  on 
the  Importation  into  Great  Britain  of  Goods,  Wares,  and  Merchandize. 

An  Act  to  continue  until  the  Twenty-fifth  Day  of  March  One  thousand 
eij^ht  hundred  and  seventeen,  an  Act  made  in  the  Forty-ninth  Year  of 
His  present  Majesty,  to  permit  the  Importation  of  Tobacco  into  Great 
Britain  from  any  Place  whatever. 

An  Act  to  repeal  so  much  of  an  Act  of  the  last  Session  of  Parliament,  as 
directs  that  no  Bleaching  Powder,  made  in  Ireland  and  brought  into 
Scotland,  should  be  removed  into  England. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  revive  and  con- 
tinue, until  the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, — 
Vessels  employed  in  the  said  Fisheries  to  complete  their  full  Number  of 
Men  at  certain  Ports. 
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c.  40. 


C.41. 


C.42. 
in  part. 


C.44. 

C.47. 

c.  48. 


c.  50. 
in  part. 


c.  51. 
in  part. 


c.  52. 
c.  53. 
c.  54. 

c.  63.* 
c.  64. 


c.  65. 
in  part. 


An  Act  for  raising  the  Sum  of  Two  Millions  three  hundred  and  twenty- 
three  thousand  sewn  hundred  and  fifty  Pounds  Irish  Currency,  by 
Treasury  Bills,  for  the  Service  of  Ireland,  for  the  Year  One  thousand  eight 
hundred  and  fifteen. 

An  Act  to  continue,  until  Three  Months  after  the  ceasing  of  any  Resirictioii 
imposed  on  the  Bank  of  £ngland  from  issuing  Cash  in  Payment,  the 
several  Acts  for  confirming  and  continuing  the  Restrictions  on  Payments 
in  Cash  by  the  Bank  of  Ireland. 

An  Act  to  facilitate  the  Administration  of  Justice  in  "1 
that  Part  of  the  United  Kingdom  called  Scotland,  V  in  part ;  namely, — 
by  the  extending  Trial  by  Jury  to  Civil  Causes         -  J 
Sections  Two  to  Four,  Ten  and  Eleven. 
Section  Twelve  from  "  out  of  which  "  to  "  appoint ;"  and  the  words 

"the  Remainder  of". 
Sections  Thirteen,  Fourteen,  and  Eighteen. 
Section  Twenty-one  to  "  said  Issue ;". 

Sections  Thirty-four,  lliirty-six  to  Thirty-eight,   and  Forty-two  to 
Forty-five. 

An  Act  for  the  Relief  of  the  Captors  of  Prizes,  with  respect  to  the  admitting 
and  landing  of  certain  Prize  Vessels  and  Goods  in  Ireland  ;  to  continue 
in  force  until  the  Twenty-fifth  Day  of  March  One  thousand  eight 
hundred  and  sixteen. 

An  Act  for  procuring  Returns  relative  to  the  Expence  and  Maintenance  of 
the  Poor  m  Enghmd;  and  also  relative  to  the  Highways. 

An  Act  for  enlarging  the  Powers  of  Two  Acts  of  His  present  Mi^esty,  for 
providing  Clergvmen  to  officiate  in  Gaols  and  Houses  of  Correction  within 
England  and  Wales. 

An  Act  for  the  Abolition  of  Graol  and  other  Fees  con-  \ .    _  .    ^.-.oi*- 
nected  with  the  Gaols  in  England    -  -  .J^mpart;  namely,— 

Sections  Two  and  Three. 
Section  Five  to  **  Act,". 
Sections  Ten,  Fourteen,  and  Fifteen. 

An  Act  to  amend  an  Act  of  His  late  Majesty  King"! 

George  the  Second,  for  the  more  easy  assessing,  linpart;  namely, — 
collecting,  and  levj-ing  of  County  Rates        -  -  J 

Section  Seventeen  from  "  so  much  "  to  "  and  that  *'. 

An  Act  to  re\nve  and  continue.  Until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  twenty,  several  Acts  for  charging  additional 
Duties  on  Copper  imported  into  Great  Britain. 

An  Act  to  re\ave  and  continue  for  One  Year  the  Duties  and  Contributions 
on  the  Profits  arising  from  Property,  Professions,  Trades,  and  Offices  in 
Great  Britain.  ^ 

An  Act  to  repeal  an  Act  of  the  last  Session  of  Parliament,  for  establishing 
Regulations  respecting  Aliens  arriving  in  this  Kingdom,  or  resident 
therein ;  and  to  establish,  for  Twelve  Months,  other  Regulations  respecting 
Aliens  arrinng  in  this  Kingdom,  or  residing  therein,  in  certain  Cases. 

An  Act  to  repeal  the  additional  Duty  on  British-made  Wine  or  Sweets  granted 
by  an  Act  of  this  Session  of  Parliament. 

An  Act  to  explain  and  amend  an  Act  of  the  Fifty-third  Year  of  His  present 
Majesty,  as  far  as  relates  to  the  granting  Gratuities  by  the  East  India 
Company. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend    the  Laws  relating  to  the  Militia  \ .    ,_  . , 

of  Great  Britain        -  -  !  -  .  |  m  part ;  namely,— 

Sections  One  to  Four. 

Section  Seven  to  "  Service ;  and  '*. 

Section  Nine,  so  far  as  regards  the  authority  to  grant  commissions. 
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c.  70.       An  Act  for   better   regulating   the  Formation    and  I 
in  part.  Arrangement  of  the  Judicial  and  other  Records  of  the  l>  in  part;  namely,— 

Court  of  Session  in  Scotland  -  -  -  J 

Section  One  from  "  to  be  appointed  "  to  end  of  that  Section. 
Section  Two  from  "  Provided  "  to  end  of  that  Section. 
Sections  Five  to  Seven. 

c.  71.       An  Act  to  regulate  Hawkers  and  Pedlars  in  Scotland   -  in  part;  namel/,^ 
in  part.  Sections  One  to  Three,  Five,  Six,  Ten,  Thirteen,  and  Fourteen. 

Section  Sixteen  from  "  in  any  Mart "  to  end  of  that  Section. 
Section  Seventeen  to  end  of  Act. 

c.  73.  An  Act  for  granting  to  His  Mijesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

c.  75.  An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue  the 
Encouragement  of  Persons  making  Discoveries  for  finding  the  Liongitude 
at  Sea, — and  ends  with  the  words, — carrying  the  Acts  relating  thereto  into 
Execution. 

c.  76.  An  Act  to  enable  His  Mijesty,  until  the  First  Day  of  May  One  thousand 
eight  hundred  and  sixteen,  to  accept  the  Services  of  the  Local  Militii» 
either  in  or  out  of  their  Counties^  under  certain  Restrictions. 

c.  77.  An  Act  to  authorize,  under  present  Circumstances,  the  Drawing  out  and 
Embodying  of  the  British  and  Irish  Militia,  or  any  Part  thereof. 

c.  84.       An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  amend ^ 

in  part.  so  much  of  an  Act  of  the  Thirty-third  Year, — a$ui  ends  with  the  I 

words, — Provision  for  the  Judges  in  the  East  Indies  in  certain  f '" 
cases  -......-J 

Except  Section  One. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

c.  85.  An  Act  the  title  of  which  begins  mth  the  words, — ^An  Act  to  amend  and 
continue  for  One  Year, — and  ends  with  the  words, — Conunissions  to 
Subjects  of  Foreign  States  to  serve  as  Officers,  under  certain  Restrictions. 

c.  86.  An  Act  to  continue,  until  the  Twenty-fifth  Dav  of  March  One  thousand 
eight  hundred  and  twenty,  an  Act  made  in  the  Forty-sixth  Year  of  His 
present  Majesty,  for  permitting  the  Importation  of  Masts,  Yards,  Bow- 
sprits, and  Timber  for  Naval  Purposes,  from  the  British  Colonies  in 
North  America. 

c.  89.       An  Act  to  amend  an  Act  of  the  Fifty-third  Year  of  1 
in  part.  His  Majesty's  Reign,  for  makingRegulations  for  the  I  j^  part ;  namely,- 

buildmg  and  repainng  of  Court  Houses  and  Sessions  ( 
Houses  in  Ireland     -      •      -  -  .  -J 

Sections  Three  and  Four,  except  as  to  the  county  of  the  city  of  Dublin. 
Section  Five. 

c.  90.       An  Act  to  explain  an  Act  made  in  the  Parliament  of  Ireland,  in  the  1 

in  part.  Thirty-second  Year  of  His  Majesty's  Reign,  relative  to  Inland  I  . 

Navigations  there,  so  far  as  relates  to  the  Limitation  of  Actions  [  * 
against  Canal  Companies  and  others  -  -  -  -J 

Except  to  "accrued  and  not  afterwards;". 

c.  91 .  An  Act  for  the  Payment  of  Costs  and  Charges  to  Prosecutors  and  Witnesses, 
in  Cases  of  Felony  in  Ireland. 

c.  93.  An  Act  to  repeal  the  Duties  payable  on,  and  the  Permission  to  enter  for 
Home  Consumption,  Silk  Handkerdiiefs  imported  by  the  East  India 
Company. 

c.  97.  An  Act  to  grant  to  the  Judges  of  the  Commissary  Court  of  Edinburgh  a 
fixed  Salary  in  place  of  their  present  Salary  and  certain  Fees  and 
Payments. 
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c.  98. 


c.  102. 

c.  104. 
in  part. 


c.  108. 
c.  113. 


c.  115. 
in  part. 


c.  117. 


c.  126. 


c.  127. 
in  part. 


c.  130. 
c.  131. 
c.  132. 

c.  139. 
c.  146. 


c.  147. 
in  part. 


cences  to*] 

and  other  I  . 

Duties  of  I  • 


An  Act  to  enable  the  Select  Committee  on  the  Downpatrick  Election  to 
reassemble,  and  to  suspend  the  Transmission  of  the  Warrants  and  other 
Proceedings  for  the  Appointment  of  Ck>mmissioners  to  examine  Witnesses 
in  Ireland. 

An  Act  to  repeal  certain  Duties  on  Leather  dressed  in  Oil  in  Great  Britain, 
or  imported  from  Ireland. 

An  Act  to  make  further  Provisions  for  the  issuing  of  Licences 
Persons  to  deal  in,  retail,  make,  or  manufacture  Spirits  and 
Exciseable  Commodities  in  Ireland,  and  for  securing  the  '^ 
Excise  payable  by  the  Persons  so  licensed  - 
Except  Section  Fifteen. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Anny  and  their  Quarters. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  altering  certain 
Drawbacks  and  Countervailing  Duties  on  Glass, — and  ends  with  the 
words, — ^imported  from  Ireland  for  Private  Use  frt>m  Duty. 

An  Act  to  carry  into  efiFect  a  Convention  made  between  "j 

His  Migesty  and  the  King  of  the  Netherlands  and  >  in  part ;  namely,— 
the  Emperor  of  all  the  Russias  •  •  -  J 

The  last  Section. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  permit,  until 
Six  Weeks, — and  ends  with  the  words, — Importation,  in  Neutral  Vessels 
from  States  not  in  Amity  with  His  Majesty,  of  certain  Goods,  Wares, 
and  Merehandize. 

An  Act  to  authorize  the  allowing  to  Foreign  Officers,  Allowances  equivalent 
in  Amount  to  the  Half  Pay  given  to  British  Officers  under  the  like 
Circumstances. 

An  Act  to  repeal  an  Act  of  the  Fifty-third  Year  of! 
His  present  Migestv,  for  preventin^ir  the  Embezzle-  j 
ment  of  Stores ;  and  to  extend  the  Provisions  of  the  l .       «*      «     i 
several  Acts  renting  to  His  Majesty's  Naval,  Ord-  p^P^J  namely,— 
nance,  and  VictuaUing  Stores,  to  all  other  Public  I 
Stores  -  -  ...  .J 

Section  One. 

An  Act  for  further  regulating  the  Issue  and  Payment  of  Money  to  His 
Majesty's  Forces  serving  Abroad. 

An  Act  for  discontinuing  certain  Deductions  from  Half  Pay,  and  for  further 
regulating  the  Accounts  of  the  Paymaster  General. 

An  Act  to  continue,  until  the  End  of  the  next  Session  of  Parliament,  an 
Act  of  the  last  Session  of  Parliament,  for  regulating  the  Trade  in  Spirits 
between  Great  Britain  and  Ireland  respectively. 

An  Act  to  grant  an  additional  Duty  of  Excise  in  Ireland,  upon  Spirits  made 
or  distilled  from  Com  or  Grain. 

An  Act  to  authorize  His  Majesty  to  regulate,  until  the  First  Day  of  Julv 
One  thousand  eight  hundred  and  sixteen,  the  Trade  iidth  any  French 
Colony  which  may  come  into  His  Majesty's  Possession  or  remain  Neutral. 

An  Act  the  title  of  which  begins  with  the  words, — An  Actl 
for  enabling  Spiritual  Persons  to  exchange  the  Par-  I 
sonage  or  Glebe  Houses  or  Glebe  Lands, — and  ends  >inpart;  namely,— 
with  the  words, — Lands  to  become  Glebe  in  certain  I 
Cases,  and  for  other  Purposes  "  •  "J 

Section  One  from  "  ProWded  "  to  "  Chapeby :". 

Sections  Seven  to  Nine. 

Section  Ten,  so  far  as  it  relates  to  any  mortgage. 
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c.  148. 
c.  149. 
c.  150. 

c.  154. 
c.  155. 

c.  156. 

c.  158. 

c.  161. 
in  part. 

c.  162. 
c.  164. 

c.  165, 

•  c.  166. 

c.  167. 

c.  171. 

c.  173. 
c.  175. 

c.  178. 


>>mpart;  namely,— 


An  Act  for  raising  the  Sum  of  Four  millions  fire  hundred  thousand 
Pounds,  by  Exchequer  Bills,  for  the  Service  of  Great  Britain,  for  the 
Year  One  thousand  eight  hundred  and  fifteen. 

An  Act  for  raising  the  Sum  of  One  million  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Service  of  Great  Britain,  for  the  Year  One 
thousand  eight  hundred  and  fifteen. 

An  Act  for  rectifying  Mistakes  in  the  Names  of  the  Land  Tax  Conunis* 
sioners,  and  for  appointing  additional  Commissioners,  and  indemnifying 
such  Persons  as  have  acted  without  due  Authority  in  Execution  of  the 
Acts  therein  recited. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Fifth  Day  of  July^ — and  ends  with  the  words, — reduce  the  Duties 
thereby  imposed. 

An  Act  to  amend  the  Laws  relative  to  the  Transportation  of  Offenders;  to 
continue  in  force  until  the  First  Day  of  May  One  thousand  eight  hundred 
and  sixteen. 

An  Act  to  enable  Grand  Juries  to  present  additional  Sums  for  Constables 
in  Ireland,  and  for  the  secure  Convejrance  of  Prisoners. 

An  Act  the  title  of  which  begins  with  the  words, — An' 

Act  to  amend  and  render  more  effectual  an  Act  of 
~    the  Fifty-second  Year, — and  ends  with  the  wordsy — 

Trades,  and  Offices,  in  that  Part  of  Great  Britain 

called  Scotland  ...... 

Sections  One  to  Three. 

An  Act  to  repeal  the  Excise  Duties  and  Drawbacks  on  Epsom  Salt. 

An  Act  to  exonerate,  in  certain  Cases,  Foreign  Spirits  imported  during  the 
Suspension  of  the  Spirit  Intercourse  between  Great  Britain  and  Ireland, 
f^m  the  additional  Duty  imposed  thereon. 

An  Act  the  title  of  which  begins  with  th^  words^ — An  Act  to  defray  the  Charge 
of  the  Pay, — and  ends  with  the  words, — Militia,  until  the  Twenty-fifth  Day 
of  March  One  thousand  eight  hundred  and  sixteen. 

An  Act  for  defraying  the  Charge  of  the  Pay  and  Cloathing  of  the  Local 
Militia  in  Great  Britain,  to  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  sixteen. 

An  Act  for  defraying,  until  the  Twenty-fifth  Day  of  June  One  thousand 
eight  hundred  and  sixteen,  the  Charge  of  the  ray  and  Cloathing  of  the 
Militia  of  Ireland;  and  for  making  Allowances  in  certdn  Cases  to 
Subaltern  Officers  of  the  said  Militia  during  Peace. 

An  Act  to  continue  for  One  Year  certain  Acts  for  the  better  Prevention  and 
Punishment  of  Attempts  to  seduce  Persons  serving  in  His  Majest3r's  Forces 
by  Sea  and  Land  from  their  Duty  and  Allegiance  to  His  Mi^esty,  or  to 
incite  them  to  Mutiny  or  Disobedience. 

An  Act  for  the  better  Protection  of  the  Trade  of  the  United  Kingdom  during 
the  present  Hostilities  with  France. 

An  Act  to  continue  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  sixteen.  Two  Acts  of  the  Fiftieth  and  Foriy-fifth  Years  of 
His  present  Majesty,  allowing  the  bringing  of  Coals,  Culm,  and  Ciaders 
.  to  London  and  Westminster,  by  Inland  Navigation. 

An  Act  to  revive  and  continue,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  twenty,  an  Act  of  the  Twenty-eighth  Year 
of  His  present  Majesty,  for  the  more  effectual  Encouragement  of  the 
Manufacttire  of  Flax  and  Cotton  in  Great  Britain. 
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c.  180. 


c.  182. 


c.  183. 

c.  184. 
in  part. 


c.  185. 
in  part. 


c.  187. 


c.  189. 


c.  193. 


c.  196. 


56  Geo.  3.  c.  1. 


C.2. 


C.3. 


c.  4. 


c.  6. 


C.8. 


An  Act  to  revive  and  continue,  until  the  Fifth  Day  of  July  One  thousand 
eight  hundred  and  sixteen,  an  Act  of  the  Forty-sixth  Year  of  His  present 
Msjesty's  Reign,  for  granting  an  additional  Bounty  on  the  Exportation  of 
the  Silk  Manufactures  of  Great  Britain. 

An  Act  to  authorise  the  Directors  General  of  Inland  Na\ngation  in  Ireland 
to  proceed  in  carrying  on  and  completing  the  Canal  from  Dublin  to 
Tarmonbury  on  the  River  Shannon. 

An  Act  to  repeal  the  Bounties  payable  in  Ireland  on  the  Exportation  of 
certain  Cahcoes  and  Cottons. 

An  Act  the  title  of  which  begins  with  the  words, — An  1 
Act  for  repealing  the  Stamp  Duties  on  Deeds, — and  >in  part;  namely, — 
ends  with  the  tcorcis,— other  Duties  in  lieu  thereof    -  J 

Sections  Twenty-five  and  Twenty-six. 

Section  Fifty-two,  the  words  "  Ordinary  or  '*• 

Section  Fifty-five. 

An  Act  fbr  repealing  the  Stamp  Office  Duties  on  Advertisements,  "| 

Almanacks,  Newspapers,  Gold  and  Silver  Plate,  Stage  Coaches,  and  I  , 

Licences  for  keeping  Stage  Coaches,  now  payable  in  Great  Britain ;  f  * 
and  for  granting  new  Du^es  in  lieu  thereof  •  -  -  J 

Except  Sections  Two,  Four,  and  the  Schedule  so  far  as  such  Sections 
and  Schedule  relate  to  the  duties  on  plate,  and  except  Section  Seven. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  grantinff  to  His 
Mi^est^  certain  Sums  out  of  the  respective  Consolidated  Funds, — and 
ends  with  the  worob,— appropriating  the  Supplies  granted  in  this  Session 
of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  allowing  Henry 
Meux, — and  ends  vsith  the  words, — Duties  on  the  Malt  and  Hops  expended 
in  the  Production  of  the  Beer  so  lost. 

An  Act  to  enable  His  Migesty,  until  Six  Weeks  after  the  Commencement 
of  the  next  Session  of  Parliament,  to  regulate  the  Trade  and  Commerce 
carried  on  between  His  Majesty's  Subjects  and  the  Inhabitants  of  the 
United  States  of  America. 

An  Act  for  enabling  His  Miyesty  to  raise  the  Sum  of  Six  Millions  for  the 
Service  of  Great  Britain. 

An  Act  to  revive  and  continue,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  eighteen,  several  Laws  relatmg  to  the  Duties 
on  Glass  m^e  in  Great  Britain. 

An  Act  to  revive  and  further  continue,  until  the  Twenty-fifth  Day  of  March 
One  thousand  eight  hundred  and  seventeen,  an  Act  of  the  Seventh  Year 
of  King  George  the  Second,  for  the  free  Importation  of  Cochineal  and 
Indigo. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar, 
Tobacco,  and  SnufP,  in  Great  Britain;  and  on  Pensions,  Offices,  and 
Personal  Estates,  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  sixteen. 

An  Act  for  raising  the  Sum  of  Eleven  Millions,  by  Exchequer  Bills,  for  the 
Service  of  Great  Britain  for  the  Year  One  thousand  eight  himdred  and 
sixteen. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  sixteen,  an  Act  of  the  Fifty-fourth  Year  of  His  present  Majesty,  for 
explaining  and  amending  several  Acts  relating  to  Spiritual  Persons  holding 
of  Farms,  and  for  enforcing  the  Residence  of  such  Persons  on  their  Bene- 
fices, in  England. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  himdred 
and  seventeen,  an  Act  of  the  Forty-ninth  Year  of  His  present  Miyesty,  for 
regulating  the  Trade  and  Commerce  to  and  from  the  Uape  of  Good  Hope. 
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c.  10.  An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

c.  11.  An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

c.  12.  An  Act  for  exhibiting  a  BiU  in  this  present  Parliament,  for  naturalizing 
His  Serene  Highness  Leopold  George  Frederick  Duke  of  Saxe,  Margrave 
of  Meissen,  Landgrave  of  Thuringuen,  Prince  of  Cobourg  of  Saalfeld. 

c.  Id.  'An  Act  for  the  Naturalization  of  His  Serene  Highness  Leopold  George 
Frederick  Duke  of  Ssxe,  Margrave  of  Meissen,  Landgrave  of  Thuringuen, 
Prince  of  Cobourg  of  Saalfeld ;  and  settling  his  Precedence. 

c.  14.  An  Act  for  empowering  the  Governor  and  Company  of  the  Bank  of  England 
to  advance  tne  Sum  of  Six  Millions,  towards  the  Supply  for  the  Service  of 
the  Year  One  thousand  eight  bundled  and  sixteen. 

c.  16.      An  Act  for  better  regulating  the  Offices  of  Receivers  of  Crown  Rents. 

c.  17.  An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-one,  certain  additional  Duties  of  Excise  in  Great 
Britain. 

c.  18.  An  Act  to  suspend,  until  the  Fifth  Day  of  April  One  thousand  eight  hundred 
and  twenty,  the  Duty  on  Lead  exported  horn  Great  Britain. 

c.  19.  An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  sixteen,  an  Act  of  the  Forty-seventh  Year  of  His  present  Maiesly,  for 
granting  an  additional  Bounty  on  double  refined  Sugar  exported. 

c.  20.  An  Act  to  make  further  Provision  for  the  Execution  of  the  several  Acts 
relating  to  the  Revenues,  Matters  and  Things,  under  the  Management  of 
the  Commissioners  of  Customs  and  Port  Duties,  and  of  the  Conunis- 
sioners  of  Inland  Excise  and  Taxes,  in  Ireland. 

21 .  An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  revive  and 
continue,  until  Two  Years, — and  ends  with  the  words, — Negodation  of 
Promissory  Notes  and  Bills  of  Exchange  under  a  limited  Sum,  in 
Engknd. 

c.  22.       An  Act  for  the  more  eflPectually  detaining  in  Custody  Napoleon  Buonaparte. 

c.  23.  An  Act  for  regulating  the  Intercourse  with  the  Island  of  Saint  Hdena, 
during  the  Time  Napoleon  Buonaparte  shall  be  detained  there;  and  for 
indemnifying  Persons  in  the  Cases  therein  mentioned. 

c.  24.  An  Act  for  better  enabling  His  Majesty  to  make  Provision  for  the  Establish- 
ment of  Her  Royal  Highness  the  Princess  Charlotte  Augusta,  and  His 
Serene  Highness  Leopold  George  Frederick  Duke  of  Saxe,  Margrave  of 
Meissen,  Candgrave  of  Thuringuen,  Prince  of  Cobourg  of  Saalfeld. 

c.  2/.  An  Act  to  amend  several  Laws  relative  to  the  Transportation  of  Ofltenders; 
to  continue  in  force  until  the  First  Day  of  May  One  thousand  eight  hun- 
dred and  twenty-one. 

c.  28.  An  Act  to  enable  the  Commissioners  of  His  Majesty's  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been  or 
shall  be  granted  bv  Parliament  for  the  Service  of  Great  Britain,  for  the 
Year  One  thousand  eight  hundred  and  sixteen. 

c.  30.  An  Act  for  indemnilVing  the  Commissioners  of  Excise  in  Scotland,  and  all 
Persons  who  may  have  acted  under  their  Authoritjr,  in  relation  to  oertvn 
Orders  issued  and  Things  done  relative  to  certain  Acts  regarding  the 
Distilleries  in  Scotland. 

c.  31.  An  Act  for  transferring  all  Contracts  and  Securities  entered  into  with  or 
given  to  the  Commissioners  for  Transports,  to  the  Commissioners  of  the 
Navy  and  Victualling. 

c.  32.  An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeqjors  and 
others  on  quartering  Soldiers. 
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c.  36. 

c.  38. 
C.40. 

C.41. 
C.42. 


C.43. 

C.45, 

C.46 
in  part, 

C.47 

C.48. 


C.50. 
in  part. 


c.  52. 
in  part. 


c.  53. 


c.  54. 


c.  55. 
in  part. 


An  Act  to  repeal  Two  Acts  passed  in  the  Beigns  of  Kins  Edward  the 
Fourth  and  King  Richard  tne  Third,  which  prohibit  the  Importation  of 
Wrought  Goods  and  o^iptain  other  Articles. 

An  Act  to  empower  His  Mi^esty  to  suspend  the  Ballot  or  Enrolment  for 
the  Lfocal  Militia. 

An  Act  for  further  continuing  until  the  Fifth  Day  of  July  One  thousand 
eight 'hundred  and  eighteen,  an  Act  of  the  Forty-fourth  Year  of  His 
present  Majesty,  to  continue  the  Restrictions  contained  in  the  several  Acts 
of  His  present  Majesty,  on  Payments  of  Cash  by  the  Bank  of  Englaoid. 

An  Act  for  raising  the  Sum  of  Two  millions  four  hundred  and  seventy 
thousand  Pounds  Irish  Currency,  b^  Treasunr  Bills,  for  the  Service  of 
Ireland,  for  the  Year  One  thousand  eight  hundred  aitd  sixteen. 

An  Act  for  raising  the  Sum  of  One  million  seven  hundred  thousand  Pounds 
British  Currency,  by  Treasuiy  Bills,  for  the  Service  of  Ireland,  for  the 
Year  One  thousand  eight  hundred  and  sixteen. 

An  Act  for  making  certain  Allowances  of  the  Duties  payable  on  Malt  and 
Beer. 

An  Act  for  defraying  the  Charge  of  the  Par  and  Cloathing  of  the  Local 
Militia  in  Great  Britain,  to  the  Twenty-fifth  Day  of  March  One  thousand 
eight  himdred  and  seventeen. 

An  Act  for  the  better  Regulation  of  the  Civil  List  :— 
Except  Sections  Eight  to  IVelve. 

An  Act  for  raising  the  Sum  of  One  million  two  hundred  thousand  Pounds 
Irish  Currency,  by  Treasuiy  Bills,  for  the  Service  of  Ireland,  for  the  Year 
One  thousand  eight  hundred  and  sixteen. 

An  Act  to  continue,  until  Three  Months  after  the  ceasing  of  anv  Restriction 
imposed  on  the  Bank  of  England  from  issuing  Cash  in  Payment,  the 
several  Acts  for  confirming  and  continuing  the  Restrictions  on  Payments 
in  Cash  by  the  Bank  of  Ireland. 

An  Act  to  regulate  the  Sale  of  Farming  Stock  taken  in  \ .    ^.^    ««^«i„ 
Execution     -  .  .  !  -  .  |  m  part ;  namely,- 

Section  Eleven,  so  far  as  it  relates  to  an  assignee  of  any  insolvent 
debtor's  estate. 

An  Act  to  amend  and  render  more  effectual  an  Actl 
passed  in  the  last  Session  of  Parliament,  for  enabling  I 
Spiritual    Persons    to   exchange    their   Parsonage  >in  part;  namely,-^ 
Houses  or  Glebe  Lands,  and  for  other  Purposes  | 
therein  mentioned    -  -  -  •  -J 

Section  Two. 

An  Act  to  amend  and  render  more  effectual  Three  several  Acts  passed 
in  the  Forty-eighth,  Fortv-ninth,  and  Fifty-second  Years  of  His  present 
Majesty,  for  enabling  the  Commissioners  for  the  Reduction  of  the 
National  Debt  to  grant  Life  Annuities. 

An  Act  for  raising  the  Sum  of  Thirteen  Millions  by  Exchecjuer  Bills,  for 
the  Service  of  Great  Britain,  for  the  Year  One  thousand  eight  hundred 
and  sixteen. 

An  Act  the  title  of  which  begins  with  the  words, — An' 
Act  to  amend  an  Act  of  the  Parliament  of  Ireland, 
in  the  Fortieth  Year, — and  ends  with  the  words, —  >in  part ;  namely,— 
Powers  vested  in  the  Directors  of  all  Works  relating 
to  Inland  Navigation  in  Ireland 
Sections  Ten  to  Thirteen  and  Twenty-two. 
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c.  58. 
in  part. 


c.  61. 

c.  64. 
m  part. 

c.  65. 


c.  67. 
c.  69. 

c.  71. 
C.72. 

c.  76. 


c.  87. 
Id  part. 

c.  90. 


c.  92. 
c.  95. 


c.  96. 
in  part. 


An  Act  to  repeal  an  Act  made  in  the  Fifty-first  Year  of  ^ 

His  present  Majesty,  for  aUowinj  the  Manufacture  Upart :  namely,- 
and  Use  of   a  Liquor  prepared  from  Sugar    f or  [      *^  '  *««««/, 
colouring  Porter       -  ...  -J 

Section  One. 

Section  Four  from  "  and  that "  to  end  of  that  Section. 

Section  Five. 

An  Act  for  granting  to  His  Majesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

An  Act  to  repeal  several  Acts  relating  to  the  Militia  of  I 

Great  Britain,  and  to  amend  other  Acts  relating  V  in  part;  namely,— 
thereto  -  -  -  -  ..  -J 

Sections  One  to  Three  and  Five. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  explidn  and 
amend  the  Acts  for  granting  Duties  on  the  Profits  arising  nrom  Pro- 
perty,— and  ends  with  the  trorcif,— exempting  Collectors  Bonds  from  the 
Stamp  Duties. 

An  Act  to  enable  such  Officers,  Marines,  and  Soldiers,  as  have  been  in  the 
Land  or  Sea  Service,  or  in  the  Marines,  or  in  the  Militia,  or  any  Ck>ips 
of  Fencible  Men,  since  the  Forty-second  Year  of  his  present  Majesty's 
Reign,  to  exercise  Trades. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  eighteen.  Two  Acts  of  the  Fifty-fourth  Year  of  His 
present  Majesty,  for  repealing  the  Duties  of  Customs  on  Madder  im- 
ported into  Great  Britain,  and  for  granting  other  Duties  in  lieu  thereof. 

An  Act  to  amend  an  Act  of  the  Fifty-first  Year  of  His  present  Miges^s 
Reign,  for  discharging  certain  Arrears  of  Quit,  Crown,  and  Composition 
Rents  in  Ireland. 

An  Act  to  continue  and  amend  so  much  of  an  Act  of  the  Forty-third  Year 
of  His  present  Majesty's  Reign,  for  authorizing  the  biUetting  and 
subjecting  to  Military  Discipline  certain  Yeomanry  Corps,  and  Officers 
of  Cavalry  or  Infantry,  as  relates  to  such  Corps  in  Ireland. 

An  Act  for  repeaUng  the  several  Bounties  on  the  Exportation  of  Refined 
Sugar,  from  any  Part  of  the  United  Kingdom,  and  for  allowing  other 
Bounties  in  lieu  thereof,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  eighteen. 

An  Act  to  regulate  Proceedings  of  Grand  Juries  in  \ .    ^.  .    ««^«i„ 
Ireland,  upon  BiUs  of  Indictment    -  -  .  )  m  part ;  namdy,- 

Section  One,  the  words  "  in  Court ". 

An  Act  the  title  of  which  begins  vnth  the  words, — An  Act  to  defray  the 
Charge  of  the  Pay, — and  ends  with  the  words, — MiUtia,  until  the  Tironty- 
fifth  Day  of  March  One  thousand  eight  hundred  and  seventeen. 

An  Act  to  enable  His  Majesty  to  authorize  the  Exportation  of  the 
Machinery  necessary  for  erecting  a  Mint  in  the  United  States  of  America. 

An  Act  to  authorize  such  Person  as  His  Majesty  shall  appoint  to  transfer 
a  certain  Sum  in  Three  Pounds  per  Cent.  Reduced  Annuities,  now 
standing  in  the  Name  of  the  dissolved  College  of  Hertford,  in  the 
University  of  Oxford;  and  also  to  receive  Dividends  due  upon  such 
Annuities. 

An  Act  for  establishing  an  Agreement  with  the  Governor  and  Com-"! 

Sany  of  the  Bank  of  England,  for  advancing  the  Sum  of  Three  I  . 
lilijons  for  the  Service  of  the  Year  One  thousand  eight  hundred  j  * 
and  sixteen  -            -            -            -            -            -            -.J 

Except  Sections  Three  and  Five. 
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c.  98. 
in  part. 


c.  102. 


c.  104. 
in  part. 


c.  105. 


c.  106. 


c.  107. 


c.  108. 


c.  109. 


c.  111. 


c.  116. 
in  part. 


c.  120. 
in  part. 


c.  121. 


An  Act  to  unite  and  consolidate  into  One  Fund  all*] 
the  Public  Revenues  of  Great  Britain  and  Ireland,  I  .    ^,  .    „^^o« 
and  to  provide  for  the  Application  thereof  to  the  pP*"5  namely,— 
general  Service  of  the  United  Kingdom       -  -J 

Sections  Four  to  Twelve. 
Section  Thirteen  to  "  seventeen,"  and  from  "  and  that  the  several "  to 

end  of  that  Section. 
Section  Fourteen,  so  far  as  it  relates  to  payment  out  of  the  revenues' 

therein  mentioned. 
Section  Sixteen,  so  far  as  it  relates  to  the  oflSce  of  Vice  Treasurer  for 

Ireland. 
Sections  Seventeen,  Nineteen  to  Twenty-one,  and  Twenty-three  to 
Twenty-eight. 

An  Act  to  amend  the  Act  of  the  Fifty-third  Year  of  His  present  Majesty, 
intituled  An  Act  for  the  Relief  of  Insolvent  Debtors  in  England ;  and  to 
give  further  Powers  to  the  Court  appointed  by  the  said  Act. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for   the"! 
making  more  efiPectual  Provision  for  the  Prevention  of  Smuggling, —  I  .^^ 
and  ends  with  the  words, — Exporters  of  Exciseable  Goods  on  Draw-  (  * 
back  to  give  Notice  of  Shipment     -  -  -  -  -J 

Except  Sections  Twenty-five  and  Twenty-six. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  amend  and 
continue,  until  the  End  of  the  next  Session, — and  ends  with  the  words, — 
Spirits  imported  and  exported  between  England  and  ScotUnd  and  Ireland 
respectively. 

An  Act  the  title  of  which  begins  with  the  words,— An  Act  to  repeal  the 
Duties  payable  in  Scotland  upon  Wash  and  Spirits, — and  ends  with  the 
words, — Tenth  Day  of  November  One  thousand  eight  hundred  and 
eighteen. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament  relating  to 
Stamp  Duties  in  Great  Britain,  so  far  as  relates  to  Inventories  to  be 
exhibited  and  recorded  in  any  Commissary  Court  in  Scotland. 

An  Act  to  repeal  certain  Drawbacks  and  Countervailing  Duties  of  Excise 
on  Beer  and  Malt ;  to  alter  the  Drawbacks  on  Plate  Glass,  and  to  prevent 
Frauds  therein. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  seventeen,  an  Act  of  the  Forty-sixth  Year  of  His  present 
Majes^,  for  granting  an  additional  Bounty  on  the  Exportation  of  the 
Silk  Manufactures  of  Great  Britain. 

An  Act  to  repeal  Part  of  the  Duty  on  Spirits  distilled  in  Ireland,  to  reduce 
the  Drawback  on  such  Spirits  exported  to  Foreign  Parts,  and  to  make 
further  Regulations  for  the  Colledion  of  the  said  Duties,  and  the  Duties 
on  Licences  for  retailing  Spirituous  and  other  Liquors  in  Ireland. 

An  Act  to  explain  and  amend  an  Act,  passed  in  the  Fifty-fifth  Year^ 

of  the  Reign  of  His  present  Majesty,  intituled  An  Act  for  the  I  , 

Abolition  of  Gaol  and  other  Fees  connected  with  the  Gaols  in  |  * 
England     --------J 

Except  Section  Three  to  "  England,*'. 
An  Act  to  procure  annual  Returns  of  Persons  com-  "I 
mitted,  tried,  and  convicted  for  Criminal  Offences  Mnpart;  namely, — 
and  Misdemeanors  in  Ireland  -  -  -  J 

Section  Three,  except  as  to  the  county  of  the  city  of  Dublin. 

An  Act  for  defraying,  until  the  Twen^-fifth  Day  of  June  One  thousand 
eight  hundred  and  seventeen,  the  Charge  of  the  Pay  and  Cloathing  of 
the  Militia  of  Ireland,  and  for  making  Allowances  in  certain  Cases  to 
Subaltern  Officers  of  the  said  Militia  during  Peace. 
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c.  122. 


c.  123. 


c.  124. 


c.  125. 


c.  126. 


c.  131. 


c.  139. 
in  part. 

c.  142. 


67  Geo.  3.  c.  1. 

C.2. 
c.  3. 
c.  5. 


c.  6. 
in  part. 


C.7. 

c.  8. 

C.9. 
ell. 


An  Act  to  make  Provision  for  secoring,  for  a  "nme  to  be  limited,  the  Profits 
of  the  Office  of  Clerk  of  the  Pleas  of  His  Majesty's  Court  of  Exchequtf 
in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue,  until 
the  Fifth  Day  of  April, — and  ends  with  the  words, — Residence  of  such 
Persons  on  their  Benefices  in  England. 

An  Act  to  continue,  until  the  First  Day  of  August  One  tliousand  eight 
hundred  and  seventeen.  Two  Acts  of  the  Fiftieth  and  Forty-fifth  Years 
of  His  present  Majesty,  allowing  the  bringing  of  Coids,  Culm,  and 
Cinders,  to  London  and  Westminster. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  the  more 
e£Pectual  Punishment  of  Persons, — and  ends  with  the  words, — Owners 
of  such  Property  to  recover  Damages  for  the  Injury  sustained. 
Repealed  except  as  to  Scotland. 

An  Act  to  amend  an  Act  of  the  Fifty-third  Year  of  His  present  Majesty,  for 
the  Relief  of  Insolvent  Debtors  in  Ireland. 

An  Act  to  revive  and  continue,  until  the  Fifteenth  Day  of  June  One 
thousand  eight  hundred  and  seventeen,  an  Act  of  the  Fifty-second  Year 
of  His  present  Mi^jesty,  for  the  more  effSectual  Preservation  of  the  Peace, 
by  enforcing  the  Duties  of  watching  and  warding. 

An  Act  to  regulate  the  binding  of  Parish  Apprentices  -  in  part ;  namely,^ 
Section  Eight  from  "  unless  "  to  <<  be  legaUy  settled,". 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  granting  to 
His  Majesty  a  certain  Simi  out  of  the  Consolidated  Fund, — and  ends 
with  the  words, — appropriating  the  Supplies  granted  in  this  Session  of 
Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue  and 
extend  the  Provisions  of  an  Act  of  the  Forty-ninth  Year, — €md  ends  with 
the  words, — ^Trade  of  the  Island  of  Mauritius. 

An  Act  for  raising  the  Sum  of  Twenty-four  Millions,  by  Exchequer  Bills, 
for  the  SerAice  of  the  Year  One  thousand  eight  hundred  and  seventeen. 

An  Act  to  empower  His  Majesty  to  secure  and  detain  such  Persons  as  His 
Majesty  shaU  suspect  are  conspiring  against  His  Person  and  Government. 

An  Act  the  title  of  which  begins  vnth  the  words, — ^An  Act  for  continuing  to 
His  Maiesty  certain  Duties  on  Malt, — and  ends  with  the  words, — Semce 
of  the  Year  One  thousand  eight  hundred  and  seventeen. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act"| 

to  make  perpetual  certain  Parts  of  an  Act  of  the  I  .    ^  . ^  •„ 

Thirty-sixth  Tear,— and    ends    with    the    loords,— p  P*" '  ^^*°^y'-" 
Treasonable  Practices  and  Attempts  -  -J 

Sections  Two  and  Three. 

Section  Four  so  far  as  it  relates  to  the  Prince  Regent. 

An  Act  the  title  o^  which  begins  with  the  words, — An  Act  to  revive  and 
make  perpetual  Two  Acts  of  the  Thirty-seventh  Year, — and  ends  wiih  the 
words,— ztoTces  by  Sea  or  Land  from  their  Duty  and  Allegiance  to  His 
Majesty,  or  to  incite  them  to  Mutiny  or  Disobedience. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  Fifth  Day  of  April, — and  ends  with  the  words, — Dealers  to  send  out 
any  Quantity  of  Coffee  not  exceeding  Eight  Pounds  Weight  without 
Permit. 

An  Act  for  vesting  all  Estates  and  Proprty  occupied  for  the  Barrack 
Service  in  the  Comptroller  of  the  Barrack  Department ;  and  for  granting 
certain  Powers  to  tne  said  Comptroller. 

An  Act  to  facilitate  the  Progress  of  Business  in  the  Court  of  King's  Bench 
in  Westminster  Hall. 
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c.  12. 
c.  13. 
c.  15. 

c.  16. 
C.17. 


c.  19. 
in  part. 


C.21. 


c.  23. 


C.25. 
in  part. 


An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  continue,  until  the  Fifth  Daj  of  July  One  thousand  eight 
hundred  and  eighteen,  an  Act  of  the  Forty-sixth  Year  of  His  present 
Mi^esty,  for  gprantinff  an  additional  Boun^  on  the  Exportation  of  the 
Silk  Manufiekctures  of  Great  Britain. 

An  Act  for  raising  the  Sum  of  Eighteen  Millions,  by  Exchequer  Bills,  for 
the  Ser^nce  of  the  Year  One  thousand  eight  hundred  and  seventeen. 

An  Act  to  repeal,  during  the  Continuance  of  Peace,  so  much  of  an  Act  of 
the  Ninth  Year  of  His  present  Majesty  as  prohibits  the  Exportation  of 
Pig  and  Bar  Iron,  and  certain  Naval  Stores,  unless  the  Pre-emption 
thereof  be  offered  to  the  Conmiissioners  of  His  Mi^esty's  Navy. 

An  Act  for  the  more  effectually  preventing  Seditious  1.^^,  nMnelv 

Meetings  and  Assemblies      -  -  -  -J      P»"'>  «»nieiy. 

Sections  One  to  Twenty-two. 
Section  Twenty-three,  the  words  "  or  to  His  Royal  Highness  the  Pnnce 

Regent,", 
Section  Thirty-six  to  "  prosecuted  if  this  Act  had  not  been  made  :** 

and  from  ''Provided  always,  that  nothing"  to  end  of  that  Section. 
The  last  Section. 

An  Act  to  revive  and  continue  for  Two  Years,  and  from  thence  until  the 
End  of  the  then  next  Session  of  Parliament,  Two  Acts  made  in  the  Forty- 
seventh  and  Fiftieth  Years  of  His  present  Mijesty,  for  the  preventing 
improper  Persons  from  having  Arms  in  Ireland. 

An  Act  to  further  continue,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  bunded  and  twenty,  an  Act  of  the  Seventh  Year  of  King 
George  the  Second,  for  the  free  Importation  of  Cochineal  and  Indigo. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act" 
to  explain  and  amend  an  Act,  made  in  the  Forty- 
eighth  Year, — and  ends  with  the  words, — lodging  >in  part ;  namely, — 
Goods,  Wares,  or  Merchandize,  from  the  Duties 
charged  by  the  said  Act        -  -  -  -  J      • 

S^on  One  from  "  such  Person  or"  to  "  under  the  said  Act,". 
Section  Two  from  "and  at"  to  "situate;"  and  the  words  "and 

Declaration  "  (wherever  they  occur). 
Sections  Three  and  Five. 

An  Act  to  amend  and  render  more  effectual  Four  several  Acts  passed  in 
the  Forty-eighth,  Forty-ninth,  Fifty-second,  and  Fifhr-sixth  Years  of  His 
present  Majesty,  for  enabling  the  Commissioners  for  the  Reduction  of 
the  National  Debt  to  grant  Life  Annuities. 

An  Act  for  repealing  the  Duties  of  Customs  on  Buck  Wheat  imported  into 
this  Kingdom,  and  for  granting  other  Duties,  until  the  Twenty-fifth  Day 
of  March  One  thousand  eight  hundred  and  twenty-one,  in  lieu  thereof. 

An  Act  for  granting  to  his  Majesty  a  Sum  of  Money  to  be  raised  by 
Lotteries. 

c.  34.      An  Act  to  authorize  the  Issue  of  Exchequer  Bills,  and  the  Advance  or 
in  part.  Money  out  of  the  Consolidated  Fund,  to  a  limited  Amount,  for  the 

carrying  on  of  Public  Works  and  Fisheries  in  the  United  Kingdom,  > : — 

and  Employment  of  the  Poor  in  Great  Britain,  in  manner  therein 

mentioned    .-----.-J 

Except  the  following  Sections  and  parts  of  Sections  so  feur  as  they 

relate  to  Great  Britain;  namely, — Sections  Eight,  Ten,  Eleven, 

Thirteen,  and  Fourteen,  Section  Seventeen  to  "  Purposes  of  this 

Act,",  from  "and  the  said  "  to  "under  this  Act,"  and  ftrom  "  under 

the"  to  "aforesaid;".  Section  T^-enty-one  to  "Securities,"  and 
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c.  35. 
C.38. 

C.40. 


C.41. 
in  part. 


c.  42. 
C.43. 


C.44. 
in  part. 


C.45. 


C.47. 


C.50. 


C.63. 
in  part. 


c.  56. 
in  part. 


;}- 


from  "  in  lieu  "  to  end  of  that  Section,  and  Sections  Twenty-two, 
Twenty-three,  Twenty-six,  Forty-one  to  Forty-eight,  and  Sixty- 
four,  but  excluding  from  the  exception  so  much  as  relates  to 
exchequer  bills,  and  also  Sections  Thirteen  and  Fourteen  so  ftf  as 
they  relate  to  applications  from  and  ad^-anoes  to  parishes. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  to  continue,  until  the  Fifteenth  Day  of  June  One  thousand  eight 
hundred  and  eighteen,  an  Act  of  the  Fifty-second  Year  of  His  present 
Majesty,  for  the  more  effectual  Preservation  of  the  Peace,  by  enforcing 
the  Duties  of  Watching  and  Warding. 

An  Act  to  authorize- the  rewarding  Officers  of  the  Customs  for  their  Services 
in  preventing  illicit  Distillation  in  Scotland,  under  an  Act  passed  in  the 
last  Session  of  Parliament. 

An  Act  to  repeal  Two  Acts  passed  in  the  Fifty-fourth  and  Fifty-fifth  I 
Years  of  His  present  Majesty,  relating  to  the  Office  of  the  Agent  | 
General,  and  for  transferring  the  Duties  of  the  said  Office  to  the  | 
Offices  of  the  Paymaster  General  and  Secretaiy  at  War 
Except  Section  Two  from  "  from  and  after  the  time  "  to  end  of  that 
Section,  Section  Seven  to  "  to  the  Paymaster  General ;"  and  Section 
Eight. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  revive  and 
continue,  until  the  Twenty-fifth  Day  of  March, — and  ends  with  the  words, 
— ^in  American  Ships  coming  in  Ballast. 

An  Act  for  granting,  for  Two  Years  from  the  Fifth  Day  of  July  One 
thousand  eight  hundred  and  seventeen.  Bounties  on  Sugar  refined  other- 
wise than  by  claying. 

An  Act  to  allow  Corps  of  Yeomanry  or  Volunteer' 
Cavalry,  when  assembled  for  the  Suppression  of 
Riots  or  Tumults,  to  be  Quartered  and  Billetted, 
and  Officers  on  Half  Pay  to  hold  certain  Commis- 
sions in  such  Corps,  and  to  exempt  Members  in 
such  Corps  from  serving  the  Office  of  Constable 
Section  Two. 

An  Act  the  title  of  which  begins  with  the  icord!*,— An  Act  for  the  Continuation 
of  all  and  every  Person  or  Persons  in  any  and  every  Office, — and  ends 
with  the  words, — ^until  removed  or  discharged  therefrom  by  the  succeeding 
King  or  Queen  of  this  Realm. 

An  Act  for  settling  and  securing  Annuities  on  Lord  Colchester,  and  on  the 
next  Person  to  whom  the  Title  of  Lord  Colchester  shall  descend,  in 
Consideration  of  his  eminent  Services. 

An  Act  to  continue  an  Act  made  in  the  Fif^-fourth  Year  of  His  presoit 
Majesty's  Reign,  intituled  An  Act  to  provide  for  the  preserving  and  re- 
storing of  Peace  in  such  Parts  of  Ireland  as  may  at  any  Time  be  distuibed 
by  seditious  Persons,  or  by  Persons  entering  into  unlawful  Combinations 
or  Conspiracies. 

An  Act  for  the  more  effectual  Punishment  of  Murders  "I 
and  Manslaughters  committed  in  Places  not  within  Un  part;  namely,— 
His  Mfyesty*s  Dominions     -  -  -  -  J 

Section  One  so  fEir  as  it  relates  to  the  Settlement  in  the  Bay  of 

Honduras  and  to  New  Zealand  and  Otaheite. 
Sections  Two  and  Three. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend  the  Laws  in  respect  to  forfeited  \ .    ^.  .    «.^«i«. 
Recognizances  in  L-eknd     -  -  -  .)  m  part ;  namely,- . 

Sections  One  and  Five  to  Sixteen. 
Section  Seventeen  from  "  the  Sum  "  to  "  forfeited ;  and  ". 


>-in  part ;  namely,— 
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c.  67. 
in  part. 


c.  60. 

c.  62. 
in  part. 


C.64. 
in  part. 

c.  69. 


c.  70. 
in  part. 

C.72. 


C.78. 
«.80. 
C.81. 

C.84. 
C.85. 


c.  100. 
in  part. 


c.  101. 


Sections  Twenty-five  and  Twenty-six. 

Section  Thirty-five  from  "  it  shall "  to  "  same ;". 

Sections  Thirty-six  and  Thirty-seven. 

An  Act  to  empower  His  Majesty  to  suspend  Training,  1 .    ^.  .    _^_  , 
and  to  regulate  the  Quotas  of  the  Militia     -  ^  |  m  part ;  namely,— 

Section  One  as  far  as  it  relates  to  the  Militia  raised  in  England  and 

Ireland. 
Section  Two. 

Section  Three  so  feur  as  it  relates  to  enlisting  to  serve  or  ofiPerinff  to 
enlist  to  serve  the  United  Company  of  Merchants  of  England  trading 
to  the  East  Indies. 
Section  Four. 

An  Act  to  regulate  certain  Offices  in  the  Court  of  Exchequer  in  England. 

An  Act  to  abolish  certain  Offices,  and  to  regulate  1 .         .    «*««i 
certain  other  Offices,  in  Ireland        -  -  .|m  part;  namely,^ 

Section  One. 

Section  Two  to  "  Records  of  Ireland ;". 
Sections  Three,  Four  and  Seven. 
Section  Eight  to  "  wholly  abolished ;  and  **. 

An  Act  to  abolish  certain  Offices,  and  regulate  others  "1  •  . ,  namplv  — . 
in  Scotland  -  ....  _  j-m  pare;  nameiy. 

Sections  Seven,  Eight,  Twelve,  and  Fourteen. 

An  Act  to  continue  until  the  Twenty-ninth  Day  of  September  One  thousand 
eight  hundred  and  eighteen,  and  to  amend  an  Act  passed  in  Ireland,  in 
the  Thirty-sixth  Year  of  His  present  Majesty,  for  the  Improvement  and 
Extension  of  the  Fisheries  on  the  Coasts  of  Ireland. 

An  Act  to  relieve  Persons  impugning  the  Doctrine  of  1  .    ^^  .    „„^«i„ 
the  Holy  Trinity  from  certain  Penalties  in  Ireland    .  / »°  P^"  >  namely,— 
From  "  That  such  "  to  "  void ;  and  ". 

An  Act  to  continue  until  the  end  of  the  next  Session  of  Parliament  Two 
Acts  made  in  the  Fifty-fourth  and  Fiftjr-sixth  Years  of  His  present 
Migestv,  for  regulating  the  Trade  in  Spirits  between  Great  Britain  and 
Irehaid  recipro^dly. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  for  raising  the  Sum  of  Nine  Millions,  by  Exchequer  Bills,  for  the 
Service  of  the  Year  One  thousand  eight  hundred  and  seventeen. 

An  Act  for  raising  the  Sum  of  Three  Millions  six  hundred  thousand  Pounds 
British  Currency,  by  Treasury  Bills,  in  Ireland,  for  the  Services  of  the 
Year  One  thousand  eight  hundred  and  seventeen. 

An  Act  to  regulate  the  Offices  of  His  Majesty's  Exchequer  in  England  and 
Ireland  respectively. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  permit,  until  the 
Fourteenth  Dav  of  November, — and  ends  with  the  tcorcfc,— taking  the 
same  out  of  Warehouse  free  of  Duty,  and  who  have  acted  in  obedience 
thereto. 

An  Act  to  renew  the  Powers  of  exonerating  SmaU*^ 

Livings  and  Charitable  Institutions  from  the  Land  I  .    ^^  . .  „-„^i_ 
Tax,  and  for  makinc  further  Provision  for  the  Re-  f™  P*"'  namely,— 
demption  of  the  Land  Tax    -  -  -  -J 

Sections  One  to  Eleven,  Twenty-two,  Twenty-five  and  Twenty-six. 

An  Act  the  title  qf  which  begins  with  the  words, — An  Act  to  continue  an 
Act,  intituled  An  Act  further  to  extend  and  render  more  e£Pectual  certain 
Provisions, — and  ends  with  the  irorrf*,— extending  the  Provisions  of  the 
said  former  Acts. 

c  c  2 
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c.  102. 
c.  103. 

c.  104. 
c.  109. 

c.  110. 
c.  114. 

c.  120. 


c.  124. 
in  part. 


C.  126. 


c.  132. 


68  Geo.  3.  c.  1. 


C.2. 


C.3. 


c.  4. 


c.  6. 


C.7. 


An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  defray  the 
Charge  of  the  Pay, — and  ends  with  the  words, — Militia,  until  the  Twenty- 
fifth  Day  of  March  One  thousand  eight  himdred  and  eighteen. 

An  Act  for  defraying,  until  the  Twenty-fifth  Day  of  June  One  thousand 
eight  hundred  and  eighteen,  the  Charge  of  the  Pay  and  Qoatiiing  of  the 
Militia  of  Ireland ;  and  for  making  Allowances  in  certain  Cases  to  Suh- 
altem  Officers  of  the  said  Militia  during  Peace. 

An  Act  to  reduce  the  Number  of  Seijeants,  Corporals,  and  Drummers  in 
the  Militia  of  Ireland  whilst  disembodied. 

An  Act  to  abolish  the  Subsidy  and  Alnage  of  the  Old  and  New  Draperies, 
and  of  all  Woollen  Manufetctures,  in  Ireland ;  and  to  authorize  the  Pay- 
ment out  of  the  Consolidated  Fund  of  an  Annual  Sum  to  John  Lord 
de  Blaquiere,  during  the  Continuance  of  his  Interest  in  tiie  OfiBoe  of 
Alnager. 

An  Act  to  make  further  Reflations  for  the  better  collecting  and  securing 
the  Duties  upon  Spirits  distilled  in  Ireland. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  dgfat 
hundred  and  eighteen,  Two  Acts  of  His  present  Majesty,  allowing  tiie 
bringing  of  Coals,  Culm,  and  Cinders  to  London  and  Westminster. 

An  Act  to  authorize  the  Court  of  Directors  of  the  East  India  Company  to 
make  extraordinary  Allowances,  in  certain  Cases,  to  the  Owners  of  certain 
Ships  in  the  Service  of  the  said  Company. 

An  Act  to  amend  an  Act  made  m  the  present  Session  of  Parliament,  "1 

for  authorizing  the  Issue  of  Exchequer  Bills,  and  the  Advance  of  I  . 

Money  for  carrying  on  Public  Works  and  Fisheries,  and  Employ-  f  * 
ment  of  the  Poor   -  -  -  -  •  -  -J 

Except  Sections  Seven  and  Fourteen,  so  far  as  they  relate  to  Great 
Britain. 

An  Act  the  title  of  which  beains  with  the  words, — An  Act  to  repeal  an  Act, 
passed  in  the  Fifty-fourth  Year, — and  ends  with  the  words, — other  Pro- 
visions in  lieu  thereof. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  seventeen,  and  for  further  appro- 
priating the  Supplies  granted  in  this  Session  of  Parliament. 

An  Act  to  repeal  an  Act  made  in  the  last  Session  of  Parliament,  intituled 
An  Act  to  continue  an  Act  to  empower  His  Majesty  to  secure  and  detam 
such  Persons  as  His  Majesty  shall  suspect  are  conspiring  against  His 
Pei^n  and  Government. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  susnoid,  until 
the  End  of  the  present  S^sion, — and  ends  with  the  wards, — Puolic  Works 
in  Ireland,  and  for  accounting  for  Money  raised  by  such  Presentments. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar,  To- 
bacco, and  Snuff,  in  Great  Britain;  and  on  Pensions,  Offices,  and 
Personal  Estates  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  eighteen. 

An  Act  for  raising  the  Sum  of  Thirty  Millions,  by  Exchequer  Bills,  for 
the  Ser\ice  of  the  Year  One  thousand  eight  hundred  and  eighteen. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  indemnifying 
Persons  who,  since  the  Twenty-sixth  Day  of  January, — and  ends  with 
the  words, — Suppression  of  tumultuous  and  unlawful  Assemblies. 

An  Act  to  indemnify  all  Persons  who  have  been  concerned  in  advising, 
issuing,  or  carrying  into  execution  any  Order  or  Orders  for  penmtting 
the  Importation  and  Exportation  of  certain  Goods  and  Commodities  in 
Foreign  Bottoms  into  and  out  of  certain  of  His  Majesty's  West  India 
Islands. 
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c.  9. 

c.  10. 

ell. 
c.  12. 
c.  14. 

c.  15. 

C.22. 
C.25. 

C.26. 


C.28. 
in  part. 


c.  30. 
in  part. 


C.31. 
in  part. 


c.  32. 


C.37. 


C.40. 


An  Act  to  further  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  eighteen.  Two  Acts  of  the  Fifty-fourth  Year  of  His  present 
Majesty,  for  repealing  the  Duties  of  Customs  on  Madder  imported  into 
Great  Britain,  and  for  granting  other  Duties  in  Ueu  thereof. 

An  Act  to  rectify  a  Mistake  in  an  Act,  passed  in  the  Fifty-fifth  Year  of  the 
Reign  of  His  present  Majesty,  for  j)unishing  Mutiny  and  Desertion,  and  to 
indemnify  certain  Persons  in  relation  thereto. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  preventing 
the  further  Circulation  of  Dollars  and  Tokens  issued  by  the  Goyemor 
and  Company  of  the  Bank  of  England. 

An  Act  to  amend  an  Act  made  in  the  Twenty-sixth  Year  of  His  present 
Majesty,  for  the  Encouragement  of  the  Fisheries  carried  on  m  the 
Greenland  Seas  and  Dayis's  Streights,  so  far  as  relates  to  the  Oaths 
thereby  required  to  be  taken. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  for  enabling  His  Majesty  to  settle  an  Annuity  on  Her  Royal 
Highness  the  Duchess  of  Cumberland,  in  case  of  Her  suryiying  His 
Royal  Highness  the  Duke  of  Cumberland. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  nineteen.  Two  Acts  made  in  the  Fifty-fourth  and  Fifty- 
sixth  Years  of  His  present  Majesty's  Reign,  for  regulating  the  Trade  m 
Spirits  between  Great  Britain  and  Ireknd  reciprocally,  and  to  amend 
the  same. 

An  Act  to  repeal  an  Act  made  in  the  Fifty-sixth  Year  of  His  present' 
Migestjr's  Reign,  for  establishing  the  Use  of  an  Hydrometer  called 
Sikes's  Hydrometer,  in  ascertaining  the  Strengtn  of  Spirits,  in- 
stead of  Clarke's  Hydrometer;  and  for  making  other  rroyisions 
in  lieu  thereof        .•..-•  -^ 

Except  Sections  Two  and  Three. 

An  Act  for  preyenting  firiyolous  and  yexatious  Actions  1 
of  Assault  and  Battery,  and  for  slanderous  Words,  V  in  part ;  namely, — 
in  Courts      -  -  -  -  -  -  J 

Section  One,  so  far  as  it  relates  to  the  courts  of  great  sessions  for  the 
principality  of  Wales  or  for  the  county  palatine  of  Chester. 

An  Act  to  amend  an  Act  passed  in  the  Fifty-third  Year 
of  His  Majesty's  Reign,  to  make  further  Regulations 
for  the  building  and  repairing  of  Court  Houses  and 
Sessions  Houses  in  Ireland  -  -  • 

Section  One,  except  as  to  the  county  of  the  city  of  Dublin. 

Section  Three. 

An  Act  to  amend  so  much  of  an  Act  of  the  Fifty-fifth  Year  of  His  present 
Majesty,  as  relates  to  the  Salaries  of  Clergymen  officiating  as  Chaplains  in 
Houses  of  Correction. 

An  Act  for  further  continuing,  until  the  Fifth  Day  of  July  One  thousand 
eight  hundred  and  nineteen,  an  Act  of  the  Forty-fourth  Year  of  His 
present  Majesty,  to  continue  the  Restrictions,  contained  in  seyeral  Acts  of 
His  present  Mijesty,  on  Payments  of  Cash  by  the  Bank  of  England. 

An  Act  to  continue  the  Laws  now  in  force  relating  to  Yeomanry  Corps  in 
Irehuid. 


11 


in  part;  namely^ — 
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c;45. 
in  part. 


C.47. 
in  pari. 


c.  60. 

c.  52. 

C.53. 
c.  55. 


c.  57. 
in  part. 


c.  58. 
c.  69. 

c.  60. 

c.  62v 
c.  63. 


An  Act  for  building  and  promoting  the  building  ofl.         .  « 

additional  Churches  in  populous  Pariahes     -  .  |  m  part ;  namely,- 

Sections  One  to  Nine. 

Section  Thirteen  from  ''and  in  which  the  "  to  "  mentioned ;**, 
Sections  Eighteen  and  Twenty. 
Section  Twenty-two,  the  words  "  be  enrolled  in  the  High  Court  of 

Chancery,  and  ". 
Section  Twenty- three,  the  words  "enrolled  and  ". 
Sections  Thirbr-seven,  Seventy-one,  and  Eighty-six. 
The  rest  of  this  Act  so  far  as  it  confers  power  to  enforce  payment  of 

any  rate. 

An  Act  to  establish  Fever  Hospitals,  and  to  make  other  1 

Regulations  for  Relief  of  the  suffering  Poor,  and  for  Un  part;  namely, — 
preventing  the  Increase  of  Infectious  Fevers  in  Irelimd  J 

Section  One  from  "  save  "  to  "  of  the  Assizes ;". 

Section  Four. 

Sections  Five  to  £^t  except  as  to  the  county  of  the  city  of  Dublin. 

Section  Nine. 

Section  Sixteen  from  "  the  Defendant "  to  "  Evidence  ;'\ 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  amend  and 
continue,  until  the  Tenth  Day  of  November,— -Ofirf  ends  with  the  words, — 
Regulations  for  the  Distillation  of  Spirits  from  Com,  for  Home  Con« 
sumption,  in  Scotland. 

An  Act  to  continue,  until  the  Twentieth  Day  of  June  One  thousand  eight 
hundred  and  twenty,  an  Act  of  the  Fif^-second  Year  of  His  present 
Majesty,  for  the  more  effectual  Preservation  of  the  Peace,  by  enforcing  the 
Duties  of  Watching  and  Warding. 

An  Act  for  enabling  His  Majesty  to  make  fHirther  Provision  for  His  Royal 
Hip^hness  the  Dime  of  Kent,  and  to  settle  an  Annuity  on  the  Princess  of 
Lemingen,  in  case  she  shall  survive  His  said  Royal  Highness. 

An  Act  to  continue  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  nineteen,  Two  Acts  of  the  Fifty-fourth  Year  of  His  present  Migesty, 
for  repealing  the  Duties  of  Customs  on  Madder  imported  into  Great 
Britain,  and  for  granting  other  Duties  in  lieu  thereof. 

An  Act  to  amend  an  Act  of  the  Fifty-fifth  Year  of 

*  His  present  Majesty,  for  granting  Duties  of  Excise 

in  Ireland  upon  certain  Licences,  and  for  securing 

the  Payment  of  such  Duties,  and  the  regulating  the 

issuing  of  such  Licences        .  •  .  -^ 

Sections  One  and  Three  to  Six. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray  the 
Charge  of  the  Pay, — and  ends  with  the  words, — Militia,  until  the  Twenty- 
fifth  Day  of  March  One  thousand  eight  hundred  and  nineteen. 

An  Act  for  defrajring,  until  the  Twenty-fifth  Day  of  June  One  thousand 
eight  hundred  and  nineteen,  the  Charge  of  the  Pay  and  Clothing  of  the 
Militia  of  Ireland ;  and  for  making  Allowances  in  certain  Cases  to  Sub- 
altern Officers  of  the  said  Militia  during  Peace. 

An  Act  to  continue,  until  Three  Months  after  the  ceasing  of  any  Restriction 
imposed  on  the  Bank  of  England  from  issuing  Cash  in  Payment,  the 
several  Acts  for  confirming  ami  continuing  the  Restrictions  on  Payments 
in  Cash  by  the  Bank  of  Ireland. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  nineteen.  Two  Acts  of  His  present  M^esty,  allowing  the 
bringing  of  Coals,  Culm,  and  Cinders  to  London  and  Westminster. 

An  Act  to  revive  and  continue,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  nineteen,  an  Act  made  in  the  Forty-ninth 
Year  of  His  present  Majesty,  to  permit  the  Importation  of  Tobacco  from 
any  Place  whatever. 


►in  part ;  namely, — 
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c.  66. 
in  part. 


c.  69. 
in  part. 

C.71. 

c.  73. 
in  part. 


c.  78. 


c.  81. 
in  part. 


C.83. 
C.84. 
C.86. 

C.87. 


c.  90. 

c.  91. 

c.  96. 

C.97. 

c.  101. 
59  Geo.  3.  c.  1. 


An  Aot  to  empower  any  Three  or  more  of  the  Commis-  "1 

doners  for  the  Reduction  of  the  National  Debt  to  I  iu^ja-j..  namelv 

exercise  all  the  Powers  and  Authorities  given  to  the  [      P**^*         ®*y* 
said  Commissioners  by  any  Act  or  Acts  of  Parliament  j 
Section  Two. 

An  Act  for  the  Regulation  of  Parish  Vestries 
Section  Five. 


in  part ;  namely» — 


An  Act  for  granting  to  His  Majesty  a  Sum  of  Money  to  be  raised  bj 
Lotteries. 

An  Act  for  regulating  the  Payment  of  Regimental  Debts^  and  the  I 
Distribution  of  the  Effects  of  Officers  and  Soldiers  dying  in  Service,  > : — 
and  the  Receipt  of  Sums  due  to  Soldiers   •  -  -  -J 

Except  Section  Four  and  Section  Six  so  far  as  it  relates  to  any  other 
matter  than  false  representation  and  personation  for  the  purpose  of 
obtaining  prize  or  bounty  money,  grant  or  other  allowance  of  money. 

An  Act  to  make  further  Provision  for  the  better  securing  the  Collection  of 
the  Duties  on  Malt,  and  to  amend  the  Laws  relating  to  Brewers  in 
Ireland. 

An  Act  for  extending  to  that  Part  of  the  United  KingO 
dom  called  Ireland  certain  Provisions  of  the  Parlia-  I 
ment  of  Great  Britain  in  relation  to  Executors  imder  Vin  part;  namely, — 
the  Age  of  Twenty-one  Years,  and  to  Matrimonial  [ 
Contracts     -----  -J 

Section  Three. 

An  Act  to  amend  and  reduce  into  One  Act  the  several  Laws  relating  to  the 
Manner  in  which  the  East  India  Compan^r  are  required  to  hire  Ships. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  remove  Doubts  as  to  the  Validity  of  certain  Marriages  had  and 
solemnized  within  the  British  Territories  in  India. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  for  raising  the  Sum  of  Eleven  millions  six  hundred  thousand 
Pounds,  by  Exchequer  Bills,  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  eighteen. 

An  Act  for  raising  the  Sum  of  Eight  hundred  thousand  Pounds,  British 
Currency,  by  Treasury  Bills,  in  Ireland,  for  the  Service  of  the  Year  One 
thousand  eight  hundred  and  eighteen. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  amend  Two 
Acts,  made  in  the  last  Session, — and  ends  with  the  words, — carrying  the 
said  Acts  into  Execution  in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  alter  and  amend 
certain  of  the  Provisions  of  an  Act  passed  in  the  Fifty-first  Year, — and 
ends  with  the  words, — Resumption  of  the  Exercise  of  the  Royal  Authority 
by  His  M^esty. 

An  Act  for  appointing  Commissioners  to  inquire  concerning  Charities  in 
England  for  the  Education  of  the  Poor. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  for 
the  Term  of  Tw'o  Years, — and  ends  with  the  words, — Regulations  respecting 
Aliens  arriving  in  or  resident  in  this  Kingdom,  in  certain  Cases. 

An  Act  to  prevent  Aliens,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  nineteen,  from  becoming  naturalized  or 
being  made  or  becoming  Denizens,  except  in  certain  Cases. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  eighteen. 

An  Act  to  provide  for  the  Care  of  His  Majesty's  Royal  Person  during  the 
Continuance  of  His  Majesty's  Illness. 
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C.3. 


C.4. 

C.7. 
in  part. 

C.8. 


C.9. 
c.  10. 

c.  12. 
in  part. 

C.14. 
c.  15. 


c-16. 
in  part. 

c.  19. 


C.20. 

c.  22. 
c.  23. 

C.24. 

C.26. 
C.31. 


An  Act  the  title  of  tohich  begins  with  the  words, — ^An  Act  for  reviving  and 
further  continuing,  until  the  First  Day  of  May, — and  ends  with  the  words, — 
Expences  of  Hustings  and  Poll  Clerks,  so  fitf  as  regards  the  Qty  of 
Westminster. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sucar, 
Tobacco,  and  Snuff,  in  Great  Britain ;  and  on  Pensions,  Offices,  and  Per- 
sonal Estates,  in  Enghmd ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  nineteen. 

An  Act  for  raising  the  Sum  of  Twenty  Millions,  hy  Exchequer  Bills,  for 
the  Service  of  the  Year  One  thousand  eight  hundred  and  nineteen. 

An  Act  to  regulate  the  Cutlery  Trade  in  England    •   -  in  part;  namely,-^ 
Section  Seventeen. 

An  Act  to  continue,  until  the  Twenty-fifth  day  of  March  One  thousuid 
eight  hundred  and  twenty,  an  Act  of  the  last  Session  of  Piarliament, 
for  preventing  Aliens  ftcm  becoming  natundized,  or  being  made  or 
becoming  Denizens,  except  in  certain  Cases. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 

Shore. 
An  Act  to  amend  the  Laws  for  the  Relief  of  the  Poor    -  in  part ;  namely,— 
Sections  One  to  Five,  Eight  to  Ten,  Fourteen  to  Sixteen,  Eighteen, 

Twen^-seven,  and  Twenty-nine  to  Thirj^-four. 
Section  lliirty-six  so  &r  as  it  relates  to  22  Geo.  3.  c.  83. 

An  Act  to  continue,. until  the  First  Day  of  Jul^  One  thousand  eight 
hundred  and  twenty-three,  an  Act  of  the  Forty-sixth  year  of  His  present 
Majesty,  for  permittmg  the  Exportation  of  Wool  from  the  British  Planta- 
tions in  America. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue,  until 
the  First  Day  of  July, — and  ends  with  the  words, — United  Company  of 
Merchants  of  England  trading  to  the  East  Indies. 

An  Act  to  carry  into  Effect  the  Treaty  with  the  Nether-  \ .    ^^    «.^^i., 
knds,  renting  to  the  Slave  Trade    -  -  .  |  ^  part;  namely,- 

Section  Twelve. 

An  Act  to  render,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  twenty,  the  growing  Produce  of  the  Consolidated  Fund  of  the 
United  Kmgdom,  arising  in  Great  Britain,  available  for  the  Public 
Service. 

An  Act  to  enable  the  Commissioners  of  His  Migesty's  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been  or 
shall  be  granted  by  Parliament  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  nineteen. 

An  Act  for  the  further  Regulation  of  His  M^est/s  Household,  and  the 
Care  of  His  Royal  Person,  during  the  Continuance  of  His  Indisposition. 

An  Act  to  restrain,  until  the  End  of  the  present  Session  of  Piarliament, 
the  Governor  and  Company  of  the  Bank  of  England  from  making  Pay- 
ments in  Cash  under  certain  Notices  given  by  them  for  that  Purpose. 

An  Act  to  restrain,  until  the  End  of  the  present  Session  of  Parliament, 
the  Governor  and  Company  of  the  Bank  of  Ireland  from  making  Pay- 
ments in  the  Gold  Coin  of  this  Realm,  under  certain  Notices  given  by 
them. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  to  enable  certain  Conmiissioners  fully  to  carry  into  Effect  several 
Conventions  for  liquidating  Claims  of  British  Subjects,  and  others,  against 
the  Government  of  France. 
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c.  32. 
C.33. 
c.  34. 


c.  35. 
in  part. 


c.  39. 

C.40. 
C.43. 

C.44. 

c.  46. 
C.47. 

c.  49. 
c.  54. 

c.  58. 

c.  60. 
in  part. 

c.  61. 


in  part;  namelf,— 


An  Act  the  title  of  which  begins  with  the  wonls, — ^An  Act  to  continue  until 
the  Fifth  Day  of  July, — and  ends  toith  the  words, — ^Tobacco  and  SnufT,  and 
certain  Excise  Licences. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  First  Day  of  July, — and  ends  with  the  words, — United  Ck)mpany  of 
Merchants  of  England  trading  to  the  East  Indies. 

An  Act  the  title  qf  which  begins  with  the  words, — ^An  Act  to  amend  and 
render  more  effectual  several  Acts, — and  ends  with  the  words, — Fund 
conmionly  called  the  Waterloo  Subscription. 

An  Act  to  amend  an  Act,  passed  in  the  Fifty-fifth  Year^ 
of  the  Reign  of  His  present  Migesty,  intituled  An  Act 
to  focilitate  the  Administration  of  Justice  in  that 
part  of  the  United  Kingdom  called  Scotland,  by 
extending  Trial  by  Jury  to  Civil  Causes 

Sections  One  to  Six  and  Ten  to  Twelve. 

Section  Thirteen  so  far  as  it  relates  to  the  Judge  Admiral. 

Sections  Fifteen,  Sixteen,  Eighteen,  Twenty,  Twenty-three  to  Twenty- 
five,  Twenty-eight  to  Thirty-four,  and  Thhrty-six. 

Section  Thirty-seven  firom  "  declaring  "  to  end  of  that  Section. 

Sections  Thirty-eight  to  Fifty-five. 

An  Act  for  the  more  frequent  Payment,  into  the  Receipt  of  the  Exchequer 
at  Westminster,  of  Monies  arismg  from  the  Duties  of  Customs,  Excise, 
Stamps,  and  Postage  in  England. 

An  Act  to  secure  Spiritual  Persons  in  the  Possession  of  Benefices  in  certain 
Cases. 

An  Act  to  authorize  the  Receipt  and  Appropriation  of  certain  Sums  volun- 
tarily contributed  by  the  Most  Noble  John  Jeffireys  Marquis  Camden, 
in  aid  of  the  Public  Service. 

An  Act  the  title  ^  which  begins  with  the  words, — ^An  Act  to  amend  an  Act 
passed  in  the  Fifty-seventh  Year, — and  ends  with  the  words, — Trial  of 
Murders,  Manslaughters,  Rapes,  Robberies,  and  Burglaries  committed  in 
Honduras. 
Repealed  as  to  all  Her  Migesty's  Dominions. 

An  Act  to  abolish  Appeals  of  Murder,  Treason,  Felony,  or  other  Offences, 
and  Wager  of  Battel,  or  joining  Issue  and  Trial  by  Battel,  in  Writs  of 
Right. 

An  Act  to  indemnify  Persons  who  shall  give  Evidence  before  the  Lords 
Spiritual  and  Temporal  on  the  Bill  for  preventing  Bribery  and  Corruption 
at  the  Election  of  Members  to  serve  m  Parliament  for  the  Borough  of 
Barnstaple,  in  the  County  of  Devon. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue  the 
Restrictions  contained  in  several  Acts  on  Payments  in  Cash  by  the  Bank 
of  England, — and  ends  with  the  words, — Exportation  of  Gold  and  Silver. 

An  Act  to  carry  into  Effect  a  Convention  of  Commerce  concluded  between 
His  Majesty  and  the  United  States  of  America,  and  a  Treaty  with  the 
Prince  Regent  of  Portugal. 
Repealed  as  to  all  Her  Migesty's  Dominions. 

An  Act  for  facilitating  the  Recovery  of  the  Wages  of  Seamen  in  the  Merchant 

Service. 
An  Act  to  permit  the  Archbishops  of  Canterbury  and " 

York,  andjhe  Bishop  of  London,  for  the  Time  being,  ^^^^  ^^ .  namelv  — 


and*^ 


to  admit  Persons  into  Holy  Orders  specially  for 
Colonies 
Section  Six. 

An  Act  the  title  of  which  begins  ioith4he  words, — ^An  Act  to  enable  Counties 
and  Stewartries  in  Scotlimd  to  give  Aid  to  Royal  Burghs, — and  ends  with 
the  words, — not  the  Gaols  of  Royal  Burghs. 
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c.  65. 
c.  67. 

c.  70. 
t.  72. 
c.  73. 

c.  75. 


c.  76. 
in  part. 


C.79. 


c.  81. 


c.  84. 
in  part. 


c.  87. 

c.  88. 

c.  89. 
c.  90. 


c.  92. 
in  part. 


C.93. 


An  Act  for  granting  to  His  Majesty  a  Sum  of  Monej  to  be  raised  by 
Lotteries. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue^  until 
the  Thirtieth  Day  of  July, — and  ends  with  the  words, — Colonial  Revenues 
in  the  Islands  of  Ceylon,  Maiuitius,  Malta,  Trinidad,  and  in  the  Settle- 
ments of  the  Cape  of  Good  Hope. 

An  Act  to  repeal  certain  Acts  of  the  Parliament  of  Scotland,  r^^arding 
Duelling. 

An  Act  to  ffrant  to  His  Majesty  an  additional  Duty  of  Excise  on  Tobacco 
in  Ireland. 

An  Act  to  repeal  several  Acts,  requiring  the  Masters  of  Vessels  carrying 
Certificate  Goods  to  Ireland  to  take  Duplicates  of  the  Contents ;  pro- 
hibiting the  Importation  of  certain  wrought  Goods,  and  the  Exportation 
of  Gunpowder  when  the  Price  shall  exceed  a  certain  Sum. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty.  Two  Acts,  made  in  the  Fif^-fourth  and  Fifty-sixth 
Years  of  His  present  Majesty,  for  regulating  the  Trade  in  Spirits  between 
Great  Britain  and  Ireland  reciprooafly. 

An  Act  to  establish  further  Regulations  respecting"] 

Advances  by  the  Bank  of  England  for  the  Public  I  •    ^.  .  namelv  — 
Service,  and  the  Purchase  of  Government  Securities  |      P^ '  ^' 

by  the  said  Bank      -  -  -  .  -  J 

Section  Three  fh)m  "  nw  **  to  end  of  that  Section. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  twenty.  Two  Acts  of  the  Forty-mth  and  Fiftieth  Years  of 
His  present  Majesty,  allowing  the  bringing  of  Coals,  Culm,  and  Cindors 
to  London  and  Westminster  by  Inland  Navigation. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  amend  an  Act 
of  the  last  Session, — and  ends  with  the  words, — ^from  thence  until  the 
End  of  the  then  next  Session  of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  amend  "j 
the  Laws  for  making, — and  ends  with  the  words, — ^faithful  Account  >  : — 
of  all  Monies  levied  under  the  same  *  -  -  -  J 

Except  Section  Forty-three. 

An  Act  to  grant  to  His  Mtgesty  certain  Duties  of  Excise  in  Ireland  on  Malt. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  repeal  the 
annual  Excise  Duties  upon  Malt, — and  ends  with  the  words, — ^Year  ending 
the  Fifth  Day  of  July  One  thousand  eight  hundred  and  twenty. 

An  Act  to  continue,  until  the  Tenth  Day  of  October  One  thousand  eight 
hundred  and  twenty-four,  an  Act  made  in  the  Fifty-seventh  Year  of  His 
present  Mtgesty,  for  suspending  a  Part  of  ^the  Duties  on  Sweets  or  made 
Wines. 

An  Act  for  the  Prevention  of  Frauds  in  the  Duties  on  Soap ;  for  preserving 
the  Books  or  Papers  called  Specimens,  left  by  Officers  of  Excise  on  the 
Premises  of  Trtfders;  and  for  requiring  more  speedy  Payment  of  ^e 
Excise  Duties  on  Printed  Calicoes. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  enabled 

Justices  of  the  Peace  in  Ireland  to  act  as  such,  in  certain  Ca^es, —  I  . 

and  ends  with  the  words, — Officers  for  Neglect  of  Duty,  and  on  [  ' 
Masters  for  lUusage  of  their  Apprentices   -  .  -  -  J 

Except  Section  Three. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue  for 
One  Year, — and  ends  with  the  words, — Profits  of  the  Office  of  Clerk  of 
the  Pleas  of  His  Majesty's  Court  of  Exchequer  in  Irdand. 
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c.  99. 


c.  101. 


c.  106. 


c.  107. 
in  part. 


c.  112. 
c.  114. 

c,  116. 
c.  117. 

c.  129. 

c.  130. 
c.  131. 
c.  132. 
c.  133. 


c.  134. 
in  part. 


An  Act  to  continue,  until  the  First  Day  of  June  One  thousand  eight 
hundred  and  twenty-three,  the  Restrictions  on  Payments  in  Cash  by  the 
Bank  of  Ireland,  and  to  direct  the  gradual  Resumption  of  Cash  Payments 
by  the  said  Bank. 

An  Act  to  enlarge  the  Powers  of  an  Act  passed  in  the  Fifty-sixth  Year  of 
His  present  Majesty,  relative  to  the  Transportation  of  Offenders,  to  con- 
tinue until  the  First  Day  of  May  One  thousand  eight  hundred  and 
twenty-one. 

An  Act  to  amend  the  several  Acts  for  securing  the  Payment  of  the  Duties 
of  Excise  upon  certain  Licences,  and  regulatin^^  the  issuing  of  such 
Licences ;  and  for  securing  the  Duties  upon  Spirits  distilled  by  licensed 
Distillers  in  Ireland. 

An  Act  to  consolidate  and  amend   several  Acts  for^ 

regulating  the  granting  of  Permits  and  Certificates  I  .    ^. .  nMnelv 

for  the  Conveyance  and  Protection  of  certain  Goods  p"P*'''»  "a*"eiy, 
in  Ireland     -  -  •  -  -  .J 

The  last  Section. 

An  Act  to  grant,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  twenty-one,  an  additional  Bounty  on  the  Exportation  of  certain  Silk 
Manufactures  of  Great  Britain. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  stay  Proceedings 
against  any  Governor, — and  ends  with  the  words, — Governor  to  levy  a 
Duty  on  Spirits  made  in  the  said  Colony. 
Repealed  as  to  all  Her  Mi^esty's  Dominions. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  defray  the 
Charge  of  the  Pay, — and  ends  with  the  words, — Militia,  until  the  Twenty- 
fifth  Day  of  March  One  thousand  eight  hundred  and  twenty. 

An  Act  for  defiraying,  until  the  Twenty-fifth  Day  of  June  One  thousand 
eight  himdred  and  twenty,  the  Charge  of  the  Pay  and  Clothing  of  the 
Militia  of  Ireland ;  and  for  making  Allowances  to  Officers  and  Quarter- 
masters of  the  said  Militia  during  Peace. 

An  Act  to  continue  in  force,  imtil  the  Expiration  of  Three  Calendar 
Months  after  the  Commencement  of  the  next  Session  of  Parliament, 
Three  Acts  of  His  present  Majesty,  for  the  Rehef  of  Insolvent  Debtors  in 
England. 

An  Act  to  continue  the  several  Acts  for  the  Relief  of  Insolvent  Debtors  in 
Ireland,  until  the  First  Day  of  June  One  thousand  eight  hundred  and 
twenty. 

An  Act  for  raising  the  Sum  of  Sixteen  millions  five  hundred  thousand 
Pounds,  by  Exchequer  Bills,  for  the  Ser\'ice  of  the  Year  One  thousand 
eight  hundred  and  nineteen. 

An  Act  for  raising  the  Sum  of  Two  Millions  British  Currency,  by  Treasury 
Bills  in  Ireland,  for  the  Service  of  the  Year  One  thousand  eight  hundred 
and  nineteen. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  nineteen;  and  for  further 
appropriating  the  Supplies  granted  in  this  Session  of  Parliament. 

An  Act  to  amend  and  render  more  effectual  an  Acti 

passed  in  the  last  Session  of  Parliament,  for  building  I  .    ^^ .  nflmelv 

and  promoting  the  building  of  additional  Churches  [      ^^  *  name  y, 
in  populous  Parishes  -  -  -  -J 

Sections  One  to  Three. 
Section  Six,  the  words  "  in  the  High  Court  of  Chancery,  and  "  and 

from  **  and  all  such  *'  to  end  of  that  Section. 
Section  Sixteen,  the  words  "  in  the  High  Court  of  Chancery,  and  ". 
Section  Twenty-one. 
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[chap.  91. 


c.  135. 
in  part. 


c.  138. 


60    Geo.     3.     & 

1   Geo.  4.  c.  1. 

in  part. 


C.2. 


c.  3. 

C.4. 
in  part. 

c.  6. 
C.7. 


C.8. 
in  part. 


ell. 
in  part. 


c.  12. 
c.  13. 

c.  14. 


Section  Twenty-four  to  "after  the  passing  of  this  Act,"  and  from 

"  and  in  "  to  "  aforesaid ;". 
Section  Thirty  to  "  Parish ;  and  ". 
Section  Thirty-five. 
The  rest  of  this  Act  so  far  as  it  confers  power  to  enforce  payment  of 

any  rate. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  repeal  1 
Two  Acts,  made  in  the  Fifty-fourth  and  Fifty-fifth  Years, — and  ends  >  2— 
with  the  words, — Re^hition  of  Ferries  in  Scothuid  -  -  J 

Except  Sections  Twenty-five,  Twenty-six,  and  Twenty-nine  to  Thirty- 
four. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  appointing 
Commissioners,—- anrf  ends  with  the  words, — Land  Tax  to  be  raised  in 
Great  Britain  for  the  Service  of  the  Year  One  thousand  seven  hundred 
and  ninety-eight. 

An  Act  to  prevent  the  Training  of  Persons  to  the  Use  1 

of  Arms,  and  to  the  Practice  of  Military  Evolutions  >  in  part ;  namely,^* 
and  Exercise  -  -  -  -  -J 

Section  Five  from  "  and  the  Venue  "  to  "  thereupon ;"  so  far  as  relatei 

to  Ireland. 
Section  Eight. 

An  Act  to  authorize  Justices  of  the  Peace,  in  certain  disturbed  Counties 
to  seize  and  detain  Arms  collected  or  kept  for  Purposes  danfferous  to 
the  Public  Peace ;  to  continue  in  force  until  the  Twenty-fifth  Day  of 
March  One  thousand  eight  hundred  and  twenty-two. 

An  Act  for  continuing  to  His  Majesty  certain  Duties  on  Malt,  Sugar, 
Tobacco,  and  Snuff,  in  Great  Britain ;  and  on  Pensions,  Offices,  and 
Personal  Estates  in  England ;  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twenty. 

An  Act  to  prevent  Delay  in  the  Administration  of\.   ^  .    ^^^  ,^ 
Justice  in  Cases  of  Misdemeanor     -  -  .  |  m  part ;  namely,— 

Sections  Five  to  Seven. 

An  Act  for  more  effectually  preventing  Seditious  Meetings  and  Assemblies ; 
to  continue  in  force  until  the  End  of  the  Session  of  Parliament  next  after 
Five  Years  from  the  passing  of  the  Act. 

An  Act  to  amend  an  Act  of  the  Forty-second  Year  of  the  Reign  of  His 
present  Majesty,  for  regulating  the  Trial  of  controverted  Elections  or 
Returns  of  Members  to  serve  in  the  United  P&rliament  for  Ireland. 
Repealed  so  long  as  31  &  32  Vict.  c.  125.  s.  50.  continues  in  force. 

An  Act  for  the  more  effectual  Prevention  and  Punish-  "1  .  ^. .  namelv  — 
ment  of  bla^hemous  and  seditious  Libels    •  -  J      *^ '  ^' 

Section  Eight  ftt)m  "and  the  Venue"  to  "thereupon;"  so  far  as 
relates  to  Ireland,  and  the  whole  Section  so  fieur  as  it  relates  to  justices 
of  the  peace. 
Section  Eleven. 

An  Act  for  the  better  Regulation  of  Polls,  and  fori 
making' further  Provision  touching  the  Election 
Members  to  serve  in  Parliament  for  Ireland 
Sections  One,  Six,  Eight,  Twenty-eight  to  Thirty-three,  Thirty-five, 
Thirty-seven  to  Forty,  and  For<y-tlu«e  to  end  of  Act. 

An  Act  to  continue,  until  the  Twenty-fifth  Da^  of  June  One  thousand  eight 
hundred  and  twenty,  such  Laws  as  may  expire  within  a  limited  Period. 

An  Act  for  continuing  an  Act  made  in  the  last  Session  of  Parliament, 
intituled  An  Act  for  pimishing  Mutiny  and  Desertion,  and  for  the  better 
Payment  of  the  Army  and  their  Quarters. 

An  Act  to  remedy  certain  Inconveniences  in  local  and  exclusive  Jurisdictions* 


for"! 


in  part;  namely, — 
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George  IV. 

An  Act  for  the  Support  of  His  Majesty's  Household,  and  of  the  Honour 
and  Dignity  of  the  Crown  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

An  Act  to  enable  His  Migesty  to  be  Governor  of  the  South  Sea  Company. 

An  Act  for  the  Removal  of  Doubts  as  to  the  Continuance  of  Three  Act  for 
the  Relief  of  Insolvent  Debtors  in  England. 


lGeo.4.c.  1. 

c.2. 

c.3. 

c.5. 

in  part. 

C.6. 

in  part. 

c.  10. 
c.  11. 

0.15. 
c.  16. 

c.  18. 

c.  19. 
C.20. 
0.24. 

c.25. 


0.27. 
in  part. 

0.31. 


►in  part ;  namely,— 


An  Act  to  enable  Courts  of  E4)uity  in  Ireland  to  compel  "1 

a  Transfer  of  Stock  in  Suits,  without  making  the  I  .    ^^  .  .  ««,««i« 
Governor  and  Company  of  the  Bank  of  Ireland,  or  p  P*" '  nameiy,- 
any  Canal  Company,  Party  thereto  -  -  -J 

Section  Three. 

An  Act  to  amend  and  render  more  effectual  an  Act' 
passed  in  the  Fifty-fifth  Year  of  His  late  Majesty's 
Reif^i,  for  enabling  Spiritual  Persons  to  eschange 
their  Parsonage  Houses  or  Glebe  Lands,  and  for 
other  Purposes  therein  mentioned     •  -  • 

Section  Two. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-five,  an  Act  of  the  Fifty-seventh  Year  of  His  \kie 
Majesty,  for  regulating  the  Trade  and  Commerce  to  and  from  the  Cape 
of  Good  Hope,  and  for  regulating  the  Trade  of  the  Island  of  Mauritius. 

An  Act  to  continue,  until  the  Twenty-fifth  Dav  of  July  One  thousand 
eight  hundred  and  twenty-one,  an  Act  of  the  Twenty-eighth  Year  of  His 
late  Majestv,  for  the  more  effectual  Encouragement  of  the  Manufacture 
of  Flax  and  Cotton  in  Great  Britain. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  July  One  thousand 
eight  hundred  and  twenty-one,  an  Act  of  the  Fifty-nmth  Year  of  His 
late  Msgesty,  to  continue  certain  Laws  of  Excise  with  regard  to  Crown 
Glass  and  Flint  and  Phial  Glass,  and  to  alter  certain  Laws  with  regard 
to  Flint  Glass. 

An  Act  for  further  continuing,  until  the  Twenty-fifth  Day  of  March 
One  thousand  eight  hundred  and  twenty-two,  an  Act  of  the  Fif^- 
eighth  Year  of  His  late  Majesty,  for  preventing  Aliens  ftt)m  becoming 
naturalized,  or  being  made  or  beconung  Denizens,  except  in  certain 
Cases. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  amend  and  continue,  until  the  Twentieth  Day  of  June  One 
thousand  eight  hundred  and  twenty-four,  an  Act  of  the  Fifty-second 
Year  of  His  late  Majesty,  for  the  more  effectual  Preservation  of  the  Peace, 
by  enforcing  the  Duties  of  Watching  and  Warding. 

An  Act  to  repeal  Part  of  an  Act,  made  in  the  Ninth  Year  of  the  Reign 
of  His  late  Majesty  King  George  the  Second,  relative  to  the  Manufacture 
of  Sail  Cloth. 

An  Act  to  regulate  the  Appointment  and  Tenure  ofl.   „^,^    «.^^i 
the  Office  of  Qerk  of  the  Peace  in  IreUnd   -  .  |  m  part  j  namely,— 

Sections  Tn'o,  Three,  Nine,  and  Eleven. 

An  Act  for  raising  the  Sum  of  Twenty-nine  Millions  by  Exchequer  Bills 
for  the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty. 
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c.  33. 


c.  38. 


c.  39. 


c.  44. 


c.  46. 


C.47. 


c.  48. 


jD.  50. 


0.61. 


c.  52. 


c.  53. 


c.  54. 


c.  55. 
in  part. 


c  57. 

in  part. 


An  Act  to  amend  and  continue,  until  the  Thirty-first  Day  of  Decemher 
One  thousand  eight  hundred  and  twenty-three,  several  Laws  relating 
to  the  Encouragement  of  the  Grreenland  Whale  Rsheries,  to  the  allowing 
Vessels  employed  in  the  said  Fisheries  to  complete  their  full  Number  of 
Men  at  certain  Ports. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  for  the  Assistance  of  Trade  and  Manufactures  in  Ireland,  by 
authorizing  the  Advance  of  certjun  Sums  for  the  Support  of  Commercial 
Credit  there. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-one,  an  Act  of  the  Fifty-ninth  Year  of  His  late 
Majesty,  for  rendering  the  growing  Produce  of  the  Consolidated  Fund  of 
the  United  Kingdom,  arising  in  Great  Britain,  available  for  the  Public 
Ser\'ice. 

An  Act  for  raising  the  Sum  of  One  Million  five  hundred  thousand  pounds 
British  Currency,  by  Treasury  Bills  in  Ireland,  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  twenty. 

An  Act  to  revive  and  to  continue  for  Two  Years,  and  from  thence  until  the 
End  of  the  then  next  Session  of  Parliament,  Two  Acts  made  in  the 
Forty-seventh  and  Fiftieth  Years  of  the  Reign  of  His  late  Majesty  King 
George  the  Third,  for  the  preventing  improper  Persons  from  naving 
Arms  in  Ireland. 

An  Act  to  revive  and  continue  for  Two  Years,  and  from  thence  until  the 
End  of  the  then  next  Session  of  Parliament,  the  Laws  relating  to 
Yeomanry  Corps  in  Ireland. 

An  Act  to  carry  into  Effect  certain  Licenses,  permitting  the  Removal  of 
Negro  Slaves  from  the  Bahama  Islands  to  Demerara. 

An  Act  to  regulate  the  rebuilding  of  the  Town  of  St.  John's  in  Newfound- 
land, and  for  indemnifying  Persons  giving  up  Ground  for  that  Purpose. 
Repealed  as  to  all  Her  Mcgesty's  Dominions. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty-one,  an  Act  made  in  the  Forljr-sixth  Year 
of  His  late  Miuesty,  for  permitting  the  Importation  of  Masts,  Yards, 
Bowsprits,  and  Timber  fit  for  Naval  Purposes,  from  the  British  Colonies 
in  North  America. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  'of  March  One  thousand 
eight  hundred  and  twenty-one,  so  much  of  an  Act  of  the  Fifty-ninth 
Year  of  His  late  Majesty,  as  allows  Santa  Maria  Wood  and  Teake  Wood 
to  be  imported  free  of  Duty. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  twenty-five,  Two  Acts  of  the  Fortf-fifth  and  Fiftieth  Years 
of  His  late  Majesty,  aUowing  the  bringing  of  Coals,  Culm  and  Cinders 
to  London  and  Westminster  by  Inland  Navigation. 

An  Act  for  giving  further  Facilities  to  the  Proceedings  1 
in  the  Court  of  King's  Bench,  and  for  giving  certain  V  in  part ;  namely, — 
Powers  to  Justices  of  Assize  -  -  -  -  J 

Sections  One  to  Three. 

Sections  Five  and  Six,  so  far  as  they  relate  to  the  Justices  of  Chester. 

An  Act  to  repeal  an  Act  passed  in  the  Ftfty-seventhH 
Year  of  the  Reign  of  His  late  Mwesty  King  George  | 
the  Third,  intituled  An  Act  to  abolish  the  Punish-  Vin  part ;  namely,— 
ment  of  Public  Whipping  on  Female  OflPenders,  and  I 
to  make  further  Provisions  in  lieu  thereof    -  -J 

Section  One. 
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c.  59. 


C.60. 
in  part. 


C.62. 

C.63. 

€.64. 

c.  65. 
c.  66. 

C.67. 


c.  68. 

in  part. 

c.  71. 


c.  74. 

c.  76. 

C.77. 
c.  79. 
c.  81. 


>in  part ;  namely, — 


An  Act  the  title  of  which  begins  with  the  words,^A.n  Act  to  amend,  revive, 
and  continue, — and  ends  with  the  words, — ^not  exceeding  Eight  Pounds 
Weight,  without  Permit. 

An  Act  to  amend  and  continue  Two  Acts  passed  in 
the  Fifty-seventh  Year  of  His  late  Majesty  King 
George  the  Third,  for  authorizing  the  Issue  of 
Exchequer  Bills  and  the  Advance  of  Money  for 
carrying  on  of  Public  Works  and  Fisheries,  and 
Employment  of  the  Poor;  and  to  extend  the 
Powers  of  the  Commissioners  for  executing  the 
said  Acts  in  Great  Britain    -  -  -        -_ 

Sections  One  to  Eighteen,  and  Twenty-five  to  end  of  Act. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue,  until 
the  First  Dajr  of  January  One  thousand  eight  hundred  and  twenty-two, — 
and  ends  with  the  woras, — ^to  levy  a  Duty  on  Spirits  made  in  the  said 
Colony. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue, — and 
ends  with  the  words,— on  the  Importation  of  Foreign  Raw  Linen  Yarns 
made  of  Flax. 

An  Act  the  title  of  which  begins  toith  the  words, — ^An  Act  to  continue, — and 
ends  with  the  words, — ^the  Sixe  of  the  Packages  in  which  refined  Sugar 
may  be  exported. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue, — and 
ends  toith  the  words, — Settlements  of  the  Cape  of  Good  Hope. 

An  Act  to  continue,  until  the  End  of  the  next  Session  of  Parliament,  Two 
Acts  of  the  Fifty-fourth  Year  of  His  late  Majesty,  for  the  more  effectuid 
Administration  of  the  Office  of  a  Justice  of  the  Peace  in  and  near  the 
Metropolis,  and  for  the  Prevention  of  Depredations  on  the  River  Hiames. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  twenty-two,  the  Low  Duties  on  Coals  and  Culm  carried 
Coastwise  to  any  Port  within  the  Principality  of  Wales. 

An  Act  for  the  better  Administration  of  Justice  in  the  1 .      ^  .        ^  , 
Court  of  Exchequer  Chamber  in  Ireland      -  .  |  m  part ;  namely,— 

Section  Eight. 

An  Act  to  enlarge  the  Time  and  Powers  for  canving  the  New  Street  Act 
into  Execution ;  and  to  extend  the  Provisions  of  an  Act,  for  ratifying  an 
Agreement  made  with  Lord  Gage,  and  for  the  better  Management  and 
Improvement  of  the  Land  Revenues  of  the  Crown. 

An  Act  to  grant  certain  Duties,  in  Scotland,  upon  Wash  and  Spirits  made 
from  Com  or  Grain,  and  upon  Licences  for  making  and  keeping  of  Stills  ; 
and  to  consolidate  and  amend  the, Laws  for  the  Distillation  of  such  Spirits 
for  Home  Consumption ;  and  for  better  preventing  private  Distillation  in 
Scotland. 

An  Act  to  repeal  so  much  of  an  Act  of  the  Fifty-seventh  Year  of  His  late 
Majesty,  as  prohibits  the  Sale  in  England  of  any  Spirits  not  being 
Spirits  of  Wine,  British  Brandy,  British  Gin,  or  Compounds. 

An  Act  the  title  of  which  begins' with  the  words, — An  Act  to  continue, — and 
ends  with  the  words, — Importation  of  Irish  Spirits  from  Scotland. 

An  Act  for  making  Allowances  to  licensed  Brewers  in  Ireland,  on  account  of 
the  additional  Duty  on  Malt  used  by  them  within  a  certain  Period. 

An  Act  to  amend  several  Acts  made  in  the  Fifty-seventh  and  Fifty-eighth 
Years  of  His  late  Majesty,  for  the  Advance  of  Money  for  carrying  on 
Public  Works,  and  for  other  Purposes,  so  far  as  the  said  Acts  relate  ta 
Ireland. 
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[chap.  91. 


C.86. 


c.  92. 
in  part. 

c.  93. 


C.94. 
c.  95. 
c.  96. 

C.97. 

c.  100. 
in  part. 


c.  104. 
c.  105. 


c.  108. 
in  part. 


c.  110. 


c.  111. 


c.  116. 


1  &  2  Geo.  4.  c.  1. 
c.  3. 


^in  part ;  namely, — 


An  Act  the  title  of  wkiek  begins  with  the  toords, — ^An  Act  to  defray, — and 
ends  with  the  words, — ^until  the  Twenty-fifth  Day  of  Much  One  tiiiouaand 
eight  hundred  and  twenty-one. 

An  Act  for  the  further  Prevention  of  forging  and  \  •      .  .        _  , 
counterfeiting  of  Bank  Notes  -  -  .  |  m  part ;  namely.- 

Section  Tl^ee. 

An  Act  to  amend  and  render  more  effectual  the  Provisions  of  ^divers  Acts, 
for  securing  to  certain  Artificers,  Workmen,  and  Labourers,  in  such  Acts 
mentioned,  the  due  Payment  of  their  Wages. 

An  Act  for  taking  an  Account  of  the  Population  of  Great  Britain,  and  of 
the  Increase  or  Diminution  thereof. 

An  Act  for  obtaining  Returns  from  Turnpike  Road  Trusts  of  the  Amount 
of  their  Revenues,  and  Expence  of  maintaining  the  same. 

An  Act  for  defraying,  until  the  Twen^fifth  Day  of  June  One  thousand 
eight  hundred  and  Twenty-one,  the  Charge  of  the  Pfty  and  Clotlung  ^of 
.  the  Militia  of  Ireland ;  and  for  making  Allowances  to  Officers  and  Quarter- 
masters of  the  said  Militia  during  Peace. 

An  Act  to  revive  and  to  continue,  for  One  Year,  the  several  Acts  for  the 
Relief  of  Insolvent  Debtors  in  Ireland. 

An  Act  for  amending  and  reducing  into  one  Act  of 
Ptoliament,  two  several  Acts  passed  in  the  Thirty- 
sixth  and  Thirty-ninth  Years  of  His  late  M(ge8ty  ! 
King  George  the  Third,  for  the  better  ordering  and  j 
further  regulating  of  the  Militia  of  the  City  of  | 
London        -  .  -  -  - 

Sections  One  and  Three. 

Sections  Two,  Four,  and  Seven,  so  far  as  they  relate  to  the  property 
qualifications  of  officers. 

Sections  Thirty-one  to  Thirty-three,  and  Forty-one. 

An  Act  to  enable  His  Majesty  to  defray  the  Chan^  of  a  certain  Barrack  by 
the  Grant  of  an  Annuity  on  the  Consolidated  Fund. 

An  Act  to  continue,  for  Two  Years,  an  Act  of  the  Fifty-sixth  Year  of  His 
late  Migesty,  for  ^ablishing  Regulations  respecting  Aliens  arriving  in  or 
resident  in  this  Kingdom,  in  certain  Cases. 

An  Act  for  enabling  His  Majesty  to  settle  Annuities! 

upon  certain  Branches  of  the  Royal  Familv,  in  lieu  I  .    ^. ,  namelv  — 
or  Annuities  which  have  ceased  upon  the  Demise  of  [      *^ '  nameiy. 
His  late  Migesty       -  -  -  -  -J 

Sections  One  and  Two. 

An  Act  to  enable  the  Commissioners  of  His  Majesty's  Treasury  to  issue 
Exchequer  Bills,  on  the  Credit  of  such  Aids  or  Supplies  as  have  been  or 
shall  be  granted  bv  Parliament  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twenty. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty,  and  for  further 
appropriating  the  Supplies  granted  in  this  Session  of  Parliament. ) 

An  Act  to  repeal  so  much  of  the  several  Acts  passed  in  the  First  and 
Second  Years  of  the  Reign  of  Philip  and  Mary,  the  Eighteenth  of  Charles 
the  Second,  the  Ninth  of  George  the  First,  and  the  Twelfth  of  Geor^ 
the  Second,  as  inflicts  Capital  Punishment  on  certain  Offences  therein 
specified. 

An  Act  for  enabling  His  Majesty  to  make  Provision  for  Her  Majesty  the 
Queen, 

An  Act  for  continuing  to  His  Migesty  certain  Duties  on  Malt,  Sugar, 
Tobacco  and  Snuff,  Foreign  Spirits,  and  Sweets,  in  Great  Britain ;  and 
on  Pensions,  Offices,  and  Personal  Estates,  in  England ;  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  tweni^-one. 
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C.4. 
c.  6. 

c.  8. 

c.  9. 
c.lO. 
c.  11. 

c.  12. 

c.  13. 
c,  18. 

C.21. 


0.22. 
in  part. 


c25. 

C.28. 
in  part. 


C.31. 
in  part. 


C.32. 


An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  twenty-one. 

An  Act  to  continue  for  Two  Years  from  the  passing  thereof,  to  the  End  of 
the  then  next  Session  of  Parliament,  the  several  Acts  for  the  Transpor- 
tation of  Offenders  from  Great  Britain. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  continue, — and 
ends  with  the  words, — ^to  levy  a  Duty  on  Spirits  made  in  the  said  Colony. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  tneir  Quarters. 

An  Act  for  the^regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 

Shore. 
An  Act  to  continue,  until  the  Twenty-fifth  Day  of  March  One  thousand 

eight  hundred  and  twenty-four,  the  Bounties  on  the  Exportation  of 

certain  Silk  Manu£stctures,  and  the  Duties  on  the  Importation  of  Buck 

Wheat. 
An  Act  to  continue,  until  the  Twenty-fifth  Day  of  July  One  thousand 

eight  hundred  and  twenty-two,  an  Act  of  the  Twenty-third  Year  of  His 

late  Msgesinr>  for  the  more  effectual  Encouragement  of  the  Manufiacture 

of  Flax  and  Ck>tton  in  Great  Britain. 

An  Act  the  title  of  which  beoins  with  the  words, — ^An  Act  to  continue, — and 
ends  with  the  words, — ancl  to  alter  certain  Laws  with  regard  to  Flint  Glass. 

An  Act  to  repeal  an  Act,  made  in  the  Parliament  of  Ireland  in  the  Twenty- 
eighth  Year  of  the  Reign  of  Queen  Elizabeth,  against  Witdicn^  and 
Sorcay. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  indemnify, — and 
ends  with  the  words, — ^to  send  Two  Burgesses  to  serve  in  Parliament  in 
lieu  thereof. 

An  Act  for  altering  and  amending  the  Laws  of  Excise  1 
for  securing  the  Payment  of  the  Duties  on  Beer  and  V  in  part ;  namely,^ 
Ale  brewed  in  Great  Britain  •  •  -J 

Sections  Four,  Five,  and  Seven. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 

others  on  quartering  Soldiers. 
An  Act   for  abolishing  the  African   Company,  and^ 

transferring  to  and  vesting  in  His  Maj^ty  idl  the  I  .    ^.  ,  namelv  — 

Forts,  Possessions,  and  Property  now  belonging  to  [      ^^  *    ameiy, 

or  held  by  them        .  .  -  .  -  J 

Section  Four. 

An  Act  for  removing  Doubts  as  to  the  Continuance  of  \ .    ^  .    „^^«i« 
the  Hereditary  Revenue  in  Scotland  .  .  |m  part;  namely,— 

Provided  always  "  to  the  end  of  that  Section. 


Section  One,  frx>m ' 
Section  Two. 


:} 


in  part ;  namely,— 


An  Act  for  declaring  valid    certain  Indentures  of  Apprenticeship,  and 
Certificates  of  Settlements  of  poor  Persons,  in  England. 

c.  33.       An  Act  to  make  more  effectual  Provision  for  the  Esta- 
in  part.  blishment  of  Asylums  for  the  Lunatic  Poor,  and  for  | 

the  Custody  of  Insane  Persons  charged  with  Offiences, 
in  Ireland     -  -  -  •  - 

Section  One  from  "from  and  after  the  expiration"  to  "been  made; 

and  that,". 
Section  Two,  the  words  "  nor  more  than  One  hundred  and  fifty  :"• 
Section  Three. 
Section  Four,  from  "  and  after  any  such  Asylum  "  to  the  end  of  that 

Section. 
Section  Seven. 

Section  Sixteen  from  "and  in  all  cases  where"  to  the  end  of  that 
Section. 

Vol.  LL— Law  Jour«  Stat.  d  d 
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STATUTES  OP  THE  BEALM. 


[chap.  91. 


c.  36. 
in  part. 

C.38. 
in  part. 


c.  39. 

C.41. 
in  part. 

c.  42. 

C.43. 


C.44. 
in  part. 


C.47. 


C.48. 
in  part. 


C.52. 
in  part. 


c.  53. 
in  part. 


►in  part ;  namely, — 


An  Act  for  the  better  Regulation  of  the  Public  Notaries  1  • .    „._  , 

in  Ireland     -----  _  |  m  part ;  namely,- 

Sections  Four,  Thirteen,  and  Fifteen. 

An  Act  for  establishing  Regulations  respecting  certain'' 
Parts  of  the  Proceedings  in  the  Court  of  Session, 
and  in  the  Court  of  Commissioners  for  Teinds,  and 
respecting  the  Duties,  Qualifications,  and  Emolu- 
ments of  certain  Clerks  and  other  Officers  of  the 
said  Courts  -  -  -  -  - 

Section  Two. 
Section  Three  from  "  and  in  all  other  cases  when  "  to  the  end  of  that 

Section. 
Sections  Five  to  Seven. 

Section  Foiu^en  down  to  the  words  "  payable  quarterly :  and  ". 
Sections  Seventeen,  Nineteen  to  Twenty-one,  Thirty-four,  and  Thirty- 
five. 

An  Act  for  the  better  Regulation  of  the  Courts  of  Admiralty  in  Scotland, 
and  of  certain  Proceedi^  in  the  Court  of  Session,  connected  therewith. 

An  Act  for  giving  greater  Fadlitjr  in  the  Prosecution  1 
and  Abatement  of  Nuisances  arising  from  Furnaces  >  in  part ;  namely, — 
used  and  in  the  working  of  Steam  Engines  -  J 

Section  Four. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray, — and 
ends  with  the  words, — until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty-two. 

An  Act  to  defray,  until  the  Twen^-fifrh  Day  of  June  One  thousand  eight 
hundred  and  twenty-two,  the  Chuige  of  the  Pay  and  Clothing  of  the 
Militia  of  Ireland;  and  for  making  Allowances  to  Officers  and  Quarter- 
masters of  the  said  Militia  dming  Peace. 

An  Act  to  exclude  Persons  holding  certain  Judicial  1 

Offices  in  Ireland,  from  being  Members  of  the  House  >  in  part ;  namely, — 
of  Commons-  -  -  -  -  -J 

Section  Three. 

An  Act  to  exclude  the  Borough  of  Grampound,  in  the  County  of  Cornwall, 
from  sending  Burgesses  to  serve  in  Parliament ;  and  to  enable  the  County 
of  York  to  send  Two  additional  Knights  to  serve  in  Parliament,  in  lieu 
thereof. 

An  Act  to  amend  the  several  Acts  for  the  Regulation  T  .    ^. .  nomelv 

of  Attomies  and  Solicitors    -  -  -  -  J       ^^ '  nameiy. 

Section  One. 

Section  Four  from  "  nor  to  any  person  who  shall  be  bound "  to  the 
end  of  that  Section. 

An  Act  to  improve  the  Land  Revenues  of  the  Crown,  "1 
and  of  His  Miyesty's  Duchy  of  Lancaster,  and  for  I  .    ^. .  n««giy  _ 
making  Provisions  and  Regulations  for  the  better  r"*P*"'»  J* 

Management  thereof-  -  -  •  -J 

Except  Sections  Twelve  and  Thirteen,  so  far  as  they  relate  to  the 
Duchy  of  Lancaster. 

An  Act  to  Regulate  the  Proceedings  in  the  Civil  SideT 

of  the  Court  of  King*s  Bench,  and  also  in  the  Court  1.    ^^ .  namelv 

of  Conmion  Pleas,  and  in  the  Pleas  or  Common  Law  f     P^'  nameiy. 
Side  of  the  Court  of  Exchequer  in  Ireland  -  -J 

Section  One  from  "and  that  no  officer"  to  the  end  of  that  Section. 
Sections  Two  to  SLx. 

Section  Seven  fi^m  "one  seal  keeper  and  registrar  of  Attomies  licences 
"  in  the  Court  of  King's  Bench"  to  "Common  Pleas,  who  shall 
"  be  appointed  to  and  shall  hold  their  said  offices  as  heretofore 
"  respectively". 
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C.64. 
in  part. 

0.  56. 

0.58. 
in  part. 


c.  59. 
c.  61. 


c.64. 

c.  66. 
in  part. 

c.  68. 

C.71. 

C.72. 
in  part. 


C.77. 
in  part. 


c.  78. 
in  part. 


Section  Eight. 

Section  Ten  from  "  and  that  for  provision  "  to  the  end  of  that  Section. 

Sections  Eleven  to  Twenty,  Twenty;-two,  Twentjr-three,  Twenty-Sir, 

Twenty-seven,  Thirty-one  to  Thirtv-five,  Thirty-eif(ht,  Forty-one, 

Fifty-one  to  Fifty-seven,  Fifty-nine,  Sixty,  Sixty-five  to  Sixty-eight, 

Seventy-one  and  Sevens-two. 
Schedules  A.,  B.,  and  C. 
Schedule  D.  from  "from  and  after  the  time"  to  the  end  of  that 

Schedule. 

An  Act  to  regulate  the  Office  of  Clerk  of  Assize  or  \  .         -  , 

Nisi  Prius,  or  Judge's  Registrar  in  Ireland  -  .  |in  part ;  namely,— 

Sections  Eight  to  Ten. 

An  Act  to  amend  an  Act,  passed  in  the  Twenty-second  Year  of  His  late 
Majesty,  for  the  better  Relief  and  Employment  of  the  Poor. 

An  Act  to  regulate  the  Expences  of  Elections  of  Mem- 1  •       -i.  i 

hers  to  serve  in  Parliament  for  IreUnd         -  .  |  m  part ;  namely,— 

Sections  Four  and  Seven. 

Section  Eight  from  "  except "  to  the  end  of  that  Section. 

Schedule  A.  Items  One  and  Two ;  Item  ITiree,  the  words  "and  for  the 
first  day's  polling." ;  Items  Four  to  Seven. 

Schedule  B.  Item  One,  the  words  "and  for  the  first  day's  polling"; 
Item  Two ;  Item  Three  from  "  and  an  additional "  to  the  end  of  that 
Item;  Item  Four,  the  words  "for  the  first  day's  polling";  Item 
Five;  Item  Six,  the  words  "for  each  day's  polling ". 

An  Act  for  the  Relief  of  Insolvent  Debtors  in  Ireland. 

An  Act  to  regulate  the  Appropriation  of  unclaimed  Shares  of  Prize  Money 
belonging  to  Soldiers  or  Seamen  in  the  Service  of  the  East  India 
Company. 

Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend  the  Laws  now  in  force  relating  to  Vagrants,  until  the 
First  Day  of  September  Ohe  thousand  eight  hundred  and  twenty-two. 

An  Act  for  regulating  the  Fur  Trade,  and  establishing  I 
a  Criminal  and   Civil  Jurisdiction  within  certain  V  in  part ;  namely,— 
Parts  of  North  America        ....  J 
Section  Five. 

An  Act  to  repeal  so  much  of  several  Acts  to  prevent  the  excessive  Price 
of  Coals,  as  relates  to  Coal  Yards  established  at  the  Expence  of  the 
Public  in  Dublin  and  Cork. 

An  Act  for  raising  the  Sum  of  Twenty-nine  Millions  by  Exchequer  Bills, 
for  the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-one. 

An  Act  to  establish  an  Agreement  with  the  Governor' 
and  Company  of  the  Bank  of  Ireland,  for  advancing 
the  Sum  of  Five  hundred  thousand  Pounds  Irish 
Currency;  and  to  empower  the  said  Governor  and 
Company  to  enlarge  the  Capital  Stock  or  Fund  of 
the  said  Bank  to  Three  Millions       -  -  -^ 

Sections  One,  Two,  and  Eight. 

An  Act  to  abolish  the  Payment,  by  Prisoners  in  Ireland,"! 
of  Gaol  Fees,  and  all  other  Fees  relating  to  the  Com-  j 
mitment.  Continuance,  Trial,  or  Discharge  of  such  ^inpart;  namely,— 
Prisoners,  and  to  prevent  Abuses  by  Gaolers,  Bailiffs,  j 
and  other  Officers     -  -  -  -  -j 

Sections  Foiur  to  Six,  except  so  far  as  they  relate  to  the  county  of 
the  city  of  Dublin. 

An  Act  1 
Section ' 

DD  2 


>-in  part ;  namely, — 


;  to  rcffulate  Acceptances  of  Bills  of  Exchange  -    in  pait ;  namely,— 
ction  Two. 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  79. 
in  part. 


c.  80. 

C.81. 
C.82. 

C.83. 
C.90. 
C.92. 
C.95. 

c.  100. 
c.  101. 

c.  106. 

c.  111. 


c.  112. 
in  part. 


An  Act  to  repeal  certain  Boanties  granted  for  the  En-1 
courafi^ement  of  the  Deep  Sea  British  Wliite  Herring  I  .    ^  -    ^,^1^ 
fiaherjr,  and  to  make  further  Regulations  relating  to  f"*  P"  *  namely,— 
the  said  Fishoy        ....  -J 

Section  Three  from  "  and  that  no  bounty  "  to  the  end  <^  that  Section. 

An  Act  for  raising  the  Sum  <^  One  Million  British  CurTenej,  by  Treasury 
Bills  in  Ireland,  for  the  Service  of  the  Year  One  tiiousand  eig^  hundred 
and  twenty-one. 

An  Act  to  amend  so  much  of  an  Act  oi  the  Twenty-eighth  Year  €i  His  late 
Migesty  as  requires  a  Registiy  <^  Wool  sent  Coastwise. 

An  Act  for  allowing  to  Distillers  <^  Spirits  tot  Home  Consumption  in  Scot- 
land, a  Drawback  of  a  Portion  of  the  Duty  on  Malt  used  by  them ;  and 
for  the  further  Prevention  of  smuggling  of  Spirits  on  the  Bordos  of 
Scotland  and  England. 

An  Act  for  further  reducing,  until  the  Fifth^Day  of  July  One  tiiousand 
eight  hundred  and  twenty-two,  the  Duty  on  Malt  made  from  Beur 
or  Bigg  only,  for  Home  Consumption  in  Scotland. 

An  Act  to  appoint  Commissioners  for  inquiring  into  the  Collection  and 
Management  of  the  Revenue  in  Ireland,  and  the  sevoal  Establishmoits 
connescted  therewith. 

An  Act  to  authorise  the  Exchange  of  Lands,  Tenements,  or  Hereditaments, 
subject  to  Trusts  for  Charitable  Purposes,  for  other  Lands,  Tenements,  or 
Hereditaments. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  twenty-two,  an  Act  of  the  Fifty-ninth  Year  of  His  late  Mi^es^,  for 
rendering  the  growing  Produce  of  the  Consolidated  Fund  of  the  United 
Kingdom,  arising  in  Great  Britain,  available  for  the  Public  Servke. 

An  Act  for  regulating  the  Exportation  of  Hops  to  Foieign  Parts,  and 
allowing  a  Drawback  of  the  Excise  Duty  paid  thereon. 

An  Act  to  extend  to  Ireland  an  Act  of  the  last  Session  of  Piirliament,  for 
granting  an  additional  Bounty  on  the  Exportation  of  certain  Silk  Manu- 
factures, and  to  continue  the  same  untd  the  fifth  Day  of  July  One 
thousand  eight  hundred  and  twenty-two. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue  until 
the  First  Day  of  July  One  thousand  eight  hundred  and  twenty-four, — 
and  ends  with  the  words, — until  the  First  Day  of  July  One  thousand  eight 
hundred  and  twenty-four  in  Ireland. 

An  Act  to  empower^the  Commissioners  in  Great  Britain  for  the  Execution  of 
several  Acts  for  authorizing  the  Issue  of  Exchequer  BUls  for  carrying  on 
of  Public  Works  and  Fisheries,  and  Employment  of  the  Poor,  to  extend 
the  Time  for  the  Payment  of  certain  Advances  under  the  said  Acts. 

An  Act  to  grant,  for  the  Term  of  Five  Years,  additional  1 

Stamp  Duties  on  certain  Proceedings^ in  the  Courts  {^-^  ^^ .  namelv  — 


to  '^  of  sudi 


'of  such 


of  Law,  and  to  repeal  certain  other  Stamp  Duties, 
in  Ireland     .  -  -  -  - 

Sections  One  to  Three,  Thirteen,  and  Fourteen. 

Section  Seventeen  from  **  and  that  the  proper  officer ' 
court". 

Section  Eighteen  from  ''and  that  the  proper  officer''  to 
court". 

Section  Nineteen  from  "  one  of  which  "  to  "  returned  as  aforesaid  ". 

Sections  Twenty-one  and  Twenty-two. 

Section  Twenty-three  from  "  shall  neglect "  to  "  required  or  **• 

Section  Twenty-four. 

Section  Twenty-seven  from  "  and  also  of  all  increased  salaries "  to 
"  this  present  session  of  P^liament ". 

Sections  Twenty-eight  to  Thirty-one. 

The  Schedule. 
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c.  116. 


c.  117. 


c.  118. 


c. 

119. 

c. 

122. 

c. 

123. 

3  Geo.  4. 

c.  1. 

C.2. 

C.3. 

C.4 

C.6. 

C.7. 

C.8. 
ell. 
c.  13. 
c.  14. 

c.  15. 


c.  16. 

in  part. 


An  Act  to  empower  the  Commissioners  of  the  Treasury  to  grant,  until  the 
End  of  the  next  Session  of  Ptoliament,  a  limited  Provision  to  certain 
discharged  Officers  of  the  Customs. 

An  Act  to  continue  an  Act  of  the  Fiftieth  Year  of  the  Reign  of  His  late 
Majesty  King  George  the  Third,  for  the  better  Management  of  the  Found- 
ling Hospital  in  Dublin. 

An  Act  for  the  more  effectual  Administration  of  the  Office  of  a  Justice  of 
the  Peace  in  and  near  the  Metropolis ;  and  for  the  more  effectual  Pre- 
vention of  Depredations  on  the  River  Thames  and  its  Vicinity,  for  One 
Year. 

An  Act  for  enablins  His  Migesty  to  make  further  Provision  for  His  Royal 
Highness  the  Duke  of  Clarence. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty-one ;  and  for  further 
appropriating  the  Supplies  granted  in  this  Session  of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words,  An  Act  for  appointing  Com- 
missioners,— €Md  ends  with  the  words, — ^for  the  Service  of  the  Year  One 
thousand  seven  hundred  and  ninety-eight. 

An  Act  to  suppress  Insurrections  and  prevent  Disturbance  of  the  Public 
Peace  in  Ireland,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  twenty-two. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  empower  the 
Lord  Lieutenant, — and  ends  with  the  words, — His  Msgesty's  Person  and 
Govomment. 

An  Act  for  indemnifying  such  Persons  as  have  seized  or  detained  any 
Arms  or  Gunpowder  in  Ireland,  since  the  First  Day  of  November  One 
thousand  eight  hundred  and  twenty-one,  for  the  Preservation  of  the 
Public  Peace. 

An  Act  to  regulate  the  Importation  of  Arms,  Gunpowder,  and  Ammunition 
into  Ireland,  and  the  making,  removing,  selling,  and  keeping  of  Arms» 
Gunpowder,  and  Ammunition  in  Ireland,  for  Seven  Years,  and  from 
thence  until  the  End  of  the  then  next  session  of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  for  continuing, — 
and  ends  with  the  words, — One  thousand  eight  hundred  and  twenty-two. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty-two. 

An  Act  for  raising  the  Sum  of  Twenty  Millions  by  Exchequer  Bills,  for 
the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-two. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Anny  and  their  Quarters. 

An  Act  for  rectifying  Mistakes  in  the  Names  of  the  Land  Tax  Commis- 
sioners, and  for  appointing  additional  Conunissioners,  and  indemnifying 
such  Persons  as  have  acted  without  due  authority  in  Execution  of  the 
Acts  therein  recited. 

An  Act  for  further  continuing,  until  the  Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  twenty-tbfee,  an  Act  of  the  ^fty-eighth 
Year  of  His  late  Majesty,  for  preventing  Aliens  from  becoming  naturalized, 
or  being  made  or  becoming  Denizens  except  in  certain  Cases. 

An  Act  to  amend  an  Act,  made  in  the  last  Session  of  1 

Parliament,  for  amending  the  several  Acts  for  the  V  in  part ;  namely, — 
Regulation  of  Attomies  and  Solicitors         -  -  J 

From  "  And  that  §0  much  "  to  the  end  of  the  Act. 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  18. 
in  part. 


C.20. 
c.  21. 

c.  22. 

C.27. 

c.  29. 

c.  30. 
in  part. 

c.  31. 


C.33. 
in  part. 


C.34. 
c.  36. 

C.37. 


c.  41. 

C.42. 
C.46. 


C.48. 

C.62. 
in  part. 


►in  part;  namely,— 


An  Act  to  repeal  the  Excise  Duty  on  Malt  charged  hy ' 
an  Act  made  in  the  Second  Year  of  His  present  Ma- 
jesty, to  allow  the  said  Duty  on  Malt  in  Stock,  and 
to  make  Regulations  for  better  securing  the  Duties 
on  Malt         -  -  -  .  - 

Sections  One  to  Eleven,  Seventeen,  and  Twenty. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  to  amend  an  Act  passed  in  the  Fifty-eighth  Year  of  the  Reign 
of  His  late  Majesty  King  George  the  Third,  for  establishing  Fever  Hos- 
pitals, and  for  making  other  Regulations  for  Relief  of  the  suffering 
roor,  and  for  preventing  the  Increase  of  infectious  Fevers  in  Ireland. 

An  Act  to  amend  an  Act,  passed  in  the  First  Year  of  His  present  Majesty's 
Reign,  for  the  Assistance  of  Trade  and  Manufactures  in  Ireland,  by  au- 
thorizing the  Advance  of  certain  Sums  for  the  Support  of  Commercial 
Credit  there. 

An  Act  to  amend  and  continue,  until  the  Fifth  Day  of  July  One  thousand 
eight  hundred  ahd  twenty-six,  so  much  of  an  Act  made  in  the  Fift^-fifth 
Year  of  His  late  Majesty,  as  relates  to  additional  Duties  of  Excise,  in 
Great  Britain,  on  Excise  Licenses. 

An  Act  the  title  of  which  begins  with  the  words — ^An  Act  to  continue, — and 
ends  with  the  words, — equal  and  expeditious  in  Scotland. 

An  Act  for  reducing,  during  the  Continuance  of  the  I 
present  Duty  on  Malt,  the  Duty  on  Malt  made  f^m  V in  part;  namely,— 
Bear  or  Bigg  only,  in  Scotland         -  -  -  J 

Sections  One,  Fifteen,  and  Sixteen. 

An  Act  to  grant  Countervailing  Duties,  and  to  allow  eauivalent  Draw- 
backs on  Malt,  Beer,  and  Spirits,  imported  and  exported  between  Great 
Britain  and  Ireland. 
An  Act  the  title  of  which  begins  with  the  words, — ^An  1 
Act  for  altering  and  amending  several  Acts, — and  ends  Unpart;  namely,— 
with  the  wortk, — unlawful  and  malicious  Offenders  J 
Section  Seventeen. 

An  Act  for  the  Employment  of  the  Poor  in  certain  Districts  in  Ireland. 

An  Act  to  reduce  the  Duty  of  Excise  on  Malt  made  in  Ireland,  and  certain 

Drawbacks  in  respect  thereof. 
An  Act  to  extend  the  Powers  of  the  Commissioners  appointed  by  an  Act, 

passed  in  the  last  Session  of  Parliament,  for  inquiring  into  the  Collection 

and  Management  of  the  Revenue  in  Ireland. 

An  Act  to  repeal  divers  ancient  Statutes  and  Parts  of  Statutes,  so  &r  as 
they  relate  to  the  Importation  and  Exportation  of  Goods  and  Merchandise 
from  and  to  Foreign  Countries. 

An  Act  to  repeal  certidn  Acts,  and  Parts  of  Acts,  relating  to  the  Importation 

of  (jfoods  and  Merchandise. 
An  Act  for  the  more  speedy  Return  and  Levying  of] 

Fines,  Penalties,  and  Forfeitures  and  Recognizances  \  in  part ;  namely, — 

estreated      -  -  -  -  -  -J 

Sections  One  and  Twelve. 

An  Act  to  repeal  certain  Tonnage  Duties  of  Customs  on  Ships  or  Vessels. 

An  Act  to  grant  certain  Duties,  in  Scotland,  upon" 
Wash  and  Spirits  made  from  Com  or  Grain,  and 
upon  Licences  for  making  and  keeping  of  Stills;  and 
to  regulate  the  Distillation  of  such  Spirits  for  Home  Ljnoa-t .  namelv  — 
Consumption;  and  for  better   preventing  private  [      P^»    amey. 
Distillation  in  Scotland,  until  the  Tenth  Day  oiP 
November  One  thousand  eight  hundred  and  twenty- 
four  ------- 
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Sections  One  to  One  hundred  and  seven. 

Section  One  hundred  and  ten,  so  for  as  it  relates  to  licences  ta 
makers  of  stills. 

Sections  One  hundred  and  twenty^three,  One  hundred  and  twenty- 
seven,  and  One  hundred  and  twenty-eight. 


c.  53. 

c.  54. 

c.  56, 
c.  59. 


c.  62. 
in  part. 


c.  63. 

in  part. 


c.  65. 


c.  6/. 

c.  69. 
in  part. 


c.  72. 

in  part. 


c.  /i>. 
in  part. 


c.  7C). 


in  part;  namely> — 


An  Act  to  regulate  the  Manufocture  and  Sale  of  scorched  or  roasted  Com, 
Peas,  Beans,  or  Parsnips,  and  of  Cocoa  Paste,  Broma,  and  other  Mixtures 
of  Cocoa. 

An  Act  to  repeal  the  Rates,  Duties,  and  Taxes  payahle  in  resnect  of  Fire 
Hearths  and  Windows  in  Ireland ;  and  to  exempt  certain  Persons  from 
the  Tax  on  Dogs. 

An  Act  to  provide  for  the  more  eflfectual  Regulation  of  certain  Offices 
relating  to  the  Receipt  of  His  Majesty's  Exchequer  in  Ireland. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-four,  the  Low  Duties  on  Coals  and  Culm  carried 
Coastwise  to  any  Port  within  the  Principality  of  Wales. 

An  Act  for  regulating  the  Fees  chargeable  in   His"| 
Ms^esty's  General  Register  House  at  Edinburgh,  and 
for  completing  the  buildings  necessary  for  keeping 
the  Public  Records  of  Scotland  therein         -  -J 

Section  One,  the  words  "The  Lord  Chief  Baron  of  the   Court  of 
**  Exchequer  in  Scotland  and  the  Lord  Chief  Commissioner  of  the 
"  Jury  Court ". 
Sections  Three  to  Five. 

An  Act  to  authorize  the  Sale  of  Quit  Rents  and  other  "1 

Rents,  and  the  Sale  and  Demise  of  Lands,  Tithes,  I  .         .     «o«,oi« 
Tenements,  and  Hereditaments,  the  Property  of  His  p^P^»  nameiy,— 
M^esty  in  Right  of  the  Crown  in  Ireland    -  -J 

Except  Sections  Twelve  and  Thirteen, 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-three,  an  Act  of  the  Fifty-ninth  Year  of  His  &te 
Majestjr,  for  rendering  the  grooving  Produce  of  the  Consolidated  Fund  of 
the  United  Kingdom,  arising  in  Great  Britain,  available  for  the  Public 
Service. 

An  Act  to  repeal  so  much  of  the  Excise  Licences  Act  of  the  present  Session 
as  regards  the  carrying  on  of  Trade  in  more  than  One  Place. 

An  Act  to  enable  the  Judges  of  the  several  Courts '^ 

of  Record  at   Westminster,   to  make  Regulations!: t. i_ 

respecting  the  Fees  of  the   Officers,   Clerks,  and 


Ministers  of  the  said  Courts  -  -  -  -J 

Except  Section  Three. 

An  Act  to  amend  and  render  more  effectual  Two  Acts,"| 

passed  in  the  Fifty-eighth  and  Fifty-ninth  Years  of  I  •         . ,  „»m0^ir 
His  late  Majesty,  for  buUding  and  promoting  the  ^^^P^'  nameiy,— 
building  of  additional  Churches  in  populous  Parishes  J 
Sections  Five,  Six,  Twenty-one,  Thirty,  and  Thirty-eight. 
The  rest  of  this  Act,  so  far  as  it  confers  power  to  enforce  payment  of 
any  rate. 

An  Act  to  amend  certain  Provisions  of  the  Twenty- T 
sixth  of  George  the  Second,  for  the  better  preventing  l  in  ^)art ;  namely, — 
of  Clandestine  Marriages      -  -  -  -J 

Section  One. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  allo^ng 
to  Distillers  for  Home  Consumption  in  Scotland  a  Drawback  of  a  Portion 
of  the  Duty  on  Malt  used  by  them. 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  77. 
c.  78. 


c.  79. 

in  part. 


C.80. 

c.  82. 
C.83. 

C.84. 

c.  86. 

in  part. 


C.87. 


c.  88. 
in  part. 


C.90. 
c.  94. 

C.97. 


An  Act  for  amending  the  Laws  for  regulating  the  Manner  of  licensing 
Alehouses  in  that  Part  of  the  United  Kingdom  called  England,  and  for 
the  more  effectually  preventing  Disorders  therein. 

An  Act  to  enahle  His  Mf^estj  to  make  Leases,  Copies  and  Grants  of 
Offices,  Lands  and  Hereditaments,  Parcel  of  the  Duchy  of  Cornwall,  or 
annexed  to  the  same. 
An  Act  to  amend  an  Act  of  the  Fifty-third  Year  of "j 
the  Reign  of  His  late  Majesty,  for  the  Appointment  I  .    ^. .  ^^  ,   _^ 
of  Commissioners  for  the  Regulation  of  the  several  C     **"'         ^J' 
endowed  Schools  in  Lreland  -  -  -  -J 

Section  Three. 

Section  Six  to  "repealed ;  and  ". 

Sections  Ten  and  Thirteen. 

An  Act  to  continue,  until  the  Furst  Day  of  August  One  thousand  eight 
hundred  and  twenty-three,  an  Act  made  in  this  present  Session  of 
Parliament,  for  suppressing  Insurrections  and  preventing  Disturbances 
of  the  Public  Peace  m  Ireland. 

An  Act  for  reducing  the  Duties  of  Excise  payable  upon  Salt  in  England, 
and  repealing  the  Duties  upon  Salt  (not  being  Foreign  Salt),  and 
reducing  the  Duties  upon  Foreign  Salt  payable  in  Scotland. 

An  Act  to  repeal  the  additional  Duties  and  Drawbacks  on  Leather,  granted 
and  allowed  b^  Two  Acts  of  His  late  Majesty,  and  to  grant  other 
Drawbacks  in  lieu  thereof,  and  to  secure  the  Duties  on  Leather. 

An  Act  to  authorise  certain  temporary  Advances  of  Money,  for  the  Relief  of 

the  Distresses  existing  in  Ireland. 
An  Act  to  amend  Two  Acts  of  the  Fifty-seventh  Year" 
of  His  late  Majesty,  and  the  First  Year  of  His  present 
Maiesty,  for  authorizing  the  Issue  of  Exchequer 
Bills,  and  the  Advance  of  Money  for  carrying  on  >in  part ;  namely, — 
Public  Works  and   Fisheries,  and  Employment  of  | 
the  Poor ;  and  to  authorise  a  further  Issue  of  Ex- 
chequer  Bills  for  the  Purposes  of  the  said  Acts         -J 
Sections  One  to  Eight. 

Section  Nine  to  "  extended  by  this  Act ;  and  ". 

Sections  Eleven  to  Fourteen,  TwenU'-six,  Thirty-three  to  Thirty-eight, 
Forty,  Forty-one,  Forty-three  to  Forty-seven,  Fifty,  and  Fifty-five  to 
Fifty-seven. 

An  Act  to  enable  His  Majesty *s  Court  of  Excheauer  to  sit,  and  the  Lord 
Chief  Baron  or  any  other  Baron  of  the  saia  Court  to  try  Middlesex 
Issues,  elsewhere  tnan  in  the  Place  where  the  Court  of  Exchequer  is 
commonly  kept  in  the  County  of  Middlesex. 

An  Act  to  amend  the  Laws  relating  to  the  Land  and  "j 

Assessed  Taxes,  and  to  regulate  the  Appointment  of  Vin  part;  namely,— 
Receivers  General  in  England  and  W^es      -  -  J 

Section  One. 
Section  Two,  No.  I.  Rules  and  Regulations  touching  the  Office  of 

Receiver  General,  \idth  the  exception  of  the  seventh  rule. 
Section  Seven  to  end  of  Act. 

An  Act  to  revive  and  continue,  until  the  Fifth  Daj  of  July  One  thousand 
eight  hundred  and  twenty-three,  certain  additional  Bounties  on  the 
Exportation  of  certain  Silk  Manufactures  of  Great  Britain  and  Ireland. 

An  Act  to  provide  for  the  Collection  and  Payment  of  the  Countervailing 
Duties  and  Drawbacks  granted  by  an  Act  of  thb  present  Session  on 
Malt  and  other  Articles  imported  and  exported  between  Great  Britain 
and  Ireland. 

An  Act  to  continue  for  Two  Years  an  Act  of  the  Fifby-sijcth  Year  of  His  lata 
Migesty,  for  establishing   Regulations  respecting  Aliens  airi^ing  in  or 
>      resident  in  this  Kingdom,  in  certain  Cases. 


Digitized  by 


Google 


OHAP.  9L] 


36  &  37  VICTORIA,  1873. 


425 


c.  99. 

c.  104. 
c.  106. 

c.  111. 
c.  112. 


c.  114. 
in  part. 


c.  118. 

c.  120. 
c.  121. 

C.122. 

c.  124. 

c.  126. 
in  part. 


c.  127. 

4  Geo.  4.  c.  d. 
C.4. 

c.  6. 

in  part. 


An  Act  to  continue,  until  the  Fifth  Day  of  January  One  thousand  eight 
hundred  and  twenty-five,  the  Duties  of  Customs  pajahle  on  British 
Salt  imported  into  Ireland ;  to  repeal  the  Duties  on  Foreign  Salt  imported 
into  Ireland ;  and  to  grant  other  Duties  in  lieu  thereof. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  continue, — and 
ends  with  the  trords,— allowing  the  said  Bounty. 

An  Act  to  continue  for  One  Year  so  much  of  an  Act  of  the  last  Session  of 
Parliament,  as  increases  the  Duties  payahle  on  Sugar  impcnrted  from  the 
East  Indies. 

An  Act  to  allow,  until  the  Tenth  Day  of  November  One  thousand  eight 
hundred  and  twenty-four,  the  Exportation  of  Spirits  distilled  from  Ck>m 
for  Home  Consumption  in  Scotland,  to  Parts  beyond  Seas,  without 
Payment  of  the  Duty  of  Excise  chargeable  thereon. 

An  Act  to  authorise  the  further  Advance  of  Money  out  of  the  Consolidated 
Fund,  for  the  Completion  of  Works  of  a  Public  Nature,  and  for  the 
Encouragement  of  the  Fisheries  in  Ireland. 


more  effectual  Punish- 
by  Imprisonment  with 


0 


in  part;  namely,- 


An  Act  to  provide  for  the 
ment  of  certain  Offences, 
hard  Labour 

From  "having  entered"  to  "any  offensive  weapon." 

An  Act  to  amend  an  Act  made  in  this  present  Session  of  Parliament,  for 
amending  an  Act  made  in  the  First  Year  of  Hb  present  Majesty's  Rei^n, 
for  the  Assistance  of  Trade  and  Manufactures  in  Ireland,  by  authorizing 
the  Advance  of  certain  Sums  for  the  Support  of  Commercial  Oedit  there. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray, — and 
ends  with  the  words, — One  thousand  .eight  hundred  and  twenty-three. 

An  Act  to  defray,  until  the  Twenty-fifth  Day  of  June  One  thousand  eight 
hundred  and  twenty-three,  the  Charge  of  the  Pay  and  Clothing  of  the 
Militia  of  Ireland ;  and  for  making  Allowances  to  Officers  and  Quarter- 
masters of  the  said  Militia  during  Peace. 

An  Act  for  raising  the  Sum  of  Sixteen  millions  five  hundred  thousand 
Pounds,  by  Exchequer  Bills,  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twenty-two. 

An  Act  to  amend  an  Act  passed  in  the  First  and  Second  Years  of  His 
Mi^esty^s  Reign,  for  the  Kelief  of  Insolvent  Debtors  in  Ireland. 

An  Act  to  amend  the  general  Laws  now  in  being  for  1 
regulating  Turnpike  Roads  in  that  Part  of  Great  >  in  part;  namely, — 
Britain  called  England         -  -  -  -  J 

Sections  One  to  Three,  Seventeen,  Eighteen,  Thirty-four,  Thirty-seven, 
Fifty-nine,  Seventy-one,  Ninety  to  Ninety-six,  One  hundred  and 
five.  One  hundred  and  nine,  and  One  hundred  and  twenty-eight. 
Section  One  hundred  and  thirty-seven  from  ''and  that  any  inhabitant " 

to  "  such  parish,  township,  or  place  *^ 
Section  One  hundred  and  forty-nine. 

The  Forms  in  the  Schedule  numbered  Four,  Five,  Nine  to  Thirteen, 
Twenty-three,  and  Twenty-four. 

An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty-two,  and  for  further 
appropriating  the  Supplies  granted  in  this  Session  of  Parliament. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  continuing, — 
and  ends  with  the  words, — One  thousand  eight  hundred  and  twenty-three. 

An  Act  for  raising  the  Sam  of  Twenty  Millions  by  Exchequer  Bills  for  the 
Service  of  the  Year  One  thousand  eight  hundrea  and  twenty-three. 

An  Act  to  render  valid  certain  Marriages  -  -  in  part;  namely, — 

Section  Two. 
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STATUTES  OF  THE  REALM, 


[chap.  91. 


C.6. 

C.7. 
in  part. 


C.8. 

C.9. 

ell. 

c.  12. 
c.  13. 
c.  14. 

c.  16. 


c.  16. 
in  part. 


c.  19. 
in  part. 


C.20. 
C.21. 
C.28. 

c.  30. 
c.  31. 


c.  33. 
in  part. 


An  Act  for  applying  certain  Monies  therein  mentioned  for  the  Service  of 
the  Year  One  thoosand  eight  hundred  and  twenty-three. 

An  Act  to  regulate  the  Appointment  and  Swearing  1 
into  Office  of  the  Chancellor  of  the  Exchequer  of  >  in  part;  namely, — 
Ireland  ...  -  -  -J 

Section  One  from  "  and  that  whenever ''  to  the  end  of  that  Section. 

Section  Two. 

An  Act  the  title  qf  which  begins  with  the  words, — An  Act  to  continue, — and 
ends  with  the  words, — equal  and  expeditious  in  Scotland. 

An  Act  to  repeal  the  Rates,  Duties,  and  Taxes  payable  in  respect  of  Male 
Servants,  Horses,  Carriages,  and  Dogs,  in  Ireland. 

An  Act  for  repealing  certain  of  the  Duties  of  Assessed  Taxes ;  for  reducing 
certain  other  of  the  said  Duties;  and  for  relieving  Persons  who  have 
compounded  for  the  same. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  to  continue  for  Five  Years,  and  from  thence  until  the  End  of  the 
then  next  Session  of  Parliament,  Two  Acts  made  in  the  Forty-seventh 
and  Fiftieth  Years  of  the  Reign  of  His  late  Majesty  King  George  the 
Third,  for  the  preventing  improper  Persons  from  havmg  Arms  in  Ireland. 

An  Act  to  continue  for  Five  Years,  and  from  thence  until  the  End  of 
the  then  next  Session  of  Parliament,  and  to  amend  the  Laws  relating 
to  Yeomanry  Corps,  in  Ireland. 

An  Act  to  explain  so  much  of  the  General  Turnpike  1 
Act,  as  relates  to  the  Toll  payable  on  Carriages  laden  >  in  part ;  namely, — 
with  Lime  for  the  Improvement  of  Land     -  -  J 

Sections  Two  and  Three. 

An  Act  for  further  regulating  the  Reduction  of  the\.    „^^    ^.^^^i^ 
National  Debt         T  !  .  .  .|mpart5  namely,- 

Sections  One  to  Seven. 

Section  Eight   from   "the  Sum  of  One  hundred  and  thirty-seven 

thousand  "  to  "  and  also  to  cause  ". 
Sections  Nine,  Ten,  and  Fourteen. 

An  Act  for  fixing  the  Rates  of  Subsistence  to  be  paid  to  Innkeepers  and 
others  on  quartering  Soldiers. 

An  Act  for  granting  and  appl^ng  certain  Sums  of  Money  for  the  Service 
of  the  Year  One  thousand  eight  hundred  and  twenty-three. 

An  Act  for  the  more  speedy  Reduction  of  the  Number  of  Seijeants, 
Corporals,  and  Drummers  in  the  Militia  of  Ireland,  when  not  in  actual 
Service. 

An  Act  to  regulate  the  Importation  and  Exportation  of  certain  Articles 
subject  to  Duties  of  Excise,  and  certain  other  Articles  the  Produce  or 
ManufiBuH;ure  of  Great  Britain  and  Ireland  respectively,  into  and  from 
either  Countary  from  and  to  the  other. 

An  Act  to  amend  an  Act  passed  in  the  Nineteenth  Year  of  the  Reign  of 
His  late  Majesty  King  Geo^e  the  Second,  intituled  An  Act  more 
effectually  to  prevent  pro&ne  Cursing  and  Swearing. 

An  Act  to  make  more  effectual  Regulations  for  the  1 

Election,  and  to    secure  the  Performance  of  the  l>  in  part;  namely, — 
Duties,  of  County  Treasurers  in  Ireland       -  -  J 

Sections  Eleven,  Sixteen  to  Eighteen,  and  the  Schedules. 
And,  except  as  to  the  Cities  of  Dublin,  Cork,  and  Limerick,  Sections 
One  to  Six,  Twelve,  and  Fourteen. 
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C.36. 
in  part. 

C.37. 
in  part. 


c.  38. 


c.  40. 

in  part. 

c.  42. 
0.43. 

c.  46. 
in  part. 


C.4Z. 

C.61. 
0.53. 

c.  55. 
in  part. 


c  56. 

c57. 
c.  58. 

C.69. 

0.60. 
in  part. 


:i 


in  part;  namely, — 


An  Act  to  discourage  tlie  granting  of  Leases  in  Joint  \  •    ^. .  namelv 

Tenancy  in  Ireland  -  -  -  -  J      P^  *  nameiy. 

Sections  Two  and  Three. 

An  Act  to  amend  an  Act  for  the  more  speedy  Return  I 
and  Levying  of  Fines,  Penalties,  and  Forfeitures,  and  >  in  part ;  namely,-* 
Recognizances  estreated        -  -  -  -  J 

Section  Two. 

An  Act  for  settling  the  Compensation  to  the  Holders  of  certain  Offices  in 
the  Courts  of  Law  in  Ireland,  abolished  under  an  Act  passed  in  the 
First  and  Second  Years  of  the  Reign  of  His  present  Majesty,  for  regulating 
the  same. 

An  Act  to  amend  several  Acts  for  the  Regulation  of  \  •    ^^,  namelv  — 
the  Linen  and  Hempen  Manufactures  in  Scotland  -J      P*"*  name y. 
Sections  One,  Two,  and  Four. 

An  Act  to  amend  the  several  Acts  for  the  Assistance  of  Trade  and  Manu- 
factures, and  the  Support  of  Commercial  Credit,  in  Ireland. 

An  Act  to  regulate  the  Amount  of  Presentments  by  Grand  Juries,  for 
Payment  of  the  Public  Officers  of  the  several  Counties  in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act "] 

for  repealing  the  Capital  Punishments, — and  ends  \ 

with  the  words, — an  Act  of  the  Twenty-eighth  Year  i 

of  the  same  Reign    -  -  -  -  -J 

Section  One,  so  far  as  it  relates  to  the  Felonies  created  by  the  Act  of 

the  Third  Year  of  King  George  the  Third  therein  reciteo. 

An  Act  for  authorizing  the  Employment  at  Labour,  in  the  Colonies,  of 
Male  Convicts  under  Sentence  of  Transportation. 

An  Act  to  encourage  the  Consumption  of  Beer;  and  to  amend  the  Laws 
for  securing  the  Excise  Duties  thereon. 

An  Act  for  extending  the  Benefit  of  Clergy  to  several  Larcenies  therein 
mentioned. 

An  Act  to  consolidate  and  amend  the  several  Acts  now"! 
in  force,  so  far  as  the  same  relate  to  the  Election  and  I  .         .    ««,„^i«. 
Return  of   Members  to  serve  in  Parliament,  fop  p^^  P*"  5  »»nMiy,— 
Counties  of  Cities  and  Counties  of  Towns  in  Ireland  J 
Sections  One  to  Twenty-three,  Twenty-nine  to  Thirty-two,  Seventy- 
eight,  Eighty,  and  Eighty-three  to  Eighty-five. 
Section  Eighty-seven,  firom  "  and  provided  '*  to  "  authority  of  this  Act." 

An  Act  for  maintaining  in  Repair  the  Military  and  Parliamentary  Roads 
and  Bridges  in  the  Highlands  of  Scotland,  and  also  certain  Ferry  Piers 
and  Shipping-Quays  erected  by  the  Commissioners  for  Highland  Roads 
and  Bridges. 

An  Act  to  defer  the  Commencement  of  the  Duties  and  Drawbacks  on 
Barilla,  under  an  Act  of  this  present  Session  of  Parliament. 

An  Act  to  continue,  until  the  First  Day  of  August  One  thousand  eight 
hundred  and  twenty-four,  an  Act,  made  in  the  last  Session  of  Parliament, 
for  suppressing  Insurrections  and  preventing  Disturbances  of  the  Public 
Peace  m  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  detey,— onif 
ends  with  the  words, — One  thousand  eight  hundred  and  twenty-four. 

V2  Ssfdl  S;^"lit::rSr  ""r^  l'""  *'!  '"''''^.ji-^:  namely.- 
Except  Section  Nineteen,  down  to  the  words  "  ceased  and  determined,'* 
Sections  Thirty-seven  to  Thirty-nine,  Section  Forty-one,  down  to  the 
words  "authorized  as  aforesaid,"  and  from  "such  Person"  to 
"  herein-after  directed,"  and  Sections  Fifty-nine  to  Sixty-two,  Sixty- 
seven  and  Sixty-eight. 
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STATUTES  OP  THE  REALM. 


[chap.  9U 


c.  61. 
in  part. 


c.  63. 


c.  68. 


C.71. 

in  part. 


C.72. 


c.  73. 

c.  76. 

in  part. 

C.77. 


C.80. 
in  part. 


c.  82. 


\  I  in-part ;  namelf, — 


^  Possessor 


An  Act  for  the  better  Administration  of  Justice  inl 
the  Court  of  Chancery  in  Ireland    - 

Sections  One  to  Four. 

Section  Five,  from  "  other  than  the  said  Deputy  Clerk  "  to  ' 
"  of  the  Office  of  Clerk  of  the  Crown  and  Hanaper." 

Sections  Nine  to  Eleven. 

Section  Twelve,  to  '*  Court  of  Chancery  in  Ireland." 

Sections  Twenty  to  Twenty-three. 

Section  Twenty-four,  the  words  "  six  Clerk  and ;"  the  words  "  and  the 
"  number  of  skins  which  each  bill  shall  contain ;"  and  from  "  and 
"  the  said  deputy  *'  to  "  provisions  of  this  Act." 

Sections  Twenty-five,  Twenty-eight,  Thirty-one,  Thirty-two,  Thirty- 
five,  and  Thirty-six. 

Section  Forty-two,  from  ''and  that  from  and  immediately "  to  ''and 
"  shall  hold  the  said  office  during  their  good  behaviour  re- 
"  selectively j"  and  from  "unless"  to  "in  the  said  Office  of 
Registrar." 

Section  Forty-four,  to  "  taken  before  them." 

Sections  Fif^-one  to  Fifty-four,  Sixty  to  Seventy-one,  Seventy-three, 
and  Seventy-four. 

The  tables  of  fees  in  the  Schedule. 

An  Act  to  authorize  the  Advance  of  Money  by  the  Commissioners  under 
several  Acts  for  the  Issue  of  Exchequer  Bills  for  Public  Works,  for 
the  building,  rebuilding,  enlarging,  or  repairing  of  Gaols  in  England. 

An  Act  for  rectifying  Mistakes  in  the  Names  of  the  Land  Tax  Commis- 
sioners, and  for  appointing  additional  Commissioners,  and  indemnifying 
such  Persons  as  have  actid  without  due  Authority  in  Execution  of  the 
Acts  therein  recited. 

An  Act  for  defraying  the  Charge  of  Retiring  Pay,"^ 
Pensions,  and  other  Expences  of  that  Nature,  of 
His  Majesty's  Forces  serving  in  India;  for  esta- 
blishing the  Pensions  of  the  Bishop,  Archdeacons, 
and  Judges;  for  regulating  Ordinations;  and  for 
establishmg  a  Court  of  Judicature  at  Bombay 

Sections  One,  Two,  Eight  to  Ten,  Fourteen  to  Sixteen,  and  Eighteen. 
Repealed  as  to  all  Her  Migesty's  Dominions. 

An  Act  to  repeal  the  several  Duties  and  Drawbacks  of  Customs  chargeable 
and  allowaole  in  Ireland  on  the  Importation  and  Exportation  of  certain 
Foreign  and  Colonial  Goods,  Wares,  and  Merchandize,  and  to  grant 
other  Duties  and  Drawbacks  in  ]ieu  thereof,  equal  to  the  Duties  and 
Drawbacks  chargeable  and  allowable  thereon  in  Great  Britain. 

An  Act  to  fSeuulitate  the  Recovery  of  Damages  for  Malicious  Ii\]uries  to 
Ph>perty  in  Ireland. 

An  Act  for  amending  the  Laws  respecting  the  Solem-  \ .   ^^ .  namelv 

nization  of  Marriages  in  England     -  -  _  j-m  pan; ;  nameiy. 

Section  One. 

An  Act  to  authorize  His  Majesty,  under  certain  Circumstances,  to  regulate 
the  Duties  and  Drawbacks  on  Goods  imported  or  exported  in  Foreign 
Vessels ;  and  to  exempt  certain  Foreign  Vessels  from  Pilotage. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  I 
to  consolidate  and  amend, — and  ends  with  the  words, —  >  in  part ;  namely,— 
so  fiir  as  it  relates  to  Vessels  registered  in  India        -  J 
Except  Sections  Twenty-five  to  Thirty-four. 

Repealed  as  to  all  tier  Majesty's  Dominions. 

An  Act  to  authorize  for  One  Year,  and  from  thence  to  the  End  of  the 
then  next  Session  of  Parliament,  the  temporary  Removal  of  Comncts 
from  the  General  Penitentiary. 


>>inpart;  namely, — 
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C.85. 


c.  87. 
in  part. 


c.  89. 
in  part. 


c.  94. 
in  part. 


c.  95. 

in  part. 


c.  97. 
in  part. 


c.  99. 


c.  100. 


5  Geo.  4,  c.  2. 
c.  3. 

C.7. 


xinpart;  namely,- 


An  Act  for  empowering  Ck)nmiissioners,  to  be  appointed  bv  His  Majesty,  to 
inquire  into  the  Forms  of  Process  in  the  Courts  of  Law  in  Scotland, 
and  the  Course  of  Appeals  from  the  Court  of  Sessions  to  the  House  of 
Lords. 

An  Act  to  amend  and  render  more  effectual  the  Pro-^ 
visions  of  an  Act  made  in  the  Fiftieth  Year  of  His  I  .         .,  «    _^ 

late  Majesty's  Reign,  for  preventing  the  administering  f  "^  P*'^  *  namely, 
and  taking  unlawful  Oaths  in  Ireland  -  -J 

Section  Six  firom  ''  and  that  no  person  "  to  end  of  that  Section. 

Section  Nine. 

Section  Ten  firom  "and  the  venue  "  to  "thereupon  ". 

Section  Eleven. 

An  Act  to  limit  and  regulate  the  Expense  of  certain  1 

Proceedings  in  the  Courts  of  Justice  in  Ireland  in  >  in  part;  namely,— 
the  Particulars  therein  mentioned     -  -  -  J 

Section  Two. 

An  Act  to  grant  certain  Duties  of  Excise  upon  Spirits" 
distilled  from  Com  or  Grain  in  Scotland  and  L^land, 
and  upon  Licences  for  Stills  for  making  such  Spirits;  I .      ^^ .  ^^  , 
and  to  provide  for  the  better  collecting  and  securing  r*"P*"5  nameiy,- 
such  Duties,  and  for  the  warehousing  of  such  Spirito 
without  P^nnent  of  Duty     -  -  - 

Except  Section  One  hundred  and  thirty-three. 

An  Act  to  explain  and  amend  an  Act  passed  in  the*" 
Third  Year  of  the  reign  of  His  present  Majesty,  to 
amend  the  general  Laws  now  in  being  for  re^ulatinff 
Turnpike  £)ads  in  that  Part  of  Great  Britain  called 
England       -  .  -  -  - 

Sections  One,  Three,  Four,  Seven  to  Nine,  Eleven,  Twelve,  Fourteen, 
Eighteen,  Twenty-two,  Twenty-five,  Twenty-seven,  Twenty-nine, 
Thirty-five,  Thirty-eight,  Forty,  Forty-two,  Forty-six,  Forhr-eight, 
Fifty-one,  Sixty-four,  Seventy,  Seventy-four,  Seventy-seven,  l^venty- 
nine.  Eighty  from  "and  it  shall  be  lawful"  to  the  end  of  that 
Section,  Eighty-one,  Eiffhty-two,  Eighty-four  to  Eighty-six,  Eighty- 
nine  to  "  repealed;  and  ,  and  Ninety-four. 
Schedule  No.  2. 

An  Act  for  the  Regulation  of  the  Court  of  the  Com-"| 
missaries  of  Edinburgh ;  and  for  altering  and  regu-  I  .         . ,  namelv  — 
lating  the  Jurisdiction  of  Inferior  Commissaries  in  f     ^      '  ^' 

Scotland       -----  -J 

Sections    Eleven,    Twelve,    Sixteen    to   Nineteen,   Twenty-one,   and 
Twenty-two. 

An  Act  to  provide  for  the  establishing  of  Compositions  for  Tithes  in  Ireland 
for  a  limited  Time. 

An  Act  for  raising  the  Sum  of  Fourteen  millions  seven  hundred  thousand 
Pounds  by  Exdiemier  Bills ;  for  applying  a  x^ertain  Sum  of  Money  for 
the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-three; 
and  for  further  appropriating  the  Supplies  granted  in  this  Session  of 
Parliament. 

An  Act  for  raising  the  Sum  of  Fifteen  Millions  by  Exchequer  Bills,  for  the 
Service  of  the  Year  One  thousand  eight  hundred  and  twenty-four. 

An  Act  for  grantinff  and  applying  certain  Sums  of  Money  for  the  Service 
of  the  Year  One  thousand  eight  hundred  and  twenty-four. 

An  Act  to  continue,  until  the  First  Day  of  July  One  thousand  eiglit 
hundred  and  twenty-seven.  Two  Acts  of  His  present  Majesty,  for  the 
Appointment  of  Commissioners  for  inquiring  into  the  Collection  and 
Management  of  the  Public  Revenue. 
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c.  12. 

in  part. 


c.  13. 
c.  14. 
c.  15. 

c.  19. 

C.22. 

0.23. 


c.  25. 
in  part. 


C.27. 


c.  29. 


c.  31. 


c.  33. 

c.  36. 
in  part. 


in  part;  namely, — 


c.  37. 


An  Act  to  facilitate,  in  those  Counties  which  are  divided 
into  Ridings  or  Divisions,  the  Execution  of  an  Act 
of  the  last  Session  of  Parliament,  for  consolidating  I 
and  amending  the  laws  relating  to   the  Building,  ^ 
Repairing,  and   Regulating  of  certain   Gaols  and 
Houses  of  Correction  in  England  and  Wales 
Section  Eighteen. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
shore. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  for  continuing  to 
His  Majesty  for  One  Year, — and  ends  with  the  words, — One  thousand 
eight  hundred  and  twenty-four. 

An  Act  to  provide  for  the  future  Confinement  of  Male  Convicts,  removed 
from  the  General  Penitentiary^  and  now  on  Board  Vessels  in  the  River 
Thames. 

An  Act  to  repeal  the  Duties  on  all  Articles  the  Manufactin^  of  Great  Britain 
and  Ireland  respectively,  on  their  Importation  into  either  country  from 
the  other. 

An  Act  to  amend  an  Act  of  the  Fifty-seventh  Year  of  His  late  Migesty's 
Reign,  for  abolishing  certain  Offices,  and  for  regulating  certain  other 
Offices,  in  Ireland ;  so  far  as  relates  to  the  Comnussioners  of  the  Board 
of  Works  there. 

An  Act  to  repeal  so  much  of  an  Act  passed  in  the  Ninth' 
Year  of  the  Reign  of  King  William  the  Third,  as 
relates  to  Burials  in  suppressed  Monasteries,  Abbeys, 
or  Convents,  in  Ireland ;  and  to  make  further  Pro- 
vision with  respect  to  the  Burial,  in  Ireland,  of 
Persons  dissenting  from  the  Established  Church 
Section  One  to  "  Repealed  *'. 
Sections  Two  to  Four. 

An  Act  the  title  q/*  which  begins  with  the  words, — ^An  Act  to  explain  and 
amend  an  Act  of  the  Parliament  of  Ireland, — and  ends  with  the  words, — 
Ecclesiastical  Courts  within  the  Kingdom  of  Ireland. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  making 
more  effectual  Regulations  for  the  Election,  and  for  securing  the  Per- 
formance of  the  Duties  of  County  Treasurers  in  Ireland. 

An  Act  for  fixing,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty-five,  the  Rates  of  Subsistence  to  be  paid  to 
Innkeepers^and  others  on  quartering  Soldiers. 

An  Act  the  title  qf  which  begins  with  the  words, — An  Act  to  defray, — and 
ends  with  the  words, — One  thousand  eight  hundred  and  twenty-five. 

An  Act  to  amend  and  render  more  effectual  the  several  *| 
Acts  for  the  issuing  of  Exchequer  Bills  for  Public  y  in  part;  namely, — 
Works  -  -  -  -  -  -J 

Section  One  to  "  purposes  mentioned  in  such  application." 

Sections  Three  and  Six. 

Section   Seven  from  "or  under  an  Act"  to  "repairing  Gaols  in 

England  ". 
Section  Eight. 

An  Act  to  continue  for  Two  Years,  and  to  amend  an  Act  of  the  Fifty-sixth 
Year  of  His  late  Majesty,  for  establishing  Regulations  respecting  Aliens 
arriving  in  or  resident  in  this  Kingdom,  in  certain  Cases. 


>inpart;  namely, — 
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c.  38. 
in  part. 


C.40. 

C.42. 

c.  48. 
c.  51. 

c.  54. 

c.  55. 
c.  56. 

c.  57. 

c.  58. 

c.  59. 

c.  63. 

c.  65. 
c.  66. 


c.  67. 

in  part. 


An  Act  to  amend  Two  Acts  for  maintaining  and  keeping  l 
in  Repair  the  Military  and  Parliamen^ry  Roads  in  [•  in  part ;  namely>— 
the  Highlands  of  Scotland    -  -  -  -  J 

Sections  One  to  Five. 

Section  Six  to  "  wherefore  be  it  enacted  that ". 

An  Act  to  continue,  until  the  Tenth  Day  of  October  One  thousand  eight 
hundred  and  twenty-seven,  an  Act  relating  to  Duties  of  Excise  on 
Crown,  Flint,  and  Fhial  Glass,  and  to  alter  certain  Laws  of  Excise 
relating  to  Flint  Glass ;  and  also  an  Act  for  suspending  Part  of  the 
Duties  on  Sweets  or  Made  Wines. 

An  Act  for  applying  the  Surplus  of  the  Grants  of  One  thousand  eight 
hundred  and  twenty-three,  and  the  Surplus  of  the  Ck>nsolidated  Fund, 
to  the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-four. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  enable  the  Com- 
missioners of  His  Majesty's  Treasury, — and  ends  with  the  words, — Land 
Revenue  of  the  Crown ;  and  for  other  Purposes. 

An  Act  to  repeal  several  Laws  relating  to  the  Fisheries  carried  on  upon 
the  Banks  and  Shores  of  Newfoundland,  and  to  make  Provision  for 
the  better  Conduct  of  the  said  Fisheries  for  Five  Years,  and  from  thence 
to  the  End  of  the  then  next  Session  of  Parliament. 

An  Act  to  repeal  the  Duties  on  Licences  to  brew  and  to  retail  Beer, 
Spirituous  Liquors,  and  Foreign  Wine,  and  to  grant  other  Duties  in  lieu 
thereof;  and  amend  the  Laws  of  Excise  relating  to  such  Duties,  and  to 
Brewers  and  Retailers  of  Beer. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  assimilate  the 
Duties,— anrf  ends  with  the  words, — payable  throughout  the  United 
Kingdom. 

An  Act  to  continue,  until  the  Tenth  Day  of  November  One  thousand  eight 
hundred  and  twenty-six,  certain  Parts  of  an  Act  of  the  Tlurd  Year  of 
His  present  Majesty,  among  other  Things  for  the  preventing  private 
Distillation  in  Scotland. 

An  Act  to  repeal  Four  Acts  of  His  late  Majesty,  relating  to  the  Use  of 
Horse  Hides  in  making  Boots  and  Shoes,  and  for  better  preventing  the 
damaging  of  Raw  Hides  and  Skins  in  the  flaying  thereof. 

An  Act  to  continue  for  Four  Years,  and  from  thence  until  'the  End  of  the 
then  next  Session  of  Parliament,  the  Powers  of  the  Commissioners  for 
enquiring  concerning  Charities  in  England  and  Wales. 

An  Act  for  exhibiting  a  Bill  for  the  Restoration  of  John  Francis  Erskine  of 
Mar. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  providing 
for  the  establishing  of  Compositions  for  Tithes  in  Ireland. 

An  Act  to  repeal  the  Duties  and  Laws  in  respect  of  Salt  and  Rock  Salt. 

An  Act  to  repeal  certain  Acts  of  His  late  Majesty,  relating  to  the  Wages 
of  Persons  employed  in  the  Manu&cture  of  Silk,  and  of  Silk  mixed  with 
other  Materials. 

An  Act  for  the  better  Administration  of  Justice  in\:„««-i..  nampW 

Newfoundland,  and  for  other  Purposes         -  .  J-  m  pan ,  nameiy. 

Sections  Eleven,  Eighteen,  and  Nineteen. 
Section  TNventy-one  from  "  that  the  Governor  "  to  "  instituted  under 

this  Act ;  and  ". 
Sections  Twenty-three  to  Thirty-four  and  Thirty-six. 
Repealed  as  to  all  Her  Majesty's  Dominions.  ' 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  68. 
in  part. 


c.  72. 
in  part. 


c.  74. 
in  part. 


c.  78. 
in  part. 


c.  82. 
in  part. 


C.83. 
in  part. 


c.  84. 
in  part. 


C.89. 


C.90. 
in  part. 


An  Act  to  repeal  an  Act  passed  in  the  Fifty-seventh"! 
Year  of  the  Reign  of  His  late  Mi^esty  King  George 

the  Third,  intituled  An  Act  to  regulate  ttie  Cele-  L^n^wu*.  namelv 

bration  of  Marriages  in  Newfoundland ;  and  to  make  [      ^^  *  ^' 

f\irther  Pro\'ision  for  the  Celebration  of  Marriages  in  I 
the  said  Colony  and  its  Dependencies  -  -J 

Section  One  to  "  repealea  ". 
Section  Two  to  end  of  Act. 

Repealed  as  to  idl  Her  Mijesty's  Dominions. 

An  Act  for  amending  and  rendering  more  eflPectuall 
an  Act  for  augmenting  Parochial  Stipends  in  certain  V  in  part ;  namely, — 
Cases,  in  Scotland    -  -  -  -  -J 

Section  Seven. 

An  Act  for  ascertaining  and  establishing  Uniformly  1  .   ^^ .  ^-^.-gi-. 

of  Weights  and  Measures     -  -  -  -  J      P^ '  nameiy. 

Section  One  from  "  from  and  after  the  First  day  of  May  "  to  ''  Imperial 

Standard  Yard". 
Section  Four  from  "  from  and  after  "  to  "  computed  and  ascertained ; 

and  " ;  and  from  "  and  that  seven  thousand  ^'  to  ''  to  be  a  pound 

avoirdupois  ". 
Section  Seven,  the  words  "  coals,  culm  ". 

Section  Eight  from  "  in  making  use  of"  to ''  such  cone ;  and  that ". 
Section  Nine,  the  words,  "  coals,  culm  ". 
Section  Thirteen. 
Section  Fifteen,  the  words  ''  where  no  special  agreement  shall  be  made 

"  to  the  contrary  " ;  and  from  '^  and  in  all  cases  "  to  the  end  of  that 

Section. 
Sections  Sixteen  to  Nineteen,  and  Twenty-three. 

An  Act  to  amend  an  Act  of  the  ITiird  Year  of  His' 
present  Majesty,  for  enabling  His  Majesty  to  lease 
Lands  belonging  to  the  Duchy  of  Cornwall,  and  to 
authorize  the  Sale  and  Purchase  of  the  Priaage  and 
Butlerage  of  Wines  in  the  Ports  of  the  County  of 
Cornwall,  and  in  Plymouth  -  -  -  -^ 

Except  Section  Eight. 

An  Act  for  better  regulating  the  Office  of  Clerk  of  the  1 .    ^.  .  namdv 

Parliaments  -  -  -  -  -'  ^j-mpan;  nameiy. 

Sections  One  and  Four. 

Section  Five  from  '*  by  the  person  "  to  "  as  aforesaid ;  and  afterwards  ". 
Section  Six. 

An  Act  for  the  Punishment  of  idle  and  disorderly  1 

Persons,  and  Rogues  and  Va^bonds,  in  that  Part  >  in  part ;  namely, — 
of  Great  Britain  called  England        -  -  -J 

Sections  One  and  Two. 

An  Act  for  the  Transportation  of  Offenders  from  Great  \ .    ^.    ^^ ^ 

Britain  .....  .|mpart;namdy,— 

Section  One. 

Section  Two  to  **  under  the  pro\'ision8  of  this  Act ;  and  "• 

Sections  Seventeen,  Twenty-five,  and  Twenty-nine. 

Also  so  much  of  the  Act  as  provides  for  the  appointment  of  the 

superintendent  therein  mentioned,  or  any  overseer  gr  any  assistant 

or  deputy  to  such  superintendent. 

An  Act  for  the  Relief,  in  certain  Cases,  of  the  Incumbents  of  Ecclesiastical 
Livings  7>t  Benefices  mortgaged  for  building,  rebuilding,  or  purchasing 
Houses  and  other  necessary  Buildings  and  Tenements  for  such  Benefices. 

An  Act  to  amend  an  Acjt  for  building  additional  Places  \ .   ^  .    «««,«!„ 
of  Worship  in  the  Highlands  and  Islands  of  Scotland  /  *»  P««  ^  namely,— 
Section  One  to  **  thereof;  and  "• 


>inpart;  namely,— 
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C.93. 

c.  94. 

C.96. 
in  part. 

C.97. 

c.  102. 
in  part. 


c.  103. 
in  part. 


c.  105. 


c.  108. 


c.  110. 

c.  113. 
in  part. 


c.  114. 


115. 


6  Geo.  4.  c.  1. 


c.  4. 


Vol.  LI.— Law  Jour.  Stat. 


An  Act  to  amend  the  Acts  of  the  last  Session  of  Parliament  relating  to 
Presentments  by  Grand  Juries  for  Payment  of  the  SaUries  of  pubUo 
Officers  of  the  several  Counties  in  Ireland. 

An  Act  to  allow  the  Averment  of  the  Order  for  Prosecution  by  Com* 
missioners  of  Customs  or  Excise  to  be  sufficient  Proof  of  the  Order  havinp^ 
been  made. 

An  Act  to  consolidate  and  amend  the  Laws  relative  to") 
the  Arbitration  of  Disputes  between  Masters  and  V in  part;  namely»^ 
Workmen     -  -  -  -  -  -J 

Section  One. 

An  Act  to  repeal  the  Laws  relative  to  Artificers  going  into  Foreign  Parts. 

An  Act  to  amend  an  Act  of  the  Forty-eighth  Year  or 
the  Reign  of  His  late  Mi^esty,  for  the  more  effectual 
Administration  of  the  Office  of  a  Justice  of  the  Peace,  >in  part ;  namely,— 
and  for  the  more  effectual  Prevention  of  Felonies 
within  the  District  of  Dublin  Metropolis      -  -J 

Sections  One  to  Four,  Six,  Twelve,  Fifteen,  Twenty,  Twenty-three, 
Twenty-four,  and  Twenty-nine. 

An  Act  to  make  further  Provision,  and  to  amend  and" 
render  more  effectual  ITiree  Acts,  passed  in  the  Fifty- 
eighth  and  Fifty-ninth  Years  of  His  late  Majesty,  1.    ^  .    «-«,«i^ 
and  in  the  Third  Year  of  His  present  Majesty,  for  ^^^^P*"'  namely,— 
building  and  promoting  the  building  of  additional 
Churches  in  populous  Parishes         "  •  "^ 

Sections  One  to  Four,  and  Nineteen. 

An  Act  further  to  continue  and  to  amend  an  Act,  made  in  the  Third  Year 
of  His  present  Majesty's  Reign,  for  suppressing  Insurrections  and  pre- 
venting Disturbances  of  the  public  Peace  in  Irehind. 

An  Act  for  transferring  to  the  East  India  Companjr  certain  Possessions 
newly  acquired  in  the  East  Indies,  and  for  authorizing  the  Removal  of 
Convicts  from  Sumatra. 

Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  for  the  Indemnity  of  Magistrates  in  Proceedings  against  Persons 
using  unlawful  Weights  in  Ireland. 

An  Act  to  amend  and  consolidate  the  Laws  relating  to  \  •   ^.  . .  ««^^i„ 
the  Abolition  of  the  Slave  Trade       -  -  .|m  part;  namely,— 

Sections  One,  Thirty,  and  Forty-five. 
Section  Fifty-one  from  "  and  all  the  said  penalties  "  to  the  end  of  that 

Section. 
Sections  Sixty-three,  Sixty-four,  Sixty-six,  Sixty-nine,  Eighty-one,  and 
Eighty-two. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  repeal  so  much  of  an  Act  of  the  Sixth  Year  of  King  George 
the  First,  as  restrains  any  other  Corporations  than  those  in  the  Actnamc^, 
and  any  Societies  or  Partnerships,  rrom  effecting  Marine  Assurances,  and 
lending  Money  on  Bottomry. 

An  Act  for  raising  the  Sum  of  Fifteen  Millions  bv  Exchequer  Bills,  for 

the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-four ; 

and  for  further  appropriating  the  Supplies  granted  in  this  Session  of 

Parliament. 
An  Act  for  granting  and  applying  certain  Sums  of  Money  for  the  Service 

of  the  Year  One  thousand  eight  hundred  and  twenty-five. 

An  Act  for  raising  the  Sum  of  Twentv  Millions  by  Exchequer  Bills,  for 
the  Service  of  the  Year  One  thousand  eight  hundred  and  twenty-five. 

An  Act  to  amend  certain  Acts  relating  to  unlawful  Societies  in  Ireland. 
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C.5. 

c.  6. 

c.  7. 
in  part. 


C.9. 
in  part. 


c.  10. 
c.  11. 


c.  12. 
in  part. 


c.  14. 
C.20. 


c.  22. 
in  part. 


c.  23. 

in  part. 


C.24. 
c.  25. 


An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  the  further  Repeal  of  certain  Duties  of] 
Assessed  Taxes,  and  for  granting  Relief  in  the  Cases  kin  part;  namely, — 
therein  mentioned     -  -  <-  -  -  J 

Section  Two  from  "and  when  any  window"  to  "increase  of  such 
window  or  windows  " ;  the  words  "  or  of  the  increase  of  windows  ** ; 
the  words  **  or  the  additional  window  or  windows  therein  shall  be 
made  or  restored  " ;  and  from  "  or  such  additional  number  of  window 
or  windows  "  to  **made,  opened,  or  restored*'. 
Section  Six. 

An  Act  for  continuing  to  His  Majesty  for  One  Year"" 
certain   Duties    on   Personal   Estat^,  Offices,  and 
Pensions  in  England ;  and  also  for  granting  certain  >in  part;  namely, — 
Duties  on  Sugar  imported;  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  twenty-five  -J 

Sections  One,  Two,  Four,  Six,  Eight  to  Fourteen,  Nineteen,  Twenty- 
three,  Twenty-foiu",  Twenty-sLx  to  Thirty-eight,  and  the  rest  of  the 
Act  so  far  as  it  relates  to  duties  on  estates  in  ready  money,  debts, 
goods,  wares,  merchandise,  chattels,  or  other  personal  estate,  or  to 
duties  on  sugar. 
An  Act  to  facilitate  the  Proceedings  before  the  Conunissioners  of  Inquiry 
relating  to  Courts  of  Justice  in  Ireland. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  July  One  thousand 
eight  hundred  and  twenty-six,  an  Act  passed  in  the  Fifty-fourth  Year 
of  the  Reign  of  His  late  Majestv,  for  rendering  the  Payment  of  Creditors 
more  equal  and  expeditious  in  Scotland. 
An  Act  to  prolong  the  Time  of  the  Conmiencement  of  "| 
an  Act  ot  the  last  Session  of  Parliament,  for  ascertain-  I  ;    _«_4.        _  t 
ing  and  establishing  Uniformity  of  Weights  and  p°Pa«*  namely,— 
Measures,  and  to  amend  the  said  Act  •  -J 

Section  One. 

Section  Two,  the  words  "  coals,  culm,"  the  words  "  coals  arid  all  other  " ; 
and  from  "and  the  height "  to  the  end  of  that  Section. 

An  Act  for  appl3ring  the  Sum  of  Ten  millions  five  hundred  thousand  Pounds 
out  of  the  Consolidated  Fund,  for  the  Service  of  the  Year  One  thousand 

'    eight  hundred  and  twenty-five. 

An  Act  for  fixing, 'until  the 'Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty -six,  the  Rates  of  Subsistence  to  be  paid  to 
Innkeepers  and  others  on  quartering  Soldiers. 

An  Act  to  regulate  the  Qualification  and  the  Manner  dfl 
enrolling  Jurors  in  Scotland,  and  of  choosing  Jurors  ( 
on  Criminal  Trials  there ;  and  to  unite  Counties  for  S*in  part;  namely, — 
the  Purposes  of  Trial  in  Cases  of  High  Treason  in  [ 
Scotland       -  -  -  -  • 

Section  Twenty-two. 
An  Act  for  the  better  Regulation  of  the  Sheriff  and\.         . .  ««T«oi-tr 
Stewart  and  Burgh  Courts  of  Scotland        -  .  /  m  part ,  nameiy,— 

Section  Two  from  "  Provided  always  "  to  the  end  of  that  Section. 
Section  Seven  from  "  Provided  always  "  to  the  end  of  that  Section. 

An  Act  for  the  more  easy  Recovery  of  Small  Debts  in  the  Sheriff  Courts  in 
Scotland. 

An  Act  for  defining  the  Rights  of  Capital  Coniicts  who  receive  Pardon,  and 
of  Conncts  after  having  been  punished  for  Clergyable  Felonies;  for 
placing  Clerks  in  Orders  on  the  same  Footing  with  other  Persons,  as  to 
Felonies;  and  for  limiting  the  Effect  of  the  Benefit  of  Clergy. 


r  ^i] 

-J 
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C.29. 


c.  30. 
in  part. 


C.31. 


C.32. 
in  part. 


C.33. 


C.34. 


C.36. 
in  part. 


c.  37. 

c.  42. 

in  part. 

c.  43. 
C.45. 


C.47. 
in  part. 

C.48. 
in  part. 


An  Act  to  repeal  an  Act  made  in  the  Second  Year  of  the  Reign  of  King 
William  and  Queen  Mary,  for  the  discouraging  the  Importation  of 
Thrown  Silk. 

An  Act  to  amend  an  Act  of  the  Fourth  Year  of  His  I 
present  Majesty's  Reign,  for  the  better  Administration  >  in'part  j  namely, — 
of  Justice  in  the  CJourt  of  Chancery  in  Ireland         -J 

Sections  Two  to  Four,  Six  to  Fifteen,  Seventeen,  and  the  Table. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray  the 
Charge, — and  ends  with  the  words, — ^Twenty-fifth  Day  of  March  One 
thousand  eight  hundred  and  twenty-six. 

An  Act  to  provide  for  the  Application  of  Monies  arising  T 
in  certam   Cases  of  Assessments  for  Land  Tax  in  i- in  part;  namely, — 
Great  Britain  -  -  -  -  -  J 

Section  One  from  "  Provided  always "  to  "  person  or  persons  respec- 
tively ",  and  the  words  "  and  also  of  all  such  money  arising  in  former 
years  as  aforesaid  ". 
Sections  Two,  Six,  and  Nine. 
Note  to  Schedule  A. 

An  Act  to  repeal  certain  Acts  relating  to  the  Governor  and  Company  of 
Merchants  of  England  trading  to  the  Levant  Seas,  and  the  Duties  payable 
to  them ;  and  to  authorize  the  Transfer  and  Disposal  of  the  Possessions 
and  Property  of  the  said  Governor  and  Company,  for  the  Public  Service. 

An  Act  to  empower  the  Commissioners  of  His  Majesty's  Treasury  to  pur- 
chase a  certain  Annuity  in  respect  of  Duties  of  Customs  levied  in  the  Isle 
of  Man,  and  any  reserved  Sovereign  Rights  in  the  said  Island,  belonging 
to  John  Duke  of  Atholl. 

An  Act  to  render  more  eflEectual  the  several  Acts  for*] 
authorising  Ad\'ance3  for  carrying  on  Public  Works,  >  in  part ;  namely, — 
so  fEU*  as  relates  to  Ireland    -  -  -  -  J 

Sections  One  to  Seven. 

An  Act  to  provide  for  the  future  Assimilation  of  the  Duties  of  Excise  upon 
Sweets  or  Made  Wines,  upon  Mead  and  Metheglin,  upon  Vinegar,  and 
upon  Cyder  and  Perry,  in  Great  Britain  and  Ireland,  and  to  continue  the 
Duty  of  Excise  on  Sweets  or  Made  Wines  in  Great  Britain  until  the  Fifth 
Day  of  January  One  thousand  eight  hundred  and  twenty-six. 

An  Act  for  the  better  Regulation  of  Copartnerships  1  . .     .^^i^ 

of  certain  Bankers  in  ^eland        -  -  ^  |  m  part ;  namely,- 

Sections  One,  Four,  and  Eight. 

An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the  Tenth  Year 
of  the  Reign  of  King  Charles  the  First,  for  impounding  of  Distresses  in 
J     Ireland. 

An  Act  to  allow,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  twenty-five,  the  Enrolment  of  Articles  of  Clerkshiji  to  Solicitors  and 
Attornies  in  England,  and  the  making  and  filing  of  Affidavits  relating 
thereto,  in  certain  Cases,  where  the  same  may  have  been  omitted  or 
neglected. 


An  Act  for  restricting  the  Punishment  of  Leasing- "1.    -,^-j.. 
making,  Sedition,  and  Blasphemy,  in  Scotland     -  J       ^      ' 


namely,- 


Sections  Three  to  Five 


^in  part ;  namely, — 


An  Act  to  alter  and  amend  an  Act  passed  in  the"] 
Thirty-ninth  and  Fortieth  Year  of  King  George  I 
the  Third,  for  the   Recovery  of  Small  Debts  in 
Scotland    -  -  -  -  -  -j 

Section  One. 

Section  Three  from  "  agreeable  to  the  form "  to  "  concluding  against 

the  defender." 
Form  of  Complaint  in  Schedule  A. 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  52. 


c.  54. 
in  part. 


c.  55. 

c.  57. 
in  part. 


c.  58. 
in  part. 


c.  64. 


c.  65. 


C.68. 


c.  70. 


C.71. 


C.72. 


c.  7«. 
in  part. 


c.  80. 
in  part. 


An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament,  for  amending 
former  Acts  relating  to  Presentments  by  Grand  Juries  for  Payment  of  the 
Salaries  of  Treasurers  and  Public  Officers  of  the  several  Counties  in 
Ireland. 

An  Act  to  amend  an  Act  of  the  First  and  Second  1 

Years  of  His  present  M^esty,  for  the  Establish-  V  in  part ;  namely, — 
ment  of  A^lums  for  the  Lunatic  Poor  in  Ireland  -  J 
Section  Two.  > 

An  Act  to  regulate  the  Proceedings  as  to  sealing  of  Writs  in  the  Court  of 
Exchequer  in  Ireland. 

An  Act  for  the  Amendment  of  the  Law  respecting  thel 
Settlement  of  the  Poor,  as  for  as  reganls  renting  >•  in  part;  namely, — 
Tenements  and  paying  Parochial  Taxes        -  -  J 

Section  One. 

An  Act  for  providing  equivalent  Rates  of  Excise  Duties,"] 

Allowances,  and  Drawbacks  on  Beer  and  Malt,  and  I  .    ^^,  t   

on  Spirits,  made  in  Scotland  or  Ireland,  according  to  [      P*'**  nameiy, 
the  Measure  of  the  new  Imperial  Standard  Gallon  -J 
Except  so  much  of  Section  Two  as  imposes  malt  duties,  and  Section 
Six. 

An  Act  to  alter  for  One  Year,  and  until  the  end  of  the  then  next  Session 
of  Parliament,  the  Duty  on  Wheat  the  Produce  of  the  British  Possessions 
in  North  America. 

An  Act  to  allow,  until  the  Fifteenth  Day  of  August  One  thousand  eight 
hundred  and  twenty-five,  the  Entry  of  Warehoused  Com,  Grain,  and 
Wlieaten  Flour  for  Home  Consumption,  on  Payment  of  Duty. 

An  Act  to  regulate  the  Conveyance  of-  printed  Votes  and  Proceedings  in 
Parliament,  and  Printed  Newspapers,  by  Packet  Boats  between  Great 
Britain  and  Ireland,  and  the  British  Colonies,  and  also  in  the  United 
Kingdom. 

An  Act  for  raising  the  Sum  of  Ten  millions  five  hundred  thousand  Pounds, 
by  Exchequer  Bills,  for  the  Sennce  of  the  Year  One  thousand  eight 
hundred  and  twenty-five. 

An  Act  to  enable  His  Majesty  to  grant  an  Annual  Sum  to  His  Royal 
Highness  Ernest  Augustus  Duke  of  Cumberland,  for  the  Purpose  of 
enabling  His  said  Royal  Highness  to  provide  for  the  Support  and 
Education  of  His  Highness  IMnce  George  Frederick  Alezanaer  Charles 
Ernest  Augustus  of  Cumberland. 

An  Act  to  enable  His  Maje^  to  grant  an  Anniyd  Sum  to  Her  Royal 
Highness  Mary  Louisa  Victoria  Duchess  of  Kent,  for  the  Purpose  of 
enabling  Her  said  Royal  Highness  to  provide  for  the  Support  and 
Education  of  Her  Highness  the  Princess  Alexandrina  Victoria  of  Kent. 

An   Act  to  repeal  the  several   Laws  relating  to  thel 

Performance  of  Quarantine,  and  to  make  other  Pro-  >in  part;  namely, — 
visions  in  lieu  thereof  -  -  -  -  J 

Section  One. 

An   Act  to  repeal  the  Duties  payable  in  respect  or 
Spirits  distilled   in   England,  and  of  Licences  for 
distilling,  rectifying,  or  compounding  such  Spirits, 
and  for  the  Sale  of  Spirits,  and  to  impose  other  i  .    „„  .    •...^^^i 
Duties  in  lieu  thereof;  and  to  provide  other  Regu-  r"^P*"5  namely,— 
lations  for  the  Collection  of  the  said  Duties,  and  for 
the  Sale  of  Spirits,  and  for  the  Warehousing  of  such 
Sj)irits,  \\'ithout  Payment  of  Duty,  for  Exportation  -^ 
Except  Section  One  hundred  and  forty-five. 
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c.  81. 

in  part. 


C.82. 
in  part. 


C.83. 
in  part. 


C.84. 
in  part. 


An  Act  to  repeal  several  Duties  payable  on  Excise"] 

Licences  in  Great  Britain  and  Ireland,  and  to  im-  lim^^yj..  namplv 

nose  other  Duties  in  lieu  thereof;  and  to  amend  the  |      V^^'  nameiy. 
Laws  for  granting  Excise  Licences  -  •  -J 

Section  One. 

Section  Two,  so  far  as  it  relates  to  the  following  subjects ;  namely, — 
Auctions. 

Brewers  of  table  beer  only  for  sale. 
Candles. 
Coffee. 
Glass. 
Hides. 
Paper. 

Printed  ooods. 
Soap. 

Makers  of  stills  in  Scotland  or  Ireland. 
Starch. 
Makers  of  sweets  or  made  wines,  or  of  mead  or  metheglin, 

for  sale. 
Wire. 
Section  Three. 

Section  Nine,  the  words  "  except  persons  exercising  or  canring  on 
"  the  trade  or  business  of  a  brewer  of  beer  in  Ir^nd,  or  the  trade 
"  or  business  of  an  auctioneer  or  person  selling  an^r  goods  or 
"  chattels,  lands,  tenements,  or  hereditaments,  by  auction  in  any 
'*  part  of  the  United  Kingdom  " ;  and  firom  "  and  that  from  and 
"  after  the  fifth  day  of  July  "  to  the  end  of  that  Section. 
Sections  Nineteen  and  Twenty. 

Section  Twentv-six  from  "every  person  exercising"  to  "table  beer 
"  only  for  sale  '* ;  from  "  every  maker  of  wax  "  to  "  vellimi  or  parch- 
"  ment ";  frova. "  every  maker  of  paper  "  to  "  soap  for  sale  " ;  from 
"  every  starch  maker  "  to  "  metheglin  for  sale  " ;  from  "  and  every 
"  wire  drawer "  to  "  big  wire " ;  from  "  every  person  trading  "  to 
"  chocolate  or  pepper  " ;  and  the  words  "  every  maker  of  stills  in 
"  Scotland  or  Ireland  ". 
Sections  Thirty-one,  Thirty-three,  Thirty-four,  Thirty-six,  and  Thirty- 


An  Act  to  abolish  the  Sale  of  OflSces  in  the  Court  of 
Kinff's  Bench  in  England,  to  make  Provision  for 
the  Lord  Chief  Justice  of  the  said  Court,  and  to 
sront  an  additional  Annuity  to  the  said  Lord  Chief 
Justice  on  Resignation  of  his  Office 
Except  Section  Ten. 

Xn  Act  to  abolish  the  sale  of  Offices  in  the  Court  of 
Common  Pleas  in  England,  to  make  Provision  for 
the  Lord  Chief  Justice  of  the  said  Court,  and  to 
fiprant  an  additional  Annuity  to  the  said  Lord  Chief 
Justice  on  Resignation  of  his  Office  *  *  *. 

Except  Section  Nine. 

An  Act  to  provide  for  the  augmenting  the  Salaries  of 
the  Master  of  the  Rolls  ana  the  Vice  Chancellor  of 
England,  the  Chief  Baron  of  the  Court  of  Exchequer, 
and  the  Puisne  Judges  and  Barons  of  the  Courts 
in  Westminster  Hall ;  and  to  enable  His  Majesty 
to  ^nt  an  Annuity  to  such  Vice  Chancellor,  and 
additional  Annuities  to  such  Master  of  the  Rolls, 
Chief  Baron,  and  Puisne  Judges  and  Barons,  on 
their  Resignation  of  their  respective  Offices  -  -j 

Except  Sections  Four,  Five,  and  Seven. 


>>inpart;  namely, — 


^inpart;  namely, — 


^in  part;  namely, — 
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STATUTES  OF  THE  REALM. 


[chap.  91. 


c.  85. 
in  part. 


c.  86. 
in  part. 

C.87. 
in  part. 


c.  88. 
in  part. 


c.  89. 

c.  91. 

C.93. 
c.  99. 

e.  101. 

c.  102. 
c.  103. 


c.  105. 
c.  117. 

c.  118. 
in  part. 


►in  part;  namelj, — 


►in  part;  namelj, — 


An  Act  for  further  regulating  the  Payment  of  the" 
Salaries  and  Pensions  to  the  Judges  of  His  Majesty^s 
Courts  in  India,  and  the  Bishop  of  Calcutta;  for 
authorizing  the  Transportation  of  Offenders  fi*oni 
the  Island  of  Saint  Helena ;  and  for  more  effectually 
providing  for  the  Administration  of  Justice  in  Singa- 
pore and  Malacca,  and  certain  Colonies  on  the  Coast 
of  Coromandel         -  -  -  .  -^ 

Sections  Three  and  Six. 

Section  Eighteen  from  "  without  benefit  of  clergy  "  to  "  accordingly  ". 
Sections  Nmeteen  and  Twen^-one. 

Repealed  as  to  all  Her  Majesty's  Dominions. 
An  Act  to  provide  for  the  Erection  of  certain  Courts  1  •         .      «««  i« 
and  Offic^ofJustice  in  Scotland    -  -  . |m  part;  namely, - 

Except  Section  Five. 
An  Act  to  regulate  the    Payment  of   Salaries  and*| 
Allowances  to  British  Consuls  at  Foreign  Ports,  and  I  .  .  , 

the  Disbursements  at  such  Ports  for  certain  PubUck  r^  P^'  namely,— 
Purposes       -----  -J 

Sections  Sixteen,  Seventeen,  and  Twenty-two. 
An  Act  to  make  Provision  for  the  Salaries  of  certain'' 
Bishops,  and  other  Ecclesiastical  Dignitaries  and 
Ministers,  in  the  Diocese  of  Jamaica,  and  in  the 
Diocese  of  Barbadoes  and  the  Leeward  Islands; 
and  to  enable  His  Majesty  to  grant  Annuities  to 
such  BishoM  upon  the  Resignation  of  their  Offices  -^ 
Sections  Two  to  Four. 

Repealed  as  to  all  Her  Majesty's  Dominions. 
An  Act  to  authorize  the  Purchase  of  the  Office  of  Receiver  and  Comptroller 
of  the  Seal  of  the  Court  of  King's  Bench  and  Common  Pleas,  and  of 
Custos  Brevium  of  the  Court  of  Common  Pleas. 
An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  repeal, — and 
ends  with  the  words, — trading  and  other  Companies. 

An  Act  to  render  valid  certain  Decrees  and  Orders  at  the  Rolls  Court. 

An  Act  to  repeal  an  Act  of  the  last  Session  of  Parliament  relative  to  the 
forming  Tables  of  Manors,  Parishes,  and  Townlands  in  Ireland,  and  to 
make  Firovision  for  ascertaining  the  Boundaries  of  the  same. 

An  Act  to  provide  for  the  repairing,  maintaining,  and  keeping  in  Repair 

certain  Roads  and  Bridges  in  Ireland. 
An  Act  to  amend  the  Laws  respecting  deserted  Children  in  Ireland. 

An  Act  to  enable  the  principal  Officers  and  Commissioners  of  His  Majesir's 
Navy  to  acquire  certain  Portions  of  the  Docks  and  Shore  Ground  at  Leith 
for  a  Naval  Yard,  and  to  enable  the  Commissioners  of  the  Treasury  to 
advance  a  certain  Sum  of  Money  on  the  Security  of  the  Docks  and  of 
the  Harbour  of  Leith. 

An  Act  to  repeal  the  several  Laws  relating  to  the  Customs. 
An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  repeal  the  Excise 
Duties, — and  ends  with  the  words, — ^until  further  Provision  can  be  made. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  I 
to  transfer  the  Collection, — and  ends  with  the  words,  >m  part;  namely,— 
— Pots  containing  Cocoa  Paste         -  -  -  J 

Section  One  mm  *'  the  Duties  and  Sums  of  Money  granted  and  made 
"  payable  hj  an  Act  passed  in  the  Forty-seventh  Year  "  to  "  Manu- 
"  factured  m  Irelana ;  and  also  ",  and  the  words  "  and  also  upon 
"  or  in  respect  of  Licences  to  Persons  to  let  to  hire  any  Horse  for 
"  the  Purpose  of  travelling  Post  by  the  Mile,  or  from  Stage  to  Stage 
"  in  Ireland  ". 
Section  Seven. 
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c,  120. 
in  part. 


c.  121. 


c.  128. 
in  part. 


c.  131. 


c.  133. 


c.  134. 


r  Geo.  4.  c.  1. 


c.  2. 


c.  4. 

in  part. 


c.  5. 


An  Act  for  the  better  regulating  of  the  Forms  of  Pro- 1  •         .  , 

cesa  in  the  Courts  of  Law  in  Scotland  -  .  |  ^  part ;  namely,-i 

Section  One  from  "  and  the  Pro\dsions  of  an  Act "  to  the  end  of  that 
section. 

Sections  Two,  Six  to  Nine,  and  Fourteen  to  Sixteen. 

Section  Eighteen  from  "and  if  the  Interlocutor  of  the  Lord  Ordinary" 
to  "been  before  the  Lord  Ordinary*'. 

Section  Twenty  to  "  shall  be  final ";  aifd  the  words  "  on  cases  prepared 
in  consequence  of  such  order  or*'. 

Section  Twenty-eight  to  "  repealed  ". 

Sections  Twenty-nine  to  Thirty-two  and  Thirty-four. 

Section  Thirty-five  to  "repealed". 

Sections  Thirty-six,  Thir^-eight,  Thirty-nine,  and  Forty-one  to  Forty- 
three. 

Section  Forty-eight,  the  words  "  or  advocation  *'. 

Section  Forty-nine. 

Section  Fifty,  the  words  "together  with  the  Chief  Commissioner  of  the 
Jury  Court " ;  the  words  "  and  of  the  Jury  Coiui; " ;  and  the  words 
"  the  High  Court  of  Admiralty,  Court  of  Commissaries  of  Edinburgh* 
and  ". 

Sections  Fifty-five  and  Fifty-six. 

An  Act  to  enable  the  Insolvent  Debtors  Court  to  dispense,  until  the  End 
of  the  next  Session  of  Parliament,  with  the  Necessity  of  Prisoners  residing 
within  the  Walls  in  certain  Cases. 

An  Act  to  enable  the  Commissioners  of  His  Majesty's"^ 
Treasury  to  advance  out  of  the  Consolidated  Fund 
certain  Sums  for  the  Payment  of  Debts  due  from  the 
Commissioners  of  Wide  Streets,  and  for  the  erecting  S-in  part ;  namely,- 
a  Com  Exchange  in  the  City  of  Dublin;  and  to 
repeal  certain  Duties  on  Licences  relating  to  Cards 
and  Clubs  in  the  City  of  Dublin       "  -  -^ 

Sections  One  and  Three. 

An  Act  to  regulate  the  Mode  in  which  certain  Societies  or  Copartnerships 
in  Scotland  may  sue  and  be  sued. 

An  Act  to  amend  and  explain  an  Act  of  the  Fifty-fifth  Year  of  His  late 
Majesty,  for  better  regulating  the  Practice  of  Apothecaries  throughout 
England  and  Wales. 

An  Act  for  applying  the  Surplus  of  the  Grants  of  the  Year  One  thousand 
eight  hundred  and  twenty-four  to  the  Service  of  the  Year  One  thousand 
ei^ht  hundred  and  twen^-five ;  and  for  further  appropriating  the  Sup- 
phes  granted  in  this  Session  of  Parliament. 

An  Act  for  granting  and  applying  certain  Sums  of  Money  for  the  Service 
of  the  Year  One  thousand  eight  hundred  and  twenty-six. 

An  Act  for  raising  the  Sum  of  Ten  Millions  by  Exchequer  Bills,  for  the 
Service  of  the  \  ear  One  thousand  eight  hundred  and  twenty-six. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  1 
to  amend  an  Act  of  the  last  Session  of  Parliament, —  I  .    ^. ,  namelv  — 
and  ends  with  the  words, — upon  the  Resignation  of  j      ^^ '         ^* 
their  Offices  -      •     -  -  -  -J 

Section  One. 

Section  Two  from  "  the  Sum  to  be  paid  to  the  Ministers"  to "  Leeward 
Islands ;  and  that  **. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  ActHo  give^effect  ^o  Treaties  of  Conunerce  with  Countries  in  America 
not  at  present  provided  with  National  Merchant  Shipping. 
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STATUTES  OF  THE  REALM.! 


[chap.  91. 


c.  6. 
in  part. 


C.7. 

c.  10. 

ell. 

c.  16. 
in  part. 


c.  19. 
c.  23. 
c.  24. 

C.25. 

c.  26. 

C.27. 

c.  30. 
C.37. 
c.  40. 

C.41. 

C.46. 
in  part. 


An  Act  to  limit,  and  after  a  certain  Period  to  prohibit,  l 
the  issuing  of  Promissory  Notes  under  a  limited  Sum  >  in  part ;  namely, — 
in  England  -  -  -  -  -        .    -  J 

Sections  One  and  Two. 

Section  Three  from  "  if  any  Body  Politic  or  Corporate  or  Person  or 
Persons  shall "  to  ''  One  thousand  eight  hundred  and  twenty-six ; 
or". 
Sections  Six,  Eight,  and  Eleven. 

Also  Section  Four,  but  as  to  this  Section,  so  long  only  as  26  &  27 
Vict.  c.  105.  continues  in  force. 

An  Act  to  facilitate  the  advancing  of  Money  by  the  Go\'emor  and  Company 
of  the  Bank  of  England  upon  Deposits  or  Fledges. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Anny  and  their  Quarters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  consolidate  and  amend  several  Acts  relating  1 
to  the  Royal  Hospitals  for  Soldiers  at  Chelsea  and  >  in  part ;  namely, — 
Kilmainham  -  -  -  -  -J 

Sections  One,  Two,  Five,  Fifteen,  Sixteen,  and  Eighteen  to  Twenty. 
Section  Twenty-two  from  "  the  Payment  of  any  Pensioners  "  to  **  re- 
specting the  same ;  and  that ". 
Sections  Thirty  and  Thirty-two. 
Section  Thirty-three,  so  fear  as  it  relates  to  the  Deduction  for  Stoppage 

or  Chai]ge  therein  referred  to. 
Sections  Thirty-six,  ITiirty-seven,  and  Fifty-two. 

An  Act  to  repeal  Two  Acts  of  the  Parliament  of  Scotland,  relative  to  Assault 
and  Batteiy  pendente  Lite. 

An  Act  to  repeal  the  Duties  and  Drawbacks  of  Excise  upon  tawed  Kid 
Skins,  Sheep  Skins,  and  Lamb  Skins. 

An  Act  for  fixing,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty-seven,  the  Rates  of  Subsistence  to  be  paid  to 
Innkeepers  and  others  on  quartering  Soldiers. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight 
hundred  and  twenty-eight,  an  Act  for  preventing  pnvate  Distillation  in 
Scotland. 

An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Personal  Estates,  Offices,  and  Pensions  in  England,  for  the  Smrice  of 
the  Y«ir  One  thousand  eight  hundred  and  twenty-six. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray  the 
Charge, — and  ends  with  the  words, — One  thousand  eight  hundred,  and 
twenfy-seven. 

An  Act  to  amend  the  several  Acts  for  authorizing  Advances  for  carrying  on 
Public  Works,  and  to  extend  the  Provisions  thereof  in  certain  Cues. 

An  Act  to  reffukte  the  appointment  of  Juries  in  the  East  Indies. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  authorize  the  Lords  Commissioners  of  His  Migesty's  Treasury 
to  advance  Money  out  of  the  Consolidated  Fund  towards  the  ^xpences 
of  rebuilding  London  Bridge. 

An  Act  to  amend  the  Laws  for  the  Recovery  of  Small  Debts,  and  the 
Proceedings  for  that  Purpose,  in  the  Manor  Courts  in  Ireland. 

An  Act  the  title  of  which  begins  with  the  words, — ^An"] 

Act  for  the  better  regulating  Copartnerships  of  certain  I  .     ^ .  namelv 

Bankers  in  England, — and  ends  with  the  words, — as  r     *^      '  '* 

relates  to  the  same    •  •  «  •  -  J 

The  last  Section. 
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C.47. 

C.48. 
c.  49. 

C.60. 
C.61. 
c.  53. 


0.56. 
in  part. 


C.57. 

C.58. 
in  part. 


c.  59. 


c.  6.3. 
in  part. 


c.  64. 

in  part. 

c.  65. 


c.  67. 
in  part. 


C.70. 


An  Act  to  allow,  until  the  Fifth  Day  of  April  One  thousand  eisht  hundred 
and  thirty,  certain  Bounties  on  tne  Exportation  from  Ireland  of  Salmon, 
Red  Herrings,  and  Dried  Sprats. 

An  Act  to  alter  and  amend  the  several  Laws  relating  to  the  Customs. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  amend  several 
Laws  of  Excise, — and  ends  with  the  words, — Repayment  of  Money 
advanced  by  Collectors  of  Excise  for  Public  Works  in  Ireland. 

An  Act  for  raising  the  Sum  of  Thirteen  millions  two  hundred  thousand 
Pounds  by  Exchequer  Bills,  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twenty-six. 

An  Act  to  confirm  Sales  made  by  the  Surveyor  General  and  the  Commis- 
sioners of  the  Land  Revenue  of  the  Crown,  under  an  Act  of  the  Forty- 
eighth  Year  of  His  late  Majesty. 

An  Act  to  regulate  the  Importation  of  Silk  Goods  until  the  Tenth  Day  of 
October  One  thousand  eight  hundred  and  twentv-eight,  and  to  encourage 
the  Silk  Manufactures  by  the  Repeal  of  certain  Duties. 

An  Act  to  suspend  the  Provisions  of  an  Act  of  His  late 
Majesty,  respecting  the  Appointment  of  Writers  in 
the  Service  of  the  East  India  Company,  and  to 
authorize  the  Payment  of  the  Allowances  of  the  Civil 
and  Military  0>mcers  of  the  said  Company  dying 
while  absent  from  India       -  •  •  v 

Except  Section  Three. 

Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend  and  consolidate  the  Laws  for  the  Relief  of  Insolvent 
Debtors  in  England. 

An  Act  to  amend  the  Laws  relating  to  Corps  of  Yeo- 1  .    ^^ .  namdv 

manry  Cavaby  and  Volunteers  in  Great  Britain      -  J      P^ '  ^^  ^' 

'so  much  of  the  said  Act"  to  ''repealed;  and 


>in  part ;  namely, — 


Section  One. 
Section  Four  from 
that'*. 


» in  part;  namely,— 


An  Act  to  continue  for  Seven  Years,  and  from  thence  to  the  End  of  the 
then  next  Session  of  Parliament,  an  Act  of  the  Fifty-ninth  Year  of  (His 
late  Majesty,  for  fetcilitating  the  Recovery  of  the  Wages  of  Seamen  in  the 
Merchant  Service. 

An  Act  to  provide  for  repairing,  improving,  and  re-' 
building  Shire  Halls,  Coun^  Halls,  and  other 
Buildings  for  holding  the  Assizes  and  Grand  Sessions, 
and  also  Judges  Lo^ngs,  throughout  England  and 

Wales 

Sections  One  and  Two. 

An  Act  for  improving  the  Administration  of  Criminal  \  j^  ^^ .  namelv 

Justice  in  England  -  -  -  -  -/     *^'  ^* 

Sections  Seven,  Eight,  Twenty,  and  Thirty-two. 

An  Act  to  continue  until  the  First  Day  of  January  One  thousand  eight 
hundred  and  twenty-seven,  and  to  the  End  of  the  next  Session  of  Parlia- 
ment, an  Act  of  the  Third  Year  of  His  present  Majesty,  for  regulating 
the  Manner  of  licensing  Alehouses  in  England. 

An  Act  to  regulate  the  Mode  in  which  certain  Societies  1 
or  Copartnerships  for  Banking  in  Scotland  may  sue  |> in  part;  namely,— 
and  be  sued  -  -  -  -  -  -J 

Sections  Twelve  and  Sixteen. 

An  Act  to  permit  Foreign  Com,  Meal,  and  Flour,  warehoused,  to  be  taken 
out  for  Home  Consumption,  until  the  Sixteenth  Day  of  August  One 
thousand  eight  hundred  and  twenty-six. 
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STATUTES  OP  THE  REALM. 


[chap.  91. 


c.  71. 


c.  74. 

in  part. 


c.  /b 


7&8  Geo.  4.  c.  1. 
c.  2. 
c.  3. 


C.4. 
C.5. 
C.7. 

c.  9. 
c.  10. 
c.  11 

c.  12. 
c.  14. 

c.  16. 
c.  19. 


'  to  the  end  of  that  Section. 


An  Act  to  empower  His  Majesty  to  admit  Foreign  CJom  for  Home  Con- 
sumption, under  certain  Limitations  until  the  First  Day  of  January  One 
thousand  eight  hundred  and  twenty-seven,  or  for  Six  Weeks  after  the 
Commencement  of  the  then  next  ensuing  Session  of  Parliament,  if 
Parliament  shall  not  then  be  sitting. 

An  Act  for  consolidating  and  amending   the  Lawsl;         .  , 

relating  to  Prisons  in  Ireland  -  -  .  |  m  part ;  namdy,- 

Section  One. 

Section  Ninety-seven  from  "  Provided  also 
Section  One  hundred  and  seventeen; 
Sections  One  hundred  and  twenty-four  to  One  hundred  and  thirty. 
Section   One  hundred  and   thirty-five   from  **and  ike  venue      to 

"  thereupon." 
Section  One  hundred  and  thirty-nine,  the  words  "  or  to  the  Marshalsea 

"  of  the  City  of  Dublin,  or  to  the  SheriflPs  Prison  there  '*. 
Sections  One  hundred  and  forty  to  One  hundred  and  forty-two. 

An  Act  for  applying  a  Siun  out  of  the  Consolidated  Fund,  and  the  Surplus 
of  the  Grants  of  the  Year  One  thousand  eight  hundred  and  twenty-nve, 
to  the  Sernce  of  the  Year  One  thousand  eight  hundred  and  twenty- 
six  ;  and  for  further  appropriating  the  Supphes  granted  in  this  Session 
of  Parliament. 

An  Act  for  applying  a  Sum  of  Money  for  the  Service  of  the  Year  One 
thousand  eight  hundred  and  twenty-seven. 

An  Act  for  raising  the  Sum  of  Ten  Millions,  by  Exchequer  Bills,  for  the 
Service  of  the  Year  One  thousand  eight  hundred  and  twenty-seven. 

An  Act  to  confirm  an  Order  in  Council  for  allowing  the  Importation  of 
Foreign  Oats.  Oatmeal,  Rve,  Pease,  and  Beans ;  to  indemnify  all  Persons 
who  have  advised  or  actea  in  execution  of  the  same ;  and  to  permit  the 
Importation  of  such  Articles  until  the  Fifteenth  Day  of  February  One 
thousand  eight  hundred  and  twenty-seven. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Qxuurters. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Personal  Estates,  Offices,  and  Pensions  in  England,  and  also  certain 
Duties  on  Sugar  imported  into  the  United  Kingdom ;  for  the  service  of 
the  Year  One  thousand  eight  hundred  and  twenty-seven. 

An  Act  to  repeal  an  Act  of  the  Twenty-eighth  Year  of  His  late  Migesty, 
for  the  better  Regulation  of  the  Manufacture  of  Ounce  Thread. 

An  Act  to  enable  His  Migesty  to  make  further  Provision  for  their  Royal 
Highnesses  the  Duke  and  Duchess  of  Clarence. 

An  Act  to  continue,  until  the  Twenty-fifth  Day  of  July  One  thousand 
eight  hundred  and  twenty-eight,  an  Act  of  the  Fifty-foimh  Year  of  His 
late  Majesty,  for  rendering  the  Payment  of  Creditors  more  equal  and 
expeditious  in  Scotland. 

An  Act  to  amend  an  Act  of  the  First  Year  of  His  present  Msgesty,  for  the 
Advance  of  Money  for  carrying  on  Public  Works  m  Ireland. 

An  Act  for  fixing,  until  the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  twenty-eight,  tne  Rates  of  Subsistence  to  be  paid  to 
Innkeepers  and  others  on  quartering.  Soldiers. 

An  Act  fo^  applying  certain  Sums  of  Money  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twenty-seven. 

An  Act  to  repeal  an  Act  of  the  Sixth  Year  of  His  present  Migesiy,  for  regu- 
lating Vessels  carrying  passengers  to  Foreign  Parts. 
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C.22. 


c.  23. 


c.  24. 
in  part. 

c.  25. 


C.27. 


C.31. 
in  part. 

c.  36. 


C.38. 
C.39. 

C.41. 

C.42. 
C.44. 
C.45. 


c.  47. 

in  part. 


c.  48. 

c.  50. 
C.51. 


An  Act  to  continue  for  One  Year,  and  until  the  End  of  the  then  next 
Session  of  Parliament,  the  Acts  for  the  Relief  of  Insolvent  Debtors  in 
Ireland. 

An  Act  to  continue  for  One  Year,  and  until  the  End  of  the  then  next 
Session  of  Parliament,  an  Act  of  the  Sixth  Year  of  His  present  Migesly, 
for  providing  for  the  repairing,  maintaining,  and  keeping  in  repair  certain 
Roads  and  Bridges  in  Ireland. 

Section  Eight. 

An  Act  for  the  Relief  of  certain  Spiritual  Persons,  and  Patrons  of  Eccle- 
siastical Preferments,  from  certain  Penalties;. and  rendering  valid  cer- 
tain Bonds,  Covenants,  or  other  Assurances  for  the  Resignation  of 
Ecclesiastical  Preferments. 

An  Act  for  repealing  various  Statutes  in  England  relative  to  the  Benefit 
of  Clergy,  and  to  Larceny  and  other  Offences  connected  therewith,  and 
to  malicious  Injuries  to  Property,  and  to  Remedies  against  the  Hundred. 

An  Act  for  consolidating  and  amending  the   Laws\.         .  i 

in  England  relative  to  Remedies  against  the  Hundred  /^°  P*" '  "^»°^eiy,— 
Section  Five. 

An  Act  to  continue  until  the  First  Day  of  January  One  thousand  eight 
hundred  and  twenty-eight,  and  from  thence  until  the  End  of  the  then 
next  Session  of  Parliament,  an  Act  passed  in  the  Sixth  Year  of  the 
Reign  of  His  present  Majesty,  respecting  deserted  Children  in  Ireland. 

An  Act  for  discontinuing  certain  Presentments  by  Constables. 

An  Act  to  repeal  such  Parts  of  Two  Acts  of  King  William  and  Queen  Mary 
and  of  King  George  the  Second,  as  relate  to  the  settling  the  Rates  of  the 
Carriage  of  Goods. 

An  Act  for  rabing  the  Sum  of  Thirteen  millions  eight  hundred  thousand 
Pounds  by  Exchequer  Bills,  for  the  Service  of  the  Year  One  thousand 
eight  hundred  and  twenty-seven. 

An  Act  for  granting  and  applying  certain  Sums  of  Money  for  the  Service 
of  the  Year  One  tnousand  eight  hundred  and  twenty-seven. 

An  Act  to  provide  for  the  Payment  of  a  Salary  (in  lieu  of  Fees)  to  the 
Judge  of  the  Prerogative  Court  and  Court  of  Faculties  in  Ireland. 

An  Act  to  allow,  until  the  Twenty-fourth  Day  of  October  One  thousand 
eight  hundred  and  twenty-seven,  the  Inrolment  of  certain  Articles  of 
Clerkship  and  Assignments  thereof. 

An  Act  for  the  further  Amendment  and  Extension  of  "I 
the  Powers  of  the  several  Acts  authorising  AdMtnoes  Un  part;  namely, — 
for  carrying  on  Public  Works  -  -  -  J 

Section  Two. 

An  Act  to  continue  until  the  First  Day  of  June  One  thousand  eight 
hundred  and  twenty-eight,  and  from  thence  to  the  End  of  the  then  next 
Session  of  Parliament,  an  Act  of  the  Third  Year  of  His  present  Migesty, 
for  regulating  the  Manner  of  licensing  Alehouses  in  England. 

An  Act  the  title  of  which  begins  with  the  toorcfo,— An  Act  to  defray, — and 
ends  with  the  words, — One  thousand  eight  hundred  and  twenty -eight. 

An  Act  for  further  amending  an  Act  passed  in  the  Fourth  Year  of  His 
present  Majesty's  Reign,  for  the  better  Administration  of  Justice  in  the 
Equity  Side  of  the  Court  of  Exchequer  in  Ireland. 
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STATUTES  OF  THE  REALiL 


[chap.  91. 


c.  52. 
in  part. 


C.53. 
in  part. 


c.  55. 
in  part. 

C.57. 


C.59. 

c.  60. 

C.61. 
in  part. 

c.  63. 


c.  65. 
in  part. 

c.  67. 


c.  68. 
c.  70. 


c.  72. 
in  part. 


c.  73. 


An  Act  to  consolidate  and  amend  certain  Laws  relating"] 
to  the  Revenue  of  Excise  on  Malt  made  in  the  | 

United  Kingdom ;  and  for  amending  the  Laws  re-  I .    ^^ ,  namel    

lating  to  Brewers  in  Ireland,  and  to  the  Allowance  j*^  P^ '  namcij, 
in  respect  of  the  Malt  Duty  on  Spirits  made  in  Scot-  I 
land  and  Ireland  from  Malt  only      -  -  -  J 

Sections  Ten  to  Nineteen,   Forty-seven  to  Fifty-three,  Sixty-six  to 
Seventy-five,  Seventy-nine,  Eignty,  and  Eighty-three. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  1 
the  Collection  and  Management  of  the  Revenue  of  >  in  part ;  namely, — 
Excise  throughout  Great  Britain  and  Ireland  -  J 

Section  Forty-eight. 

Section  One  hundred  and  twenty-seven. 

Section  One  hundred  and  twenty-eight,  down  to  ''  or  any  part  thereof, 
*'  until  all  such  proceedings  shall  be  completed  and  ended '' ;  and 
from  "  all  penalties  and  forfeitures  which  shall  have  been  or  shall  be  ** 
to  '^  commencement  of  this  Act,  and  ". 
Sections  One  hundred  and  twenty-nine  and  One  hundred  and  tiiirty. 

An  Act  to  consolidate  the  Boards  of  Stamps  in  Great  \.    ^.      ^_  , 
Britain  and  Ireland-  -  .  -  Jmpart;  namely.- 

Sections  Two  and  Eight. 

An  Act  to  permit,  until  the  First  Day  of  May  One  thousand  eight  hundred 
and  twenty-eight,  certain  Com,  Meal,  and  Flour  to  be  entered  for  Home 
Consumption. 

An  Act  for  further  amending  the  Laws  for  the  Recovery  of  Small  Debts, 
and  the  Proceedings  for  that  Purpose,  in  the  Manor  Courts  in  Ireland. 

An  Act  to  amend  the  Acts  for  the  establishing  of  Compositions  for  Tithes 
in  Ireland. 

An  Act  to  amend  the  Laws  for  the  Regulation  of  the  1  •     ^^      ^     i 
Butter  Trade  in  Irehind        -  -  -  . |m part;  namely,- 

Sections  One  and  Two. 

An  Act  to  explain  so  much  of  an  Act  of  the  present  Session  of  Parliament, 
for  punishing  Mutiny  and  Desertion,  as  relates  to  the  Transportation  of 
Offenders. 

An  Act  to  explain  and  remove  Doubts  touching  the  1 .    ^.  . ,_ 

Admiralty |  m  part ;  namely,— 

Section  Four  horn  "  Provided  always  "  to  the  end  of  that  Section. 

An  Act  for  the  better  Administration  of  Justice  at  the  holding  of  Petty 
Sessions  by  Justices  of  the  Peace  in  Ireland. 
The  whole  Act,  except  Section  Twelve  frt)m  *'  and  the  office  "  to  the 
end  of  that  Section. 

An  Act  for  the  Management  and  Improvement  of  the  Land  Revenues  of 
the  Crown  in  Ireland,  and  for  other  Purposes  relating  thereto. 

An  Act  fbr  enabling  His  Majesty  to  raise  the  Sum  of  Five  hundred  thousand 
Pounds  by  Exchequer  Bills,  and  for  appropriating  the  Supplies  granted 
in  this  Session  of  Parliament. 

An  Act  to  amend  the  Acts  for  building  and  promoting  l 
the  building  of  additionid  Churches  in  populous  >  in  part;  namely,— 
parishes        -  -  -  -  -  -J 

Sections  One  and  Three. 

An  Act  to  continue,  until  the  Thirty-first  Day  of  December  One  thousand 
eight  hundred  and  twentv-nine,  an  Act  of  the  Fourth  Year  of  His  present 
Majesty,  for  the  better  Administration  of  Justice  in  New  South  Wales 
ana  Van  Diemen's  Land. 
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c.  75. 
in  part. 


9  Geo.  4.  c.  1. 
C.2. 

C.3. 
C.4. 
c.  5. 

C.7. 

C.8. 

c.  10. 
c.  11. 

c.  12. 


c.  14. 
in  part. 

c.  16. 
in  part. 


c.  19. 
c.  20. 


c.  23. 
in  part. 


c.  24. 
in  part. 


An  Act  to  appoint  Commissioners  for  carrying  into"! 
execution  several  Acts,  ^nting  an   Aid  to   His 
Maiesty  by  a  Land  Tax  to  be  raised  in  Great  Britain,  ^in  part;  namely,— 
and  continuing  to  His  Majesty  certain  Duties  on  | 
Personal  Estates,  Offices,  and  Pensions,  in  EnglandJ 
Sections  Three,  Five,  and  Seven. 

An  Act  for  applying  a  Sum  of  Money  for  the  Service  of  the  Year  One 
thousand  eignt  hundred  and  twenty-eight. 

An  Act  for  raising  the  Sum  of  T^'elve  Millions,  by  Exchequer  Bills,  for 
the  Sendee  of  the  Year  One  thousand  eight  hundred  and  twenty-eight. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Personal  Estates,  ^Offices,  and  Pensions  in  England,  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty-eight. 

An  Act  to  continue  for  One  Year,  and  from  thence  to  the  End  of  the  then 
next  Session  of  Parliament,  so  much  of  certain  Acts  of  the  Parliament  of 
Ireland  as  relate  to  the  lighting,  cleansing,  and  watching  of  Cities  and 
Towns,  for  the  lighting,  cleansing,  and  watching  of  which  no  particular 
Pro^-ision  is  made  by  any  Act  of  Fiurliament. 

An  Act  for  fixing,  until  the  Twenty-fifth  Day  of  March  One  thousand  eight 
hundred  and  twenty-nine,  the  Rates  of  Subsistence  to  be  paid  to  Inn-' 
keepers  and  others  on  quartering  Soldiers. 

An  Act  for  applying  certain  Sums  of  Money  to  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twenty-eight. 

An  Act  to  exempt  Vessels  propelled  by  Steam  from  the  Penalties  to  which 
Vessels  are  liaole,  under  various  Acts,  for  having  Fire  on  board  in  the 
Ports,  Harbours,  Rivers,  Canals,  and  Lakes  of  Irdand. 

An  Act  to  indemnify  Witnesses  who  may  give  Evidence,  before  the  Lords 
Spiritual  and  Temporal,  on  a  Bill  to  exclude  the  Borough  of  Penryn  from 
sending  Members  to  serve  in  Parliament. 

An  Act  for  rendering  a  written  Memorandum  necessary  \ .         .    „«^«w 
to  the  Validity  of  certain  Promises  and  Engagements  J  ^"^  P^'  nameiy,— 
Section  Ten. 

An  Act  to  repeal  so  much  of  several  Acts  as  empowers  T 
the  Commissioners  for  the  Reduction  of  the  National  i- in  part;  namely,— 
Debt  to  grant  Life  Annuities  -  -  -  J 

Section  One. 

An  Act  for  applying  a  Sum  of  Money  out  of  the  Consolidated  Fund  for  the 
Sen'ice  of  the  Year  One  thousand  eight  hundred  and  twenty-eight. 

An  Act  for  prohibiting,  during  the  present  Session  of  Parliament,  the 
Importation  of  Foreign  Wheat  into  the  Isle  of  Man ;  and  for  levying  a 
Duty  on  Meal  or  Flour  made  of  Foreign  Wheat  imported  from  the  Isle 
of  Man  into  the  United  Kingdom. 

An  Act  to  enable  Bankers  in  England  to  issue  certain^ 

unstamped  Promissory  Notes  and  Bills  of  Exchange,  I  .         . .  namelv  — 
upon  Payment  of  a  Composition  in  lieu  of  the  Stamp  | 
Duties  thereon         -  -  -  -  -J 

Sections  Sixteen  and  Seventeen. 

An  Act  to  repeal  certain  Acts,  and  to  consolidate  and  I 
amend  the  Laws  relating  to  Bills  of  Exchange  and  >  in  part;  namely,— 
Promissory  Notes  in  Ireland  -  -  -  J 

Sections  One  and  Twelve. 
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c.  25. 

in  part. 


c.  28. 


c.  29. 

in  part. 


c.  30. 

C.32. 
in  part. 

c.  33. 


c.  35. 

in  part. 


c.  36. 


c.  38. 
in  part. 


c.  39. 
in  part. 


c.  42. 

in  part. 


c.  44. 

in  part. 


An  Act  to  authorize  the  Appointment  of  Persons  to  act  "l 

as  Solicitors  on  behalf  of  His  Majesty  in  any  Court  i- in  part;  namely,— 
or  Jurisdiction  in  Revenue  Matters  -  -  J 

Section  Two. 

An  Act  to  enlarge  the  Powers  granted  to  His  Majesty  under  an  Act  passed 
in  the  Fifty-seventh  Year  of  His  late  Majesty,  to  enable  His  Majesty  to 
recompense  the  Serv-ice  of  Persons  holding,  or  who  have  held,  certain 
high  and  efficient  Civil  Offices. 

An   Act  to  authorize  additional    Circuit   Courts  of] 
Justiciary  to  be  held,  and  to  facilitate  Criminal  l- in  part;  namely,— 
Trials,  in  Scotland     -  -  -  -  -  J 

Section  Five  from  " so  much  of  an  Act  passed "  to  "it  is  hereby  pro- 
vided that". 

An  Act  for  applying  surplus  Ways  and  Means  to  the  Service  of  the  Year 
One  thousancl  eight  hundred  and  twenty-eight. 

An  Act  for  amending  the  Law  of  Evidence  in  certain  1  •      .  , 

Cases  - |m  part;  namely,— 

Except  Section  Three. 

An  Act  to  declare  and  settle  the  Law  respecting  the  Liability  of  the  real 
Estates  of  British  Subjects  and  others,  situate  within  the  Jurisdiction  of 
His  Majesty's  Supreme  Courts  in  India,  as  Assets  in  the  Hands  of 
Executors  and  Administrators,  to  the  Payment  of  the  Debts  of  tiieir 
deceased  Owners. 
Repealed  except  as  to  estates  of  persons  dying  before  1st  January  1866. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  protect  Purchasers  for  valuable  Consider-! 
ation  in  Ireland  against  Judgments  not  revived  or  ^  in  part ;  namely, — 
re-docketted  within  a  limited  Time  -  -  -  J 

Except  Sections  Eight  and  Nine. 

An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Sugar  imported  into  the  United  Kingdom,  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twenty-eight. 

An  Act  for  rectifying  Mistakes  in  the  Names  of  the" 
Land  Tax  Commissioners,  and  for  app»ointing  ad- 
ditional  Commissioners,    and    indemnifying   such  >in  part ;  namdy, — 
persons  as  have  acted  without  due  Authority  in  exe- 
cution of  the  Acts  therein  recited     -  -  -^ 
Section  Four. 

An  Act  for  the  Preservation  of  the  Salmon  Fisheries  in  \ .    ^  .    ««^^i„ 
Scotland |mpart;namely,- 

Section  One  from  "  the  said  Act "  to  "  repealed ;  and  that ", 
Sections  Two,  Four,  Five,  Six,  and  Eight. 

An  Act  to  abolish  Church  Briefs,  and  to  provide  for"1 
the   better  Collection  and  Application  of  voluntary  ' 
Contributions  for  the   purpose    of  enlarging   and 
building  Churches  and  Chapels        -  -  -j 

Sections  One  and  Twelve  to  Fifteen. 

An  Act  to  provide  for  the  Execution,  throughout  the"" 
United  Kingdom,  of  the  several  Laws  of  Excise 
relating  to  Licences  and  Survey  on  Tea,  Coffee,  Cocoa, 
Pepper,  Tobacco,  Snuff,  Foreign  and  Colonial  Spirits 
and  Wine,  notwithstanding  the  Transfer  to  the 
Customs  of  the  Import  Duties  on  any  of  such  Com- 
modities -  -  ■  "  •  "^ 
Sections  Three,  Five,  and  Six.  . 


-in part;  namdy, — 


>in  part ;  namely, — 
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c.  45. 


C.46. 


C.47. 
in  part. 


c.  60. 


C.63. 


c.  54. 

in  part. 

c.  58. 
in  part. 


c.  61. 
in  part. 


c.  62. 
in  part. 

c.  66. 
in  part. 

c.  67. 
c.  68. 


An  Act  to  amend  and  to  make  perpetual,  and  to  extend  to  the  whole 
of  the  United  Kingdom,  certain  Provisions  contained  in  several  Acts  for 
regulating  the  Rectification,  compounding,  dealing  in,  or  retailing  of 
Spirits,  and  for  preventing  private  Distillation,  in  Scotland;  and  to 
provide  for  the  Payment  of  the  Duty  on  Malt  used  in  making  of  Spirits 
from  Malt  only. 

An  Act  to  enable  certain  Hotel  Keepers  to  be  licensed  to  keep  Hotels  as 
common  Inns,  Alehouses,  and  Victualling  Houses,  and  to  sell  therein 
Beer  and  other  exciseable  Liquors,  for  the  Residue  of  the  present  Year. 

An  Act  for  regulating  the  Retail  of  exciseable  Articles"] 
and  Conunodities  to  Passengers  on  board  of  Passage  I  .         .    ««„„«i„ 
Vessels  from  one  Part  to  another  of  the  United  p^^Pa^tJ  namely,— 
Kingdom      -----  -J 

Section  Seven. 

An  Act  for  regulating  the  Appropriation  of  certain  unclaimed  Shares  of 
Prize  Money  acquired  by  Soldiers  or  Seamen  in  the  Service  of  the  East 
India  Company. 

An  Act  to  repeal  several  Acts  and  Parts  of  Acts  in  force  in  Ireland, 
relating  to  Bail  in  Cases  of  Felony,  and  to  certain  Proceedings  in 
Criminal  Cases,  and  to  the  Benefit  of  Clergy,  and  to  Larceny  and  other 
Offences  connected  therewith,  and  to  malicious  Injuries  to  Property. 

An  Act  for  improving  the  Administration  of  Justice  1 .    _^  .       , 

in  Criminal  Cases  in  Ireland  -  -  .  |in  part;  namely,— 

Sections  Fourteen  and  Thirty-one. 

An  Act  to  regulate  the  granting  of  Certificates,  by" 
Justices  of  the  Peace  and  Magistrates,  authorizing 
Persons  to  keep  common  Inns,  Alehouses,  and 
Victualling  Houses,  in  Scotland,  in  which  Ale, 
Beer,  Spirits,  Wine,  and  other  Exciseable  Liquors 
may  be  sold  by  Retail  under  Excise  Licences ;  and 
for  the  better  Regulation  of  such  Houses ;  and  for 
the  Prevention  of  such  Houses  being  kept  without 
such  Certificate         •  -  -  -  _ 

Sections  One  to  Four,  Ten,  and  Eighteen. 

Section  Twenty-three  from  "  and  aS  such  records  '*  to  the  end  of  that 
Section. 

Sections  Twenty-five,  Twenty-six,  Thirty-three,  Thirty-five,  and  Thirty- 
six. 

The  Forms  A.  B.  D.  and  F.  in  the  Schedule. 

An  Act  to  regulate  the  granting  of  Licences  to  Keepers  1 
of   Inns,    Alehouses,  and    Victualling  Houses,  in  V  in  part;  namely,^ 
England       -  -  -  .  .  -J 

Section  Thirty-five. 
The  Schedules. 

An  Act  for  the  Regulation  of  the  Linen  and  Hempen  1.         . ,  namelv 

Manufactures  of  Ireland         -  -  -  ^  j-mpan,  nameiy. 

Except  Sections  Thirty-six  and  Thirty-seven. 

An  Act  for  repealing  the  Laws  now  in  force  relating  to  \ .    „  .    ««,«oW 
the  Discovery  of  the  Longitude  at  Sea  -  -J^  P^'  namely,— 

Section  One. 

An  Act  the  title  of  which  begins  with  the  words, — ^An  Act  to  defray  the 
Charge, — and  ends  with  the  words, — One  thousand  eight  hundred  and 
twenty-nine. 

An  Act  to  amend  an  Act  of  the  Fifth  Year  of  His  present  Majesty,  for 
amending  the  Laws  of  Excise  relating  to  Retail  Brewers. 


>in  part;  namely, — 
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c.  70. 


C.71. 


c.  74. 

in  part. 


c.  77. 

in  part. 

c.  79. 


c.  80. 
in  part. 


c.  82. 
in  part. 


c.  87. 

c.  88. 
c.  89. 

c.  90. 

c.  92. 
in  part. 

c.  95. 
10  Geo.  4.  c.  1. 


An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  alter  and 
enlarge  the  Powers  of  an  Act  passed  in  tbe  Seventh  Year  of  the  Reign 
of  His  present  Majesty, — and  ends  with  the  words, — for  other  purposes 
relating  thereto. 

An  Act  to  empower  the  Deputy  Warden  of  the  Cinque  Ports  and 
Lieutenant  of  Dover  Castle  to  act  for  the  Lord  Warden  of  the  Cinque 
Ports  and  Constahle  of  Dover  Castle  during  the  Indisposition  of  the 
present  Ix)rd  Warden. 

An  Act  for  improving  the  Administration  of  Criminal  \.    ^  . .  ««^^i« 
Justice  in  the  East  Indies    -  -  -  . |m part;  namely,- 

The  whole  Act,  except  Sections  One  to  Four,  Seven  to  Ten,  Thirteen 
to  Fifteen,  Twenty-one,  Twenty-three  to  Twenty-six,  Thirty-six, 
Thirty-seven,  Fifty-one,  Fifty-two,  Fifty-six,  and  One  hundrea  and 
ten. 
Also  so  much  of  Section  Fifty-one  as  relates  to  Coroners  and  to  Civil 
Suits. 
Repealed  as  to  all  Her  Majesty's  Dominions. 

An  Act  to  amend  the  Acts  for  regulating  Turnpike  Ij^^^.  Qnmely  — 

S^ons  One,  Three,  Four,  Six,  and  Eight. 

An  Act  to  repeal  an  Act  passed  in  the  Third  Year  of  His  present  Majesty, 
for  apportioning  the  Burthen  occasioned  by  the  Military  and  Na^ 
Pensions  and  Civil  Superannuations,  by  vesting  an  equal  Annuity  in 
Trustees  for  the  Payment  thereof. 

An  Act  to  enable  Bankers  in  Ireland  to  issue  certain  "| 
unstamped  Pix)mi8sory  Notes,  upon  Payment  of  a  V  in  part ;  namely,— 
Composition  in  lieu  of  the  Stamp  Duties  thereon    -  J 
Sections  Fifteen  and  Eighteen. 

An  Act  to  make  Provision  for  the  lighting,  cleans- "| 

ing,  and  watching  of  Cities,  Towns  Corporate,  and  >  in  part;  namdy, — 
Market  Towns  in  Ireland,  in  (Msr&iin  Cases  -  -  J 

Sections  One  and  Seventy-six. 

An  Act  to  continue  until  the  Twenty-fifth  day  of  March  One  thousand 
eight  hundred  and  twenty-nine,  and  from  the«ce  to  the  End  of  the  then 
next  Session  of  Parliament  an  Act  passed  in  the  Sixth  Year  of  the 
Reign  of  His  present  Majesty,  respecting  deserted  Children  in  Ireland. 

An  Act  to  repeal  certain  Provisions  in  several  Acts  relating  to  the  Butter 
Trade  in  Ireland. 

An  Act  for  raising  the  Sum  of  Sixteen  millions  and  forty-six  thousand 
eight  hundred  Pounds  by  Exchequer  Bills,  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twenty-eight. 

An  Act  to  amend  the  Acts  for  regulating  the  Reduction  of  the  National 
Debt. 

An  Act  to  consolidate  and  amend  the  Laws  ^^^^^^g  1  j^  nart  •  namely 

to  Savings  Banks     -  -  -  -  -  J      *^ '  ^' 

Sections  One  to  Fourteen,  Sixteen  to  Twenty-four,  and  Twenty-six. 
Section  Twenty-eight  from  "Provided  always,"  to  the  end  of  thai 

Section. 
Sections  Thuiy-six,  Thirty-eight,  Thirty-nine,  Forty-five  to  Forty-nine, 
and  Sixty-two. 

An  Act  to  apply  the  Sums  of  Money  therein'mentioned  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  twenty-eight,  and  to  appro- 
priate the  Supplies  granted  in  this  Session  of  Parliament. 

An  Act  for  the  Suppression  of  dangerous  Associations  or  Assemblies  in 
Ireland. 
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C.2. 

c.  3. 

C.4. 

c.  5. 

c.  6. 

C.7. 
in  part. 

C.8. 
C.9. 


c.  10. 
in  part. 


0.11. 


C.17. 


c.  19. 
in  part. 


c.  20. 


C.22. 


in  part;  namely,-;— 


An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Personal  Estates,  Offices,  and  Pensions  in  England,  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  twenly-nine. 

An  Act  for  applying  certain  Sums  of  Mone^  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twenty-mne. 

An  Act  for  raising  the  Sum  of  Twelve  Millions  by  Exchequer  Bills,  for  the 
Service  of  the  Year  One  thousand  eight  hundred  and  twenty-nine. 

An  Act  for  the  regulating  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Anny  and  uieir  Quarters. 

An  Act  for  the  Relief  of  His  Majesty's  Roman  Catholic  1  •       ^  , 

Subjects       .  -  -  .  .  _|m part;  namely,— 

Section  Fourteen  from  "  upon  taking  and  subscribing  "  to  "  abjuration  ". 

An  Act  to  amend  certain  Acts  of  the  Parliament  of  Ireland  relative  to  the 
Election  of  Members  to  serve  in  Parliament,  and  to  regulate  the  Qualifi- 
cation of  Persons  entitled  to  vote  at  the  Election  of  Knights  of  the  Shire 
in  Ireland. 

An  Act  for  fixing,  until  the  Twenty-fifth  day  of  March  One  thousand 
eight  hundred  and  thirty,  the  Rates  of  Subsistence  to  be  paid  to  Inn- 
keepers and  others  on  quartering  Soldiers.  , 

An  Act  to  suspend,  until  the  End  of  the  next  Session^ 
of  Parliament  the  making  of  Lists  and  the  Ballots 
and  Enrolment  for  the  Militia  of  the  United  King- 
dom, and  to  reduce  the  permanent  StafP,  and  regu- 
late the  Allowances  of  Serjeants  hereafter  appointed^ 
Sections  One  and  Two. 

An  Act  to  continue  for  Two  Years  an  Act  made  in  the  Fifty-fourth  Year 
of  the  Reign  of  His  late  Majesty,  for  rendering  the  Payment  of  Creditors 
more  equal  and  expeditious  in  Scotland. 

An  Act  to  continue,  until  the  Thirty-first  Day  of  December  One  thousand 
eight  hundred  and  thirty-two,  certain  Acts  relating  to  the  Island  of  New- 
foundland, and  the  Fisheries  carried  on  upon  the  Banks  and  Shores 
thereof. 

An  Act  to  explain  and  amend  an  Act  of  the  Parliament*] 
of  Scotland,  intituled  An  Act   concerning  the  Re- I  :„  .^.f .  „ompW^ 
gistration  of  Seisins  and  Reversions  of  Tenements  r°P»"'  nameiy, 
within  Burgh  -  -  -  -  -J 

Section  Three. 

An  Act  to  carry  into  execution  the  Stipulations  of  a  Convention  between 
His  Majesty  and  His  Catholic  Majesty,  for  the  Settlement  of  certain 
British  Claims  upon  Spain,  and  of  certain  Spanish  Claims  upon  the 
United  Kingdom. 

An  Act  to  provide,  until  the  Thirty-first  Day  of  December  One  thousand 
eight  hundred  and  thirty-four,  for  the  Grovernment  of  His  Majesty's 
Settlements  in  Western  AustraUa,  on  the  Western  Coast  of  New 
Holland. 

c.  24.       An  Act.  to  enable  the  Commissioners  for  the  Reduc-"] 
in  part.  tion  of  the  National  Debt  to  grant  Life  Annuities  V  in  part ;  namely, — 

and  Annuities  for  Terms  of  Years  •  -  J 

Section  Fifty-two. 
c.  26.       An  Act  for  transferring  the  Management  of  Greenwich  "I 
in  part.  Out-Pensions,  and  certain  Duties   in   Matters  of  V  in  part ;  namely, — 

Prize,  to  the  Treasurer  of  the  Na\7  -  -  -  J 

Sections  One  to  Sixteen,  Twenty-one,  and  Thirty-four. 
Vol.  LI.— Law  Joub.  Stat.  f  r 
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c.  2S. 

c.  29. 

c.  30. 

c.  32. 

C.33. 

c.  35. 
in  part. 

C.36. 

c.  37. 
in  part. 

c.  38. 
in  part. 

C.39. 
C.40. 


C.44. 
in  part. 


C.45. 
C.47. 

C.48. 


An  Act  to  auply  a  Sum  out  of  the  Consolidated  Fund  and  the  Surplus  of 
Ways  ana  Means  to  the  Service  of  the  Year  One  thousand  eight  hundred 
and  twenty-nine. 

An  Act  the  title  of  which  begins  with  the  words, — An  Act  to  defray, — and 
ends  with  the  words, — One  thousand  eight  hundred  and  thirty. 

An  Act  to  continue  and  amend  the  Laws  relating  to  Yeomanry  Corps  in 
Ireland. 

An  Act  to  enahle  One  or  more  of  the  Commissioners  of  Excise  to  act  for 
the  Dispatch  of  Business  for  Scotland  and  Ireland  respectively. 

An  Act  to  amend  the  several  Acts  for  the  Encouragement  of  the  Irish 
Fisheries. 

An  Act  to  prevent  Arrests  upon  Mesne  Process  where  1 
the  Debt  or  Cause  of  Action  is  under  Twenty  Pounds,  V  in  part ;  namely, — 
and  to  regulate  the  Practice  of  Arrests,  in  Ireland    -  J 
Sections  One  and  Five. 

An  Act  to  continue  until  the  End  of  the  next  Session  of  Parliament,  and 
to  amend,  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  Ireland. 

An  Act  to  amend  the  Laws  relating  to  Coroners  in\.    „.  .    ««_«i„ 
Ireland         ....  -  _  |  m  part ;  namdy,- 

Section  Two. 

An  Act  for  the  more  effectual  Punishment  of  Attempts  1.      ^^ ,  nomelv 

to  murder  in  certain  Cases  in  Scotland        -  -  J      P      '    ameiy, 

Section  One. 

An  Act  for  continuing  to  His  Majesty,  for  One  Year,  certain  Duties  on 
Sugar  imported  into  the  United  Kingdom,  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  twanty-nine. 

An  Act  to  continue  for  One  Year,  and  until  the  End  of  the  then  next 
Session  of  Parliament,  an  Act  of  the  SLxth  Year  of  His  present  Majestv, 
for  providing  for  the  repairing,  maintaining,  and  keeping  m  repair  certain 
Roads  and  Bridges  in  Ireland. 

An  Act  for  improving  the  Police  in  and  near  the  Me-  \ .    _.  . , 

tropolis        -  :  -    ^.      -  -  Jmpart;namely,- 

Sections  Three,  Eight,  and  Nine. 
Section  Ten  the  words  "  inserting  the  name  of  the  receiver  for  the  time 

being  ". 
Section  Twelve  from  "the  receiver  out  of  the  moneys"  to  "payable 

quarterly;   and". 
Sections  Thirteen  and  Nineteen  to  Twenty-one. 
Section  Twenty-nine  to  "  subsequent  to  the  Thirty-first  of  December  ". 
Section  Thirty- six. 

Section  Thirty-seven  from  "  and  no  person"  to  "mentioned  in  this  Act". 
Sections  Thirty-eight  and  Thirty-nine. 
Section  Forty  to  "  Westminster  ",  and  from  "and  where  any  distress " 

to  the  end  of  that  Section. 
Sections  Forty-one  to  Forty-three. 

An  Act  to  continue,  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  thirty-two,  an  Act  for  the  more  effectual  Administration  of  the 
Office  of  a  Justice  of  the  Peace  in  and  near  the  Metropolis. 

An  Act  to  continue  for  One  Year,  and  until  the  End  of  the  next  Session 
Parliament,  and  to  amend.  Two  Acts  made  in  the  Forty-seventh  and 
Fiftieth  Years  of  the  Reign  of  His  late  M^esty  King  George  the  Third, 
for  the  preventing  improper  Persons  from  having  Arms  in  Ireland. 

An  Act  to  authorize  the  Sale  and  Transfer  of  the  Stocks  or  Funds  standing 
in  the  Books  of  the  Bank  of  Ireland  on  account  erf  the  Office  of  the  Clerk 
of  the  Pleas  in  the  Court  of  Exchequer  in  Ireland,  and  the  Payment  and 
Application  of  the  Produce  of  such  Stocks  or  Funds  to  the  Consolidated 
Fund  of  the  United  Kingdom. 
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C.49. 


c.  50. 
in  part. 


c.  54. 
C.57. 

C.60. 


11  Geo.  4.  & 
1  wm.  4.  c.  1. 

C.2. 


c.  3. 
c.  4. 
c.  6. 

C.7. 

c.  8. 

c.  12. 

C.15. 


An  Act  to  continue  until  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  thirty  the  Provisions  of  an  Act  to  allow  Sugar  to  be  delivered  out 
of  Warehouse  to  be  refined. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to' 
the  Management  and  Improvement  of  His  Majesty's 
Woods,  j^rests,  Parks,  and  Chases;  of  the  Land 
Revenue  of  the  Crown  within  the  Survey  of  the  Ex-  i .  ^^  .  „„_-^i^ 
chequer  in  Euffland;  and  of  the  Und  Revenue  of  p^P^'  nameiy,- 
the  Crown  in  Ireland ;  and  for  extending  certain 
Provisions  relating  to  the  *bame  to  the  Isles  of  Man 
and  Aldemw  -  -  -  -  .^ 

Sections  One  to  Four. 
Section  Seven. 
Section  Eight  from  "  and  the  said  Commissioners  "  to  the  end  of  that 

Section. 
Sections  Nine  and  Ten. 
Sections  Fifteen  and  Eighteen  to  Twenty-one. 

Section  Sixtjr-three  from  "  until  the  determination  "  to  "  any  one'  of 
such  disliicts '',  and  from  ''and  until  the  determination  to  the 
end  of  that  Section. 
Sections  Sixty-four  to  Sixty-eight,  Seventy-five,  Seventy-nine,  One 
hundred  and  fifteen.  One  hundred  and  sixteen,  and  One  hundred 
and  Thirty-one. 

An  Act  for  directing  Reports  to  be  made  respecting  Gaols  in  Scotland. 

An  Act  to  continue  until  the  First  Day  of  July  One  thousand  ei^ht 
hundred  and  thirty  the  Powers  of  the  Commissioners  for  inquiring 
concerning  Charities  in  Elngland  and  Wales. 

An  Act  for  raising  the  Sum  of  Thirteen  millions  four  hundred  thirty-eight 
thousand  eight  hundred  Pounds  for  the  Service  of  the  Year  One 
thousand  eight  hundred  and  twenty-nine,  and  to  appropriate  the 
Supplies  granted  in  this  Session  of  Parliament. 

An  Act  to  authorize  the  Transfer  of  certain  Balances  in  the  Hands  of  the 
Clerks  of  the  Peace  of  the  several  Counties  of  England  and  Wales  on 
account  of  Lunatic  Asylums  Licences. 

An  Act  to  apply  certain  Sums  of  Money,  out  of  the  Consolidated  Fund, 
and  from  the  Aids  granted  for  the  Year  One  thousand  eight  hundred  and 
twenty-nine,  to  the  Service  of  the  Year  One  thousand  eight  hundred  and 
thirty. 

An  Act  for  raising  the  Sum  of  Twelve  Millions  by  Exchequer  Bills,  for 
the  Service  of  the  Year  One  thousand  eight  hundred  and  thirty. 

An  Act  for  appropriating  certain  Sums  to  the  Service  of  the  Year  One 
thousand  eight  hundred  and  thirty. 

An  Act  for  continuing  to  His  Majesty  for  One  Year  certain  Duties  on 
Personal  Estates,  Offices,  and  Pensions  in  England,  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  thir^. 

An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better  Payment 
of  the  Army  and  their  Quarters. 

An  Act  for  the  Regulation  of  His  Majesty's  Royal  Marine  Forces  while  on 
Shore. 

An  Act  to  indemnify  Witnesses  who  may  give  Evidence,  before  the  Lords 
Spiritual  and  Temporal,  on  a  Bill  to  prevent  Bribery  and  Corruption  in 
the  Election  of  Burgesses  to  serve  in  Parliament  for  the  Borough  of 
East  Retford. 

An  Act  for  relieving,  in  certain  Cases,  Vessels  entering  or  sailing  from 
the  Port  of  Berwick-upon-Tweed,  from  the  Duties  leviable  under  Two 
Acts  passed  in  the  Forty-sixth  and  Fifty-fourth  Years  of  His  late 
Majesty's  Reign,  relating  to  the  Northern  Lighthouses. 
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STATUTES  OP  THE  REALM. 


[chap.  91. 


c.  16. 

c.  17. 
in  part. 


c.  19. 
in  i>art. 


c.  21. 

0.22. 
in  part. 

c.  23. 
c.  25. 


C.26. 
in  part. 


c.  28. 
c.  29. 

c.  30. 

c.  31. 

in  part. 


c.  32. 
in  part. 


c.  33. 


>>inpart;  namely,— 


in  part ;  namely, — 


An  Act  to  repeal  the  Duties  of  Excise  and  Drawbacks  on  Leather,  and  the 
Laws  relating  thereto. 

An  Act  to  alter  and  amend  an  Act  of  the  Seventh^ 
and  £ighth  Years  of  His  present  M^esty,  for  con- 
solidating and  amending  the  Laws  of  juccise  on  Malt 
made  in  the  United  Kingdom,  and  for  amending 
the  Laws  relating  to  Brewers  in  Ireland,  and  the 
Malt  Allowance  on  Spirits  in  Scotland  and  Ireland  -J 

Sections  Five,  Six,  Nine  to  Twelve,  Fifteen,  Twenty,  Twenty-two  to 
Twenty-five,  T\fenty-seven  to  Thirty-four,  Thirty-six,  Forty,  and 
Forty-one. 

An  Act  to  extend  the  Powfers  of  Grand  Juries  in  the*l 
Execution  of  an  Act  of  the  Fifty-eighth  Year  of  His 
late  Majesty's  Reign,  for  establishing  Fever  Hos- 
pitals in  Ireland        -  -  -  -  -J 

The  whole  Act,  except  as  to  the  County  of  the  City  of  Dublin. 

An  Act  to  confirm  certain  Leases  of  Lands  for  the  Purposes  of  carrying 
on  the  Linen  Manufacture  of  Ireland. 

An   Act    for   appropriating    the    Richmond    Lunatic  ^ 

Asylum  in   Dublin  to  the  Purposes  of  a  District  i*  in  part;  namely, — 
Lunatic  Asvlum        -  -  -  -  -  J    * 

Section  One. 

An  Act  to  enable  His  Majesty  to  appoint  certain  Persons  to  afiRx  His 
Majesty's  Royal  Signatujre  to  Instruments  requiring  such  Signature. 

An  Act  to  repeal  an  Act  of  the  Fifty-fifth  Year  of  His  late  Majesty,  for 
procuring  Returns  of  Persons  committed,  tried,  and  convicted  for 
Criminal  Offences  and  Misdemeanors. 

An  Act  to  authorize  the  issuing  of  Exchequer  Bilb  fori 
the  Payment  of  the  Proprietors  of  Four  Pounds  per 

Centum  Annuities  in  England  and  Ireland  who  have  !  .      ^^ .  namelv 

signified  their  Dissent  under  an  Act  passed  in  the  j      ^  ■   '  name  y, 
present  Session  for  transferring  such  Annuities  into  | 
ITiree  Pounds  Ten  Shillings  per  Centum  Annuities  -J 
Sections  One  to  Five. 

An  Act  to  apply  a  certain  Sum  of  Money  out  of  the  Consolidated  Fund  to 
the  Service  of  the  Year  One  thousand  eight  hundred  and  thirty. 

An  Act  to  suspend,  until  the  End  of  the  next  Session  of  Parliament,  the 
making  of  Lists  and  the  Ballots  and  Enrolments  for  the  Militia  of  the 
United  Kingdom. 

An  Act  for  taking  an  Account  of  the  Population  of  Great  Britain,  and  of 
the  Increase  or  Diminution  thereof. 

An  Act  for  reducing  the  Duty  on  Malt  made  from  "I 

Bear  or  Bigg  only,  in  Ireland,  to  the  same  Duty  as  i-  in  part ;  namely,^ 
is  now  payable  thereon  in  Scotland  -  -  -  J 

Sections  Three  and  Five. 

An  Act  to  explain  Two  Acts  of  His  present  Majesty," 
for  establishing  an  Agreement  with  the  Governor 
and  Company  of  the  Bank  of  Ireland,  for  advancing  I  ■ 
the  Sum  of  Five  hundred  thousand  Pounds,  Irish 
Currency,  and  for  the  better  Regulation  of  Copart- 
nerships of  certain  Bankers  in  Ireland 
Sections  Two  to  Five. 

An  Act  to  continue  for  One  Year,  and  from  thence  until  tlie  End  of  the 
then  next  Session  of  Parliament,  the  Acts  for  the  Relief  of  Insolvent 
Debtors  in  Ireland. 


•in  part ;  namely,— 
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c.  36, 
in  part. 


c.  37. 
in  part. 


c.  38. 

C.39. 

in  part. 


c.  41. 
in  part. 

C.42. 
in  part. 


C.47. 
in  part. 

C.50. 


C.6L 
in  part. 


c.  52. 

c.  54. 
in  part. 

c.  58. 

in  part. 

0.61. 
c.  62. 

c.  63. 


"1 

rj 


in  part ;  namdy,— 


An  Act  for  altering  and  amending  the  Law  regarding  1 
Commitments  by  CJourts  of  Equity  for  Contempts,  y  in  part ;  namely^— 
and  the  taking  Bills  pro  Confesso     •  •  -  J 

Section  One. 

An  Act  to  amend  an  Act  of  the  Ninth  Year  of  His  late" 
Majesty   King    George    the    Fourth,    to    facilitate 

Criminal  Trials  in   Scotland,  and  to  abridge  the  ( .    ^^ .  namelv 

Period  now  required  between  the  pronouncing  of  |      P^ '    ameiy. 
Sentence  and  Execution  thereof,  in  Cases  importing 
a  Capital  Punishment  •  .  •  .j 

Section  One. 

An  Act  to  continue  and  amend  the  Laws  for  the  Relief  of  Insolvent  Debtors 
in  England. 

An  Act  to  amend  an  Act  passed  in  the  Fifth  Year  of  His  1 
present  Majesty,  for  the  Transportation  of  Offenders  | 
from  Great  Britain ;  and  for  punishing  Offences  com- 
mitted by  Transports  kept  to  labour  in  the  Colonies  . 
Section  Eight. 

An  Act  to  make  further  Regulations  with  respect  toljnnart*  namelv 

Army  Pensions         -  -  -  -  -  J      P      '  nameiy. 

Sections  One  and  Six. 

An  Act  to  consolidate  and  amend  the  several  Actsi 
relating  to  the  Office  of  Treasurer  of  His  Majesty's  [•  in  part ;  namely, — 
Navy  -  -  -  -  -  -J 

Section  One. 

An  Act  for  consolidating  and  amending  the  Laws  for\.    „  .    «-«,ni«. 
faciHtating  the  Payment  of  Debts  out  of  Real  Estate  /  ^^^  P*"  *  namely,— 
Section  One. 

An  Act  for  granting  to  His  Majesty,  until  the  Fifth  Day  of  April  One 
thousand  eight  hundred  and  thiiiy-one,  certain  Duties  on  Sugar  im- 
ported into  the  United  Kingdom,  for  the  Service  of  the  Year  One 
thousand  eight  hundred  and  tliirty. 

An  Act  to  repeal  certain  of  the  Duties  on  Cyder  in  thel 
United  Kingdom,  and  on  Beer  and  Ale  in  Great  I 
Britain,  and  to  make  other  Provisions  in  relation  I 
thereto  ...  -  -  -J 

Sections  One,  Two,  Five,  Six,  Eighteen  to  Twenty-one,  and  Twenty- 
five. 

An  Act  the  title  of  tokich  begins  toith  the  words, — An  Act  to  defray, — and 
ends  with  the  words, — One  thousand  eight  hundred  and  thirty-one. 

An  Act  to  revive,  continue,  and  amend  several  Acts  \ .    „„  .    ««^^i„ 
relatmg  to  the  Fisheries        -  -  -  .  |  m  part ;  namely,- 

Section  Four,  and  Section  Six  to  end  of  Act. 

An  Act  for  regulating  thejleceipt  and  future  Appro- 1 

"   ^  "  '    ' "     by  >in  part ;  namely, — 


Mnpart;  namely, — 


priation  of   Fees  and  Emoluments  receivable 
Officers  of  the  Superior  Courts  of  Common  Law 
Sections  One  to  Six. 


An  Act  to  regulate  the  Applotment  of  County  Rates  and  Cesses  in  Ire- 
land, in  certie^in  Cases. 

An  Act  for  raising  the  Sum  of  Thirteen  millions  six  hundred  and  seven 
thousand  six  hundred  Pounds  by  Exchequer  Bills,  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  tmrty. 

An  Act  to  apply  the  Sum  of  One  million  five  hundred  thousand  Pounds 
out  of  the  Consolidated  Fund  to  the  Service  of  the  Year  One  thousand 
eight  hundred  and  thirty ;  and  to  appropriate  the  Supplies  granted  in 
this  Session  of  Parliament. 
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STATUTES  OF  THE  REALM. 


[chap.  91, 


c.  64. 
in  part. 


c.  65. 
in  part. 


c.  69. 
in  part. 


,  c.  70. 
m  part. 


c.  72. 
c,  75. 


An  Act  to  permit  the  general  Sale  of  Beer  and  Cyder  1.    ^^ .  namdv 

by  Retail  in  England  -  .  -  j- in  part;  nameiy. 

Section  Two  from  "  together  with  the  Christian  name "  to  **  sureties 
"  for  the  party  so  to  be  licensed'*;  firom  "within  ten  days"  to 
**  upon  the  execution  of  such  bond " ;  the  words  **  and  shall  expire 
"  at  the  end  of  t\i'elve  calendar  months  after  the  day  on  which  such 
"  license  shall  be  dated  " ;  the  words  "  shall  be  aocoitiing  to  the  form 
"  in  the  schedule  annexed  to  this  Act,  and  *' ;  from  "  nor  to  any 
"  person  "  to  "  licensed  to  sell  beer  by  retail " ;  and  the  words  "  and 
"  of  his  sureties  respectively  "•  ^ 

So  much  of  Section  Thirty  as  meorporates  or  applies  any  repealed 
enactment. 

The  Schedule. 

An  Act  for  consolidating  and  amending  the  Laws  re- 1 
lating  to  Property  belonging  to  Infants,  Femes  Co-  >  in  part ;  namely,— 
vert.  Idiots,  Lunatics,  and  Persons  of  unsound  Mind  J 
Section  One. 

Sections  Thirteen  and  Nineteen. 
Section  Twenty-one  from  "  and  if  such  renewal  should  "  to  the  end  of 

that  Section. 
Sections  Twenty-three  to  Twenty-five. 
Section  Twenty-six  from  "and  the  conunittee"  to  the  end  of  that 

Section. 
Sections  Twenty- seven  to  Thirty,  Thirty-three,  Thirty-four,  and  Forty 

to  Forty-two. 
Also  so  much  of  the  Act  as  relates  to  or  affects  idiots,  lunatics,  or 

persons  of  unsound  mind,  or  their  property,  so  fur  as  relates  to 

Ireland. 

An  Act  for  uniting  the  Benefits  of  Jury  Trial  in  Civil] 
Causes  with  the  ordinary  Jurisdiction  of  the  Court 
of  Session,  and  for  making  certain  other  Alterations  ^in  part;  namely,— 
and  Reductions  in  the  Judicial  Establishments  of  | 
Scotland       •  -  -         ,  -  -  -J 

Section  One  from  "  Provided  always,"  to  the  end  of  that  Section. 
Section  Three  from  "  Provided  always,"  to  "  Lc^ds   Commissioners 
"  of  the  Jury  Court ;  and  ",  and  from  "  during  the  foresaid  space  " 
to  "  in  the  said  events  ". 
Section  Four. 

Section  Six  from  "  Pro^dded  always,"  to  the  end  of  that  Section. 
Section  Eight. 
Section  Ten  from  "  and  for  the  information "  to  the  end  of  that 

Section. 
Sections  Twelve,  Seventeen,  Twenty^five,  Twenty-six,  Thirty  fi^m  "  so 
"  much  of  an  Act"  to  "repealed,  and".  Thirty-four,  Thirty-five 
from  "the  Lord  President"  to  "judgment;  and",  Thirty-eight, 
Forty-one  to  Forty-three,  Forty-five,  and  Schedule. 

An  Act  for  the  more  effectual  Administration  of  Justice  1 . ^.    ««^«i„ 

in  England  and  Wales  -  -  -  . |m part;  namely,- 

Sections  Two,  Five,  Ten,  Fourteen,  Sixteen  to  Eighteen,  Twen^-three 
to  Twenty-six,  Twenty-eight  to  Thirty,  Thirty-four,  and  Thirty-eix 
to  end  of  Act. 

An  Act  to  allow,  before  the  Fifth  Day  of  July  One  thousand  eight  hundred 
and  thirty-one.  Sugar  to  be  delivered  out  of  Warehouse  to  be  refined. 

An  Act  for  the  Relief  of  the  Sufferers  by  the  Insolvency  of  Gilbert  Ricketts, 
Esquire,  formerly  Registrar  of  the  Supreme  Court  of  Judicature  at 
Madras. 
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19.  An  Act  for  making  better  provision  for  the 
management  in  certain  cases  of  Lands  allotted 
under  Local  Acts  of  Inclosure  for  the  benefit 
of  the  Poor  -  -•  -  -    98 

20.  An  Act  for  legalizing  Marriages  solemnized 
in  Fulford  Chapel,  in  the  Parish  of  Stone, 
Staffordshire  -  -  -        -  100 

21.  An  Act  to  abolish  Tests  in  Trinity  College 
and  the  University  of  Dublin        -  -  101 

22.  An  Act  to  amend  the  law  with  respect  to 
Customs  Duties  in  the  Australian  Colomes  102 

23.  An  Act  to  amend  the  law  relating  to  the 
grant  of  Superannuation  Allowances  and 
Gratuities  to  certain  persons  who  entered  the 
pennanent  Civil  Service  of  the  State  between 
the  passing  of  the  Superannuation  Act,  1859, 
and  the  fourth  day  of  June  one  thousand  eight 
hundred  and  seventy  •  -        -  103 

24.  An  Act  to  continue  The  Peace  Preserva- 
tion (Ireland)  Act,  1870,  and  The  Protection 
of  Life  and  Property  in  certain  Parts  of  Ireland 
Act,  1871  .  -  .  -  104 

25.  An  Act  for  legalizing  Marriages  solemnized 
in  Gretton  Cbapel,  in  the  Parish  of  Winch- 
comb,  Gloucestershire  -  -        -  104 

26.  An  Act  to  apply  the  sum  of  Twelve  million 
Pounds  out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  the  thirty-first  day 
of  March  one  thousand  eight  hundred  and 
seventy-four         ...  -  105 

27.  An  Act  to  amend  the  Law  relating;  to  Juries 
in  Ireland     .  •  -  -        •  106 

28.  An  Act  to  render  valid  Marriages  heretofore 
solemnized  in  the  Chapel  of  Ease  called  "  Saint 
John  the  Evangelist''  Chapel,  Eton,  in  the 
Pvish  of  Eton,  in  the  County  of  Buckingham 

116 

29.  An  Act  to  alter  the  Duties  of  Customs  upon 
Sugar  in  i^e  Isle  of  Man      -  -        -  117 

20.  An  Act  to  amend  the  Law  of  Registration  in 
Ireland  so  far  as  relates  to  the  year  one  thou- 
sand eight  himdred  and  seventy-three,  and  for 
other  purposes  relating  thereto     -  -  118 

31.  An  Act  to  extend  to  Suits  for  Nullity  of 
Marriage  the  Law  with  respect  to  the  Inter- 
vention of  Her  Majesty's  Proctor  and  others  in 
Suits  in  England  for  dissolving  Marriages  120 

32.  An  Act  to  enable  the  Secretary  of  State  in 
Council  of  India  to  raise  Money  in  the  United 
Kingdom  for  the  Service  of  the  Government 
of  India 121 

33.  An  Act  to  facilitate  the  Proof  of  Byelaws  and 
Proceedings  of  Municipal  Corporations  in 
England  and  Wales  -  -  -  123 

34.  An  Act  to  amend  an  Act  passed  in  a  session 
held  in  the  sixth  and  seventh  years  of  the 
reign  of  King  William  the  Fourth,  chapter  one 
hundred  and  sixteen,  intituled  An  Act  to  con- 


solidate and  amend  the  Laws  relating  to  the 
IVesentment  of  Public  Money  by  Grand  Juries 
in  Ireland  -  -  -  -  124 

35.  An  Act  to  amend  the  Law  relating  to  Se- 
curities for  Loans  contracted  by  County 
Authorities  -  -  -  •        -  12i5 

36.  An  Act  for  making  provision  as  to  certain 
portions  of  Her  Mjyesty's  Woods,  Forests,  and 
Land  Revenues,  and  for  other  purposes  re- 
lating thereto        -  -  -  -  129 

37.  An  Act  to  amend  the  Law  relating  to  Fairs 
in  England  and  Wales  -         -        -  131 

38.  An  Act  to  amend  an  Act  passed  in  the  fifth 
year  of  the  reign  of  His  Migesty  George  tiie 
Fourth,  chapter  eiijhty-three,  intituled  "An 
"  Act  for  the  pumshment  of  idle  and  dis* 
''  orderly  persons  and  rogues  and  vagabonds 
'^  in  that  part  of  Great  Britain  called  England," 
and  to  repeal  "  The  Vagrant  Act  Amendment 
Act,  1868"  -  -  -  -132 

39.  An  Act  to  amend  the  Act  of  the  third  and 
fourth  years  of  Victoria,  chapter  one  hundred 
and  thirteen,  for  the  Regulation  of  Cathedrals, 
and  to  facilitate  the  Endowment  of  Canonries 
by  private  bene&ction  -  -        -  133 

40.  An  Act  to  authorise  the  acquisition  and 
appropriation  hj  the  Metropolitan  Board  of 
Works  of  certain  Land  reclaimed  fKtia  the 
River  Thames  in  pursuance  of  the  Thames 
Embankment  Act,  1862    -  -  -  134 

41.  An  Act  to  amend  the  Public  Schools  Act, 
1868,  as  to  the  Property  of  Shrewsbury  and 
Harrow  Schools    -  -  -  -  137 

42.  An  Act  for  amending  the  Tithe  Conunuta- 
tion  Acts  with  respect  to  Market  Gardens   138 

43.  An  Act  to  enable  Indian  Railway  Companies 
to  issue  and  register  Shares  and  Securities  in 
India 140 

44.  An  Act  to  facilitate  the  payment  of  certain 
annuities  for  life  or  years  payable  by  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt 141 

45.  An  Act  to  authorise  the  Commissioners  of 
Her  Majesty's  Treasury  to  guarantee  the  pay- 
ment of  a  loan  to  be  raised  by  the  Government 
of  Canada  for  the  construction  of  public  works 
in  that  country,  and  to  repeal  the  Canada 
Defences  Loan  Act,  1870     -  -        -  143 

46.  An  Act  to  afford  facilitates  for  the  IVansfer 
to  the  Grand  Juries  of  the  counties  of  Cork  and 
Waterford  of  the  bridge  across  the  River  Black- 
water,  near  the  town  of  Youghal ;  and  for  otiier 
purposes  relating  thereto         ...  145 

47.  An  Act  to  amend  an  Act  passed  in  the  ses- 
sion of  Parliament  held  in  the  thirtieth  and 
thirty-first  years  of  the  reign  of  Her  present 
Majesty,  intituled  *'  An  Act  to  authorise  the 
"  Commissioners  of  Her  Majesty's  Treasury 
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"  to  compound  the  public  debt  due  bj  the 
"  Commissioners  of  ^the  bridge  across  the 
"  River  Blackwater,  near  the  town  of  Youghi^l, 
'*  in  the  county  of  Cork,  and  for  the  transfer 
"  of  the  said  bridge  to  the  Grand  Juries  of  the 
"  counties  of  Cork  and  Waterford ;  and  for 
"  other  purposes  relating  thereto  "  -  148 

48.  An  Act  to  make  better  provision  for  carrying 
into  effect  the  Railway  and  Canal  TraflSc  Act, 
1854,  and  for  other  purposes  connected  there- 
with         149 

49.  An  Act  to  authorise  Advances  to  the  Public 
Works  Loan  Commissioners  for  enabling  them 
to  make  Loans  to  School  Boards  in  pursuance 
of  the  Elementary  Education  Act,  18/0,  and  to 
Sanitary  Authorities  in  pursuance  of  the  Public 
Health  Act,  1872  -  -  -  -  157 

50.  An  Act  to  afford  further  facilities  for  the 
Conveyance  of  Land  for  Sites  for  Places  of 
Religious  Worship  and  for  Burial  Places     158 

51.  An  Act  to  amend  the  Law  relating  to  the 
Superannuation  of  Prison  Officers  in  Ireland 

160 

52.  An  Act  for  the  Relief  of  Widows  and  Cliil- 
dren  of  Intestates  where  the  personal  estate  is 
of  small  value       -  -  .  -  161 

53.  An  Act  to  make  better  provision  respecting 
certain  sums  payable  to  Schoolmasters  of  High- 
land Schools  under  the  Act  of  the  session  of 
the  first  and  second  years  of  the  reign  of  Her 
present  Majesty,  chapter  eighty-seven,  intituled 

•  **  An  Act  to  facilitate  the  foundation  and  en- 
''  dowment  of  additional  Schools  in  Scotland." 

163 

54.  An  Act  to  raise  the  sum  of  one  million  six 
hundred  thousand  pounds  sterhng  by  Ex- 
chequer Bonds  for  the  service  of  the  year 
endmg  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  seventy-four    165 

55.  An  Act  to  amend  the  Medical  Acts  so  far  as 
relates  to  the  University  of  London  -  166 

56.  An  Act  to  reduce  the  Limit  of  the*  a^'ailable 
> ;  Balance  of  the  Treasury  Chest  Fund         -  166 

57.  An  Act  to  make  provision  for  the  redemption 
of  divers  permanent  Charges  on  the  Consoli- 
dated Fund  and  on  the  votes  of  Parliament 

167 

58.  An  Act  for  making  provision  for  facilitating 
the  Manoeuvres  of  Iroops  to  be  assembled 
during  "the  ensuing  Autumn        -  -169 

59.  An  Act  for  regulating  and  extending  the 
Jurisdiction  in  matters  connected  with  the  Slave 
Trade  of  the  Vice-Admiralty  Court  at  Aden, 
and  of  Her  Majesty's  Consuls  under  Treaties 
with  the  Sovereigns  of  Zanzibar,  Muscat,  and 
Madagascar,  and  under  future  Treaties     -  177 

60.  An  Act  to  amend  the  Extradition  Act,  1870 

180 


61.  An  Act  to  explain  and  amend  the  Crown 
Private  Estates  Act,  1862  -  -  182 

62.  An  Act  to  amend  section  twenty-four  of  the 
Public  Schools  Act,  1868,  with  respect  to  the 
property  of  Eton  College  -  -  183 

63.  An  Act  to  amend  the  Law  relating  to  Law 
Agents  practising  in  Scotland  -        -  184 

64.  An  Act  for  amending  the  Ecclesiastical  Com- 
missioners Acts,  1840  and  1^50,  and  for  other 
purposes        -        ...  -  188 

65.  An  Act  to  regulate  the  Summoning  of  Grand 
Juries  in  the  Court  of  Queen's  Bench  in  Ire- 
land   190 

66.  An  Act  for  the  constitution  of  a  Supreme 
Court,  and  for  other  purposes  relating  to  the 
better  Administration  of  Justice  in  England ; 
and  to  authorise  the  transfer  to  the  Appellate 
Division  of  such  Supreme  Court  of  the  Juris- 
diction of  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council    -  -  -  191 

67.  An  Act  to  regulate  the  Employment  of  Chil- 
dren in  Agriculture  -  -  .  223 

68.  An  Act  for  extending  the  Period  of  Service  in 
the  Militia;  and  for  other  purposes  -  226 

69.  An  Act  to  provide  for  proceeding  on  Petitions 
of  Right  in  the  Courts  of  Law  and  Equity  in 
Irehind        -  -  -      .     -         -227 

70.  An  Act  to  amend  the  Law  relating  to  the 
appointment  of  Revising  Barristers  and  the 
holding  of  Revision  Courts  -  -  223 

71.  An  Act  to  amend  the  Law  relating  to  Salmon 
Fisheries  in  England  and  Wales  -  229 

72.  An  Act  for  the  Amendment  of  the  Defence 
Acts,  1842  and  1860  -  -  -  248 

73.  An  Act  to  amend  so  much  of  section  four  of 
the  PubUc  Health  Act,  1872,  as  relates  to  the 
Cambridge  Commissioners  -  -  248 

74.  An  Act  to  amend  the  Laws  relating  to  the 
Pay  of  the  Royal  Irish  Constabulary         -  249 

75.  An  Act  to  continue  various  expiring  Laws 

250 

76.  An  Act  to  make  further  proAision  for  the 
Regulation  of  Railways        -         -  -  255 

77.  An  Act  to  provide  for  the  establishment  of  a 
Royal  Naval  Artillery  Volunteer  Force      -  258 

78.  An  Act  to  amend  the  Sanitarv  Act,  1866, 
so  far  as  the  same  relates  to  the  Nuisance 
Authprities  of  Ports  in  Ireland      -  -  26S 

79.  An  Act  to  apply  a  sum  out  of  the  Consoli- 
dated Fund  to  the  serAdce  of  the  year  ending 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-four,  and  to  appro- 

fnate  the  supplies  granted  in  this  Session  of 
Parliament  -  -  -  -  269 

80.  An  Act  to  enable  Her  Maje&ty  to  provide  for 
the  Establishment  of  His  Royal  Highness  the 
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Duke  of  Edinburgli  and  Her  Imperial  Highness 
the  Grand  Duchess  Marie  Alexandrovna  of 
Russia,  and  to  settle  an  annuity  on  Her 
Imperial  Highness  -  -  -  282 

81.  An  Act  to  authorise  the  division  of  the 
Wapentake  of  Langbaurgh  in  the  county  of 
York  into  Districts  for  the  purpose  of  Coroners 
jurisdiction,  and  the  appointment  of  additional 
Coroners  for  the  said  Wapentake      -        -  283 

82.  An  Act  to  amend  the  Law  rdating  to  Small 
Penalties  in  Ireland  ...  284 

83.  An  Act  for  exphiining  the  Telegraph  Acts, 
1868  to  1871,  and  for  enabling  a  mrther  sum 
to  be  raised  for  the  purposes  of  the  said  Acts 
and  of  the  Pensions  Commutation  Act,  1872 

285 

84.  An  Act  to  explain  the  Militia  Pay  Acts,  1868 
and  1869,  and  to  facilitate  the  sale  of  property 
held  for  Militia  purposes  -  -  -  28/ 

85.  An  Act  to  amend  the  Merchant  Shipping 
Acts 288 

86.  An  Act  to  amend  the  Elementary  Education 
Act  (1870),  and  for  other  purposes  connected 
therewith  -  -  -  -  295 

87.  An  Act  to  continue  and  amend  the  Endowed 
Schools  Act,  1869  -  -  -  302 

88.  An  Act  for  consohdating  with  Amendments 
the  Acts  for  carrying  into  Sect  Treaties  for  the 
more  effectual  Suppression  of  the  Slave  Trade, 
and  for  other  purposes  connected  with  the 
Slave  Trade  -  -  -  -  307 

89.  An  Act  to  extend  and  amend  the  provisions 
of  the  Gas  and  Water  Works  Facilities  Act, 
1870  .  -  -  -  317 

90.  An  Act  to  continue  certwn  Turnpike  Acts  in 
Great  Britain,  to  repeal  certain  other  Turnpike 
Acts,  and  for  other  purposes  connected  there- 
with 321 

91.  An  Act  for  further  promotmg  the  Revision  of 
the  Statute  Law  by  repealing  certain  Enact- 
ments which  have  ceasea  to  be  in  force  or  have 
become  imnecessary        -         -        -        -  366 


The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Local  and  Per- 
sonal Acts. 

i.'  An  Act  to  confirm  certain  Provisional  Orders 
of  the  Local  Government  Board  relating  to  the 
Districts  of  Bishop  Auckland,  Bristol,  Cardi£P, 
Ealing,  Idle,  Lincoln,  Newport  in  Monmouth- 
shhre,  Warrington,  Wigan,  and  Wrington. 

ii.  An  Act  to  confirm  Provisional  Orders  under 
'*The  Drainage  and  Improvement  of  Lands 


Act  (Ireland),  1863,"  and  the  Acts  amending 
the  same,  relating  to  Mulkear  River  and  Kil- 
dare  Drainage  Districts. 

TV.  An  Act  to  confirm  a  Provisional  Order  under 
''The  Drainage  and  Improvement  of  Linds 
(Ireland)  Act,  1863/'  ana  the  Acts  amending 
the  same,  relating  to  Lough  Oughter  and 
River  Erne  Drainage  District. 

xxii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
"The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  the  parish  of 
Caterham  to  put  in  force  ''The  Lands  Clauses 
Consolidation  Act,  1845,'*  and  the  Acts 
amending  the  same. 

zxiii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
"The  Elementarv  Education  Act,  1870,"  to 
enable  the  School  Board  for  London  to  put  in 
force  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same. 

xziv.  An  Act  to  confirm  a  Provisional  Order  under 
"The  Land  Drainage  Act,  1861,"  relating  to 
Deeping  Fen. 

zlii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  Thz 
Gas  and  Water  Works  FaciUtaes  Act,  1870, 
relating  to  Abersychan  Gas,  IlfcHxl  €ras,  Leo- 
minster Gas,  Oakengates  and  St.  George's  Gas, 
Redditch  Gas,  Canterburv  Water,  Caterham 
Water,  Denbigh  Water,  Maidstone  Water,  and 
Weston-super-Mare  Water. 

bd.  An  Act  to  confirm  a  Provisional  Order  made 
by  the  Local  Government  Board  for  Ireland 
relating  to  the  town  and  borough  of  Wexford. 

Ixii.  An  Act  to  confirm  an  Order  made  by  the 
Board  of  Trade  under  The  Sea  Rsheries  Act, 
1868,  relating  to  Bosham. 

Ixiii.  An  Act  for  confirming  cert<un  Provisional 
Orders  made  by  the  Board  of  Trade  under  ^ 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Bouldnor,  Broadstairs,  East  Loch  Tarbert, 
Felixstowe,  Filey,  Fishguard,  Fraserburgh, 
nfracombe,  Lochaline,  Newlyn,  and  Sand- 
haven. 

Ixxxi.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  The 
Gas  and  Water  Works  Facilities  Act,  1870,  re- 
lating to  Fleetwood  Gas,  Midsomer  Norton 
Gas,  Holywell  Water,  and  Monmouth  Gas 
and  W^ater. 

Ixxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Districts  of  Buxton,  Clayton,  Crewe, 
Hitchin,  Idle,  Leyton,  Nottingham  (two), 
Shanklin,  Walthamstow,  Wellingborough,  and 
Wimbledon. 
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Ixxxiii.  An  Act  to  confirm  two  Provisional  Orders 
made  by  the  Local  Government  Board  under 
"The  Poor  Law  Amendment  Act,  1867,"  with 
reference  to  the  city  of  Coventry  in  the  county 
of  Warwick  and  the  Parishes  of  Mid  Lavant 
and  East  Lavant  in  the  county  of  Sussex,  re- 
spectively. 

Ixxxiv.  An  Act  to  confirm  a  Provisional  Certifi- 
cate made  by  the  Board  of  Trade  under  The 
Railwa^rs  Construction  Facilities  Act,  1864,  and 
The  Railways  (Powers  and  Construction)  Acts, 
1864,  Amendment  Act,  1870,  for  the  incorpora- 
tion of  the  Widnes  Railway  Company,  and  for 
the  construction  of  the  Widnes  Railway. 

Ixxxv.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Tramways  Act,  1870,  for  the  construction  of 
the  Common  Road  Conveyance  Tramway,  Kew 
and  Richmond  Tramway,  Southall,  Ealing,  and 
Shepherd's  Bush  Tramway,  and  Uxbridge  and 
Southall  and  Ealing  and  Brentford  Tramway. 

Ixxxvi.  An  Act  to  confirm  a  Scheme  under  "  The 
Metropolitan  Conmions  Act,  1866,"  relating  to 
Tooting  Beck  Common. 

cxxxvii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
•'The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  the  parish  of 
Llanrwst  to  put  in  force  "  The  Lanas  Clauses 
Consolidation  Act,  1846,"  and  the  Acts 
amending  the  same. 

cxxxviii.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
"The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  the  parish  of 
Llanelly,  Carmarthen,  to  put  in  force  "The 
Lands  Clauses  Consolidation  Act,  1845,"  and 
the  Acts  amending  the  same. 

cxxxix.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
"The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  the  parish  of 
Merthyr  Tydfil  to  put  in  force  "  The  Lands 
Clauses  Consolidation  Act,.  1845,"  and  the 
Acts  amending  the  same. 

cxl.  An  Act  to  confirm  certain  Provisional  Orders 
of  the  Local  Government  Board  relating  to  the 


Districts  of  Buxton,  Carnarvon,  Ealing,  Ponty- 
pridd, Ravensthorpe,  Reading  (two),  Shipley, 
Teignmouth,  Wheathamstead,  Wisbech,  and 
Walsoken  (two). 

cxli.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Districts  of  Baldersby,  Bristol, 
Buxton,  Dawlish,  Nelson,  and  WeUmgton  in 
the  county  of  Somerset. 

cxcvii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  The 
Tramways  Act,  1870,  relating  to  Cardiff,  Dews- 
bury,  Batley,  and  Birstal,  Felixstowe  and 
Fagborough  Cliff,  Ipswich  and  Felixstowe, 
Leicester,  Middlesbrough  and  .Stockton, 
Neath  and  District,  and  Newport  (Monmouth- 
shire). 

cxcviii.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,"  and  the  Acts 
amending  the  same,  relating  to  Upper  Gully 
River  Dmnage  District,  Queen's  County. 

cxcix.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Local  Government  Board  for 
Ireland  concerning  the  Local  Government  of 
the  Borough  of  Belfast. 

ccxiv.  An  Act  to  confirm  a  Pro\Tsional  Order 
made  by  the  Education  Department  under 
"The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  London  to  put  in 
force  *'  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same. 

ccxv.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Tramways  Act,  1870,  for  the  construction  of 
the  London  Street  Tramways  (Saint  Pancras 
Lines),  Metropolitan  Street  Tramways  (Exten- 
sions), PimUco,  Peckham,  and  Greenwich 
Street  Tramways  (Extensions),  and  West 
London  Tramways. 

ccxvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  districts  of  Ashbourne,  Bury 
St.  Edmunds,  Epping,  Fenton,  Richmond 
(Surrey),  Shipley,  Stoke,  Tong  Street,  and 
Ventnor. 
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LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  Titles  to  which  the  Letter  P.  is  prefixed  are  Public  Acts  of  a  Local  Character. 


P.  i.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Districts  of  Bishop  Auckland, 
Bristol,  Cardiff,  Ealing,  Idle,  Lincoln,  New- 
port in  Monmouthshire,  Warrington,  Wigan, 
and  Wrington. 

P.  ii.  An  Act  to  confirm  Provisional  Orders 
under  ''The  Drainage  and  Improvement  of 
Lands  Act  (Ireland),  1863,"  and  the  Acts 
amending  the  same,  relating  to  Mulkear  River 
and  Kildare  Drainage  Districts. 

iii.  An  Act  for  amending  and  extending  Enact- 
ments relating  to  the  Company  of  Proprietors 
of  the  Sheffield  Waterworks;  and  for  other 
purposes. 

iv.  An  Aol  for  better  supplying  with  Water 
Grantham  and  its  neighbourhood,  in  the  county 
of  Lincoln. 

V.  An  Act  to  grant  further  powers  to  the  King's 
Lynn  Dock  Company ;  and  for  other  pur- 
poses. 

vi.  An  Act  to  enable  the  Vestry  of  Saint  Mary- 
lebone  to  grant  a  Lease  of,  and  otherwise  deal 
with.  Surplus  Lands  acquired  by  them  in 
making  Street  Improvements. 

vii.  An  Act  for  amending  and  extending  the 
Thames  Embankment  Acts,  1863  and  1864 ; 
and  for  other  purposes. 

viii.  An  Act  to  enable  the  Manchester  and  Mil- 
ford  Railway  Company  to  construct  a  Branch 
Railway  to  Devil's  Bridge;  and  for  other 
purposes. 

ix.  An  Act  for  making  provision  for  Admini- 
stration of  the  Reserved  Fund  of  the  European 
Assurance  Society ;  and  for  other  purposes.    ; 

X.  An  Act  to  authorise  the  Town  Council  of  the 
Burgh  of  Montrose  to  sell,  feu,  or  lease  the 
South  Links ;  and  for  other  purposes. 

xi.  An  Act  for  granting  further  Powers  to  the 
Leicester  Gas  Company. 


xii.  An  Act  for  making  and  maintaining  a  Bridge 
across  the  River  Severn  at  Shrewsbury,  with 
Approaches  thereto ;  and  for  other  purposes. 

xiii.  An  Act  to  authorise  the  construction  of  a 
Dock  at  South  Alloa,  in  ihe  county  of  Stirling ; 
and  for  other  purposes. 

xiv.  An  Act  to  authorise  the  London,  Chatham^ 
and  Dover  Railway  Company  to  make  Branch 
Railways  to  Chatham  Dockyard ;  and  for  other 
purposes. 

P.  XV.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,"  and  the  Acte 
amending  the  same,  relating  to  Lough  Oughter 
and  River  Erne  Drainage  District. 

xvi.  An  Act  for  transferring  the  Undertaking  of 
the  Company  of  Proprietors  of  the  Tavistock 
Canal  to  the  Duke  of  Bedford ;  and  for  other 
purposes. 

xvii.  An  Act  for  vesting  the  undertaking  of  the 
Chesterfield  Market  Company  in  the  Corpora- 
tion of  Chesterfield ;  and  for  other  purposes. 

xviii.  An  Act  for  incorporating  and  conferring 
Powers  on  the  Pontefract,  Tanshelf,  and  Qtt- 
leton  Gas  Company. 

xix.  An  Act  to  authorise  the  Wakefield  Water- 
works Company  to  make  a  new  reservoir,  and 
to  raise  more  money ;  and  for  other  purposes. 

XX.  An  Act  for  extending  the  Limits  within  which 
the  Derby  Waterworks  Company  may  supply 
Water,  and  for  empo^vering  them  to  construct 
additional  Works  and  to  raise  additional 
Capital;  and  for  other  purposes. 

xxi.  An  Act  for  dissolving  the  Chigwell  and 
Woodford  Bridge  Gas  Company  [Limited], 
and  for  incorporating  and  confening  powers 
on  the  Chigwell,  Loughton,  and  Woodfoid 
Gas  Company ;  and  for  other  purposes. 

P.  xxii.  An  Act  to  confirm  a  Provisional  Order 
made   by  the   Education  Department  under 
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*'  The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  the  parish  of 
Caterham  to  put  in  force  "The  Lands  Clauses 
Consolidation  Act,  1845,"  and  the  Acts  amend- 
ing the  same. 

P.  zxiii.  An  Act  to  confirm  a  Provisional  Order 
made  bv  the  Education  Department  under 
"The  Elemental^  Education  Act,  1870,"  to 
enable  the  School  Board  for  London  to  put  in 
force  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same. 

P.  xxiv.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Land  Drainage  Act,  1861,"  re- 
lating to  Deeping  Fen. 

XXV.  An  Act  for  making  a  railway  from  the 
Tiverton  Junction  Station  of  the  Bristol  and 
Exeter  Railway  to  near  Hemyock,  all  in  the 
County  of  Devon,  to  be  called  the  Culm 
VaUey  Light  Railway;  and  for  other  purposes. 

xxvi.  An  Act  to  enable  the  Brighton  Aqiiarium 
Company  to  raise  additional  Capital. 

xxvii.  An  Act  for  incorporating  and  conferring 
Powers  on  the  Blackpool  Sea  Water  Company. 

xxviii.  An  Act  for  incorporating  and  granting 
powers  to  the  Aberystwyth  Gas  Company  to 
enable  them  to  supply  with  gas  the  borough 
of  Aberystwyth  and  its  neighbourhood;^ and 
for  other  purposes. 

xxix.  An  Act  to  incorporate  a  Company  for  sup- 
plying with  Water  the  City  of  Chichester  and 
certain  Parishes  and  Places  adjacent  thereto,  in 
the  County  of  Sussex. 

XXX.  An  Act  for  granting  additional  powers  to 
the  Australian  Agricultural  Companv,  and  for 
amending  the  Acts  relating  to  that  Company ; 
and  for  other  purposes. 

xxxi.  An  Act  relating  to  the  leasing  of  part  of 
the  Glebe  Lands  of  the  Rectory  of  Penshurst 
in  the  County  of  Kent. 

xxxii.  An  Act  to  enable  the  Swansea  Harbour 
Trustees  to  raise  a  further  sum  of  mon^  for 
the  purposes  of  their  Undertaking;  and  for 
other  purposes. 

xxxiii.  An  Act  to  authorise  the  Neath  New  Gas 
Company  to  raise  additional  capital,  and  for 
other  purposes. 

xxxir.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  Benjamin  Joseph  Barnard 
Mills  for  Improvements  in  the  Manufacture  of 
Boots  and  Shoes  and  in  Machinery  employed 
therein. 

XXXV.  An  Act  for  conferring  further  powers  upon 
the  Sevenoaks,  Maidstone,  and  Tunbridge 
Railway  Company  for  the  construction  of 
Works,  and  otherwise  in  relation  to  their 
undertaking ;  and  for  other  purposes. 

xxxvi.  An  Act  to  extend  the  time  for  the  con- 
struction of  Works  authorised  by  "  The  Glas- 


"  gow  Corporation  Waterworks  Amendment 
Act,  1866,"  and  to  abandon  part  of  the  Works ; 
and  for  other  purposes. 

xxxvii.  An  Act  for  conferring  additional  powers 
on  the  Glasgow  and  South-western  Railway 
Company  for  the  construction  of  railways  and 
works  and  the  acauisition  of  lands;  for  de- 
fining their  capital;  and  for  otiber  purposes 
connected  with  their  undertaking. 

xxxviii.  An  Act  to  enable  the  Board  of  Police  of 
Glasgow  to  make  and  maintain  new  streets 
and  other  improvements  in  the  city  of  Glasgow. 

xxxix.  An  Act  for  making  a  new  Road  or  Street 
in  substitution  for  a  portion  of  the  Aitkenhead 
Road  in  the  parish  of  Govan  and  county 
of  Lanark;  for  discontinuing  as  a  public 
thoroughfare  the  said  portion  of  road ;  and  for 
other  purposes. 

xl.  An  Act  to  amend  and  enlarge  some  of  the 
Powers  and  Provisions  of  the  Acts  relating  to 
the  South  Eastern  Railway  Company. 

xli.  An  Act  to  revive  and  extend  some  of  the 
Powers  of  the  Worcester,  Bromyard,  and  Leo- 
minster Railway  Company. 

•  P.  xlii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  Tlie 
Gas  and  Water  Works  Facilities  Act,  1870, 
relating  to  Abersychan  Gas,  Ilford  Gas,  Leo- 
minster Gas,  Oakengates  and  St.  George's  Gas, 
Redditch  Gas,  Canterbunr  Water,  Uiterham 
Water,  Denbigh  Water,  Maidstone  Water,  and 
Weston-super-Mare  Water. 

xliii.  An  Act  to  confirm  an  Agreement  between 
the  Cape  Railway  Company  and  the  Local 
Government  of  the  Cape  of  Good  Hope  for  the 
sale  and  transfer  of  the  Company's  under- 
taking, and  to  provide  for  the  winding-up  of 
the  afiPairs  of  the  Company;  and  for  other 
purposes. 

xliv.  An  Act  for  authorising  the  Rhynmey  Rail- 
way Company  to  abandon  their  Caerphilly 
Rumney  Branch  Railway,  and  to  raise  further 
moneys ;  and  for  other  purposes. 

xlv.  An  Act  to  empower  the  Grand  Junction 
Waterworks  Company  to  acquire  additional 
lands  in  the  parish  of  Hampton. 

xlvi.  An  Act  for  granting  further  powers  to  the 
Bristol  and  Portishead  Pier  and  Railway 
Company. 

xlvii.  An  Act  to  authorise  the  Local  Board  of 
Health  for  the  District  of  Burlcy  to  construct 
W^aterworks  and  supply  Water  within  their 
District,  and  to  purchase  certain  existing 
Waterworks ;  and  for  other  purposes. 

xlviii.  An  Act  for  making  a  Railway  in  the 
county  of  Cumberland,  to  be  called  the  Raven- 
glass  and  Eskdale  Railway;  and  for  other 
purposes. 
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xlix.  An  Act  to  enable  the  Dock  Company 
at  Kingston-upon-Hull  to  raise  additional 
coital. 

1.  An  Act  to  vest  the  Tay  Ferries  in  the  Dundee 
Harbour  Trustees,  and  to  authorise  them  to 
work  and  manage  ^e  Ferries ;  and  for  other 
purposes. 

li.  An  Act  for  amending  the  Acts  relating  to  the 
Harbour  of  Ayr ;  for  altering  the  constitution 
<tf  the  Ayr  Harbour  Trust;  for  enabling  the 
Ayr  Hartfour  Trustees  to  borrow  an  additional 
sum  of  money ;  and  for  other  purposes. 

Hi.  An  Act  to  extend  the  powers  of  the 
Scarborough  Gas  Company,  and  for  other 
purposes. 

liii.  An  Act  to  authorise  the  Scarborough  and 
Whitby  Railway  Company  to  extena  their 
line  to  join  tne  North-eastern  Railway  at 
Scarborough,  and  the  Whitby,  Redcar,  and 
Middlesborough  Union  Railway  near  Whitby ; 
to  alter  the  levels  of  their  authorised  lines  near 
Whitby;  to  raise  additional  capital;  and  for 
other  purposes. 

liv.  An  Act  for  conferring  further  powers  upon 
the  Sheffield  and  Midland  Railway  Companies  . 
Committee  and  upon  the  two  Companies  repre- 
sented upon  that  Committee;  and  for  other 
purposes. 

Iv.  An  Act  to  extend  the  time  for  the  completion 
of  certain  of  the  Works  authorised  by  the 
Pimlico,  Peckham,  and  Greenwich  Street  Tram- 
ways (Extensions)  Act,  18/0. 

Ivi.  An  Act  to  authorise  the  Local  Board  for  the 
district  of  Buxton  to  construct  Waterworks 
and  supply  Water ;  also  to  purchase  Land  for 
Gasworks ;  and  for  other  purposes. 

Ivii.  An  Act  for  incorporating  and  conferring 
powers  on  the  Pontypool  Gas  and  Water 
Company. 

Iviii.  An  Act  for  conferring  further  powers  on  the 
Bristol  United  Gaslight  Company. 

lix.  An  Act  to  enable  the  Crystal  Palace  District 
Gas  Company  to  raise  additional  capital ;  and 
for  other  purposes. 

Ix.  An  Act  for  extending  the  time  for  the  com- 
pletion of  the  Cleethorpes  Promenade  Pier, 
and  for  amending  the  Cleethorpes  Promenade 
Pier  Order,  1867 ;  and  for  other  purposes. 

P.  Ixi.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Local  Government  Board  for 
Ireland  relating  to  the  town  and  borough  of 
Wexford. 

P.  Lxii.  An  Act  to  confirm  an  Order  made  by 
the  Board  of  Trade  under  The  Sea  Fisheries 
Act,  1868,  relating  to  Bosham. 

P.  Ixiii.  An  Act  for  confirming  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  The  General  Pier  and  Harbour  Act, 


1861,  relating  to  Bouldnor,  Broadstairs,  East 
Loch  Tarbert,  Felixstowe,  Filey,  Fishguard, 
Fraserburgh,  Ilfracombe,  Lodialine,  Newlyn, 
and  Sandhaven. 

Ixiv.  An  Act  for  enabling  the  Mavor,  Aldennen, 
and  Burgesses  of  the  borough  of  Swansea, 
acting  as  and  for  the  Urban  Sanitary  Authority 
for  the  district  of  Swansea  under  ''The  PubUc 
Health  Act,  1872,"  to  complete  and  improve 
certain  works  au^orised  by  "The  Swansea 
Local  Boaid  of  Health  Waterworks  Act,  1860," 
and  to  raise  a  certain  sum  of  money ;  and  for 
other  purposes.. 

Ixv.  An  Act  to  amend  and  continue  Ae  ^  Lagan 
Navigation  Act;"  and  fb^ other  purposes. 

Ixvi.  An  Act  to  authorise  the  Great  Western  and 
Bristol  and  Exeter  Railway  Companies  to 
extend  the  Bristol  Harbour  Railway,  and  to 
make  a  new  )Miarf  Depdt;  and  for  other 
purposes. 

Ixvii.  An  Act  to  authorise  the  Stockton  Muni- 
cipal Corporation  to  raise  more  money  for  the 
purposes  of  their  gas  supply,  and  to  amend 
the  Stockton  Gas  Acts,  1857  and  1866. 

Ixviii.  An  Act  for  authorising  or  making  further 
provision  as  to  the  lease,  sale,  or  transfer  of 
the  railways  or  the  amalgamation  of  the  under- 
takings of  other  companies  to  or  with  the 
undertaking  of  the  London  and  South-western 
Railway  Company. 

Ixix.  An  Act  to  empower  the  Local  Board  of 
Health  for  the  district  of  Over  Darwen,  in  the 
county  of  Lancaster,  to  acquire  the  under- 
takings of  the  Darwen  Waterworks  Company 
and  of  the  Over  Darwen  Gaslight  Company ; 
and  for  other  purposes. 

Ixx.  An  Act  for  making  a  railway  from  Llanfyllin 
to  Llangvnog,  in  the  counties  of  Montgomery 
and  Denbigh,  and  for  other  purposes. 

Ixxi.  An  Act  for  authorising  the  London  and 
South-western  Railway  Company  to  make  ad- 
ditional railways ;  and  for  otner  purposes. 

Ixxii.  An  Act  to  enable  the  North  Wales  Narrow 
Gauge  Railways  Company  to  lease  their  Moel- 
Tryfiin  Undertaking  to  Hugh  Beaver  Roberts. 

Ixxiii.  An  Act  for  re-incorporating  and  giving 
additional  Powers  to  the  Bournemouth  Gas 
and  Water  Company ;  and  for  other  purposes. 

Ixxiv.  An  Act  for  incorporating  and  conferring 
powers  on  the  Harrow  Gaslight  and  Coke 
Company  (Limited). 

Ixxv.  An  Act  to  amend  the  Sutton,  Southooates, 
and  Dry  pool  Gas  Act,  1867  (addlitional  lands, 
power  to  manufiicture  and  store  gas  thereon, 
repeal  of  provisions  of  former  Act). 

Ixxvi.  An  Act  to  authorise  the  construction  of 
the  Wrexham  District  Tramways,  and  for  other 
purposes. 
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Ixxvii.  An  Act  for  authorising  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company 
to  make  new  Branch  Railways,  for  conferring 
upon  them  additional  powers;  and  for  other 
purposes. 

Ixxviii.  An  Act  to  extend  the  time  granted  hy 
"  The  North  Metropolitan  Tramways  Act, 
1870,"  for  the  construction  of  works  within 
the  city  of  London. 

Lome.  An  Act  to  authorise  the  Kington  and 
Eardisley  Railway  Company  to  make  a  Rail- 
way from  the  Leominster  and  Kington  Railway 
at  Kington  to  New  Radnor,  and  for  other 
purposes. 

Ixxx.  An  Act  for  better  supplying  with  Water 
certain  parishes  and  districts  in  the  counties  of 
Hertfora  and  Middlesex. 

P.  Ixxxi.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  The  Gas  and  Water  Works  Facilities 
Act,  1870,  relating  to  Fleetwood  Gas,  Midsomer 
Norton  Gas,  Holywell  Water,  and  Monmouth 
Gas  and  Water. 

P.  Ixxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Districts  of  Buxton,  Clayton,  Crewe, 
Hitchin,  Idle,  Leyton,  Nottingham  (two), 
Shanklin,  Walthamstow,  Wellingborough,  and 
Wimbledon. 

P.  Ixxxiii.  An  Act  to  confirm  two  Provisional 
Orders  made  by  the  Local  Government  Board 
under  "  The  Poor  Law  Amendment  Act,  18G7," 
with  reference  to  the  city  of  Coventry  in  the 
county  of  Warwick  and  the  parishes  of  Mid 
Lftvant  and  East  Lavant  in  the  county  of 
Sussex,  respectively, 

P.  Ixxxiv.  An  Act  to  confirm  a  Provisional  Cer- 
tificate made  by  the  Board  of  Trade  under  The 
Railways  Construction  Facilities  Act,  1864,  and 
The  Railways  (Powers  and  Construction)  Acts, 
1864,  Amendment  Act,  1870,  for  the  incorpora- 
tion of  the  Widnes  Railway  Company,  and  for 
the  construction  of  the  Widnes  Railway. 

P.  Ixxxv.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  for  the  con- 
struction of  the  Common  Ri)ad  Conveyance 
Tramway,  Kew  and  Richmond  Tramway, 
Southall,  Ealing,  and  Shepherd's  Bush  Tram- 
way, and  Uxbridge  and  Southall  and  Ealing 
and  Brentford  Tramway. 

P.  Ixxxvi.  An  Act  to  confirm  a  Scheme  under 
"  The  Metropolitan  Commons  Act,  1866," 
relating  to  Tooting  Beck  Common. 

Ixxxvii.  An  Act  to  enable  the  Navan  and  Kings- 
court  Railway  Company  to  make  Deviations 
in  their  Railways ;  and  for  other  purposes. 


Ixxxviii.  An  Act  for  establishing  the  Railway 
Clearing  System  Superannuation  Fund  Asso- 
ciation. 

Ixxxix.  An  Act  for  granting  further  powers  to  the 
Bel^Eist  Gaslight  Company. 

xc.  An  Act  to  ^rant  further  powers  to  the  Great 
Northern  Railway  Company  with  relation  to 
their  undertaking ;  and  for  other  purposes. 

xci.  An  Act  to  empower  the  Dublin  Tramways 
Company  to  construct  new  tramwa3rs ;  and  for 
other  purposes. 

xcii.  An  Act  for  declaring  the  boundary  of  the 
Borough  of  Bootle-cum-Linacre,  in  the  county 
of  Lancaster,  and  for  other  purposes. 

xciii.  An  Act  to  extend  the  time  for  completion 
of  Tramways  authorised  by  '^  The  Birmingham 
Tramways  Act,  1870,"  to  be  constructed ;  and 
for  other  purposes. 

xciv.  An  Act  for  empowering  the  Local  Board 
for  the  District  of  Atherton  in  the  parish  of 
Leigh  in  the  county  of  Lancaster  to  n^e  and 
supply  Gas ;  and  for  confirming  an  Agreement 
between  them  and  the  Atherton  Gas  Company, 
Limited,  for  the  purchase  of  that  Company  s 
undertaking ;  and  for  other  purposes. 

xcv.  An  Act  for  the  Local  Government  of  the 
pahsh  of  Hove  in  the  county  of  Sussex ;  and 
for  other  purposes. 

xcvi.  An  Act  for  amending  and  extending  thQ 
Birmingham  West  Suburban  Railway  Act, 
1871 ;  and  for  other  purposes. 

xcvii.  An  Act  to  extend  the  time  limited  for  the 
completion  of  the  Bridge  and  other  works  au- 
thorised by  "The  Albert  Bridge  Act,  1864," 
"The  Albert  Bridge  Act,  1869,"  and  "The 
Albert  Bridge  Act,  1871,"  and  to  continue  and 
enlarge  the  powers  of  such  Acts ;  and  for  other 
purposes. 

xcviii.  An  Act  for  granting  further  powers  to 
the  Birmingham  and  Stidfordshire  Tramways 
Company. 

xcix.  An  Act  to  authorise  the  increase  of  the 
Capital  Stock  of  the  Bank  of  Scotland;  and 
for  other  purposes. 

c.  An  Act  for  making  a  new  Street  from  Charing 
Cross  to  the  Victoria  Embankment. 

ci.  An  Act  to  extend  for  a  further  period  the 
time  for  the  compulsory  purchase  of  lands  and 
for  the  completion  of  the  Railway  authorised 
by  "The  Girvan  and  Portpatrick  Junction 
Railway  Act,  1865 ;"  and  for  other  purposes. 

cii.  An  Act  to  provide  for  the  more  effectual 
Application  of  the  Surplus  Annual  Income  of 
the  Sheffield  Town  Trustees,  and  the  Invest- 
ment of  their  Trust  Funds;  and  for  other 
purposes. 

ciii.  An  Act  to  authorise  the  Ennis  and  West 
Clare  Railway  Company  to  extend  their  Rail- 
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way;  to  raise  further  Capital;  and  for  other 
purposes, 
civ.  An  Act  for  extending  the  time  for  the  com- 
pletion of  the  Newport  Railway;  and  for  con- 
firming an  Agreement  for  the  working  and  use 
of  the  same  by  the  North  British  Railway 
Company ;  and  for  other  purposes. 

cv.  An  Act  for  making  a  Marine  Road  or  Drive 
round  the  Great  Ormes  Head  in  the  parish  of 
Llandudno  in  the  county  of  Caernarvon ;  and 
for  other  purposes. 

cvi.  An  Act  for  amending  the  proiTsions  of  the 
Borough  of  Portsmouth  Waterworks  Act,  1857, 
relative  to  constant  supply  of  Water  under 
pressure ;  and  for  other  purposes. 

cvii.  An  Act  to  enable  the  Great  North  of  Scot- 
land Railway  Company  to  convert  certain 
Arrears  of  Dividend  into  Capital;  and  for 
other  purposes. 

cviii.  An  Act  to  enable  the  Thetford  and  Watton 
Railway  Company  to  extend  their  Railway  to 
join  the  Bury  St.  Edmunds  and  Thetford 
Railway ;  and  for  other  purposes. 

cix.  An  Act  to  enable  the  Wolverhampton,  Wal- 
sall, and  Midland  Junction  Railwav  Company 
to  make  an  additional  Junction  with  the  Mid- 
land Railway  near  Water  Orton ;  and  for  other 
purposes  relating  to  that  Company. 

ex.  An  Act  for  empowering  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Barrow-in- 
Furness  to  make  additional  Waterworks  and 
Gasworks  and  new  Streets ;  and  for  conferring 
additional  powers  upon  them  with  reference  to 
the  raising  of  Monc^  and  the  Improvement  of 
the  Borough ;  and  for  other  purposes. 

cxi.  An  Act  for  conferring  further  Powers  upon 
the  Devon  and  Cornwall  Railway  Company  for 
the  Construction  of  Works  and  the  raising  of 
Money,  and  otherwise  in  relation  to  their 
Undertaking  and  the  Undertakings  of  other 
Companies ;  and  for  other  purposes. 

cxii.  An  Act  for  authorising  the  Devon  and 
Cornwall  Railway  Company  to  make  Exten- 
sions of  their  Railway  to  Holsworthy,  and  to 
Camelford,  and  to  the  Launceston  and  South 
Devon  Railway ;  and  to  raise  further  Moneys ; 
and  for  authorising  Arrangements  between 
them  and  other  Railway  Companies;  and  for 
other  purposes. 

cxiii.  An  Act  to  enable  the  Great  Western  Rail- 
way Company,  the  Bristol  and  Exeter  Railway 
Company,  and  the  South  Devon  Railway  Com- 
pany to  make  a  Branch  Railway  to  Saint  Ives ; 
and  for  other  purposes. 

cxiv.  An  Act  to  enable  the  South  Devon  Railway 
Company  to  acc^uire  Lands  and  execute  Works 
in  connexion  with  their  Undertaking ;  and  for 
other  pur^ioses. 


cxv.  An  Act  to  authorise  the  Trustees  of  the 
Clyde  Navigation  to  construct  a  Graving  Dock, 
Quays  or  Wharves,  and  other  Works  at  and 
in  connexion  with  the  Harbour  of  Glasgow 
and  the  River  Clyde;  to  abandon  authorised 
Works;  to  borrow  Money;  and  for  other 
purposes. 

cxvi.  An  Act  to  confer  additional  powers  on  the 
Gaslight  and  Coke  Company,  and  to  amend 
the  Gaslight  and  Coke  Company's  Act,  1868, 
and  the  several  Acts  altering  and  amending 
the  same ;  and  for  other  purposes. 

cxvii.  An  Act  for  granting  further  powers  to 
the  Newcastle-upon-Tyne  and  Gateshead  Gas 
Company. 

cxviii.  An  Act  to  authorise  the  London  and 
South-western  Railway  Company  and  the  Lon- 
don, Brighton,  and  Soutn  Coast  Railway 
Company  to  extend  their  Joint  Line  at  Ports- 
mouth, and  for  other  purposes  connected  with 
the  said  Extension. 

cxix.  An  Act  to  authorise  deviations  from  the 
authorised  Lines  of  the  Central  Ireland  Rail- 
ways, and  to  confer  further  powers  with  refer- 
ence to  those  Lines  and  their  respective  Under- 
takings of  the  Waterford  and  Central  Ireland 
Railway  Company  and  the  Kilkenny  Junction 
Railway  Company ;  and  for  other  purposes. 

cxx.  An  Act  to  enable  the  Lincoln  Gaslight  and 
Coke  Company  to  execute  new  Works;  to 
extend  their  Limits  of  Supply ;  to  enable  them 
to  raise  more  Money;  ana  for  other  purposes. 

cxxi.  An  Act  to  authorise  the  diversion  and 
alteration  of  the  Line  and  Levels  of  the 
Whitby,  Redcar,  and  Middlesborough  Union 
Railway ;  and  for  other  purposes. 

cxxii.  An  Act  to  enable  the  Briton  Ferry  Local 
Board  to  acquire  the  Undertaking  of  the  Briton 
Ferry  Gas  and  Coke  Company. 

cxxiii.  An  Act  to  make  better  provision  for  the 
recovery  by  the  Brighton  and  Hove  General 
Gas  Company  of  Gas  Rents  and  Rates,  to  alter 
existing  Rents  and  Rates;  and  for  ot^er  pur- 
poses. 

cxxiv.  An  Act  to  consolidate  the  Irvine  Harbour 
Orders,  1867  <uid  1870,  and  to  authorise  the 
construction  of  new  Works  at  the  Harbour; 
and  for  other  purposes. 

cxxv.  An  Act  to  extend  the  Borough  of  Brighton 
to  part  of  the  Parish  of  Preston ;  and  for  other 
purposes. 

cxxvi.  An  Act  for  incorporating  and  conferring 
powers  on  the  City  of  Durham  Gas  Company. 

cxxvii.  An  Act  for  authorising  the  West  Lan- 
cashire Railway  Company  to  raise  further 
Capital. 

cxxviii.  An  Act  for  making  a  Railway  f^m  the 
London  and  South-western  Railway  at  Staines 
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to  the  Great  Western  Railway  at  West  Dray- 
ton ;  and  for  other  purposes. 

cxxix.  An  Act  for  enabling  the  Mayor,  Aldermen, 
and  Burgesses  of  the  borough  of  Doncaster  to 
execute  Works  for  the  Improvement  of  the 
Water  Supply  of  that  borough  and  of  the 
neighbourhood  thereof;  and  for  other  pur- 
poses. 

cxxx.  An  Act  for  enabling  the  Dublin  and  Drog- 
heda  Railway  Company  to  acquire  additional 
Lands,  and  to  widen  Bridges;  ^nd  for  other 
purposes. 

cxxxi.  An  Act  ifi  authorise  the  construction  of  a 
Railway  in  extension  of  the  Metropolitan  Dis- 
trict Railway  to  Hammersmith. 

cxxxii.  An  Act  to  amend  "  The  Waterford,  Dun- 
gan^an,  and  Lismore  Railway  Act,  1872,"  and 
to  enable  the  Waterford,  Dungarvan,  and 
Lismore  Railway  Ck)mpany  to  make  delations 
from  their  authorised  Railway,  and  to  abandon 
a  portion  of  the  authorised  Railway ;  to  extend 
the  time  for  the  execution  of  works ;  to  afford 
fEkcilities  to  the  Company  for  raising  the  funds 
necessary  to  execute  their  Undertakin;( ;  and 
for  other  purposes. 

cxxxiii.  An  Act  for  confirming  the  Gift  of 
Columbia  Market  by  the  Baroness  Burdett 
Coutts  to  the  Mayor  and  Commonalty  and 
Citizens  of  the  city  of  London,  and  for  making 
further  provision  respecting  the  maintenance 
and  use  of  the  Market,  and  for  the  construction 
of  Tramways  in  connexion  therewith ;  and  for 
other  purposes. 

cxxxiv.  An  Act  to  dissolve  the  Trowbridge  and 
District  New  Water  Company,  Limited,  and  to 
re-incorporate  the  Members  thereof  and  others, 
for  supplying  with  Water  the  town  and  parish 
of  Trowbridge  and  other  places  in  the  county 
of  Wilts ;  and  for  other  purposes. 

cxxxv.  An  Act  for  making  certain  Railways  in 
the  North  Riding  of  the  county  of  York ;  and 
for  other  purposes. 

cxxxvi.  An  Act  for  the  making  of  Railways  from 
Freshwater  to  Yarmouth  and  Newport,  in  the 
Isle  of  Wight;  and  for  other  purposes. 

P.  cxxx\'ii.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Kducation  Department 
under  "  The  Elementarv  Education  Act,  18/0," 
to  enable  the  School  Board  for  the  parish  of 
Llanrwst  to  put  in  force  "  The  Lands  Clauses 
Consolidation  Act,  1845/'  and  the  Acts  amend- 
ing the  same. 

P.  cxxxviii.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Education  Department 
imder  "  The  Elementary  Education  Act,  1870,'* 
to  enable  the  School  Board  for  the  parish  of 
Llanelly,  Carmarthen,  to  put  in  force  "The 
Lands  Clauses  Consolidation  Act,  1845,"  and 
the  Acts  amending  the  same. 
Vol.  LI. — Law  Jour.  Stat. 


P.  cxxxix.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Education  Department 
under  "The  Elementarv  Education  Act,  1870," 
to  enable  the  School  Board  for  the  parish  of 
Merthyr  Tydfil  to  put  in  force  "The  Lands 
Clauses  Consolidation  Act,  1845,"  and  the  Acts 
amending  the  same. 

P.  cxl.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Districts  of  Buxton,  Carnarvon,  Ealin?, 
Pon^ridd,  Ravensthome,  Reading  (two), 
Shipley,  Teignmouth,  Wheathamstead,  Wis- 
becn  and  Walsoken  (two). 

P.  cxli.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Districts  of  Baldersby,  Bristol,  Buxton, 
D/kwlish,  Nelson,  and  W^lliogton  in  the  county 
of  Somerset. 

cxlii.  An  Act  to  extend  the  powers  of  the  Ux- 
bridge  and  HiUingdon  Gas  Consumers  Com- 
pany ;  and  for  other  purposes. 

cxliii.  An  Act  to  authorise  the  Mersey  Docks  and 
Harbour  Board  to  construct  new  Docks  and 
other  works  on  the  Liverpool  side  of  the  River 
Mersey,  and  to  borrow  fiirther  moneys  for  that 
purpose. 

cxliv.  An  Act  to  authorise  the  Mersey  Docks  and 
Harbour  Board  to  construct  a  new  Landing 
Stage  opposite  the  South  Reserve  at  Birken- 
head, and  confirm  an  Agreement  with  reference 
thereto  between  the  said  Board  and  the  London 
and  North-western  and  Great  Western  Railway 
Companies ;  and  for  other  purposes. 

cxlv.  An  Act  for  enabling  the  Solway  Junction 
Railway  Company  to  dispose  of  the  Purchase 
Money  for  part  of  their  Undertaking ;  and  for 
other  purposes. 

cxlvi.  An  Act  for  conferring  further  powers  upon 
the  London  Central  Railway  Company  for  the 
purchase  of  Lands. 

cxlvii.  An  Act  for  making  a  Railway  from  the 
Llynvi  and  Ogmore  Railway  near  Blackmill  to 
the  Great  Western  Railway  at  Llanharan,  to  be 
called  the  Cardiff  and  Ogmore  Valley  Railway ; 
and  for  other  purposes. 

cxlviii.  An  Act  for  the  Conversion  into  Consoli- 
dated Stock  of  Annuities  issued  under  the 
Glasgow  Corporation  Gas  Act,  1869 ;  and  for 
other  purposes. 

cxlix.  An  Act  for  authorising  the  London  and 
Aylesbury  Railway  Company  to  raise  further 
Capital. 

cl.  An  Act  to  facilitate  the  Drainage  of  Mines  in 
parts  of  South  Staffordshire  and  East  Wor- 
cestershire. 

cli.  An  Act  for  amending  the  Acts  relating  to  the 
Undertaking  of  the  Alexandra  (Newport)  Dock 
Company ;  and  for  other  purposes. 
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clii.  An  Act  to  amend  "  The  Gosport  Gas  Act, 
1865,"  with  respect  to  the  price  of  Gas. 

diii.  An  Act  for  conferring  further  powers  on  the 
Cheshire  Lines  Committee  j  and  for  other  pur- 
poses. 

cliv.  An  Act  for  incorporating  the  Dudley  and 
Oldbury  Junction  Railway  Company  and  au- 
thorising them  to  make  and  maintain  Railways 
from  Oldbury,  in  the  county  of  Worcester, 
communicating  with  the  South  StafiPordshire 
and  Stour  Valley  Branches  of  the  Railways  of 
the  London  and  North-western  Railway  Com- 
pany ;  and  for  other  purposes. 

civ.  An  Act  to  enable  the  Llantrissant  and  Taff 
Vale  Junction  Railway  Company  to  effect  a 
Junction  between  their  Railway  and  the  Ely 
Valley  Railway  ;  to  extend  the  time  for  the 
completion  of  a  portion  of  their  authorised 
Railways ;  and  for  other  purposes. 

clyi.  An  Act  for  enabling  the  London  and  North- 
western Railway  Company  to  construct  new 
Railways,  to  widen  portions  of  their  existing 
Railways,  to  enlarge  their  Lime  Street  Station 
at  Liverpool ;  and  for  other  purposes. 

clvii.  An  Act  to  amend  the  constitution  of  the 
Harbour  Trust  of  Peterhead,  to  authorise  the 
construction  of  new  Works  at  the  Harbours,'and 
to  provide  for  the  further  improvement  and  main- 
tenance of  the  same ;  and  for  other  purposes. 

clviii.  An  Act  to  empower  the  Taff  Vale  Railway 
Company  to  make  new  Railways  and  acquire 
additional  Lands  in  the  county  of  Glamorgan, 
and  to  run  over  and  use  a  portion  of  the  Kail- 
way  of  the  Great  Western  Railway  Company ; 
and  for  other  purposes. 

clix.  An  Act  to  authorise  the  Corporations  of 
Dewsbury  and  Batley  in  the  West  Riding  of 
the  county  of  York  to  construct  Gasworks,  and 
t(f  purchase  the  Undertaking  of  the  Dewsbury 
and  Batley  Gas  Company ;  and  for  other  pur- 
poses. 

clx.  An  Act  for  making  a  Railway  from  Dun- 
fermline to  North  Queensferry  in  the  county  of 
Fife,  and  Pier  in  connexion  tnerewith ;  and  for 
other  purposes. 

clxi.  An  Act  for  authorising  the  London  and 
South-western  Railway  Company  to  make  and 
maintain  new  Railways  in  the  parish  of  St. 
Mary,  Battersea,  to  execute  other  works ;  to 
purchase  additional  Lands ;  and  to  raise  further 
moneys  ;  and  for  other  purposes. 

clxii.  An  Act  to  authorise  the  construction  of 
Railways  in  the  county  of  Cornwall,  to  be 
called  the  Cornwall  Mineral  Railways,  and  the 
amalgamation  therewith  of  the  New  Quay  and 
Cornwall  Junction  Railway,  and  other  under- 
takings connected  therewith. 

clxiii.  An  Act  to  enable  the  London  and  Black- 
wall  Railway  Company  to  enlarge  their  Stepney 


Station ;  to  construct  a  Landing  Her  in  the 
Thames  in  connexion  with  thdr  MiUwidl  Ex- 
tension Railway ;  to  authorise  arrangements 
with  the  Great  Eastern  Rulway  Comipany; 
and  for  other  purposes. 

clxiv.  An  Act  to  authorise  the  Provost,  Magis- 
trates, and  Town  Council  of  the  Bur^h  of 
Dimabarton  to  supply  the  Burgh  and  adjacent 
district  with  Gas ;  to  erect  a  Puer  in  the  River 
Clyde>  and  road  of  approach  thereto ;  and  for 
other  purposes. 

clxv.  An  Act  to  authorise  the  Halesowen  and 
Bromsgrove  Branch  [  Railways  Company  to 
construct  deviations  of  th^  authorised  Rail- 
ways ;  and  for  other  purposes. 

dxvi.  An  Act  to  extend  the  time  for  the  complex 
tion  of  the  Wandsworth  Bridge  and  approaches ; 
and  for  other  purposes. 

clxvii.  An  Act  to  authorise  the  Mayor,  Aldermen, 
and  Buigesses  of  the  Borough  of  Bradford,  in 
the  West  Riding  of  the  county  of  York,  to 
construct  additional  Waterworks,  to  effect 
Street  Improvements,  to  enlar^re  the  borough 
for  Municipal,  Sanitaiy,  and  other  like  pur- 
poses, to  extend  the  limits  of  Water  Supply 
of  the  Corporation ;  and  for  other  purposes. 

clxviii.  An  Act  to  confer  upon  the  Bristol  and 
North  Somerset  Railway  Company  renewed 
powers  for  making  a  Branch  Railway  to 
Camerton,  and  power  to  divert  the  road  leading 
from  Pensford  to  Stanton  Wick,  and  to  confer 
certain  powers  on  the  Great  Western  Railwav 
Company  with  respect  to  the  said  Branch 
Railway ;  and  for  otner  purposes. 

clxix.  An  Act  to  extend  the  time  for  the  pur- 
chase of  Lands  and  for  the  completion  of  the 
Belgrave  Market  $  and  for  othor  purposes. 

elxx.  An  Act  for  the  reclamation  of  open  Salt 
Marshes  in  the  parish  of  Moulton  and  else- 
where in  Lincolnshire. 

clxxi.  An  Act  to  provide  for  the  discontinuance 
of  the  appointment  of  a  Minister  to  the  second 
charge  of  the  church  and  parish  of  South  Leith, 
in  the  county  of  Edinburgh;  and  for  other 
purposes  relating  to  the  said  church  and 
parish. 

dxxii.  An  Act  to  incorporate  a  Company  far  the 
construction  of  the  Banbury  and  Chdtenham 
Direct  Railway ;  and  for  otbier  purposes. 

clxxiii.  An  Act  to  empower  the  Corporation  of 
Carlisle  to  make  and  maintain  a  new  street,  to 
alter,  divert,  and  stop  up  existing  stareets  and 
roads,  to  altar,  enlarge,  improve,  and  regulate 
the  markets,  to  borrow  money ;  and  for  oth^ 
purposes. 

clxxiv.  An  Act  to  change  the  name  of  the  Dun- 
dsdk  and  Greenore  Railway  Company,  and  to 
enable  them  to  make  a  railway  from  ^evrrj  to 
Greenore,  and  to  acquire  the  undertaking  of  the 
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Newnrand  Greenore  Railway  Company;  and 
for  other  purposes, 
clxxv.  An  Act  for  making  a  Railway  from  the 
Glasgow^  Dumbarton,  and  Helensburgh  Rail- 
way to  Kilsyth,  and  a  Railway  therefrom  to 
the  Campsie  Branch  of  the  North  British  Rail- 
way Company ;  and  for  other  purposes. 

clxxvi.  An  Act  to  incorporate  a  Company  for 
making  the  Leeds,  Castleford,  and  Pontefract 
Junction  Railway;  and  for  other  purposes. 

clxxvii.  An  Act  for  authorising  the  Llynvi  and 
Ogmore  Railway  Company  to  make  new  Rail- 
ways ;  to  deviate  portions  of  existing  Railways ; 
to  raise  additional  Capital;  to  authorise 
arrangements  with  the  Great  Western  Railway 
Company ;  and  for  other  purposes.  .     ,4 

clxxviii.  An  Act  to  confer  further  powers  on  the 
Waterford  and  Limerick  Railway  Company  in 
relation  to  their  own  Undertaking  and  the 
Undertakings  of  other  Companies;  and  for 
other  purposes. 

clzxiz.  An  Act  for  conferring  further  powers 
on  the  Lajicashire  and  Yorkshu^  Railway 
Company ;  and  for  other  purposes  relating  to 
that  Company  and  to  the  Preston  and  Wyre 
Railway. 

clxxx.  An  Act  for  conferring  additional  powers 
on  the  Metropolitan  District  Railway  Com- 
pany ;  and  for  other  purposes  relating  to  that 
Company. 

clxxxi.  An  Act  to  grant  further  powers  to  the 
Metropditan  Railway  Company. 

clzxxii.  An  Act  to  authorise  the  construction  of 
^  Works  and  Reclamation  of  Lands  in  Pagham 
Harbour  in  the  county  of  Sussex;  and  for 
other  purposes, 
dxxxiii.  An  Act  for  conferring  powers  upon  the 
Much  Wenlock  and  Severn  Junction  Railway 
Company  for  the  construction  of  Works  and 
the  raising  of  money,  and  otherwise  in  relation 
to  their  own  Undertaking  and  the  Undertakings 
of  other  Companies ;  and  for  other  purposes. 

clxxxiv.  An  Act  for  making  a  Railway  from  the 
town  of  Wisbech  in  the  county  of  Cambridge 
to  Upwell  in  the  county  of  Norfolk ;  and  for 
other  purposes. 

clxxxv.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  certain  Branch 
Railways  and  other  Works,  and  to  acouire 
certain  Lands,  in  the  counties  of  Lanark,  For- 
fer,  Renfrew,  Stirhng,  and  Perth ;  and  for  other 
purposes. 

clxxxvi.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  Branch  Riilwajrs 
connecting  their  Wilsontown  Branch  with  their 
Cleland  and  Midcalder  Line;  and  for  other 
purposes. 


clxxxvii.  An  Act  for  enlarging  the  extent  and 
improving  the  acconunodation  of  the  Citadel 
Station  at  Carlisle,  and  making  and  maintain* 
ing  new  Connecting  Lines  between  the  various 
Railways  converging  there ;  and  for  other 
purposes. 

clxxxviii.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  a  Station  at  Gordon 
Street,  Glasgow,  and  Connecting  Lines  between 
the  same  and  their  Railways  on  the  south  side 
of  that  city ;  and  for  other  purposes. 

dxxxix.  An  Act  to  confer  further  powers  on  the 
City  of  Glasgow  Union  Railway  Company,  the 
Glasgow  and  South-western  Riulway  Company, 
and  the  North  British  Railway  Company ;  and 
for  other  purposes. 

cxc.  An  Act  for  conferring  further  powers  on  the 
Great  Western  Railway  Company  in  relation 
to  their  own  Undertaking  and  the  Undertakings 
of  other  Companies ;  and  for  other  purposes. 

cxci.  An  Act  to  authorise  the  London  and  Black- 
wall  Railway  Company  to  provide  and  to  use 
Steam  Vessels  between  Millwall  and  Green- 
wich; to  authorise  arrangements  with  the 
owners  and  lessees  of  Potter's  Ferry  and  the 
Great  Eastern  Riulway  Company ;  and  for  other 
purposes. 

cxcii.  An  Act  for  making  a  Railway  in  Gloucester- 
shire, to  be  called  the  Severn  Bridge  and  Forest 
of  Dean  Central  Railway ;  and  for  other  pur- 
poses. 

cxciii.  An  Act  for  the  transfer  of  the  Swansea 
Lines  Undertaking  of  the  Swansea  and  Car- 
marthen Railways  Company  to  the  London  and 
North-western  Railway  Company;  and  for 
authorising  that  Company  to  raise  Moneys; 
and  for  other  purposes. 

cxciv.  An  Act  for  making  a  Railway  from  the 
Great  Western  Railway  at  Swindon  to  the 
London  and  South-western  Railway  at  Andover; 
and  for  other  purposes. 

cxcv.  An  Act  for  making  better  provision  for  the 
drainage  of  Lands  on  the  North  and  South 
Sides  of  the  River  Don  in  the  West  Riding  of 
the  county  of  York ;  and  for  other  purposes. 

cxcvi.  An  Act  for  embanking  and  reclaiming 
certain  waste  Land  in  the  county  of  Clare. 

P.  cxcvii.  An  Act  for  confirming  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  relating  to 
CardiflF,  Dewsbury,  Batley,  and  Birstal,  Felix- 
stowe and  Fagborough  Cliff,  Ipswich  and 
Felixstowe,  Leicester,  Middlesbrough  and 
Stockton,  Neath  and  District,  and  Newport 
(Monmouthshire). 

P.  cxc^Tii.  An  Act  to  confirm  a  Provisional  Order 
under  "The  Drainage  and  Improvement  of 
Lands   (Ireland)  Act,   1863,"    and    the  Acts 
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amending  the  same,  relating  to  Upper  GuUy 
River  Drainage  District,  Queen's  County. 

P.  cxcix.  An  Act  to  confirm  a  ProiTsional  Order 
made  by  the  Local  Government  Board  for  Ire- 
land conceminfjr  the  Local  Government  of  the 
Borough  of  Belfast. 

cc.  An  Act  for  extending  the  Municipal  and 
Police  Boundaries  of  the  Burgh  of  Ayr;  for 
dividing  the  extended  Buigh  for  Municipal 
and  Police  Purposes  into  Wards;  for  regu- 
lating the  Number  and  Election  and  defining 
the  rowers  of  the  Magistrates  and  Town 
Councillors  of  the  extended  Burgh ;  for  regu- 
lating the  Common  Good  of  the  Burgh ;  for 
abolishing  the  Petty  Customs  now  levied 
therein ;  for  empowering  the  Magistrates  and 
Town  Council  to  improve  certain  Streets,  to 
extend  the  Market-places  and  Slaughter-houses, 
to  purchase  the  Undertakings  of  the  Com- 
panies whidi  now  supply  the  Burgh  with  Gas 
and  Water,  and  to  supply  Gas  and  Water  to 
the  extended  Burgh ;  and  for  other  purposes. 

eci.  An  Act  for  conferring  additional  Powers  on 
the  London  and  North-western  Railway  Com- 
pany in  relation  to  their  own  Undertaking  and 
the  Undertakings  of  other  Companies;  and  for 
other  purposes. 

ccii.  An  Act  for  making  a  Railwi^  from  Ross  to 
Ledbury,  in  the  counties  of  Gloucester  and 
Hereford ;  and  for  other  purposes. 

cciii.  An  Act  to  abandon  the  Mumbles  Extension 
of  the  Swansea  and  Carmarthen  Railway  Com- 
pany, and  to  extend  the  time  for  the  com- 
pulsory purchase  of  Land  and  completion  of 
Railway  of  the  Company  at  Carmarthen,  to 
confer  powers  upon  the  Company  with  reference 
to  the  Undertakings  of  other  Companies;  and 
for  other  purposes. 

cciv.  An  Act  for  authorising  the  sale  and  transfer 
of  the  Undertakings  of  the  Metropqhtan  Street 
Tramways  Company,  and  the  Pimlico,  Peck- 
ham,  and  Greenwich  Street  Tramways  Com- 
pany, to  the  London  Tramways  Company, 
Lim'ited ;  and  for  other  purposes. 

ccv.  An  Act  for  granting  further  powers  to  the 
Nottingham  Gaslight  and  Coke  Company. 

ccn.  An  Act  for  supplying  with  W^ater  certain 
parishes  and  places  in  the  county  of  Edin- 
burgh. 

ccvii.  An  Act  to  authorise  the  construction  of  a 
Railway  from  Bala  to  Festiniog  in  the  county 
of  Merioneth ;  and  for  other  purposes. 

ccnii.  An  Act  to  enable  the  Great  Northern 
Railway  Company  to  extend  their  Railway 
from  Melton  Mowbray  to  Leicester;  and  for 
other  purposes. 

ccix.  An  Act  to  authorise  the  North  British 
Railway  Company  to  make  several  Railways, 
and  to  purchase  additional  Station  Lands ;  to 


abandon  certain  Railways ;  to  extend  the  time 
for  sale  of  certain  superfluous  Lands ;  to  autho- 
rise agreements  with  the  North  Monkland 
Railway  Company  and  with  the  Corporation 
of  Burntisland ;  purchase  of  the  Broxburn 
Railway,  and  amalgamation  with  the  Glasgow 
and  Milngavie  Riulway  Company;  and  for 
other  purposes. 

ccx.  An  Act  for  conferring  additional  powers  on 
the  Midland  Railway  Company  for  the  con- 
struction of  Works  and  for  the  raising  of 
Capital ;  and  for  other  purposes  in  relation  to 
their  own  Undertaking  and  the  Undertakings 
of  other  Companies. 

ccxi.  An  Act  to  constitute  a  new  body  of  Trus- 
tees for  administering  the  afifairs  of  the  Harbour 
of  New  Shoreham  in  the  county  of  Sussex; 
and  for  other  purposes. 

ccxii.  An  Act  for  vesting  the  undertaking  of  the 
Briton  Ferry  Floating  Dock  Company  in  the 
Great  Western  Railway  Company;  and  for 
other  purposes. 

ccxiii.  An  Act  for  embanking  and  for  dividing, 
allotting,  and  inclosing  Lands  in  the  parish  of 
Gedney  in  the  county  of  Lincoln. 

P.  ccxiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
"The  Elementary  Education  Act,  1870,'*  to 
enable  the  School  Board  for  London  to  put  in 
force  ''  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same. 

P,  ccxv.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  for  the  con- 
struction of  the  London  Street  Tramways 
(Saint  Pancras  Lines),  Metropolitan  Street 
Tramways  (Extensions),  Pimlico,  Peckham, 
and  Greenwich  Street  T^mways  (Extensions), 
and  W^est  London  Tramways. 

P.  ccxvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Groveroment  Board  relating 
to  the  districts  of  Ashbourne,  Bury  St.  Ed- 
munds, Epping,  Fenton,  Riclunond  (Surrey)* 
Shipley,  Stoke,  Tong  Street,  and  Ventnor. 

ccxvii.  An  Act  to  extend  the  powers  of  the 
Royal  Bank  of  Scotland,  and  to  alter  and 
enlarge  the  provisions  of  the  Charters  relating 
thereto. 

ccxviii.  An  Act  to  make  better  provision  for  the 
Sewerage  of  a  part  of  the  parish  of  Becken- 
ham  in  the  county  of  Kent;  and  for  other 
purposes. 

ccxix.  An  Act  for  the  cultivation  and  improve- 
ment of  certain  Waste  Lands  in  Pegwdl  Bay 
and  Sandwich  Flats,  and  the  improvement  of 
Sandwich  Haven,  in  the  county  of  Kent. 

ccxx.  An  Act  to  authorise  the  construction  by 
the  Great  Northern  Rail\i*ay  Company  of 
Railways  in  the  West  Riding  cf  Yorkshire  for 
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connecting  Keighley  with  Bradford  and 
Halifax. 

ccxxi.  An  Act  to  vest  in  the  London  Street 
Tramways  Company  certain  Tramways  autho- 
rised by  the  "North  Metropolitan  Tramways 
Act,  1870,"  and  to  enable  that  Company  to 
raise  further  moneys;  and  for  other  purposes. 

ccxxii.  An  Act  for  making  a  Railway  between 
Manchester,  in  the  county  of  Lancaster,  and 
Alderley,  in  the  county  of  Chester,  with 
Branches  therefrom ;  and  for  other  purposes. 

ccxxiii.  An  Act  to  authorise  the  Metropolitan 
Street  Tramways  Company  to  raise  further 
moneys ;  and  for  other  purposes. 

ccxxiv.  An  Act  to  incorporate  a  Company  and 
authorise  the  construction  of  Tramways  in  the 
county  of  Kent ;  and  for  other  purposes. 

ccxxv.  An  Act  for  enabling  the  London  and 
North-western  Railway  Company  to  enlarge 
and  improve  the  Old  Harbour  at  Holyhead, 
and  to  construct  works  in  connexion  there- 
with ;  and  for  other  purposes. 

ccxxvi.  An  Act  for  incorporating  the  Tunbridge 
Wells  and  Eastbourne  Railways  Company ; 
and  for  other  purposes. 

ccxxvii.  An  Act  for  authorising  the  construction 
of  Railways  from  Over,  near  the  River  Severn, 
to  Newent,  and  from  Newent  to  Dymock,  in 
the  county  of  Gloucester ;  and  for  other  pur- 
poses. 

ccxxviii.  An  Act  for  authorising  and  carrying 
into  e£Pect  the  purchase  by  the  Caledonian 
Railway  Company  of  the  portion  of  the  Solway 
Junction  Railway  lying  oetween  Annan  and 
Kirtlebridge  Junction ;  and  for  other  purposes. 

ccxxix.  An  Act  for  making  a  Railway  in  Berk- 
shire and  Hampshire,  to  be  called  the  Didcot, 
Newbuiy,  and  Southampton  Junction  Railway. 

ccxxx.  An  Act  for  making  a  Railway  from  the 

Ely  Valley  Railway  into  the  Clydach  Valley ; 

and  for  other  purposes, 
ccxxxi.  An  Act   for .  making   a  Railway  ftova 

Pontesbury  to  Snaolbeach  and  Tankemlle  in 

the  county  of  Salop. 

ccxxxii.  An  Act  for  leasing  the  Buckley  Railway 
to  the  Wrexham,  Mold,  and  Connah's  Quay 
Railway  Company;  and  to  make  certain  ar- 
rangements with  reference  to  the  Capital  of  the 
Wrexham,  Mold,  and  Connah's  Quay  Railway 
Company ;  and  for  other  purposes. 

ccxxxiii.  An  Act  to  authorise  the  Belfast  Street 
Tramways  Company  to  construct  additional 
Street  TVamways  in  the  counties  of  Antrim  and 
Down ;  and  for  other  purposes. 

ccxxxiv.  An  Act  to  authorise  the  construction  of 
a  Railway  from  near  the  Rye  Station  of  the 
South-eastern  Railway  in  Sussex  to  Denge- 


ness  in  Kent,  together  with  ^a  Pier  at  the 
termitnation  thereof. 

ccxxxv.  An  Act  for  conferring  further  Powers  on 
the  Dover  Harbour  Board  ;  and  for  other 
purposes. 

ccxxxvi.  An  Act  to  extend  the  time  for  the  com- 
pletion of  certain  of  the  authorised  Works  of 
the  Edinburgh  Street  Tram^t'ays  Company; 
and  for  other  purposes. 

ccxxxvii.  An  Act  to  authorise  the  Construction 
of  the  Forth  Bridge  Railway. 

ccxxxviii.  An  Act  to  incorporate  a  Company  for 
the  purpose  of  making  and  maintaining  a 
Railway  from  the  Birmingham  and  Oxford 
section  of  the  Great  Western  Railway  in  the 
parish  of  Rowington  and  county  of  Warwick 
to  Henley-in-Arden  in  the  same  county ;  and 
for  other  purposes. 

ccxxxix.  An  Act  to  authorise  the  Hoylake  and 
Birkenhead  Rail  and  Tramway  Company  to 
extend  their  Railways ;  and  for  other  purposes. 

ccxl.  An  Act  to  authorise  the  Construction  of  a 
Railway  from  the  Port  of  Larne  to  the  Town 
and  neighbourhood  of  BaUyclare  in  the  county 
of  Antrim ;  and  for  other  purposes  connected 
with  the  said  Railway. 

ccxli.  An  Act  for  making  certain  Railways  in  the 
counties  of  Chester,  Flint,  and  Denbigh ;  and 
for  other  purposes. 

ccxlii.  An  Act  for  the  Improvement  of  the 
borough  of  Criccieth  in  the  couftty  of  Car- 
narvon. 

ccxliii.  An  Act  for  conferring  Powers  upon  the 
Commissioners  of  Her  Majesty's  Treasury,  and 
for  making  other  provisions  with  respect  to  the 
money  deposited  m  respect  to  the  application 
to  Parliament  for  "The  Dublin,  Rathmines, 
&c.  Railway  Act,  1865." 

ccxliv.  An  Act  to  authorise  the  Edinburgh, 
Loanhead,  and  Roslin  Raili»*ay  Company  to 
make  and  maintain  certain  new  Railways ;  and 
for  other  purposes. 

ccxlv.  An  Act  for  making  Railways  to  connect 
the  Evesham  and  Redditch  Railway  with  the 
East  and  West  Junction  Railway;  and  for 
other  purposes. 

ccxlvi.  An  Act  for  making  a  Railway  in  the 
counties  of  Limerick  and  Kerry ;  and  for  other 
purposes. 

ccxlvii.  An  Act  to  enable  the  Metropolitan  and 
Saint  John's  Wood  Railway  Company  to  con- 
struct Railways  to  join  the  Hampstead  Junc- 
tion Railway  and  the  Midland  Radway,  with  a 
Branch  to  WiUesden,  and  to  confer  certain 
other  powers  upon  the  Company,  and  upon  the 
London  and  North-western,  the  Midland,  and 
the  Metropolitan  Railway  Companies ;  and  for 
other  purposes. 
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ccxlviii.  An  Act  to  empower  the  Southern  Rail- 
way Company  to  make  an  Extension  Railway 
to  Cashel ;  to  make  Working  Agreements  with 
other  Commnies ;  to  enable  the  Waterford  and 
Limerick  Railway  Company  to  subscribe  for 
portion  of  the  Capital  of  the  Company;  to 
provide  for  a  Baronial  Guarantee  on  portion  of 
the  Company's  Share  Capital;  and  for  other 
purposes. 

ccxlix.  An  Act  for  making  a  Railway  from  the 
Bodmin  and  Wadebridge  Railway  to  Delabole ; 
and  for  other  purposes. 

ccl.  An  Act  for  incorporating  the  Cornwall 
Mineral  and  Bodmin  and  Wadebridge  Junction 
Railway  Company,  and  for  authorising  them 
to  make  and  maintain  the  Cornwall  Mineral 
and  Bodmin  and  Wadebridge  Junction  Rail- 


way, and  for  authorising  arrangements  between 
them  and  other  Railway  Companies;  and  for 
other  purposes. 

ccli.  An  Act  for  conferring  further  Powers  on 
the  Somerset  and  DorsS  Railway  Company 
for  the  construction  of  Works,  and  otherwise 
in  relation  to  their  Undertaking ;  and  for  other 
purposes. 

cclii.  An  Act  for  the  Lease  of  the  Undertaking  of 
the  Belfast,  Holywood,  and  Bangor  Railway 
Company. 

ccliii.  An  Act  for  authorising  the  Construction 
of  Street  Tramways  in  certain  parts  of  Brad- 
ford in  the  west  riding  of  the  county  of  York, 
and  the  neighbourho^  thereof;  and  for  other 
purposes. 


PRIVATE    ACTS, 

PRINTED  BY  THE  QUEEN'S  PRINTER, 
AND  WHEREOF  THE  PRINTBD  COPIES  MAY  BE  GIVEN  IN  EVIDENCE. 


1.  An  Act  for  yesting  the  Lands  and  Estate  of 
Cupar  Grange  in  the  county  of  Perth  in  Trus- 
tees, for  the  purpose  of  being  sold,  and  for  the 
purchase  of  other  lands  to  be  entailed ;  and  for 
other  purposes. 

2.  An  Act  for  carrying  into  effect  an  Agreement 
dated  the  first  day  of  August  one  thousand 
eight  hundred  and  seventy-one,  between  Wil- 
liam Thomas  Bum  Callander  and  Mary  Harriet 
Bum  Callander,  Spinster,  of  the  firist  part; 
Henry  Callander,  an  Infant,  of  the  second 
part ;  and  Mary  Frederica  Beauclerk  Coventry 
or  Callander,  Widow,  the  Honourable  Henry 
Amelius  Coventry,  and  Henry  Amelius  Beau- 
clerk  Coventry,  tutors  and  curators  of  the  said 


Henry  Callander,  of  the  third  part;  for  the 
compromise  and  settlement  of  claims  by  the 
said  William  Thomas  Bum  Callander  and 
Mary  Harriet  Bum  Callander  agfunst  the  en- 
tailed estates  of  Crichton  and  Prestonhall  in 
the  county  of  Edinburgh,  Elphinstone  in  the 
county  of  Haddington,  and  Westertown  in  the 
county  of  Stirling,  and  the  hdrs  of  entaU  for 
the  time  bein^^  of  the  said  Estates,  for  seeuri^ 
of  the  provisions  mentioned  in  the  said  Agree- 
ment ;  and  to  raise  Money  on  the  Security  of 
the  said  Estates  for  payment  of  iJie  said -pro- 
visions; and  for  other  purposes  lelAting 
thereto. 


PRIVATE    ACT, 
NOT  PRINTED. 


3.  An  Act  to  dissolve  the  Marriage  of  Frederick  Malcomson,  of  Portlaw,  in  the  county  of  Waterford, 
Ireland,  with  Marcella  Malcomson  his  now  wife,  and  to  enable  him  to  mairy  again ;  and  for 
other  purposes. 
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Note. — ^The  capital  letters  placed  after  the  chapter  hare  the  follo^ng  signification : — 

£.  that  the  Act  relates  to  England  (and  Wales,  if  it  so  extend). 

S.           „  „  Scotland  exclusively, 

I.            ,f  „  Ireland  exclusively. 

£.  &  I.   „  „  England  and  Ireland. 

E.  &  S.  „  „  England  and  Scotland. 

U.K.      „  „  Great  Britain  and  Ireland  (and  Ck)lonies,  if  it  so  extend). 

C.           „  „  The  Colonies,  or  any  of  them. 

^*^  The  Acts  are  indexed  under  every  head  occurring  in  the  Htle. 


Acts  C!ontinuanoe.  See  Expiring 
Laws  Continuance.  Turnpike 
Trusts. 

Acts  Repeal.  See  Statute  Law 
Revision.    Turnpike  Trusts. 

Aden.    See  Slave  Trade. 

Address  to  Her  Majesty.  See 
Endowed  Schools  Act,  1869. 

Administration  of  Justice.  See — 
Bastardy.  Children's  Employ- 
ment. Coroners  (Lanfl^urgh). 
Custody  of  Infants.  Evidence. 
Extradition.  Gaming,  &c. 
Grand  Juries.  Intestates 
Widows  and  Children.  Juries. 
Law  Agents.  Matrimonial 
Causes.  Municipal  Corpora* 
tions  Evidence.  Peace  Preser- 
vation. Petitions  of  Right. 
Procurators.  Queen's  Bench. 
Small  Penalties.  Supreme 
Court  of  Judicature.  Vagrant 
Law  Amendment. 

African  Slave  Trade.  See  Slave 
Trade. 

Agricultural  Children;  to  regu- 
late the  Employment  of  Chil- 
dren in  Agriculture 

Allotment  under  Indosure  Acts ; 
for  making  better  provision  for 


Chap. 


-    67.    E. 


the  management  in  certain 
cases  of  Lands  allotted  under 
Local  Acts  of  Inclosure  for  the 
benefit  of  the  Poor 

Annuities,  Government ;  to  fiacili- 
tate  the  payment  of  certain 
annuities  for  life  or  years  pay- 
able by  the  Commissioners  for 
the  Reduction  of  the  National 
Debt  .  -  -  . 

Annuities  Redemption.  See  Per- 
manent Charges  on  the  Con- 
solidated Fund. 

Annuity.  See  Edinburgh  (Duke 
of). 

Appellate  Jurisdiction.  See  Su- 
:  preme  Court  of  Judicatiure. 

Application  of  Aids.  See  Con* 
solidated  Fund. 

Appropriation  of  Supplies;  to 
apply  a  sum  out  of  the  Con- 
sobdated  Fund  to  the  service 
of  the  year  ending  dist  March 
1874,  and  to  ap{n*opriate  the 
Supplies  grranted  in  this  Ses- 
sion of  Parliament 

Artillery  Volunteer  Force;  to 
provide  for  the  Establishment 
of  a^  Royal  Naval  Artillery 
Volunteer  Force  • 


Chap. 


19.    E. 


44.    U.K. 


.    79.    U.K. 


77.    E.dpS. 
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Chap. 
Army;    for    punishing    Mutiny 

and  Desertion,  ana    for    the 

better  payment  of  the  Army 

and  their  Quarters        -  -     10.     U.K. 

• for  making  provision  for 

facilitating  the  Manoeu\Tes  of 

Troops  to  be  assembled  during 

the  ensuing  Autumn  -  -    5S,     E. 

Sec  also  Militia. 

Assessment  of  Income  Tax;  to 

make  provision  for  the  Assess- 
ment of  Income  Tax,  and  as  to 

Assessors  in  the  Metropolis    -      8.     U.K. 
Attorneys  and   Solicitors^     See 

Law  Agents. 
Australian     Colonies     Customs 

Duties ;  to  amend  the  law  with 

respect  to  Customs  Duties  in 

the  Australian  Colonies  -    22.     C. 

Autumn  Manoeuvres ;  for  making 

Provision  for  facilitating  the 
lanceuvres  of  Troops  to  be 
assembled  during  the  ensuing 
Autumn  -  -  -    58.    E. 


Ballot  Act  Amendment.  See 
PoUing  Districts.  Registration 
of  Voters. 

Barristers  (Revising) ;  to  amend 
the  Law  relating  to  the  ap- 
pointment of  Revising  Barris- 
ters and  the  holding  of  Revi- 
sion Courts     -  -  -TO.    E. 

Bastardy;  to  amend  the  Bas- 
tardy Laws     -  -  -      9.    E. 

Blackwater  Bridge;  to  afford 
facilities  for  the  transfer  to  the 
Grand  Juries  of  the  counties 
of  Cork  and  Waterford  of  the 
bridge  across  the  river  Black- 
water,  near  the  town  of 
Youghal ;  and  for  other  pur- 
poses relating  thereto  -    46.    I. 

« to  amend  the  Act  30  &  31 

Vict.  c.  57.,  "-to  authorise  the 
"  Comimissioners  of  Her  Ma- 
**  jesty's  Treasury  to  oom- 
"  pound  the  pubUc  debt  due 
"  by  the  Commissioners  of  the 
**  bridge  across  the  river  Black- 
**  water,  near  the  town  of 
"  Youghal,  in  the  county  of 
"  Cork,  and  for  the  transfer  of 
**  the  said  bridge  to  the  Grand 
**.  Juries  of  the  counties  of 
"  Cork  and  Waterford;  and 
**  for  other  purposes  relating 
"  thereto "     -  -  -    47.     I. 

Bonds.    See  Exchequer  Bonds. 


Chap. 

Borough  Byelaws.  See  Municipal 
Corporations  Evidence. 

Burial  Grounds ;  to  afford  further 
facilities  for  the  Conveyance  of 
Land  for  Sites  £or  Places  of 
Religious  Worship  and  for 
Burial  Places  -  -  -    50. 

Byelaws  of  Boroughs.  See  Mu- 
nicipal Corporations  Evidence. 


Caicos  Islands;  to  enable  Her 
Majesty  by  Order  in  Council 
to  annex  the  Turks  and  Caicos 
Islands  to  the  Colony  of  Ja- 
maica -  -  -      6.     C. 

Cambridge;  to  amend  so  much 
of  section  four  of  the  Public 
Health  Act,  1872  (35  &  36 
Vict.  c.  79.),  as  relates  to  the 
Cambridge  Commissioners      -    73.     E. 

Canada  (Public  Works)  Loan ;  to 
authorise  the  Commissioners  of 
Her  Majesty's  Treasury  to 
guarantee  the  payment  of  a  ^ 
loan  to  be  raised  by  the  Govern- 
ment of  Canada  for  the  con- 
struction of  public  works  in 
that  country;  and  to  repeal  the 
Canada  Defences  Loaii  Act, 
1870  (33  &  34  Vict.  c.  82.)      -    45.     C. 

Canal  iWffic.  See  Railway  and 
Canal  Traffic. 

Canonries  Endowment.  See  Ca- 
thedral Acts  Amendment. 

Cathedral  Acts  Amendment;  to 
amend  the  Act  3  &  4  Vict. 
c.  113.  for  the  Regulation  of 
Cathedrals,  and  to  facilitate 
the  endowment  of  Canonries 
by  private  benefoiction    -         -    39.    E. 

Chancery,  Court  of.  See  Custody 
of  Infants.  Supreme  Court  of 
Judicature. 

Children  of  Intestates;  for  the 
Relief  of  Widows  and  Children 
of  Intestates  where  the  personal 
estate  is  of  small  value    -        -    52.    £.  &  I. 

Children's  Emplo3rment;  to  re- 
gulate the  Employment  of 
Children  in  Agricolture  -        -    67*    £• 

Church  of  England.  See  Cathe- 
dral Acts  Amendment.  Eccle- 
siastical Commissioners.  Mar- 
riages. Tithe  Commutation 
Acts  Amendment. 

Civil  Service.  See  Superannua- 
tions, &c. 

Colonies,  Acts  relating  exclusively 
to.      See  Austmlian  Colonies 
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Customs  Duties.  Canada 
(Public  Works  Loan).  Indian 
Railways.  Jamaica.  New 
Zealand.  Turks  and  Caicos 
Islands. 

Conmiissioners  for  Reduction 
of  the  National  Debt.  See 
Government  Annuities. 

Commissioners  of  Northern 
Lij(hthouses.  See  Portpatrick 
Harbour. 

Conmiissioners  of  Salmon 
Fisheries,  to  discontinue  the 
Office  of       -  -  .    13.    E. 

Commons  Inclosure ;  for  making 
better  provision  for  the  manage- 
ment in  certain  cases  of  Lands 
allotted  under  Local  Acts  -of 
Inclosure  for  the  benefit  of  the 
Poor    -  .  -  -    19.     E. 

Consolidated  Fund;  to  apply 
certain  sums  out  of  the  Con- 
soUdated  Fund  to  the  service 
of  the  years  ending  Slst  March 
1872, 1873,  and  1874      -       -      3.    U.K. 

to     apply     the     sum     of 

12,000,000/.  out  of  the  Con- 
solidated Fund  to  the  service 
of  the  year  ending  the  31st 
March  1874     -  -  -    26.    U.K. 

to  apply  a  sum  out  of  the 

Consolidated  Fund  to  the  ser- 
vice of  the  year  ending  the 
31st  March  1874,  and  to  appro- 
priate the  Supplies  grantea  in 
this  Session  of  Parliament       -    79.    U.K. 

—  to  make  provision  for  the 
Redemption  of  divers  per- 
manent Charges  on  the  Uon- 
solidated  Fund  and  on  the 
Votes  of  Parliament    -  -    57.    U.K. 

See    also    Treasury    Chest 

Fund. 

Constabulaiy  (Ireland) ;  to  amend 
the  Laws  relating  to  the  Pay 
of  the  Royal  Irish  Constabulary    7'^*     L 

Cork  County.  See  Blackwater 
Bridge. 

Coroners  (Langbaurgh)  ;  to  au- 
thorise the  division  of  the  Wa- 
pentake of  Langbaurgh  in  the 
county  of  York  into  Districts  for 
the  purpose  erf  Coroners  juris- 
diction, and  the  appointment 
of  additional  Coroners  for  the 
said  Wapentake  -  -    81.     E. 

Corporation  Byelaws.     See  Evi- 
dence. 
County  Debentures;   to  amend 
the  Law  relating  to  Securities 


Chap, 
for  Loans  contracted  by  County 
Authorities      -  -  -    35.    E. 

County  Presentments.  5ee  Grand 
Jury  Presentments. 

Court  of  Chancery.  See  Custody 
of  Infants.  Supreme  Court  of 
Judicature. 

Court  of  Queen's  Bench.  See 
Queen's  Bench  (Ireland). 

Cove  Chapel  Mairiages;  for  le- 
galizing certain  Marriages 
solemnized  in  Cove  Chapel  in 
Pitt  Portion,  in  the  Parish  of 
Tiverton,  Devon         -  -      I.E. 

Crown  Lands;  for  making  pro- 
vision as  to  certain  portions,  of 
Her  Majesty's  Woods,  Forests, 
and  Land  Revenues,  and  for 
other  purposes  relating  thereto     36.     U.K. 

Crown  Private  Estates ;  to  explain 
and  amend  The  Crown  Private 
Estates  Act,  1862  (25  &  26 
Vict.  c.  37.)        -  -         -    61.    U.K. 

Custody  of  Infiints;  to  amend  the 
Law  as  to  the  Custody  of 
Infants  -  -  -    12.     E.  &  I. 

Customs ;  to  grant  certain  Duties 
of  Customs  and  Inland  Re- 
venue, and  to  alter  other 
Duties  .  .  .18.    U.K. 

to    amend    the   Law   with 

respect  to  Customs  Duties  in 

the  Australian  Colonies  -    22.     C. 

to  alter  the  Duties  of  Cus- 
toms upon  Sugar  in  the  Isle  of 
Man  -  .  .29.    U.K. 


Debentures,  County;  to  amend 

the  Law  relating  to  Securities 

for  Loans  contraicted  by  County 

Authorities      -  -  -    35.     E. 

Defence  Acts  Amendment;  for 

the  Amendment  of  the  Defence 

Acts,  1842  and  I860  (5  &  6 

Vict.  c.  94.  and  23  &  24  Vict. 

c.  112.)  -  -  .72.     U.K. 

Desertion.    See  Mutiny. 
Divorce  Court.    See  Matrimonial 

Causes. 
Dublin  University;    to  abolish 

Testa  in  Trinity  College  and 

the  Universitv  of  Dublin        -    21.    I. 
Duke  of  Edinburgh's  Annuity. 

See  Edinburgh  (Duke  of). 


East  Africa.    See  Slave  Trade. 
East  India  Company.    See  East 
India  Stocky  &c. 
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East  India  Stock,  &c. ;  to  provide 
for  the  Redemption  or  Commu- 
tation of  the  Dividend  on  the 
Capital  Stock  of  the  East  India 
Company,  and  for  the  transfer 
of  the  Security  Fund  of  the 
India  Company  to  the  Secre- 
tarv  of  State  in  Council  of 
India,  and  for  the  Dissolution 
of  the  East  India  Company    - 

—^  to  enable  the  Secretary  of 
State  in  Council  of  India  to 
raise  Money  in  the  United 
Kingdom  for  the  Service  of  the 
Government  of  India  • 

Ecclesiastical  Commission;  for 
amending  the  Ecclesiastical 
Commissioners  Acts,  1 840  and 
1850(3  &  4  Vict.  c.  113.  and 
13  &  14  Vict.  c.  94.),  and  for 
other  purposes 

Edinburgh  (Duke  of) ;  to  enable 
Her  Majesty  to  provide  for  the 
Establishment  of  His  Royal 
Highness  the  Duke  of  Edin- 
burgh and  Her  Im])erial  High- 
ness the  Grand  Duchess  Marie 
Alexandrovna  of  Russia,  and 
to  settle  an  annuity  on  Her 
Imperial  Highness 

Education  and  Schools.  See  Ele- 
mentary Education  Act,  1870. 
Endowed  Schools  Act,  1869. 
Highland  Schools.  Public 
Schools  Act,  1868. 

Elections,  Parliamentary.  See 
Polling  Districts.  Registration 
of  Voters.   Revising  Barrbters. 

Elementary  Education  Act,  18/0; 
to  amend  the  Elementaiy  Edu- 
cation Act,  1870  (33  &  34  Vict, 
c.  75.),  and  for  other  purposes 
connected  therewith    - 

■  to  authorise  Advances  to  the 
Public  Works  Loan  Commis- 
sioners for  enabling  them  to 
make  Loans  to  School  Boards 
in  pursuance  of  the  Elemen- 
tary Education  Act,  1870  (33  & 
34  Vict.  c.  75.),  and  to  Sanitary 
Authorities  in  pursuance  of  the 
PubUc  Health  Act,  1872  (35  & 
36  Vict.  c.  79.) 

Employment  of  Children  in  Agri< 
culture,  to  regulate  the 

Endowed  Schools  Act,  1869;  to 
continue  and  amend  the  En< 
dowed  Schools  Act,  1869  (32  & 
33  Vict.  0.  56.) 


Chap. 


17.    U.K. 


.    32.    U.K. 


.    64.    E. 


-    80.     U.K. 


-    86.    E. 


-    49.    U.K. 
67.    E. 


.    87.    E. 


Ctaapw 
Endowed  Schools  Act,  1 869 ;  to 

enlarge  the  time  within  which 

an  Address  by  either  House 

of  Parliament  against  certain 

Schemes  made  under  the  En- 
dowed Schools  Act,  1869,  may 

be  presented  to  Her  Majesty    -      7.    E. 
Endowment  of  Canonries.     See 

Cathedral  Acts  Amendment. 
Epping  Forest;    to  extend  the 

time  for   the  Epping   Forest 

Conmiissioners  to  make  their 

final  Report    -  -  -      5.     E. 

Eton.      See  St.  John's   Chapel 

(Eton)  Marriages. 
Eton  College ;  to  amend  section 

twenty-four     of    the    Public 

Schools  Act,  1868  (31   &  32 

Vict.  c.  118.),  with  respect  to 

the  property  of  Eton  College  -    62.     £. 
Evidence;  to  facilitate  the  Proof 

of  Byelaws  and  Proceedings  of 

Municipal    Corporations     in 

England  and  Wales    -  -    33.     £. 

Exchequer.  Bonds;  to  raise  the 

sum   of    1,600,000/.    by  Ex- 

cheauer  Bonds  for  the  service 

of  tne  year  ending  3l8t  Maidi 

1874    -  .  .  -54.    U.K. 

Excise.    See  Inland  Revenue. 
Expiring  Laws  Continuance ;  to 

continue  various  expiring  Laws    75.     U.K. 
Extradition ;  to  amend  the  Ex- 
tradition Act,  1870  (33  &  34 

Vict.  c.  52.)    -  .  .60.     U.K. 


Fairs;  to  amend  the  Law  relating 

^  to  Fairs  in  England  and  Wales    37.     E. 

Fisheries  (Salmon);  to  amend 
the  LaMT  relating  to  Salmon 
Fisheries  in  England  and  Wales    71.     £. 

—  to  discontinue  the  office  of 
Special  Commissioners  of  Sal- 
mon Fisheries  in  England       •*     13.     £. 

Fulford  Chapel  Marriages;  for 
legalizing  Marriages  solemnised 
in  Fulford  Chapel  in  the  Parish 
of  Stone,  Staffordshire  •    20.    E. 


Gaming,  &c. ;  to  amend  the  Act 
5  Geo.  4.  c  83.,  "for  the 
'*  punishment  of  idle  and  dis- 
'*  orderly  persons  and  rogues 
"  and  vagabonds  in  that  part 
"  of  Great  Britain  called  j^- 
"  land,"  and  to  repeal  The 
Vagrant  Act  Amendment  Act, 
18^  (31  &  32  Vict,  c  52.)     -    38.    E. 
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Gardens.   See  Market  Gardens. 

Gas  and  Water  Facilities ;  to  ex- 
tend and  amend  the  provisions 
of  the  Gas  and  Water  Works 
Facilities  Act,  1870  (33  &  34 
Vict.  c.  70.)    -  .  -89.    U.K- 

Goremment  Annuities ;  to  fiacili* 
tate  the  payment  of  certain 
annuities  for  life  or  years  'pay* 
able  by  the  Commissioners  for 
the  Reduction  of  the  National 
Debt  -  .  -    44.    U.K. 

Grand  Juries;  to  regidate  the 
Summoning  of  Grand  Juries 
in  the  Court  of  Queen's  Bench 
in  Ireland       -  -  -    66.    I. 

Grand  Jury  Presentments;  to 
amend  tne  Act  6  &  7  Vict, 
c.  116.  ''to  consolidate  and 
"  amend  the  Laws  relating  to 
"  the  Presentment  of  Piiblic 
"  Money  by  Grand  Juries  in 
"  Ireland"    ;-  -  -    34.    I. 

Gratuities,  &c.  See  Superan- 
nuations, &c. 

Gretton  Chapel  Marriages;  for 
Ic^izing  Marriages  solem- 
nized in  Gretton  Chapel  in  the 
Parish  of  Winchcomb,  Glou- 
cestershire     -  -  -    24.    E. 


Harrow  School;  to  amend  the 
Public  Schools  Act,  1868  (31 
&  32  Vict.  c.  118.),  as  to  the 
Properly  of  Shrewsbury  and 
Harrow  Schools  -  -    41.     E. 

High  Court  of  Justice.  See  Su- 
preme Court  of  Judicature. 

Highland  Schools ;  to  make  bet- 
ter provision  respecting  certain 
sums  payable  to  Schoolmasters 
of  Highland  Schools  under  the 
Act  1  &  2  Vict.  c.  87.,  "  to 
''  facilitate  the  foundation  and 
*'  endowment  of  additional 
"  Schools  in  Scotland"  -    53.    S. 


Inclosure  Act  Allotments;    for 

making  better   provision    for 

the    management    in    certain 

cases  of  Lands  allotted  under 

Local  Acts  of  Inclosure  for  the 

benefit  of  the  Poor        -         -    19.    E, 
Income  Tax  ;  to  make  provision 

for  the  Assessment  of  Income 

Tax,  and  as  to  Assessors  in  the 

Metropolis      -  -  -      8.     U.K. 

—See  also  Inland  Revenue. 


India  Company.  See  East  India 
Stock,  &c. 

India  Stock.  See  East  India 
Stock,  &c. 

Indian  Railway  Registration ; 
to  enable  Indian  Rauway  Com- 
^nies  to  issue  and  register 
Shares  and  Securities  in  India    43.    0. 

Infants,  to  amend  the  Law  as  to 
the  Custody  of  -  -    12.    E  &  L 

Inland  Revenue ;  to  gprant  certain 
Duties  of  Customs  and  Inland 
Revenue  [Customs;  Excise; 
and  Income  Tax],  and  to  alter 
other  Duties  -  -  -    18.    U.K. 

^to  make  provision  for  Hhe 

Assessment  of  Income  Tax, 
and  as  to  Assessors  in  the  Me- 
tropolis        C-  -  -  .   8.    U.K. 

Intestates  Widows  and  Children ; 
for  the  Rdief  of  Widows  and 
Children  of  Intestates  where 
the  personal  estate  is  of  small 
value  •  -  •    52.    E&I. 

Ireland,  Acts  relating  exclusively 
to.  See — Blackwater  Bridge. 
Constabulary.  Dublin  Uni- 
versity. Grand  Juries.  Grand 
Jury  Presentments.  Juries. 
Mamages.  Peace  Preserva- 
tion. Petitions  of  Right. 
Polling  Districts.  Prison  Offi- 
cers Superannuation.  Protec- 
tion of  Life,  &c.  Queen's 
Bench.  Re^tration  of  Voters. 
Royal  Lnsh  Constabulary. 
Sanitary  Act,  1866.  Small  Pe- 
nalties. Trinity  College,  Dub- 
lin. 

Irish  Constabulary,  to  amend  the 
Laws  relating  to  the  Pay  of 
the  ...    74.    I. 

Isle  of  Man ;  to  alter  the  Duties 
of  Customs  upon  Sugar  in  the 
Isle  of  Man    -  -  -    29.     U.K. 


Jamaica ;  to  enable  Her  Majesty 
by  Order  in  Council  to  annex 
the  Turks  and  Caicos  Islands 
to  the  Colony  of  Jamaica        -      6. 

Judicature,  Supreme  Court  of; 
for  the  constitution  of  a  Su- 
preme Court,  and  for  other 
purposes' relating  to  'the  better 
Administration  of  Justice  in 
England ;  and  to  authorise  the 
transfer  to  the  Appellate  Di- 
vision of  such  Supreme  Court 
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Chip, 
of  tbe  Jurisdiction  of  the  Ju-ir 
dicial  Committee  of  Her  Ma- 
jesty's Privy  Council  -    06,    E. 

Junes;  to  amend  the  Law  re- 
lating to  Juries  in  Ireland       -    27.     I. 

See  also  Grand  Juries. 

Justice,  Administration  of.  See 
— Bfistardy.  Children's  Em- 
ployment. Coroners  (Lang- 
baurgh).  Custody  of  Infants. 
Evidence.  Extradition.  Gam- 
ing, &c.  Grand  Juries.  In- 
testates Widows  and  Children. 
Juries.  Law  Agents.  Ma- 
trimonial Causes.  Municipal 
Corporations  Evidence.  Peace 
Preservation.  Petitions  of 
Right.  Procurators.  Queen's 
Bench.  Small  Penalties.  Su^ 
preme  Court  of  Judicature. 
Vagrant  Law  Amendment. 


King's  College,   London. 
Thames  Embankment. 


See 


Land  Revenues.  See  Crown 
Lands. 

Langbaurgh  Coroners ;  toautho-  ^ 

rise  the  division  of  the  Wapen- 
take of  Lanffbaurgh  in  the 
county  of  Yoric  into  Districts 
for  the  purpose  of  Coroners 
jurisdiction,  and  the  appoint- 
ment of  additional  Coroners  for 
the  said  Wapentake    -  -    81.    E. 

Law  Agents ;  to  amend  the  Law 
relating  to  Law  Agents  prac- 
tising m  Scotland        -  -    63.    S. 

liffhthouses.  5ee  Northern 
lighthouses. 

Loans.  See  Blackwater  Bridge. 
Canada.  County  Debentures. 
Exchequer  Bonds.  New  Zea- 
land.   Public  Works. 

London  University;  to  amend 
the  Medical  Acts  so  far  as 
relates  to  the  University  of 
London  -  -  -    55.    E. 


Madagascar.    See  Slave  Trade. 
Man/isle  of;  to  alter  the  duties 

of  Customs  upon  Sugar  in  the 

Isle  of  Man     -  -  -    29.    U.K. 

Marine  Mutiny ;  for  the  Repfula- 

tion  of  Her  Majesty's  Royal 

Marine  Forces  while  on  shore  -    11.    U.K. 


Chap. 
Market  Gardens;  for  amending 
the  Hthe  Conmiutation  Acts, 
6  &  7  Will.  4.  c.  71.,  2&  3 
Vict.  c.  62.,  3  &  4  Vict.  c.  15., 
and  23  &  24  Vict.  c.  93.,  with 
respect  to  -  -       -    42.    E. 

Mama^;  to  amend  the  Law 
relating  to  Marriages  in  Ire- 
land in  certain  cases    -  -     IG.     I. 

to    extend    to     Suits   for 

Nullity  of  Marriage  the  Law 
with  respect  to  the  Intervene 
tion  of  Her  Mijestjr's  Proctor 
and  others  in  Suits  m  England 
for  dissolving  Marriages  -    31.     E. 

Marria^  Le^ilization  $  for  le- 
galizing certain  Marriages 
solemnized  in  Cove  Chapel  in 
Pitt  Portion  in  the  parish  of 
Tiverton,  Devon  -  -      1.    E. 

for     legalizing     Marriages 

solemnized  in  Fulford  Chapel, 
in  the  parish  of  Stone,  Stafford- 
shire -  -  -    20.    E. 

for     legalizing     Marriages 

solemnized  in  Gretton  Chapel 
in  the  parish  of  Winchcomb, 
Gloucestershire  -  -    24.    E. 

—  to  render  valid  Marriages 
heretofore  solemnized  in  the 
Chapel  of  Ease  called  *'  Saint 
John  the  Evangelist "  Chapel, 
Eton,  in  the  Parish  of  Eton  in 
the  County  of  Buckingham  -  28.  E. 
Matrimonial  Causes;  to  extend 
to  Suits  for  Nullity  of  Marria^ 
the  Law  with  respeot  to  tne 
Intervention  of  Her  Mi^jesly's 
Proctor  and  others  in  Suits  in 
England  for  dissolving  Mar- 
riages -  -  -  31.  E. 
Medical  Act  Amendment ;  to 
amend  the  Medical  Acts  so  far 
as  relates  to  the  University  of 
London  -  -  -  -  65.  E. 
Merchant  Shipping;  to  amend 
the .  Merchant  Shipping  Acts 
(17  &  18  Vict.  c.  104.,  18  & 
19  Vict.  c.  91.,  25  &  26  Vict, 
c.  63.,  and  34  & 35  Vict.  c.  110.)  85.  U.K. 
Metropolitan  Board  of  Works. 

See  Thames  Embankment. 
Militai^  Manoeuvres ;  for  making 
provision  for  fiMdlitating  the 
Manoeuvres  of  Troops  to  be 
assembled  during  the  oisuing 
Autumn  -  -         -*68.    E. 

Militia;  for  extending  the  Period 
of  Service  in  the  Militia ;  and 
for  other  purposes       •  -    68.    U.K. 
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Militia ;  to  explain  the  Militia  Pay 
Acts,  1868  and  1869  (31  &  32 
Vict.  c.  76.  and  32  &  33  Vict, 
c.  66.)t  and  to  facilitate  the 
sale  of  property  held  for  Militia 
purposes  -  -  - 

Municipal  Corporations  En- 
dence;  to  facilitate  the  Proof 
of  Byelaws  and  Proceedings  of 
Municipal  Corporations  in 
England  and  Wales    - 

Muscat.    See  Slave  Trade. 

Mutiny;  for  punishing  Mutiny 
and  Desertion,  and  for  the 
better  payment  of  the  Army 
arid  their  Quarters 

for  the  Regulation  of  Her 

Majesty's  Royal  Marine  Forces 
while  on  shore 


Cbap. 


84.    U.K. 


.    33.    E. 


10.    U.K. 


11.    U.K. 


National    Debt    Commissioners. 

See  Government  Annuities. 
Na^-al  Artillery  Volunteers;  to 

provide  for  the  establishment 

of   a    Royal    Naval    Artillery 

Volunteer  Force  -  -    77.     E  &  S. 

Navy.     See  Mutiny. 
New  Zealand ;  to  amend  the  New 

Zealand  Roads,  &c.  Loan  Act, 

1870  (33  &  34  Vict.  c.  40.)     -     15.     C. 
Northern  Lighthouses ;  to  repeal 

the  Acts  relating  to  the  Har- 
bour of  Portpatrick  in  Scot- 
land, and  to  vest  the  Light- 
house of  Portpatrick  in  the 
Commissioners  of  Northern 
Lighthouses     -  -  -     14.     S. 

Nuisances,  Sec;  to  amend  the 
Sanitary  Act,  1866  (29  &  30 
Vict.  c.'90.),  so  far  as  the  same 
relates  to  the  Nuisance  Autho- 
rities of  Ports  in  Ireland  -     78.     L 

Nullity  of  Marriage.  See  Matri- 
monial Causes. 

Parliamentary  Elections.  See 
Polling  Districts.  Registra- 
tion of  Voters.  Revising  Bar- 
risters. 

Peace  Presentation  (Ireland);  to 
continue  The  Peace  Preserv^a- 
tion  (Ireland)  Act.  1870  (33  & 
34  Vict.  c.  9.),  and  the  Protec- 
tion of  Life  and  Property  in 
certain  Parts  of  Ireland  Act, 

1871  (34  &  35  Vict.  c.  25.)      -    24.     I. 
Penalties;    to   amend   the   Law 

relating  to  Small  Penalties  in 
Ireland  -  -  -    82.     I. 


Chap. 

Pensions.  See  Superannuations, 
&c. 

Pensions  Commutation  Act,  1872. 
See  Telegraph  Acts. 

Permanent  Charges  on  the  Con- 
solidated Fund ;  to  make  pro- 
vision for  the  Redemption  of 
divers  permanent  charges  on 
the  Consolidated  Fund  and  on 
the  Votes  of  Parliament  -    57.    U.K. 

Personalty  of  Intestates ;  for  the 
Relief  of  Widows  and  Children 
of  Intestates  where  the  per- 
sonal estate  is  of  small  value  -    52.    E.  Sc  I. 

Petitions  of  Right;  to  provide 
for  proceeding  on  Petitions  of 
Riffht  in  the  Courts  of  Law 
ana  Equity  in  Ireland    -         -    69.     L 

Places  of  Worship,  Sites  for;  to 
afford  further  facilities  for  the 
conveyance  of  Land  for  Sites 
for  Places  of  Religious  Worship 
and  for  Burial  Places    -    ,      -    50.    E. 

Police;  to  amend  the  Laws  re- 
lating to  the  Pay  of  the  Royal 
Irish  Constabulary      -  -    74.     I. 

Polling  Districts ;  to  make  special 
pro\isions  in  relation  to  the 
Constitution  of  certain  Polling 
Districts  at  Parliamentary  Elec- 
tions in  Ireland  -  -  2.  I. 
Amended  by  Ch.  30.  See 
Registration  of  Voters. 

Poor  Allotments  Management; 
for  making  better  provision  for 
the  management  in  certain 
cases  of  Lands  allotted  under 
Local  Acts  of  Inclosure  for  the 
benefit  of  the  Poor        -•       -     19.     E. 

Poor  Law  Amendment ;  to  amend 
the  Bastardy  Laws  -        -      9.     E. 

Portpatrick  Harbour;  to  repeal 
the  Acts  relating  to  the  Har- 
bour of  Portpatrick  in  Scot- 
land, and  to  vest  the  Light- 
house of  Portpatrick  in  the 
Commissioners  of  Northern 
Lighthouses    -  -  -     14.     S. 

Presentments  (Grand  Jury).  See 
Grand  Jury  Presentments. 

Prison  Officers  Superannuation; 
to  amend  the  Law  relating  to 
the  Superannuation  of  Pnson 
Officers  in  Ireland  -  -    51.     I. 

Private  Estates  of  the  Crown ;  to 
explain  and  amend  The  Crown 
Private  Estates  Act,  1862 
(25  &  26  Vict.  c.  37.)     -        -    61.    U.K. 

Pri\7'  Council.  See  Supreme 
Court  of  Judicature. 
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Chap. 


63.     S. 


Procurators;  to  amend  the  Law 
relating  to  Law  Agents  prac- 
tising m  Scotland 

Protection  of  Life,  &c.  (Ireland) ; 
to  continue  ITie  Peace  Pre- 
servation (Ireland)  Act,  1870 
(33  &  34  Vict.  c.  9.),  and  the 
Protection  of  Life  and  Property 
in  certain  parts  of  Ireland  Act, 
1871  (34  &  35  Vict.  c.  25.)      -    24.     I. 

Public  Health  Act,  1872;  to 
authorise  Advances  to  the 
Public  Works  Loan  Commis- 
sioners for  enabling  them  to 
make  Loans  to  School  Boards 
in  pursuance  of  the  Elemen- 
tary Education  Act,  1870 
(33  &  34  Vict.  c.  75.),  and  to 
Sanitary  Authorities  in  pur- 
suance of  the  Public  Heedth 
Act,  1872  (35  &  36  Vict.  c.  79.)    49.    U.K. 

to  amend  so  much  of  sec- 
tion four  of  the  Public  Health 
Act,  1872  (35  &  36  Vict.  c.  79.), 
as  relates  to  the  Cambridge 
Conmiissioners 

Public   Schools  Act,   1868;    to 

w  amend  the  Public  Schools  Act, 
1868(31&32Vict.  c.118.).  as 
to  the  Property  of  Shrewsbuiy 
and  Harrow  Schools 

to  amend  section  twenty- 
four  of  the  Public  Schools  Act, 
1868  (31  &  32  Vict.  c.  118.), 
with  respect  to  the  property  of 
Eton  College  -  -  - 

Public  Works  (Canada) ;  to  au- 
thorise the  Commissioners  of 
Her  Miyesty's  Treasury  to 
guarantee  the  payment  of  a 
loan  to  be  raised  by  the 
Government  of  Canada  for  the 
construction  of  public  works 
in  that  country,  and  to  repeal 
the  Canada  Defences  Loan  Act, 
1870  (33  &  34  Vict.  c.  82.)     -    45.     C. 

Public  Works  Loans ;  to  autho- 
rise Advances  to  the  Public 
Works  Loan  Commissioners 
for  enabling  them  to  make 
Loans  to  School  Boards  in 
pursuance  of  the  Elementaiy 
Education  Act,  1870  (33  &  34 
Vict.  c.  7^.)>  *^d  to  Sanitary 
Authorities  in  pursuance  of 
the  Public  Health  Act,  1872 
(35  &  36  Vict.  c.  79.)      -        .    49.    U.K. 

See    also    Public    Works 

(Canada). 


73.    E. 


-    41.    E. 


62.    E. 


Chap. 
Queen's    Bench    (Irdand);    to 
regulate   the    Summoning   of 
Grand  Juries  in  the  Court  of 
Queen's  Bench  in  Ireland      *    65. 


I. 


Railway  Companies  (India);  to 
enable  Indian  Railway  Com- 
panies to  issue  and  register 
Shares  and  Securities  in  India     43.     C. 

Railway  and  Canal  Traffic;  to 
make  better  provision  for  carry- 
ing into  effect  the  Railway  and 
Canal  Traffic  Act,  1854  (17&  18 
Vict.  c.  31.),  and  for  other  pur- 
poses connected  therewith       -    48.    U.K» 

Railways  Regulation;  to  make 
further  provision  for  the  Regu- 
lation of  Railways.  [Returns 
of  Signal  Arrangements]         -     76.     U.K. 

Redemption  of  Annuities.  See 
Permanent  Charges  on  the 
Consolidated  Fund. 

Registration  of  Indian  Railways ; 
to  enable  Indian  Railway  Com- 
panies to  issue  and  rqi;ister 
Shares  and  Securities  in  India     43,    C 

Registration  of  Voters;  to  amend 
the  Law  of  Registration  in  Ire- 
land so  far  as  relates  to  the 
year  one  thousand  eight  hun- 
dred and  seventy-three,  and 
for    other    purposes    relating  ^ 

thereto  -  -  -    30.     I. 

Regulation  of  Railways.  See 
Railway  and  Canal  Traffic 
Railways  Regulation. 

Religious  Worship;  to  afford 
further  facilities  for  the  Con- 
veyance of  Land  for  Sites  for 
Places  of  Re%ious  Worship 
and  for  Burial  Places  .  -    50.    E. 

Revising  Barristers;  to  amend 
the  Law  relating  to  the  ap- 
pointment of  Revising  Bar- 
risters and  the  holding  of 
Revision  Courts  -  -    70.    E. 

Revision  of  the  Statute  Law. 
See  Statute  Law  Revision. 

Right,  Petitions  of;  to  provide 
for  proceeding  on  Petitions  of 
Right  in  the  Courts  of  Law 
and  Equity  in  Ireland  -    69.     I. 

Royal  Irish  Constabulaiy ;  to 
amend  the  Laws  relating  to 
the  Pay  of  the  Royal  Irish 
Constabulary         -         -        -    74.    I. 

Royal  Marines;  for  the  regula- 
tion of  Her  Majesty's  Koyal 
Marine  Forces  while  on  Shore      11.    U.K. 
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Chapw 

Rojal  Naval  Artillery  Volunteer 
Force ;  to  provide  for  the  esta- 
blishment of  a  RoyiU  Naval 
Artillery  Volunteer  Force       -    77.    E.  &  S. 

Roval  Navy.  See  Marine 
Mutiny. 

Russia,  The  Grand  Duchess 
Marie  Alexandrovna  of.  See 
Edinburgh  (Duke  of). 

Saint  John's  Chapel  (Eton), 
Marriages;  to  render  valid 
Marriages  heretofore  solem* 
nized  in  the  Chapel  of  Ease 
called  *'  Saint  John  the  Evan- 
gelist" Chapel,  Eton,  in  the 
Parish  of  Eton  in  the  county 
of  Buckingham  -  -    28.    E. 

Salmon  Fisheries ;  to  amend  the 
Law  relating  to  Salmon  Fish- 
eries in  England  and  Wales    -    71*    E» 

to   discontinue   the    Office 

of  Special   Commissioners  of 

Salmon  Fisheries  in  England  -    13.    E. 

Sanitary  Act,  1866;  to  amend 
the  SanitaiY  Act,  1866  (29  &  30 
Vict.  c.  90.),  so  far  as  the  same 
relates  to  the  Nuisance  Autho- 
rities of  Ports  in  Ireland  -    78.     I. 

Sanitary  Authorities,  Loans  to. 
See  Public  Works  Loans. 

School  Boards,  Loans  to.  See 
Public  Works  Loans. 

Schools  and  Education.  See 
Elementary  Education  Act, 
18/0.  Endowed  Schools  Act, 
1869.  Highland  Schools. 
Public  Schools  Act,  1868. 

Scotland,  Acts  relating  exclu- 
sively to.  See  Highland 
Schools.  Law  Agents.  Nor- 
thern Lighthouses.  Portpat- 
rick  Harbour. 

Secretary  of  State  in  Council  for 
India.  See  East  India  Stock, 
&c. 

Shipping.  See  Merchant  Ship- 
ping. 

Shrewsbury  and  Harrow  Schools  ; 
to  amend  the  Public  Schools 
Act,  1868  (31  &  32  Vict.  c.  1 18.), 
as  to  the  Property  of  Shrews- 
bury and  Harrow  Schools       -    41.    E» 

Signals  on  Railways.  See  Rail- 
ways Regulation. 

Sites  for  PUces  of  Worship,  &c. ; 
to  afford  further  facilities  for 
the  Conv^ance  of  Land  for 
Sites  for  Places  of  Religious 
Worship  and  for  Burial  Places    60.    E. 


Chap. 

Slave  Trade ;  for  regulating  and 
extending  the  Jurisdiction  in 
matters  connected  with  the 
Slave  Trade  of  the  Vice-Admi- 
ralty Court  at  Aden,  and  of 
Her  Migesty's  Consuls  under 
Treaties  with  the  Sovereigns  of 
Zanzibar,  Muscat,  and  Mada- 
gascar, and  under  future  Trea- 
ties     -  -  -  -    59.    U.K. 

for      consolidating     with 

Amendments  the  Acts  for 
carrying  into  effect  Treaties  for 
the  more  effectual  Suppression 
of  the  Slave  Trade,  and  for 
other  purposes  connected  with 
the  Slave  Trade  -  -    88.    U.K. 

Small  Penalties;  to  amend  the 
Law  relating  to  Small  Penalties 
in  Ireland        m  -  -    82.    I. 

Somerset  House.  See  Thames 
Embankment. 

Special  Commissioners  of  Salmon 
Fisheries,  to  discontinue  the 
office  of  •  -  -    13.    E. 

Statute  Law  Revision;  for  fur- 
ther promoting  the  Revision  of 
the  Statute  Law  by  repealing 
certain  Enactments*ri5  Geo.  2. 
c.  30.,  and  various  Enactments 
during  ^e  period  from  42 
Geo.  3.  to  11  Geo.  4.  & 
1  Will.  4.]  which  have  ceased 
to  be  in  force  or  have  become 
unnecessary     -  -  -    91.    U.K. 

Stone.  See  Fulford  Chapel 
Marriages. 

Sugar ;  to  alter  the  Duties  upon 
Sugar  in  the  Isle  of  Man        -    29.    U.K. 

Superannuations,  &c. ;  to  amend 
the  law  relating  to  the  grant 
of  Superannuation  Allowances 
and  Gratuities  to  certain  per- 
sons who  entered  the  per- 
manent Civil  Service  of  the 
State  between  the  passing  of 
the  Superannuation  Act,  1859 
(22  Vict.  c.  26.),  and  the  4th 
June  1870       -  -  -    23.    U.K. 

to  amend  the  Law  relating 

to  the  Superannuation  of  Prison 
Officers  m  Ireland       -  -    51.     I. 

Supply.    See  Consolidated  Fund. 

Suppression  of  the  Slave  Trade. 
See  Slave  Trade. 

Supreme  Court  of  Judicature; 
for  the  constitution  of  a  Su- 
preme Court,  and  for  other 
purposes  relating  to  the  better 
Administration  of   Justice  in 
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Chap. 
Enj^land ;  and  to  authorise  the 
transfer  to  the  Appellate  Divi- 
sion of  such  Supreme  Court  of 
the  Jurisdiction  of  the  Judicial 
Committee  of  Her  Migesty's 
Pri\'y  Council  -  -  '66, 


Telegraph  Acts ;   for  exr 

the  Telegraph  Acts,  tSGS  to 
IH/l,  and  for  enabling  a  fur- 
ther Sum  to  be  raised  for  the 
purposes  of  the  said  Acts  and 
of  the  Pensions  Commutation 
Act,  1872        -  .  .83.    U.K. 

Tests  Abolition ;  to  abolish  Tests 
in  Trinity  College  and  the 
University  of  Dublin  -  -    21.     I. 

Thames  Embankment;  to  con- 
firm an  Agreement  for  a  Lease 
by  the  Commissioners  of  Her 
Migesty's  Works  and  Public 
Buildings  to  the  Governors  and 
Proprietors  of  King's  College, 
London,  of  a  pie:e  of  land  oti 
the  Victoria  Embankment  an- 
nexed to  Somerset  House,  and 
to  give  the  said  Commissioners 
further  powers  of  leasing  the 
said  piece  of  land        -  -      4«     E. 

to  authorise  the  acquisition 

and  appropriation  by  the  Me- 
tropohtan  Board  of  Works  of 
certain  land  reclaimed  from 
the  River  Thames  in  pursu- 
ance of  the  lliames  Embank- 
ment Act,  1862  (25  &  26  Vict, 
c.  93.)-  -  -  ^40.    E. 

Tithe  Commutation  Acts  Amend- 
ment ;  for  amending  the  Tithe 
Commutation  Acts  (6  &  7 
Will.  4.  c.  71.,  2  &  3  Vict, 
c.  62.,  3  &  4  Vict.  c.  16.,  and 
23  &  24  Vict.  c.  93.),  with  re- 
spect to  Market  Gardens  -  42.  E. 
Tiverton.       See     Cove     Chapel 

Marriages. 
Treasury  Chest  Fund ;  to  reduce 
the    Limit    of    the    available 
Balance  of  the  Treasury  Chest 
Fund  -  -  -  -56.    U.K. 

Trinity  College,  Dublin ;  to 
abolish  Tests  in  Trinity  Col- 
lege and  the  University  of 
Dublin  .  -  -21.    L 

Turks  and  Caicos  Islands ;  to 
enable  Her  Majesty  by  Order 
in  Council  to  annex  the  Turks 
and  Caicos  Islands  to  the 
Colony  of  Jamaica       -  '      6.    C. 


Chap. 
Turnpike  Trusts ;  to  continue 
certain  Turnpike  Acts  in  Great 
Britain,  to  repeal  certain  other 
Turnpike  Acts,  and  for  other 
purposes  connected  therewith  -    00.     E.  &  S. 

University  of  Dublin  ;  to  abolish 
Tests  in  Trinity  College  and 
the  University  of  Dublin         -    21.     I. 

University  of  London ;  to  amend 
the  Meaical  Acts  so  far  as  re- 
lates to  the  University  of 
London  -  -  -    55.     E. 


Vagrant  Law  Amendment ;  to 
amend  the  Act  5  Geo.  4.  c.  83., 
"  for  the  punishment  of  idle 
**  and  disorderly  persons  and 
**  rogues  and  vagabonds  in 
"  that  part  of  Great  Britain 
"  called  England,"  and  to  re- 
peal The  Vagrant  Act  Amend- 
ment Act,  1868  (31  &  32  Vict. 
C.52.).  -  .  -    38.     E. 

Victoria  Embankment;  to  con- 
firm an  Agreement  for  a  Lease 
by  the  Conunissioners  of  Her 
Majesty's  Works  and  Public 
Buildings  to  the  Governors 
and  Proprietors  of  King*s  Col- 
lege, London,  of  a  piece  of  land 
on  the  Victoria  Embankment 
annexed  to  Somerset  House, 
and  to  give  the  said  Commis- 
sioners further  powers  of  leas- 
ing the  said  piece  of  land        -      4.     £. 

to  authorise  the  acquisition 

and  appropriation  by  the  Me- 
tropohtan  Board  of  Works  of 
certain  land  reclaimed  from  the 
River  Thames  in  pursuance  of 
the  Thames  Embankm^t  Act, 
1862  (25  &  26  Vict.  c.  93.)      -    40.     E. 

Volunteers  (Artillery) ;  to  provide 
for  the  Establishment  of  a 
Royal  Naval  Artillery  Volun- 
teer Force        -  -  -    77.    E.  &  S. 

Voters,  Registration  of;  to  amend 
the  Law  of  Registration  in  Ire- 
land so  far  as  relates  to  the 
year  one  thousand  eight  hun- 
dred and  seventy-three,  and  for 
other  purposes  relating  thereto     30.     I. 

Votes  of  Parliament.  See  Con- 
solidated Fund. 


Waltham  Forest;  to  extend  the 
time    for   the   Epping  Forest 
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CommiBsioners  to  make  their 
final  report     -  -  - 

Waterford  County.  See  Black- 
water  Bridge. 

Waterworks;  to  extend  and 
amend  the  provisions  of  the 
Gas  and  Water  Works  Facili- 
ties Act,  1870  (33  &  34  Vict. 
c.  7O0  - 

West  Indies.  See  Turks  and 
Caicos  Islands. 

Widows  of  Intestates;  for  the 
Relief  of  Widows  and  Children 
of  Intestates  where  the  personal 
estate  is  of  small  value 


Cap.   Relating  to 
5.    E. 


.    89.    U.K. 


-    52.    E.Sch 


Winchcomb.  See  Gretton  Chapel 
MarriM^es. 

Woods,  J^rests,  &c. ;  for  making 
provision  as  to  certain  portions 
of  Her  Majestv's  Woods,  Fo- 
rests, and  Land  Revenues,  and 
for  other  purposes  relating 
thereto  ... 


Youghal.         See      Blackwater 
Bridge. 


Zanzibar.    See  Slave  Trade. 


Cap.   Belatingta 


36.    U.K. 
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TABLES 


THE  EFFECT  OF  THE  YEAR'S  LEGISLATION. 


Table  A. — Acts  of  36  &  37  Vict,  (in  order  of  Chapter)  showing  their  effect  on  former  Acts. 

Table  £. — ^Acts  of  former  Sessions  (in  chronological  order)  Repealed  and  Amended  by  Acts  of 

36  &  3f  Vict. 


(A.) 
Acts  of  36  and  37  Vict,  (in  order  of  Chapter)  showing  their  effect  on  former  Acts. 


Ch. 

1.  Cove  Chapel,  Tiverton,  Marriages  Legalization, 
[E.] 

2.  Polling  Districts  (Ireland),     [I.] 

Amends  35  &  36  Vict.  c.  33.,  BaUot  Act, 

1872. 
Repeals  section  19  of  13  &  14  Vict.  c.  69., 

Farliamentary  Voters  (Ireland). 
[Amended  by  Ch.  30.] 

3.  Consolidated    Fund    (9,317^61.     19*.    9d.) 
[U.K.] 

4.  Somerset  House  (King's  College  Lease),    [E.] 

Recites  25  &  26  Vict.  c.  93.,  Thames 
Embankment. 

5.  Epping  Forest,     [E.] 

Amends  34  &  35  Vict.  c.  93.  and  35  &  36 
Vict.  c.  95. 

6.  Turks  and  Caicos  Islands, 


Ch. 

12.  Custody  of  Infants.    [E.  &  I.] 

Repeals  2  &  3  Vict.  c.  54. 

13.  Salmon  Fisheries  Commissioners. 

Amends  28  &  29  Vict.  c.  121 

14.  Portpatrick  Harbour, 

Kepeals  1  Greo.  4.  c. 

Vict.  c.  106. 
Repeals  part  of  25  &  26  Vict,  a 

hours  Transfer. 

15.  New  Zealand  (Roads,  Sfc.)  Loans. 

Amends  33  &  34  Vict.  c.  40. 
16. 


[S.1 
c.  112., 


[E.] 

and  24  &  25 
69.,  Har- 
[C] 


17. 


[C] 

7.  Endowed  Schools  (Time  of  Address),     [E.] 

Amends  32  &  33  Vict.  c.  56.  18. 

8.  Income  Tax  Assessment.     [U.K.] 

Applies  provisions  of  existing  Income  Tax 
Acts. 

9.  Bastardy  Laws  Amendment.     [E.] 

Repeals  sections  6  and  8,  and  Second 
Schedule,  of  35  &  36  Vict.  c.  65. 

Revives  rights  under  repealed  Enactments 
of7&8Vict.c.  101. 

10.  Mutiny.    [U.K.] 

Applies  26  &  27  Vict.  c.  57.,  Regunental      lo 

Debts. 
Applies  Acts  relating  to  Military  Prisons. 

1 1 .  MaHne  Mutiny,    [U.  K.] 


Marriage  Law  (Ireland)  Amendment.     [I.] 
Extends  provisions  of  7  &  8  Vict  c.  81., 
and  26  &  27  Vict.  c.  27.,  Marriages 
(Irdand). 
East   India    Stock     Dividend    Redemption. 
[U.K.] 
Dissolves  the  East  India  Company  on 
1st  June  1874. 
Customs  and  Inland  Revenue,    [U.K.] 

Grants  Duties  of  Customs,  Excise,  and 

Income  Tax  as  in  Schedules. 
Exempts    hotel    keepers  from  Duty  on 

Servants  under  32  &  33  Vict.  c.  14. 
Exempts  from  Stamp  Duty  Admissions  to 

Thiunes  Watermen's  Company. 
Repeals  sections  10  and  11  of  35  &  36 

Vict.  c.  20.  (Income  Tax). 
Applies  provisions  of  existing  Income  Tax 
Acts. 
Poor  Allotments  Management,     [E.] 

Provides  for  better  management  of  Luids 
allotted  under  Local  Indosure  Acts 
passed  before  8  &  9  Vict.  c.  118, 
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Ch. 

19. 


20. 
21. 

22. 

23. 

24. 


25. 
26. 
27. 

28. 
29. 
30. 


31. 


32. 


33. 

34. 
36. 


Table  A.— Acfcs  of  36  &  37  Vicst.  (in 

Poor  Allotments  Manaaemmt—eoui, 

Repeals  in  part,  and  amends,  2  &  3  Will.  4. 

C.42. 
Provides  for  Land  acquired  under  59  Geo.  3. 
c.  12.,  and  1  &  2  WiU.  4.  cc.  42.  49., 
by  Guardians   of  the  Poor,  &c.,  and 
applies  5  &  6  Will.  4.  c.  69.  s.  3. 
Sares  Jurisdiction  of  Charity  Commis- 
sioners under  "  Charitable  Trusts  Act, 
1853." 
Fulford  Chapel  Marriages  LegaUeation.   [E.] 
University  of  Dublin  Tests,     [I.] 

Repeals  in  part  33  Geo.  3.  c.  21.  (I.), 
Roman  Catholic  Relief. 
Australian  Colonies  Customs  Duties,    [C] 
Superannuation  Act  Amendment,    [U.K.] 
Amends  22  Vict.  c.  26. 

Peace  Preservation  (Ireland)  Acts  Continuance, 

Continues  33  &  34  Vict.  c.  9.,  and  34  &  35 
Vict.  c.  25.  until  Ist  June  1875. 

Gretton  Chapel  Marriages  Legalization,   [E.] 
Consolidated  Fund  (12,000,000/.).     [U.K.] 
Juries  {Ireland),     [I.] 

Amends  34  &  35  Vict.  c.  65.  and  35  &  36 
Vict.  c.  25. 
Marriages  Legalization^  St,  John's    Chapel, 
Eton.    [E.] 
Customs  Sugar  Duties  {Isle  of  Man).    [U.K.] 

Repeals  33  &  34  Vict.  c.  43. 
Registration  of  Voters  {Ireland),     [I.] 

Amends  13  &  14  Vict.  c.  69.,  Parliamentary 

Voters  (Ireland). 
Amends  35  &  36  Vict.  c.  33.,  Ballot  Act, 

1872. 
Amends  36  &  3?  Vict.  c.  2.,  Polling  Dis- 
tricts (Ireland). 
Matrimonial  Causes  Acts  Amendment,     [E.] 
Amends  23  &  24  Vict.  c.  144.  and  29  &  30 
Vict.  c.  32.,  as  to  suits  for  Nullity  of 
Marriage. 
East  India  Loan,    [U.K.] 

Recites  3  &  4  Will.  4.  c.  85.,  East  India 

Company's  Charter. 
Applies  22  &  23  Vict.  c.  35.  s.  32.,  ]   East 
„      26  &  27  Vict.  c.  73.,  [  India 

„      32  &  33  Vict.  c.  106.,        J  Stock. 
Municipal  Corporations  Evidence,     [E.] 
Facilitates  proof  of  byelaws  made  under 
5  &  6  Wm.  4.  c.  76.,  &c. 
Grand  Jury  Presentments  {Ireland),    [I.] 

Amends6&7  Will.  4.  0.116. 
County  Debentures,     [E.] 
.  Amends  the  law  relating  to  securities  for 
loans  contributed  by  county  authorities. 


Amends  25  &  26  Vict.  c.  93. 
31  &32Vict.  c.cxi 


order  of  Chapter),  &c. — continued, 
Ch. 

36.  Crown  Lands,     [U.K.] 

Extends  10  Geo.  4.  c.  50.  to  the  granting 
of  Mining  Leases. 

37.  Fairs.    [E.] 

Repeals  31  &  32  Vict.  c.  51. 

38.  Vagrant  Law  Amendment.    [E.] 

Amends  5  Geo.  4.  c.  83.,  and  extends  its 
provisions  to  gaming  in  public  places, 
&c. 

Repeals  31  &  32  Vict.  c.  52. 

39.  Cathedral     Acts     Amendment      (Canonries), 
[E.] 

Amends  3  &  4  Vict.  c.  113.,  Ecclesiastical 

Duties  and  Revenues. 
Amends  6  &  7  Vict.  c.  77.,  Cathedral 

Churches,  Wales. 

40.  Thames  Embankment  {Land).   ,[E.] 

Thames 

Embank- 
ment. 
Extends  and  applies  section  4.  of  35  &  36 
Vict.  c.  Ixvi.,  Thames  Embankment. 

41.  Public    Schools    {Shrewsbury    and    Harrow 
Schools  Property),     [E.] 

Amends  31  &  32  Vict.  c.  118.  (Public 
Schools),  as  to  the  Property  of  Shrews- 
bury and  Harrow  Schools. 

42.  Tithe  Commutation  Acts  Amendment.    [E.] 

Amends  sections  40  and  42  ofl 

6  &  7  WiU.  4.  c.  71., 
Amends     sections    26-33    of 

2  &  3  Vict.  c.  62., 
Amends  sections  18  and  19  of 

3  &  4  Vict.  c.  15., 
Amends  section  42  of  23  &  24 

Vict.  c.  93.,  J 

43.  Indian  Railways  Registration.    [C.J 

44.  Government  Annuities  {National  Debt  CommiS" 
sioners),    [U.K.] 

Amends  10  Geo.  4.  c.  24. 
„       2  &  3  Will,  4.  c.  29. 
„       3  &  4  WiU.  4.  c.  24. 
„       16  &  17  Vict.  c.  45. 
„       27  &  28  Vict.  c.  43. 

45.  Canada  {Public  Works)  Loan,    [C] 

Repeals  33  &  34  Vict.  c.  82.,  Canada 
Defences  Loan. 

46.  Blackwater  Bridge.     [I.] 

Amends  9  Geo.  4.  c.  Hii. 
„       30  &  31  Vict.  c.  57. 

47.  Blackwater   Bridge  {Composition   of  Debt). 


as  to 
Market 
Gardens. 


"i 


mends  9  Geo.  4.  c.  liii. 

30  &  31  Vict.  c.  57. 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  A.— Acts  of  36  &  3/  Vict,  (in 
Ch. 
48.  Regulation  of  Railways.     [U.K.] 

Amends  I?  &  18  Vict.  c.  31.,  Railway  and 

Canal  TraflBc. 
Applies  8  &  9  Vict.  cc.  20.  33.,  Railway 

Clauses. 
Applies  26  &  27  Vict.  c.  92.,  Railway 

Clauses. 
AppUes  29  &  30  Vict.  c.  76.,  Public  Offices 

Fees. 
Applies  31  &  32  Vict.  c.  119.,  Regulation 
of  Railways. 
A9,  Public  Works  Loan  Commissioners.    [U.K.] 
Authorises  Loans  to  School  Boards  under 

33  &  34  Vict.  c.  75. 
Authorises  Loans  to  Sanitary  Authorities 
under  35  &  36  Vict.  c.  79. 

50.  Places  of  Worship  Sites.    [E.] 

Applies  8  &  9  Vict.  c.  18.,  Lands  Clauses 

Consolidation. 
Applies  Church  Building  Acts. 

51.  Prison     Officers    Superannuation    {Ireland). 

Repeals  section  125  of  6  &  7  Will.  4.  c.  116., 

Urand  Jury  Presentments  (Ireland). 
Repeals  section  5  of  3  &  4  Vict.  '^ 

c.  44.,  I    Prisons 

Repeals  section  23  of  19  &  20  [(Ireland}. 

Vict.  c.  68.,  J 

Applies  section  15  of  28  &  29  Vict.  c.  126., 

Prisons  Act,  1865. 

52.  Intestates  Widows  and  Children.     [E.  &  I.] 

53.  Highland  SchooU.    [S.] 

Repeals  1   &  2  Vict.    c.  87.,  Highland 

Schools. 
Repeals  in  part  section  78  of  35  &  36  Vict. 

c.  62.,  Education  (Scotland). 

54.  Exchequer  Bonds  (1,600,000/.)    [U.K.] 

Applies  and  extends  (as  to  Forgery) 
29  &  30  Vict.  c.  25.,  Exchequer  Bills 
and  Bonds. 

55.  Medical  Act  {Umversitif  of  London).     [E.] 

Amends  21  &  22  Vict.  c.  90.,  Memcal 
Practitioners. 

56.  Treasury  Chest  Fund.    [U.K.l 

Repeals  section  1  of  24  &  25  Vict.  c.  127., 
Treasury  Chest  Fund. 

57.  Consolidated  Fund,  ^c.  (Permanent  Charges 
Redemption).    [U.K.] 

Amends  29  &  30  Vict.  c.  62.,  Crown 
Lands. 


58. 


59. 


Military  Manctuvres. 

Applies  Mutiny  Act  and  Articles  of  War. 
„      Summary  Jurisdiction  Act,  1848. 

Slave  Trade  (East  African  Courts).    [U.K.] 
Repeals  32  &  33  Vict.  c.  75.,  Slave  Trade 
(Zanzibar). 


order  of  Chapter),  &c« — continued. 
Ch. 

59.  Slave  Trade  (East  African  Co«rf5)--cont. 

Applies  6  &  7  Vict.  c.  94.,  Foreign  Juris- 
diction. 

Applies  26  &  27  Vict.  c.  24.,  Vice-Admi- 
ralty Courts. 

60.  Extradition  Act  (1870)  Amendment.    [U.K.] 

Amends  33  &  34  Vict,  c  52.,  Extradition. 

61.  Crown  Private  Estates.    [U.KJ 

Amends  and  extends  25  &  26  Vict.  c.  3?., 

Crown  Private  Estates. 
Extends  section  3  of  3  &  4  Will.  4.  c.  106. 

(Law  of  Inheritance)  to  private  estates 

of  Her  Majesty. 

62.  Public  Schools  (Eton  Colleoe  Property).    [E.] 

Amends  section  24  of  31  &  32  Vict  c.  118. 

i Public  Schools)  as   to  Eton  College 
Property. 

63.  Law  Agents  (Scotland).    [S.] 

Repeals  28  &  29  Vict.  c.  85.,  Procuntors 
(Scotland). 

64.  Ecclesiastical  Commissioners.    [E.] 

Amends  4  &  5  Anne  c.  32  (Iriyate),  Lich- 
field Chapter. 


65. 


Amends  3  &  4  Vict.  c.  113.,- 
„       4  &  5  Vict.  c.  39., 
„       13  &  14  Vict.  c.  94., 
„       23&24Vict.c.l24.,J 


Eode- 
siasticil 
Conunis- 
sioners. 


Court   of  Queen's   Bench,    Ireland   (Grand 

Juries).    [I.] 

Supreme  Court  of  Judicature.    [E.] 

Provides  for  the  Union  of  existing  Courts 
into  one  Supreme  Court  of  Judicature. 
Applies  all  Acts  of  Parliament,  Rules,  &a 
relating  to  former  Courts  to  Courts  con- 
stituted by  this  Act. 
Agricultural  Children.    [E.l 

Applies  the  Smnmary  Jurisdiction  Acts, 

11  &  12  Vict.  c.  43.,  &c. 
Repeals  part  of  section  4  of  30  &  31  Vict, 
c.  130.,  Agricultural  Gangs. 
Militia  (Service,  ^c.)    [U.KJ 
Repeals  section  107  of  42  Geo.  3.^ 

c.  90., 
Repeals  section  103  of  42  Geo.  3. 

c.  91., 
Repeals  section  38  of  49  Geo.  3. 

c.  120. 
Amends  section  4  of  30  &  31  Vict.  c.  111., 

Militia  Reserve. 
Amends  section  10  of  35  &  36  Vict  c.  68., 
Military  Forces  Localization. 
69.  Petitions  of  Right  (Ireland),    [l.! 

Applies  23  &  24  Vict.  c.  34.,  Petitions  of 
Right,  England. 


66. 


67. 


68, 


>'MiHtia. 


70.  Revising  Barristers.    [E.l 
Repeals  section  4  of  26 
Circuits  of  Judges. 


&  27  Vict,  c  122., 
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Table  A.— Acts  of  36  &  37  Vict,  (in  order  of  Chapter),  Sec—continued. 

75.  Expiring  Laws  Continuance'-cont, 

81  &  82  Vict.  0. 7«.,  Militia  Phy. 

81  &  82  Vict.  0. 125.,  Election  Petitions.  Ac. 

82  &  88  Vict,  c  21.,  Election  Oommissioneni 
Expenses.  ^ 

81  A  35  Vict.  c.  87,  Sunday  Observance  Piro- 

secutions. 
84  &  85  Vict,  c  105.,  Petroleum. 


Cb. 

70.  Retnsing  Barristers^  cont. 

Repeals  section  3  of  35  &  36  Vict.  c.  84., 
Appointment  of  Revising  Barristers. 

Amends  and  applies  6  &  7  Vict.  c.  18., 
Parliamentary  Electors  Registration. 

71.  Salmon  Fishery.     [E.] 

Amends,  and  in  part  repeals,  "^ 

24  &  25  Vict.  c.  109.,  I    Salmon 

Amends,  and  in  part  repeals,  f  Fishery. 

28&29Vict.  c.  121.,  J 

Amends  5  &  6  Vict,  c,  xxiv.,  1      Severn 

„       16&  1 7 Vict.c.xlvii.,  J  Navigation. 
Applies  Summary  Jurisdiction  Act,  1848. 
„      Documentary  Evidence  Act,  1868. 
„      Mfdicious  Injuries  Act,  1861. 

72.  Defence  Acts  Amendment.     [U.K.] 

Amends  5  &  6  Vict.  c.  94.  and  23  &  24 
Vict.  c.  112. 

73.  Public  Health  Act,  1872,  Amendment,    [E.] 

Amends  so  much  of  section  4  of  35  &  36 
Vict.  c.  79.  as  relates  to  Cambridge. 

74.  Constabulary  Force  (Ireland).     [I.] 

Empowers  Lord  Lieutenant  to  fix  revised 
salaries,  notwithstanding  limitations 
contained  in  6  &  7  WiU.  4.  c.  13.  s.  29., 
22  &  23  Vict.  c.  22.  s.  5.,  29  &  30  Vict. 
c.  103.  s.  2.,  and  33  &  34  Vict.  c.  83. 

8.12. 

75.  Expiring  Laws  Continuance.    [U.K.] 

Ck)ntinues  the  following  Acts  (and  Acts 

amending  the  same),  as  in  Schedule  : — 

6  ft  6  Will.  4.  c.  27n  Linen,  Ac.  Manufactures 
(Ireland). 

2  &  8  Vict,  c  74.,  Unlawful  Societies  (Ireland). 

8  &  4  Vict,  c  89.,  Poor  Bates  (Stock  in  Trade). 

4  &  5  Vict,  c  80.,  Survey  of  Great  Britain. 

4  ft  6  Vict,  c  85.,  Copyhold.  &c.  Ck)mraia8ion8. 

4  ft  5  Vict.  c.  59.,  Aoplication  of  Highway  ttates. 

6  ft  6  Vict.  c.  123.,  Lunatic  Asylums  (Ireland). 

10  ft  11  Vict.  c.  82.,  Landed  Property  Improve- 
ment (Ireland).  .    , 

10  ft  11  Vict.  c.  98.,  Ecclesiastical  Jurisdiction. 

11  ft  12  Vict.  c.  32..  County  Cess  (Ireland). 

11  ft  12  Vict.  c.  107.,  Sheep  and  Cattle  Diseases. 

14  ft  15  Vict,  c  104.,  Episcopal.  Ac.  Estates. 

17  ft  18  Vict.  c.  102.,  Corrupt  Practices  Pre- 
vention. 

19  A  20  Vict.  c.  86n  Preservation  of  the  Peace 
(Ireland). 

28  ft  24  Vict.  c.  19.,  Dwellings  for  Labouring 
Classes  (Ireland). 

24  ft  25  Vict.  c.  109..  Salmon  Fishery  (England). 

25  ft  26  Vict,  c  97..  Salmon  Fisheries  (Scotland). 

26  ft  27  Vict.  c.  105.,  PromissofT  Notes. 

27  ft  28  Vict.  c.  9.,  Malt  for  Animals. 

27  ft  28  Vict  c  20.,  Promissory  Notes,  Ac. 
(Ireland). 

27  A  28  Vict.  c.  92.,  Public  Schools. 

28  A  29  Vict.  c.  46.,  Militia  Ballots  Suspension. 
28  A  29  Vict.  c.  66.,  Malt  Duty. 

28  A  29  Vict.  c.  83..  Locomotives  on  Boads. 

29  A  30  Vict.  c.  54.,  Prosecution  Expenses. 
80  A  81  Vict.  c.  86.,  Chester  Courts. 

SO  A  .SI  Vict,  a  128.,  Railway  Companies  (Scot- 
land). 
80  A  31  Vict.  c.  127.,  Railwsy  Companies. 

80  A  31  Vict.  c.  141.,  Master  and  Serx'ant. 

81  A  32  Vict.  c.  82.,  Endowed  Schools. 


76.  Railway  Regulation  J^Retums  of  Signal  Ar-^ 

Railway 


rangements,  Sfc)    [U.K.] 

'  I  3  &  4  Vict.  c.  97.,  \ 

5  &  6  Vict.  c.  65.,  /  Regulation. 


Amends  3  &  4 


Applies  Summary  Jurisdiction  Act,  1848. 
„      Summary  Procedure  Act,  1864. 
„      Petty  Sessions  (Ireland)  Act,  1851, 
&c. 

77.  Royal    Naval    Artillery    Volunteer    Force. 

[E.  &  S.] 
Applies  Naval  Discipline  Act,  1866. 

„      Part  V.  of   the  Volunteer  Act, 

1863,  as  extended  by  section  17 

of  Regulation  of  the  Forces  Act, 

1871. 

„      Summary  Jurisdiction  Act,  1848. 

„      Summary  Procedure  Act,  1864. 

78.  Sanitary   Act,  1866,    Amendment   (Ireland), 

Amends  section  30  of  29  &  30  Vict.  c.  90., 
so  far  as  it  relates  to  Ireland. 

Ck)n8trues  Act  with  29  &  30  Vict.  c.  90., 
so  fkr  as  it  relates  to  Ireland. 

79.  Consolidated  Fund  (Appropriation).     [U.K.J 

80.  Duke  of  Edinburgh's  Annuity.    [U.K.] 

81.  Langbaurgh  Coroners.    [E.] 

82.  SmaU  PenaUies  (Ireland).    [L] 

Repeals  all  provisions  of  any  Act  autho- 
rising, in  case  of  nonpayment  of  penalty 
not  exceeding  6/.,  a  longer  term  of  im- 
prisonment than  is  provided  by  this 
Act. 

83.  Telegraphs.    [U.K.] 

mpiains  and  amends  31  &  32^ 

Vict.  c.  110., 
Explains  and  amends  32  &  33 

Vict.  c.  73., 
Explains  and  amends  33  &  34 

Vict.  c.  88., 
Explains  and  amends  34  &  35 

Vict.  c.  75., 
Explains  and  amends  35  &  36  Vict.  c.  83., 

Pensions  Commutation. 

84.  Militia  Pay  and  Storehouses.     [U.K.] 

Amends  31  &  32  Vict.  c.  76.,  \    Militia 
„      32&33Vict.c.  66.,/      Pay. 
section  10  of  35  &  36  Vict.  c.  6S., 
Military  Forces  Localisation. 


Telegraph 
*    Acts, 
1868-71. 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  A.— Acts  of  36  &  37  Vict,  (in 


Ch. 
85. 


S6. 


Merchant 
Shipping 
^    Acts, 
1854-71. 


87. 


Merchant  Shipping,     [U.K.] 
Amends,  and  in  part  repeab/ 

17  &  18  Vict.  c.  104., 
Amends,  and  in  part  repeals, 

18  &  19  Vict.  c.  91., 
Amends,  and  in  part  repeals, 

25  &  26  Vict.  c.  63., 

Amends,  and  in  part  repeals, 
34&35Vict.  c.  110., 

Applies  CJountv  Courts  Admiralty  Juris- 
diction Act,  1868. 

Applies  Court  of  Admiralty  (Ireland)  Act, 
1867. 

Applies  Foreign  Jurisdiction  Acts. 

Elementary  Education  Act,  1870,  Amendment. 
[E.] 

Amends,  and  in  part  repeals,  33  &  34  Vict, 
c.  75.,  Elementary  Education  Act,  1870. 

Repeals  18  &  19  Vict.  c.  34.  (Denison's 
Act),  and  substitutes  other  provisions. 

Amends  section  12  of  29  &  30  Vict.  c.  118., 
Industrial  Schools. 

Applies  10  &  11  Vict.  c.  16.,  Commis- 
sioners Clauses. 

Applies  11  &  12  Vict.  c.  43.,  Summary 
Jurisdiction. 

Endowed   Schools   Act,    1869,    Amendment, 
[E.] 
Amends,  and  in  part  repeals,  32  &  33  Vict. 

c.  56. 
Excepts  Elementary  Schools  from  32  &  33 
Vict.  c.  56.,  and  applies  thereto  section  75 
of  33  &  34  Vict.  c.  75. 


order  of  Chapter),  &c. — conttMued. 
Ch. 

88.  Slave  Trade.    [U.K.] 

Repeals  Acts  relating   to  Treaties  witii 

Foreign    States   as    described   in    the 

Scheaule. 

lT%ese  Acts  will  be  found  in  their 

Chronological  Order  in  Table  B.— 

See  belowJ] 

Applies  36  &  37  Vict,  c  59.,  Slave  Trade 
(East  Africa,  &c.) 

Applies  section  268  of  17  &  18  Vict.  c.  104., 
Merchant  Shipping. 

Applies  26  &  27  Vict,  c.24.,  Vice-Admiralty 
Courts. 

Applies  27  &  28  Vict.  c.  24.,  Naval  Agency 
and  Distribution. 

Incorporates  Act  with  the  unrepealed  por- 
tions of  5  Geo.  4.  c.  113.,  Slave  Trade 
Act,  1824. 

Extends  33  &  34  Vict.  c.  62.  (Extradition 
Act,  1870,)  to  Slave  offences. 

89.  Gas  and  Water  Works  Facilities  Act,  1870, 
Amendment.     [U.K.] 

Amends  33  &  34  Vict.  c.  70. 

90.  Annual  Turnpike  Acts  Continuance.  [E.  &  S.] 

Repeals  and  continues  Acts  as  m  Sche- 
dule. 

91.  Statute  Law  Revision.    [U.K.] 

Repeals  (with  Savings)  the  Enactments 
described  in  the  Schedule.  [These  Acts 
will  be  found  in  their  Chronological 
Order  in  Table  B.— See  page  491  et  seq."] 


(B.) 
Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of  36  &  37  Vict. 


Note. — The  Repeals  effected  by  the  "  Statutb  Law  Revision  Act  "  (Chapter  91.),  are  made  the  Subject 
of  a  separate  Chronological  Arrangement,  which  will  be  foimd  commencing  at  page  491  pottea. 


Act  repealed  or  amended. 

Subject-matter. 

How 
affected. 

'     Chapter  of 
1    36&37Vlct. 

4  &  5  Anne  o.  32.  (Private)      - 

Lichfield  Chapter  - 

Amended 

1            ^ 

33  Geo.  3.  c.  21.  (I.)  in  part     - 

Roman     Catholic      Relief 
(Dublin  University  Tests) 

Repealed 

!     2^ 

42  Geo.  3.  c.  90.  s.  107.         -1 

1 

c.  91.  s.  103. 

Militia      -            .            - 

Repealed 

68 

49  Geo.  3.  c.  120.  s.  38.         -J 

; 

59  Geo.  3.  c.  16. 

Slave  Trade  Treaty  with 
the  Netherlands. 

Repealed 

1           88 

lGeo.4.  0.112. 

Portpatrick  Harbour 

Repealed 

14 

6  Geo.  4.  0.  83. 

Vagabonds — Gaming 

Amended 

38 
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Act  repealed  or  amended. 


Sabject-matter. 


How 
affected. 


Chapter  of 
36  &  37  Vict. 


5  Geo.  4.  c.  113.  in  part 

7  &  8  Geo.  4.  c.  54.     - 

„  c.  74.     - 

9  Geo.  4.  c.  liii.  • 

10  Geo.  4.  0.  24. 

„        c.  60.  -  ^ 

11  Geo.  4.  &  1  WilL  4.  c.  55.  ^ 

2  &  3  Will.  4.  c.  42.     . 

C.59.  -  .1 

3&  4  Will.  4.  0.24.  -  ./ 

0.72.     - 

5  &  6  Will.  4.  c.  60.     . 

„  c.  61.     •  * 

6  &  7  Will.  4.  0.  6.      -  ^ 

„  c.  13.  s.  29. 

„  c.  71.  S3.  40.,  42. 

C.81.    - 


>* 

0.  116. 

•           * 

>* 

c.  116. 

8.125.   - 

7  wm.  4. 

&  1  Vict,  c 

.62, 

1  &  2  Vict.  c.  39. 

- 

ft 

C.40. 

- 

if 

C.41. 

- 

M 

C.47. 

•           • 

»9 

C.83. 

• 

if 

c.  84. 

•           ♦ 

tf 

C.87. 
c.  102. 

- 

Abolition    oi  the    Slave") 

Trade  - 
Slave  Trade  Treaty  with  I 

Sweden  -  •  j 

Slave  Trade  convention  I 

with  Brazil       -  -J 

Blackwater  Bridge 
Government  Annuities     • 
Crown   Lands  —  Mining 

Leases. 
Bounties  upon  the  seizure 

of  Slaves. 
Allotments  to  Cottagers  - 

Government  Annuities     - 

Slave  Trade  ConventionsT 
with  France     - 

Slave  Trade  Treaty  with 
France  and  Sardinia    - 

Slave  Trade  Treaty  with 
France  and  Denmark  - 

Slave  Trade  Treaty  with 
Spain   - 

Pay  of  Irish  Constabulaiy 

Tithe  Commutation 

Treaties,  &c.  with  Foreign 
Powers  for  suppression  of 
the  Slave  Trade. 

Grand  Jury  Presentments 
(Ireland). 

Grand  Jury  Presentments 
(Ireland) —  Superannua- 
tion. 

Treaties  with  Foreign 
Powers  for  Suppression 
of  the  Slave  Trade 

Slave  Trade  Convention 
with  France  and  the 
Hans  Towns    - 

Slave  Trade  Treaty  with 
Sweden 

Slave  Trade  Treaty  with 
the  Netherlands 

Treaties,  &c.  with  Foreign 
Powers  for  Suppressing 
the  Slave  Trade 

Slave  Trade  Conventions 
with  France  and  Tus- 
cany    -  -  - 

Slave  Trade  Conventions 

with  France  and  the  two 

Sicilies  -  -  - 

Highland  Schools  - 

Tr^ties  with  Foreign^ 
Powers  for  the  Sup-  I 
pression  of  the  Slave  ( 
Trade  -  -  -J 


Repealed 

Amended 
Amended 
Amended 

Repealed 

Amended 
Amended 


Repealed 


Amended 
Amended 
Repealed 

Amended 
Repealed 


Repealed 


Repealed 
Repealed 


88 


46  and  47 
44 
36 

88 


19 
44 


88 


74 
42 


34 
51 


88 


53 
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Act  repealed  or  amended. 

Subject-matter. 

How 
afiEected. 

Chi^iter  of 
36&37Viet. 

2  &  3  Vict.  c.  54. 

Custody  of  Infiints           • 
Tithe  Commutation 

Repealed 

12 

„         c.  62.  ss.  26.,  33.   - 

Amended 

42 

c.  73. 

Suppression  of  the  Slave 
xraQe. 

Repealed 

88 

3  &  4  Vict.  c.  15.  88.  18.,  19.    - 

Tithe  Commutation 

Amended 

42 

C.44.S.5.- 

Prisons  (Ireland) — Super- 
annuation. 

Itepealed 

61 

C.64.         . 

Treaties     with     Foreign- 
Powers  for  Suppression 

of  the  Slave  Trade 

* 

Repealed 

88 

C.67. 

Slave  Trade  Treaty  with 
Venezuela        -           -J 

C.97-       . 

Railway  Reguktion 

Amended 

76 

0.113.     -           O 
4  &  5  Vict.  c.  39.       -           -/ 

Ecclesiastical  Duties,  &c.  i 

Amended 
Amended 

39  and  64 
64 

5  &  6  Vict.  c.  xxiv.      - 

Severn     River  —  Salmon 
Fishing. 

Ajnended 

71 

C.40. 

Slave  Trade  Treaty  with" 
the     Argentine     Con- 
federation 

- 

C.41. 

4 

Slave  Trade  Treaty  with 
Hayti  - 

> 

Repealed 

88 

0.42. 

Treaties     with     Foreign 
States  for  Suppressing 
the  Slave  Trade            -J 

„         0.55.         . 

Railway  Regulation 

Amended 

76 

„         0.59.         . 

Treaties     with     Foreign") 
States  for  Suppression 

of  the  Slave  Trade 

* 

Repealed 

88 

„         c.91.         . 

Suppression  of  the  Slave 

0.94. 

Defence  of  the  Reahn 

Amended 

72 

0.  101.       . 

Importation  of  Slaves  into 
India  by  Sea    - 

C.114.       - 

Slave  Trade  (Portugal)   - 

6  &  7  Vict,  c.  14. 

Slave  Trade  Treaty  with 

Bolivia 

> 

Repealed 

88 

C.16. 

Slave  Trade  Treaty  with 
Texas  - 

„         c.  16. 

Slave  Trade  Treaty  with 
Uruguay          -            -J 

0.18. 

Registration  of  Voters 

Amended 

70 

C.46. 

Trwities     with     Foreign"] 
Powers  for  Suppression 
of  the  Slave  Trade       - 

C.60.        . 

Slave  Trade  Treaty  with 
Austria,  Prussia,  Russia 

„         C.51.         . 

Slave  Trade  Treaty  with 
Mexico  -            -            . 

► 

Repealed 

88 

C.52. 

Slave  Trade  Treaty  with 
Chili    -            -            - 

„         0. 53.         •            • 

Slave  Trade  Treaty  with 
Portugal 

„        c.  77. 

Cathedral  Churches(Wales 

' 

Amended 

39 

0.  98.  8.  3. . 

Suppression  of  the  Slave 

Repealed 

88 
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Act  repealed  or  amended. 

Subject-matter. 

How 
affected. 

Chapter  of 
36  &  87  Vict 

7  &  8  Vict.  c.  26. 

Treaties      with      Foreign 
Powers   for   Suppression 
of  the  Slave  Trade. 

Repealed 

88 

C.81. 

Marriages  (Ireland) 

Amended 

16 

11  &  12  Vict.  c.  116.    - 

Slave  Trade  Treaty  with"" 
the  Equator     - 

„           C.128.    - 

Slave  Trade  Treaty  with 

Muscat 

* 

Repealed 

88 

12  &  13  Vict.  c.  84.     - 

Slave  Trade  Treaties  with 
Chiefs  in  the  Persian 
Gulf    -            -           -J 

13  8c  14  Vi€t.  c.  69.  a.  19. 

Parliamentary  Voters  (Ire- 
land). 

Parliamentary  Voters  (Ire- 
knd). 

Ecclesiastical  Commissioners 

Repealed 

2 

C.69.     . 

Amended 

30 

C.94.     . 

Amended 

64 

16  &  17  Vict.  c.  16.     - 

Slave  Trade  Treaty  with^ 

c.17.     . 

Sohar  in  Arabia           -  1 

Slave  Trade  Treaty  with  f 

New  Granada  -           -J 

Repealed 

88 

C.45.     . 

Government  Annuities     - 

Amended 

44 

c.  xlvii.  - 

Se^'em     River  —  Salmon 

Fishing. 
Customs   Consolidation — 

Amended 

71 

c.  107.  8.  189.    - 

Repealed 

88 

Slave  Trade. 

17  &  18  Vict.  c.  31.     . 

Railway  and  Canal  Trafllc 

Amended 

48 

„           c.  104.   . 

Merchant  Shipping           - 

Amended 

85 

&  repealed 
in  part. 

18  &  19  Vict.  c.  34.     . 

Education  of  Pauper  Chil- 
dren. 
Slave  Trade  Treaties  with 

Repealed 

86 

c.  85.     . 

Repealed 

88 

Chiefs   in   the    Sherbro 
country. 
Merchant  Shipping 

C.91.     . 

Amended 

85 

19  &  20  Vict.  c.  68.  8. 23. 

Prisons  (Ireland)    Super- 
annuation. 

Repealed 

61 

21  &  22  Vict.  c.  90.     - 

Medical  Practitioners 

Amended 

65 

22  Vict.  c.  26.  - 

Superannuation    - 

Amended 

23 

22  &  23  Vict.  c.  22.  s.  5. 

Pay  of  Irbh  Constabulary 

Amended 

74 

23  &  24  Vict.  c.  93.  s.  42. 

Tithe  Commutation 

Amended 

42 

c.  112.  . 

Defence  of  the  Realm 

Amended 

72 

c.  124.  - 

Ecclesiastical  Commissioners 

Amended 

64 

C.144.   - 

Matrimonial  Causes 

Amended 

31 

24  8i  26  Vict.  c.  106.   . 

Portpatrick  Harbour 

Repealed 

'       14 

c.  109.  - 

Salmon  Fishery    - 

Amended 

&  repealed 

in  part. 

71 

c.  127.  8.  1. 

Treasurv  Chest  Fund 

Repealed 

66 

25  &  26  Vict.  c.  37.     - 

Crown  Private  Estates 

Amended 

61 

C.40.      - 

African  Slave  Trade  Treaty 

Repealed 

88 

C.63.      . 

Mercliant  Shipping 

Amended 

&  repealed 

in  part. 

85 

„            c.  69.  in  part     - 

Harbours  Transfer  (Port- 

Repealed 

14 

C.90.     . 

patrick). 
African  Slave  Trade  Treaty 

Repealed 

88 

c.93.     . 

Thames  Embankment 

Amended 

40 
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Act  repealed  or  amended. 

Sabject-matter. 

How 
affected. 

Chapter  of 
36  &  87  Vict 

26  &  27  Vict.  c.  27.     . 

Marriages  (Ireland) 

Amended 

16 

C.34.     - 

African  Slave  Trade  Treaty 

Repealed 

88 

c.  122.  8.  4. 

Circuits  of  the  Judges 

Repealed 

70 

27  &  28  Vict.  c.  43.     - 

Government  Annuities     - 

Amended 

44 

28  &  29  Vict.  c.  85.     - 

Procurators  (Scotland) 

Repealed 

63 

c.  121.   . 

Salmon  Fishery    - 

Amended 

&jepealed 

in  part. 

13  and  71 

29  &  30  Vict.  c.  32.     - 

Matrimonial  Causes 

Amended 

31 

c.  62.     - 

Crown  Lands 

Amended 

57 

c.  90.  s.  30. 

Sanitary  Act,  1866  (Ireland) 

Amended 

78 

„            c.  103.  8.  2. 

Pay  of  Irish  Constabulary 

Amended 

74     . 

c.  118.  8.  12.      - 

Industrial  Schoob 

Amended 

86 

30  &  31  Vict.  c.  57.     - 

Blackwater  Bridge 

Apiended 

46  and  47 

c.  111.  8. 4.         - 

Militia  Reser\^e     - 

Amended 

68 

„            c.  130.   8.  4.   in 

Agricultural  Gangs 

Repealed 

67 

part. 

31  &  32  Vict.  c.  51.      . 

Fairs         -            -            - 

Repealed 

37 

C.62.      . 

Vagabonds— Gaming 

Amended 

38 

C.76.     . 

Militia  Pay 

Amended 

84 

c.llO.   - 

Telegraphs 
Public  Schools 

Amended 

83 

c.  118.   ^ 

Amended 

41  and  62 

c.  119.  - 

Regulation  of  Railways     - 

Amended 

48 

„             c.  cxi.    - 

Thames  Embankment 

Amended 

40 

32  &  33  Vict.  c.  2.        - 

Brazilian  Slave  Trade 

Repealed 

88 

c.56.     . 

Endowed  Schools  - 

Amended 

&  repealed 

in  part. 

7  and  87 

c.66.     . 

Militia  Pay 

Amended 

84 

c.  73.     - 

Telegraphs 

Amended 

83 

c.  75.     - 

Slave  Trade  (Zanzibar)     - 

Repealed 

59 

33  &  34  Vict.  c.  40.     - 

New  Zealand  IjOhna 

Amended 

15 

C.43.     .           . 

Customs — Sugar  (Isle   of 

Man). 
Extradition           -            - 

Repealed     . 

29 

c.52.     - 

Amended 

60  and  88 

C.70.     . 

Gas  and  Water  Facilities  - 

Amended 

8^ 

„             c.  75.     - 

Elementary  Education 

Amended 

86 

C.82.     . 

Canada  Defence  Loan 

Repealed 

45 

c.  83.  8.  12. 

Pay  of  Irish  Constabulary 

Amended 

74 

C.88.     - 

Telegraphs 
Juries  (Ireland)     - 

Amended 

83 

34  &  35  Vict.  c.  65.     > 

Amended 

27 

c.  75.     - 

Telegraphs 

Amended 

83 

c.  93.     . 

Epping  Forest 
Merchant  Shipping 

Amended 

5 

c.llO.  - 

Amended 

85 

&  repealed 

in  part. 

35  &  36  Vict,  c.20.88.  10.,  11. 

Income  Tax 

Repealed 

18 

C.25.     . 

Juries  (Ireland)     - 

Amended 

27 

C.33.     .  ^        . 

Ballot  Act,  1872   - 

Amended 

2  and  30 

„             c.  62,  8.  78.  in 

part. 
„            c.  65.  in  part 

c.  6S,  8. 10.        . 

Education  (Scotland) 

Repealed 

63 

Bastardy  Laws  Amendment 

Repealed 

9 

Military  Forces  Localization 
Public  Health— Cambridge 

Amended 

68  and  84 

c.  79.8.4. 

Amended 

73 

C.S3.     . 

Pensions  Commutation    - 

Amended 

83 

„            c.  84.  8.  3. 

Re^^sing  Barristers 

Epping  Forest 

Polling  Districts  (Ireland) 

Repealed 

70 

C.95.     - 

Amended 

5 

36  &  37  Vict.  c.  2.        - 

Amended 

30 
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REPEALS  EFFECTED  BY  THE  STATUTE  LAW  REVISION  ACT 
(36  &  37  VICT.  c.  91.) 


Act  repealed  bj 
36  &  37  Vict  c.  91. 


Sabject-matter. 


15  Geo.  2.  c.  30. 

42  Geo.  3.  c.  90.  s.  82. 

c.  91.  in  pt. 

44  Geo.  3.  c.  54.  s.  41. 

47  Geo.  3.  Sees.  2.  c.  41. 

48  Geo.  3.  c.  140.  in  pt. 

c.  144. 

49  Geo.  3.  c.  120. 1 

88.35.,  139./ 

51  Geo.  3.  c.  1. 

c.  2. 

c.  3.,  4. 

C.5. 

0.6. 

c.  8.,  9. 

c.  10. 

c.  11. 

c.  12. 

c.  13. 

c.  14. 

c.  15. 

C.17. 

c.  18. 

c.  19. 

c.  24. 

c.  25. 

C.27. 

C.28. 

C.29. 

C.31. 

c.  33. 

C.40. 

0.  41.  8.  1. 

C.42. 

C.44. 

C.45. 

C.46. 

C.47. 

c.  51. 

c.  53.,  54. 

c.  60. 

C.63. 

c.  64.  in  pt. 

c.  70. 

c,  75.  in  pt. 

c.  76. 

c.  78.  in  pt. 

0.80. 

c.  81. 

0.84. 


Marriaf^re  of  Lunatics. 

Militia  (England). 

Militia  (Scotland). 

Yeomanry  and  Volunteers  (Great  Britain). 

East  India  Company. 

Justice  of  the  Peace  (Dublin  Metropolis). 

Protection  of  Oyster  Fisheries,  &c.  (England). 

Militia  (Ireland). 

Care  of  His  Majesty's  Person. 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff,. &c. 

Exchequer  Bills. 

Treasury  Bills  (Ireland). 

Populauon  of  Great  Britain. 

Mutiny. 

Improvement  of  the  City  of  Dublia. 

Duty  on  Coeds  imported  into  the  Harbour  of  Dublin,  &c. 

Drawbacks  and  Bounties  on  Exportation  of  Sugar  from  Ireland. 

Drawbacks,  &c.  on  Sugar. 

Bounty  upon  British  and  Irish  Linens  exported. 

Exchequer  Bills. 

Militia. 

Indemnity. 

Expenditure,  &c.  in  MiUtary  Departments,  &c. 

Clearance  of  Vessels,  Port  of  London,  &c. 

Payment  of  Creditors  (Scotland). 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff. 

Rates  to  Innkeepers,  &c.  on  quartering  Soldiers. 

Bringing  of  Coals,  &c.  to  London  and  Westminster. 

Duty  on  Copper  imported. 

Weaving  Blue  Stripes  in  British  Calicoes. 

Limiting  Number  of  Persons  to  be  carried  by  Stage  Coaches  in  Ireland, 

Felony. 

Distillers  of  Spirits. 

Duty  on  Linen  imported. 

Ships  Rooms  in  the  Town  of  Saint  John,  Newfoundland,  &c. 

Quarantine. 

Treaty  of  Commerce,  &c.  with  Portugal. 

Prizage  and  Butlerage  of  Wines  (Ireland). 

Exchequer  Bills. 

Duties  on  Hats  made  in  Ireland,  &c. 

Transportation. 

East  India  Company. 

Hat  Duty  (Great  Britain). 

Office  of  the  Commissioners  for  the  Affairs  of  India. 

Duties  on  Horses. 

Militia  (Ireland). 

Parish  Apprentices. 

Inquiry  into  Fees,  &c.  in  Public  Offices  (Ireland) 

Coal  and  Com  Meters  of  the  City  of  London. 
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Act  repealed  by 
36&37  Vict  c.  91. 

Sabject-matter. 

61  Geo.  3.  c.  85. 

Exchequer  BiUs. 

C.86. 

Exportation  and  Importation. 

c88. 

Treasury  Bills  (Ireland). 

c.  90. 

Militia  (Ireland). 

C.91. 

Quit,  Crown,  and  Composition  Rents  (Ireland). 

C.92. 

Tolls  on  Stage  Coaches  (Ireland). 

0.94. 

Preservation  of  Timber. 

C.95. 

Excise  Duties. 

0.99. 

Elections  of  Members  of  Parliament. 

0. 103.  in  pt. 
c  107.,  108.,  109. 

Army  (Half  Pay). 
Militia. 

c.  111. 

Manufacture  of  Maidstone  Geneva. 

c.  112. 

Exchequer  Bills. 

c.  113. 

Lotteries. 

c  114.  in  pt. 

0.  117. 
c.  118.  in  pt. 

0.119. 

Militia. 

Appropriation. 

Justice  of  the  Peace  (Metropolis). 

c.  121. 

Drawbacks  on  Spirits. 

c.  122. 

Bogs  in  Ireland. 

c.  123. 

Insolvent  Debtors  (Ireland). 

C.124. 

Frivolous  Arrests. 

c.  125. 

Insolvent  Debtors  (England). 

c.  126. 

Westminster  Elections. 

c.  127. 

Gold  Currency,  &c. 

c.  128. 

Militia. 

62  Geo.  3.  c.  1. 

Duties  on  Malt,  &c. 

C.3. 

Distillation  of  Spurits. 

c.  4.,  6. 

Exchequer  Bills. 

C.6. 

Civil  List. 

0.7. 

Expenses  of  Prince  Regent. 

0.8. 

Regulation  of  the  King's  Household  during  His  Illness. 

0.10. 

East  India  Company. 

C.  11.  in  pt. 
0.  12. 

House  of  Commons  Offices. 

Embezzlement  of  Public  Stores. 

0.13. 

Insolvent  Debtors. 

0.15. 

Bounty  on  Sugar. 
Preservation  of  the  Peace. 

0.17. 

0.19. 

Lotteries. 

0.20. 

Importation  of  Tobacco,  &c. 
Validity  of  certain  Oaths. 

0.21. 

0. 22.,  23. 

Mutiny. 

0.25. 

Drawbacks,  &c.  on  Exportation  of  Sugar  firom  Ireland. 

c.  28.  in  pt. 
0.31. 

Militia  (Ireland). 

Repeal  of  39  Eliz.  c.  17.  against  lewd  and  wandering  Persons. 

0.33. 

Importation  of  Timber. 
Militia. 

c.  38.  in  pt. 
0.40. 

Grants  of  Offices. 

0.41. 

Inquiiy  into  Expenditure  in  Office  of  Works,  &c. 

0.43. 

Quartering  of  Soldiers. 

0.45. 

Exportation  of  Spirits. 

0.47. 

Distillation  of  Spirits  (Ireland). 

0.50. 

Gold  Currency,  &c. 

0.54. 

Duties  on  Glass. 

0.57. 

Annuities  to  the  Princesses. 
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Act  repealed  by 
86  &  37  Vict.  c.  91. 


Sabject-matter. 


52  Geo.  3.  c.  61. 

C.65. 

c.  66.  in  pt. 

0.67. 

c.  68.  in  pt. 

c.  69. 

C.73. 

c.  74. 

c.  78. 

C.80. 

c.  83.,  84. 

C.86. 

C.89. 

c.  90. 

C.91. 

c.  92. 

c.  95.  in  pt. 

c.  105.  in  pt. 

c.  111.,  112. 

c.  113. 

cll4. 

c.  121.,  122. 

c.  125. 

c.  127. 

c.  129. 

c.  132. 

c.  133. 

c.  134.  in  pt. 

c.  137. 

c.  143.  in  pt. 

c.  146.  in  pt. 

0.148. 

c.  149. 

c.  151.  s.  3. 

c.  152. 

c.  154. 

c.  155.  in  pt. 

C.160. 

C.162. 

0.163. 

0.164. 

0.165. 

53  Geo.  3.  o.  1. 

0.  5. 

0.6. 

0.7. 

0.12. 

0.14. 

0.15. 

0.16. 

0.17. 

0.23. 

0.  24.  8.  4. 

0.25. 

0.26.,  27. 


Excise  Duty  on  Spirits,  8cc. 

Use  of  Si^ar  in  brewing  Beer. 

Public  Offices. 

Provision  for  Family  of  Right  Hon.  Spenoer  Perceval. 

Militia  (Scotland). 

Duties  and  Drawbacks  on  Importation  and  Exportation. 

Relief  of  the  Poor  (England). 

Drainage  of  Bogs  in  Ireland. 

Commissioners  of  Appead  in  Revenue  Causes  (Ireland). 

Redemption  and  Sale  of  the  Land  Tax. 

Militia. 

Exchequer  Bills. 

Duty  on  Copper  imported. 

Treasury  Bills  (Ireland). 

Preservation  of  the  Peace  (Ireland). 

Fees  in  Public  Offices  (Ireland). 

Assessed  Taxes. 

Militia. 

Militia  Pay,  &c. 

Treasury  Bills  (Ireland). 

Exchequer  Bills. 

East  India  Company. 

Lotteries. 

Making  of  Starch,  &c.  from  Wheat,  &o. 

National  Debt  Commissioners. 

Paymaster  Greneral. 

Population  (Ireland). 

Butter  Trade  (Ireland). 

Loans  or  Exchequer  Bills. 

Capital  Punishment. 

Parish  and  other  Registers. 

Keeper  of  the  Privy  Purse  (Sale  of  Stock). 

Sale  of  Coffee,  &c. 

Army  Pensions,  &c. 

Regulation  of  Office  of  Agent  General  for  Volunteers  and  Looal  Militia. 

Appropriation. 

Religious  Worship  and  Assemblies. 

Pftrochial  Relief  to  Prisoners. 

Preservation  of  the  public  Peace, 

Relief  of  Insolvent  Debtors  (Irdand). 

Exchequer  Bills. 

Relief  of  Insolvent  Debtors  (England). 

Use  of  Sugar  in  Brewing. 

Gold  Currencjr. 

Insolvent  Debtors  (England). 

Distillation  from  Com. 

Importation  into  the  West  Indies. 

Care  and  Management  of  His  Majesty's  Estate. 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff,  &c. 

Exchequer  Bills. 

Mutiny. 

Ptohibition  of  making  of  Starch  from  Wheat,  &c. 

Administration  of  Justice. 

Marine  Mutinv. 

Exchequer  Bills. 
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Act  repealed  by 
86  &  37  Vict  c.  91. 


Sabject-matter. 


53  Geo.  3.  c.  28.  in  pt. 

c.  29.  in  pt. 

C.31. 

C.32. 

C.35. 

c.  39. 

C.40. 

C.42. 

C.43. 

C.45. 

C.46. 

C.54. 

c.  64.  in  pt. 

€.66. 

C.67. 

C.70. 

C.73. 

c.  74. 

c.  76. 

c.  78. 

C.79. 

C.80. 

c.  81.  in  pt. 

c.  83. 

C.88. 

c.  89.inpt. 

c.  90.,  91. 

C.93. 

C.94. 

C.96. 

c.  99. 

c.  101. 

c.  102. 

c.  109. 

c.  110. 

c.  118.,  119. 

c.  122. 

c.  123.  in  pt. 

c.  127.  in  pt. 

c.  130. 

c.  131.  in  pt. 

€.  132.  88.  1.,  3. 

c.  135. 

c.  136. 

c.  138. 

c.  139. 

c.  142.  in  pt. 

c.  144.  8.  2. 

c.  146. 

c.  151. 

c.  152. 

c.  153.  8.  2.  in  pt. 

0.  154.  88.  1.,  2. 

c.  155.  in  pt. 

c.  157. 


Militia  (England). 

Militia  (Scotland). 

Sugar  Duties. 

Drawbacks  and  Bounties  on  the  Exportation  of  Sugar  from  Ireland. 

Redemption  of  the  National  Debt. 

Transportation  of  OfiPenders  in  England  and  Scotland. 

Wages  of  Artificers,  Labourers,  &c. 

Exchequer  Bills. 

Quartering  of  Soldiers. 

Exportation  of  Brass  and  other  Metal. 

Butter  Trade  (Ireland). 

Sale  and  Brokerage  of  Offices. 

Court  of  Session  (Scotland). 

Payment  of  Creditors  (Scotland). 

Importation  and  Exportation. 

Duties  on  Glass,  Hides,  Tobacco,  and  Snuff. 

Duties  of  Excise,  &c.  on  Tobacco  (Ireland). 

Duty  on  Malt  (Ireland), 

Roads  (Ireland). 

Preventing  improper  Persons  having  Arms  (Ireland). 

Militia  (Ireland). 

Treasiuy  Bills  (Ireland). 

Militia. 

Diet  furnished  to  Soldiers  on  a  March. 

Dealers  in  Exciseable  Articles. 

Writs  for  Election  of  Members  of  Parliament. 

Militia. 

Lotteries. 

Duty  on  Spirits  made  from  Com  or  Grain  in  Ireland. 

Militia. 

Offences  committed  by  Soldiers  abroad. 

Royal  Canal  Company  (Ireland). 

Relief  of  Insolvent  Debtors. 

Duties  on  Glass  made  in  Great  Britain. 

Importation  into  the  Isle  of  Man. 

Exchequer  Bills. 

Renunciation  by  Spencer  Perceval  of  his  Pensions. 

Redemption  and  Sale  of  the  Land  Tax. 

Ecclesiastical  Courts  in  England,  and  Recovery  of  Church  Rates  and  Tithes. 

Inquiry  into  Public  Offices  (Ireland). 

Court  Houses  and  Sessions  Houses  (Ireland). 

Militia  of  the  Tower  Hamlets. 

Bringing  Coals,  &c.  to  London  and  Westminster. 

Appropriation. 

Relief  of  Insolvent  Debtors  (Ireland). 

Exempting  Bankers  and  others  from  certain  Penalties. 

Land  Tax. 

Inland  Navigation  (Ireland). 

Post  Roads,  &c.  (Ireland). 

Registrar  of  the  Admiral^  and  Court  of  Appeals  for  Prizes. 

Westminster  Elections. 

Annuities  to  the  Judges  on  Resignation  of  their  Offices. 

Pensions  at  Kilmainham  HospitsJ,  &c 

East  India  Company. 

Grant  to  John  Palmer,  Esquire. 
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Aetrep^edby 
36  &  37  Vict.  c.  91. 


Subject-matter. 


S3  Geo.  3.  c.  160. 
c.  161. 
c.  162. 
64  Geo.  3.  c.  2. 
c.  6. 
C.7. 
C.9. 
c.  10. 
c.  13. 
c.  18. 
c.  19. 
C.22. 
C.23. 
0.24. 
0.25. 
c.  26.,  27. 
0.28. 
0.29. 
0.30. 
0.31. 
0.33. 
0.36. 
0.38. 
0.39. 
0.40. 
0.41. 
0.44. 
0.47. 
0.49. 
0.51. 
0.52. 
0.53; 
0.54. 
0.55. 
0.  56.  in  pt. 
0.57. 
c.  58. 
0.  61.  in  pt. 
0.  62.,  ss.  1^. 
0.  68.  in  pt. 
0.  fo. 
0.71. 
0.73. 
0.74. 
0.75. 
0.78. 
0.  79.,  80. 
0.81. 
0.83. 
0.  92.  in  pt. 
0.94. 
0.  96.  s.  1. 
0.98. 
C.99. 
0.100. 


Doctrine  of  the  Holy  Trinity. 

Exchequer  BiUs,  &c. 

Imprisonment  with  Hard  liabour  in  Cases  of  Felony. 

Duties  on  Malt»  Su^,  Tobacco,  and  SnuJf,  &c. 

Stay  of  Proceedings  in  Actions  against  Spiritual  Persons. 

Drawbacks,  &c.  on  Exportation  ai  Sugar  from  Ireland. 

Distillation  of  Spirits  in  Scotland. 

Interchange  of  tne  British  and  Irish  Militias. 

Aid  to  Russia  and  Prussia,  &o. 

Exchequer  Bills. 

Local  Militia  (Great  Britain). 

Preservation  of  the  Peace. 

Relief  of  Insolvent  Debtors  (England). 

Bounties  on  Sugar. 

Mutiny. 

Duties  of  Customs  on  Madder  imported. 

Relief  of  Insolvent  Debtors  (England). 

Duty  of  Customs  on  Brandy  imported. 

Transportation  of  OfPenders  in  England  and  Scotland. 

Marine  Mutiny. 

Preservation  of  the  Peace  (Ireland). 

Importation  and  Exportation  (East  India). 

London  Militia. 

Exchequer  Bills. 

Drawback  on  Exportation  of  Wine. 

Importation  of  Spirits  into  Great  Britain  and  Ireland. 

Actions  against  Spiritual  Persons. 

Dealers  in  CofiPee. 

Importation  and  Ex])ortation  to  and  from  the  West  Indies,  &o. 

Importation  of  Cochineal  and  Indigo. 

Gold  Cuirencv. 

Exchequer  Bills. 

Actions  against  Spiritual  Persons. 

Quartering  of  Soldiers. 

Art  of  making  Models  and  Casts  of  Busts,  &c. 

Exportation  of  Articles  of  the  British  Plantations. 

Protection  of  Trade  during  Hostilities  with  America. 

Discharge  of  Duty  by  Public  Officers. 

Public  Infirmaries  or  Hospitals  (Ireland). 

Ecclesiastical  Courts  (Ireland),  &a 

Land  Revenue  of  the  Crown. 

Manufacture  of  Maidstone  Geneva. 

Duties  of  Excise  in  Great  Britain. 

Lotteries. 

Treasury  Bills  (Ireland). 

Removi  of  Wool  within  a  certain  Distance  of  the  Sea. 
*  Exchequer  Bills. 

Duties  on  Importation  of  Merchandize  into  and  from  Ireland. 

Treasury  and  Public  Accountants  (Ireland). 

Stamp  Duties  on  Probates  and  Letters  of  Administration  (Ireland). 

Annuities  to  Judges  of  the  Courts  of  Session,  &c.  (Scotland). 

Artificers,  Labourers,  Servants  of  Husbandry,  and  Apprentices. 

Accounts  of  Public  Expenditure  in  France. 

Restrictions  on  Payments  of  Cash  bv  Bank  of  England. 

Duties  on  Importation  of  Articles  of  the  British  ^antations. 
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Act  repealed  by 
36  &  37  Vict.  C.  91. 


Subject-matter. 


64  Geo.  3.  c.  105. 

c.  107. 

c.  108. 

c.  111. 

0.112. 

c.  114. 

c.  116. 
c.  123.  in  pt. 

c.  126. 

c.  127. 

c.  130. 

c.  132. 

c.  134. 

c.  135. 

c.  149. 

c.  152. 

c.  167. 

c.  158. 
c.  169.  in  pt. 

cl60. 

c.  162. 

c.  165. 

c.  166. 

c.  167. 

c.  168. 

c.  170.  88.  8.,  9. 

c.  171. 

c.  172. 

c.  173.  in  pt. 

c.  176. 

c.  176.,  177. 

c.  1/8. 

c.  179.  8.  1. 

c.  180. 

c.  182. 

c.  184. 

c.  186. 

c.  188. 

c.  189. 

c.  190. 

66  Geo.  3.  c.  3. 

c.  4.,  6. 

c.  6. 

C.7. 

c.  8.,  9. 

c.  11. 

c.  16. 

c.  18. 

0. 19.  in  pt. 

C.20. 

C.21. 

C.27. 

C.28. 

C.30. 


Duties  and  Taxes  levied  in  the  East  Indies. 

Indentures  for  binding  of  Parish  Apprentices,  &c. 

Penalties  for  burying  m  Woollen. 

Importation  of  Arms,  Gunpowder,  8cc.  (Ireland). 

Fever  Hospitals  (Ireland). 

Relief  of  Insolvent  Debtors  (Ireland). 

Burning  of  Land,  and  destroying  of  Vermin  (Ireland). 

Frauds  and  Abuses  in  the  Trade  of  Hops. 

Importation  of  Masts,  Yards,  &c.  from  North  America. 

Exportation  to  Foreign  Parts  from  Scotland  and  Ireland  of  linen  Cloth. 

Restrictions  on  Payments  in  Cash  by  the  Bank  of  Ireland. 

House  Duty  (Ireland). 

Asiatic  Seamen  arriving  in  the  Kingdom. 

Stage  Coaches  (Ireland). 

Trade  in  Spirits  between  Great  Britain  and  Ireland. 

Making,  keeping,  and  carriage  of  Gunpowder  within  Great  Britain. 

Regulating  the  Business  of  tne  Office  of  Works,  &c. 

Incitement  to  Mutiny. 

Regulation  of  the  Ports,  Harbours,  Dockyards,  Arsenals,  &c. 

Annuity  to  the  Princess  of  Wales. 

Annuity  to  Lord  Beresford. 

Annuity  to  Lord  Hill. 

Annuity  to  Lord  Lynedoch. 

Appropriation  of  Supplies. 

Attestation  of  Instruments  of  Appointment,  &c.  made  in  exercise  of 

Powers  in  Deeds,  &c. 
Maintenance  and  Regulation  of  the  Poor,  &c. 
Fines,  Penalties,  &c.  incurred  in  rdation  to  the  Customs  or  Excise. 
Duties  upon  Distillers  Wash,  Spirits,  &c.  (Scotland). 
Land  Tax. 

Residence  of  Spiritual  Persons  on  their  Benefices  in  England. 
Militia  Pay,  &c. 

Yeomanry  Corps,  &c.  (Ireland). 
Militia  (Ireland). 

Unlawful  Combinations  or  Conspiracies  (Ireland). 
Trade  of  Malta,  and  landing  certain  Prize  Goods  in  Great  Britain. 
Examination  of  Accounts  ^f  certain  Colonial  Revenues. 
Apprehension  and  Trial  of  Offenders. 
Exchequer  Bills. 
Militia  Pay  (Great  Britain). 
Land  Tax  Commissioners. 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff  in  Great  Britain,  &o. 
Exchequer  Bills. 

Negodation  of  Promissory  Notes  and  Bills  of  Exchange. 
Duties  of  Excise  on  Glass  (Ireland). 
Importation  of  Goods  in  Neutral  Ships. 
Privileges  of  Foreign  Ships. 

Support  of  His  Maiesl^s  Household  during  His  Indisposition. 
Annuity  to  Lord  Walsin^ham. 
Duties  of  Excise  upon  Licences,  &c. 
Mutiny. 
Marine  Mutiny. 

Duties  of  Excise  in  Great  Britain. 
Restrictions  on  Payments  in  Cash  by  Bank  of  England. 
Duties  of  Excise  in  Great  Britain  on  Sweets,  Tobacco,  &c. 
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Act  repealed  by 
S6&37  Vict.  c.  91. 


SuVject-matter. 


55  Geo,  3.  c.  32. 

c.  33. 

c.  34. 

c.  38. 

0.39. 

c.  40. 

c.  41. 
c.  42.  in  pt. 

c.  44. 

c.  47. 

c.  48. 
c,  50.  in  pt. 
c.  51.  in  pt. 

c.  52. 

c.  53. 

C.54. 

c.  63. 

c.  64. 
c.  65.  in  pt. 
c.  70.  in  pt. 
c.  71.  in  pt. 

c.  73. 

c.  75. 

c,  76. 

c.  77. 
c.  84.  in  pt. 

c.  85. 

c,  86. 
c,  89.  in  pt. 
c.  90.  in  pt. 

c.  91. 

c.  93. 

c.  97, 

c.  98. 

c.  102. 

c.  104.  in  pt. 

c.  108. 

c,  113. 

€.  115.  in  pt. 

c.  117. 
c.  126. 
c.  127.  s.  1. 
c.  130. 
c.  131. 
c.  132. 
c.  139. 
c.  146, 
c.  147.  in  pt. 
c.  148.,  149. 
c.  150. 
c.  154. 
c.  155. 
c.  156. 
c.  158. 

Vol.  LI. — Law 


Customs  Duties,  Drawbacks,  &c.  on  Sugar. 

War  Duties  of  Customs  on  Importation  into  Great  Britain. 

Importation  of  Tobacco  into  Great  Britain. 

Removal  of  Bleaching  Powder  made  in  Ireland  into  England.         .    . 

Greenland  Whale  Fisheries. 

Treasury  Bills  (Ireland). 

Restrictions  on  Cash  Payments  by  Banks  of  England  and  Ireland. 

Trial  by  Jury  (Scotland). 

Prize  Vessels  and  Goods  (Ireland). 

Maintenance  of  the  Poor  in  England,  &c. 

Clergymen  in  Gaols  and  Houses  of  Correction. 

Gaol  and  other  Fees. 

County  Rates. 

Copper  imported  into  Great  Britain,  , 

Duties  on  Property,  &c.  in  Great  Britain. 

Aliens. 

Duty  on  British-made  Wine  or  Sweets. 

Gratuities  by  the  East  India  Company. 

Militia  of  Great  Britain. 

Records  of  the  Court  of  Session  (Scotland). 

Hawkers  and  Pedlars  (Scotland). 

Lotteries. 

Discoveries  of  Longitude  at  Sea. 

Local  Militia. 

Embodying  the  British  and  Irish  Militia. 

East  Indies. 

Foreign  Enlistment. 

Importation  of  Masts  and  Timber  for  Naval  Purposes, 

Court  Houses  and  Sessions  Houses  (Ireland). 

Limitation  of  Actions  against  Canal  Companies  (Ireland), 

Costs  in  Cases  of  Felony  (Ireland). 

Duties  on  Silk  Handkerchiefs  imported  by  East  India  Company. 

Salary  of  Judges  of  the  Commissary  Coiirt  of  Edinburgh. 

Select  Committee  on  the  Downpatrick  Election. 

Duties  on  Leather  dressed  in  Oil. 

Excise  Licences  (Ireland). 

Mutiny. 

Duties,  &c.  on  Glass.  ,         j    r     t? 

Convention  between  the  King  of  the  Netheriands  and  the  Emperor  of 

Russia. 
Importation  in  Neutral  Vessels  of  certain  Goods,  Wares,  and  Merchandize. 
Allowances  to  Foreign  Officers. 
Embezzlement  of  Public  Stores. 
Pay  of  the  Forces  serving  Abroad. 
Accounts  of  the  Paymaster  General. 
Trade  in  Spirits  between  Great  Britain  and  Ireland. 
Duty  of  Excise  in  Ireland  upon  Spirits. 
Trade  vnt\\  French  Colonies. 

Exchange  of  Parsonage  or  Glebe  Houses  or  Glebe  Lands. 
Exchequer  Bills. 

Names  of  the  Land  Tax  Commissioners. 
Quartering  of  Soldiers. 
Duties  on  Spirits,  &c.  (Scotland). 
Transportation  of  OfFenders. 
Grand  Jury  Presentments  for  Constables  (Ireland),  &c. 

Jour.  Stat.  ^  ^ 
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Act  repealed  by 
36  &  87  Vict  c.  91. 


Sabjeet-matter.  ^ 


56Geo.3.c.l61.88.1-3. 

cl62. 

c.  164. 

c.  165.,  166.,  167. 

c.  171. 

c.  173. 

c.  175. 

c.  178. 

c.  180. 

c.  182. 

'c.  183. 

c.  184.  in  pt. 

c.  185.  in  pt. 

c.  187. 

c.  189. 

c.  193. 

c.  196. 

56  Geo.  3.  c.  1. 

C.2. 

C.3. 

C.4. 

C.6. 

C.8. 

c.  10. 

c.  11. 
c.  12.,  13. 

c.  14. 

c.  16. 

C.17. 

c.  18. 

0.19. 

c.  20. 

C.21. 

C.22. 

C.23. 

c.  24. 

c.  27. 

C.28. 

c.  30. 

C.31. 

c.  32. 

c.  36. 

c.  38. 

c.  40. 
c.  41.,  42. 

c.  43. 

c.  45. 
c.  46,  in  pt. 

C.47. 

c.  48. 

c.  50.  in  pt. 

c.  52.  s.  2. 

c.  53. 

c.  54. 


Assessed  Taxes,  See,  (Scotland). 

Excise  Duties  and  Drawbacks  on  Epsom  Salt. 

Duties  on  Foreign  Spirits  imported. 

Militia  Pay  and  Clothing,  &c. 

Punishment  for  inciting  to  Mutiny  or  Disobedience. 

Protection  of  Trade  during  Hostilities  wi^  France. 

Bringing  of  Coals,  &c.  to  London  and  Westminster. 

Manufacture  of  Flax  and  Cotton  in  Great  Britain. 

Bounty  on  Exportation  of  Silk  Manufactures  of  Great  Britain. 

Canal  from  Dublin  to  Tarmonbury  on  the  Shannon. 

Bounties  in  Ireland  on  Exportation  of  Calicoes  and  Cottons. 

Stamp  Duties  on  Deeds. 

Stamp  Office  Duties  on  Advertisements,  &c. 

Appropriation. 

Allowance  of  Duty  to  Meux  and  Co. 

Trade  and  Commerce  with  the  United  States  of  America. 

Exchequer  Bills. 

Duties  on  Glass  made  in  Great  Britain. 

Importation  of  Cochineal  and  Indigo. 

Duties  on  Malt,  Sugar,  Tobacco,  and  SnufP,  &c. 

Exchequer  BiUs. 

Residence  of  Spiritual  Persons  on  their  Benefices. 

Trade  and  Commerce  with  the  Cape  of  Good  Hope. 

Mutiny. 

Marine  Mutiny. 

Naturalization  of  the  Prince  of  Cobourg  of  Saalfeld. 

Advance  by  Bank  of  England  for  the  Public  Service. 

Offices  of  Receivers  of  (Sawn  Rents. 

Duties  of  Excise  in  Great  Britain. 

Duty  on  Lead  exported  from  Great  Britain. 

Bounty  on  double  refined  Sugar  exported. 

Customs  and  Port  Duties,  and  Excise,  and  Taxes  (Ireland). 

Negociation  of  Promissory  Notes  and  Bills  of  Exchange. 

For  more  effectually  detaining  in  Custody  Napoleon  Buonaparte. 

Intercourse  with  Saint  Helena  during  Napoleon  Buonaparte's  detention. 

Establishment  of  the  Princess  Charlotte  Augusta  and  Prince  of  Cobouig 

of  Saalfeld. 
Transportation  of  Offenders. 

Exchequer  Bills. 

Indemnifying  the  Commissioners  of  Excise  in  Scotland. 

Navy  and  Victualling  Contracts. 

Quartering  of  Soldiers. 

Importation  of  Wrought  Goods  and  other  Articles. 

Local  Militia  Ballots. 

Restrictions  on  Payments  of  Cash  by  Bank  of  England. 

Treasury  Bills  (Ireland). 

Allowances  of  Duties  on  Malt  and  Beer. 

Local  Militia  Pay  in  Great  Britain. 

Better  Regulation  of  the  Civil  List. 

Treasury  Bills  (Ireland). 

Restrictions  on  Payments  in  Cash  by  the  Bank  of  Ireland. 

Sale  of  Farming  Stock  taken  in  Execution. 

Exchange  of  Parsonage  Houses  or  Glebe  Lands. 

Enabling  National  Debt  Conmiissioners  to  grant  Life  Annuities. 

Exchequer  Bills. 
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Act  repealed  by 
86  &  37  Vict  c.  91. 


Subject-matter. 


56  Geo.  3.  c.  55.  in  pt. 
c.  58.  in  pt. 

c.  61. 
c.  64.  in  pt. 

c.  65. 
•       c.  67. 

c.  69. 

C.71. 

C.72. 

c.  76. 
c  87.  in  pt. 

C.90. 

C.92. 

C.95. 
c.  96.  in  pt. 
0.  98.  in  pt. 

c.  102. 

c.  104.  in  pt. 

c.  105. 

c.  106. 

c.  107. 

c.  108. 

c.  109. 

c.  111. 

c.  116.  inpt. 

c.  120.  in  pt. 

c.  121. 

c.  122. 

c.  123. 

c.  124. 

c.  125.  (except  as  to 

Scotland). 

c.  126. 

c.  131. 

c.  139.  inpt. 

c.  142. 

57  Geo.  3.  c.  1. 

c.2. 

c.3. 

c.  5. 

c.  6.  in  pt. 

c.  7. 

c.  8. 

c.  9. 

ell. 

c.  12. 

c.  13. 

c.  15. 

c.  16. 

C.17. 

c.  19.  in  pt. 

c.21. 

C.23. 


Inland  Navigation  (Ireland). 

Manufacture  of  a  Liquor  for  colouring  Porter. 

Lotteries. 

Militia  of  Great  Britain. 

Duties  on  Profits  arising  from  Property,  &c. 

Enabling  Soldiers,  &c.  to  exercise  Trades. 

Duties  of  Customs  on  Madder  imported. 

Arrears  of  Quit,  Crown,  and  Composition  Rents  (Ireland). 

Yeomanry  Corps,  &a  (Ireland). 

Bounties  on  Exportation  of  Refined  Sugar. 

Proceedings  of  Grand  Juries  in  Ireland  upon  Bills  of  Indictment. 

Militia  Pay  (Great  Britain). 

Exportation  of  Machinery  necessary  for  erecting  a  Mint  in  the  United 

States. 
Transfer  of  Stock  of  the  dissolved  College  of  Hertford, 
Advance  hj  Bank  of  England. 
Consolidation  into  one  Fund  of  the  Public  Revenues  of  Great  Britain  and 

Ireland. 
Relief  of  Insolvent  Debtors  in  England. 
Prevention  of  Smuggling,  &c. 

Spirits  imported  and  exported  between  England  and  Scotland  and  Ireland. 
Duties  payable  in  Scotland  upon  Spirits. 
Inventory  Duties  in  Commissa^  Courts  (Scotland). 
Duties  of  Excise  on  Beer  and  Malt,  &c. 
Bounty  on  Exportation  of  Silk  Manufactures  of  Great  Britain. 
Duty  and  Drawback  on  Spirits  distilled  in  Ireland. 
Abolition  of  Gaol  and  other  Fees. 
Annual  Returns  of  Persons  committed,  &c.  in  Ireland. 
Militia  Pay  (Ireland). 

Office  of  Clerk  of  the  Pleas  of  the  Court  of  Exchequer  (Ireland). 
Residence  of  Spiritual  Persons  on  their  Benefices. 
Bringing  of  Coals,  &c.  to  London  and  Westminster, 
Malicious  Injuries,  &c. 

Insolvent  Debtors  (Ireland). 

Preservation  of  the  Peace. 

Binding  of  Parish  Apprentices. 

Appropriation. 

Cape  of  Good  Hope  Trade,  &c. 

Exchequer  Bills. 

Habeas  Corpus  Suspension. 

Duties  on  Malt. 

Treasonable  Practices  and  Attempts. 

Inciting  Soldiers,  &c.  to  Mutiny  or  Disobedience. 

Coffee  Duties,  &c. 

Barracks,  and  Comptroller  of  the  Barrack  Department. 

Court  of  King's  Bench. 

Mutiny. 

Marine  Mutiny. 

Bounty  on  the  Exportation  of  Silk  Manufactures  of  Great  Britain. 

Exchequer  Bills. 

Exportation  of  Pig  and  Bar  Iron,  and  certain  Naval  Stores. 

Preventing  Seditious  Meetings  and  Assemblies. 

Preventing  improper  Persons  firom  having  Arms  in  Ireland. 

Importation  of  Cochineal  and  Indigo. 
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Act  repealed  by 
36&37  Vict,  c  91. 


in  pt. 
c.  69. 


57  Geo.  3.  c.  25.  in  pt. 

C.26. 

C.27. 

c.  31. 
c.  34.  in 

c. 

C.38. 

c.  40. 
c.  41.  in  pt. 

c.  42. 

C.43. 
c.  44.  8.  2. 

c.  45. 

C.47. 

C.50. 
c.  53.  in  pt. 
c.  56.  in  pt. 
c.  57.  in  pt. 

c.  60. 
c.  62.  in  pt. 
c.  64.  in 

c. 
c.  70.  in  pt. 

C.72. 

c.  78. 

c.  80. 

c.  81. 

c.  84. 

c.  85. 

c.  100.  in  pt. 

c.  101. 

c.  102.,  103. 

c.  104. 

c.  109. 

c.  110. 

c.  114. 

c.  120. 

c.  124.  in  pt. 

c.  126. 

c.  132. 

58  Geo.  3.  c.  1. 

c.  2. 

c.  3. 

c.  4. 

c.  6. 

c.  7. 

C.9. 

c.  10.,  11. 

c.  12. 

c.  14. 

c.  15. 

c.  22. 

C.25. 

c.  26. 


Sabject-matter. 


Assessed  Taxes,  &c. 

Grant  of  Life  Annuities  by  National  Debt  Commissioners* 

Duties  of  Customs  on  Buck  Wheat  imported. 

Lotteries. 

Exchequer  Bills.  . 

Mutiny. 

Preservation  of  the  Peace. 

Illicit  Distillation  (Scotland). 

Offices  of  the  Paymaster  General  and  Secretary  at  War. 

Exportation  of  Salt  in  American  Ships  coming  in  Ballast. 

Bounties  on  Suprar  refined  otherwise  than  by  claying. 

Yeomanry  and  Volunteer  Cavalry. 

Continuation  of  Persons  in  Offices. 

Annuity  to  Lord  Colchester. 

Preservation  of  the  Peace  in  Ireland. 

Murders  and  Manslaughters  in  Places  abroad. 

Forfeited  Recognizances  (Ireland). 

Training  and  Quotas  of  the  Militia. 

Offices  m  the  Court  of  Exchequer  in  England. 

Abolishing  Offices  and  regulating  others  in  Ireland. 

Abolishing  Offices  and  regulating  others  in  Scotland. 

Fisheries  on  the  Coasts  of  Ireland. 

Impugning  the  Doctrine  of  the  Holy  Trinity  (Ireland). 

Trade  in  Spirits  between  Great  Britain  and  Ireland. 

Quartering  of  Soldiers. 

Exchequer  Bills. 

Treasury  Bills  (Ireland). 

Offices  of  the  Elxchequer  in  England  and  Ireland. 

Importation  of  Cork. 

Exonerating  Small  Livings  and  Charitable  Institutions  horn  Land  Ttx,  &c. 

Frivolous  and  vexatious  Arrests. 

Militia  Pay. 

Mihtia  (Ireland). 

Abolishing  the  Subsidy  and  Alnage  of  the  Old  and  New  Draperies,  Ac. 

(Ireland). 
Duties  on  Spirits  distilled  in  Ireland. 
Bringing  of  Coals,  &c.  to  London  and  Westminster. 
East  India  Company. 
Exchequer  Bills,  &c. 
Destroying  Stocking  Frames. 
Appropriation. 
Habeas  Corpus  Suspension. 
Grand  Jury  Presentments  (Ireland). 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff,  in  Great  Britain,  &c 
Exchequer  Bills. 

Indemnity,  Apprehension  of  suspected  Persons. 
Indemnity,  Importation  and  Exportation. 
Duties  of  Customs  on  Madder  imported. 
Mutiny. 
Marine  Mutiny. 

Circulation  of  Dollars  and  Tokens  issued  by  Bank  of  England. 
Greenland  Seas  and  Davis's  Streights  Fisheries. 
Quartering  of  Soldiers. 
Annuity  to  the  Duchess  of  Cumberland. 
Trade  in  Spirits  between  Great  Britain  and  Ireland. 
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Act  rep^ed  b  j 
86  &  87  Vict  c  91. 


Subject-matter. 


58  Geo.  3.  c.  28.  in  pt. 

e.  30.  in  pt. 

C.  31.  in  pt. 

C.32. 

C.37. 

C.40. 

c.  46.  in  pt. 

c.  4/.  in  pt. 

c.  50. 

C.62. 

c.  53. 

c.  55. 

c.  57.  in  pt. 

C.58. 

c.  59. 

c.  60. 

c.62. 

c.  63. 

c.  66.  8.  2. 

c.  69.  8.  5. 

C.7). 

c.  73.  in  pt. 

c.  78. 

c.81.8.  3. 

C.83. 

c.  84. 

c.  86. 

C.87. 

c.  88. 

c.  90. 

c.  91. 

c.  96.,  97. 

c.  101. 

59  Geo.  3.  c.  1. 

C.2. 

C.3. 

c.  4. 

8.17. 

c.  8. 

c.  9. 

c.  10. 

12.  in 


c.7 


in  pt. 
c.  14. 


c.  15. 
c.  16.  s.  12. 

c.  19. 

C.20. 

c.22. 
c.  23.,  24. 

c.  26. 

C.31. 

c.32. 

C.33. 

C.34. 
c.  35.  in  pt. 


Use  of  Sikes's  Hydrometer  instead  of  Clarke's. 

Frivolous  and  vexatious  Actions  of  Assault  and  Battery,  &c. 

Building  and  repairing  Court  Houses  and  Sessions  Houses  (Ireland). 

Salaries  of  Chaplains  in  Houses  of  Correction. 

Restrictions  on  Pavments  of  Cash  by  Bank  of  England. 

Yeomanry  Corps  (Ireland). 

Building  of  additional  Churches  in  populous  Parishes. 

Fever  Hospitals,  &c.  (Ireland). 

Duties  on  Distillation  of  Spirits  (Scotland). 

Preservation  of  the  Peace. 

Annuity  to  the  Duke  of  Kent. 

Duties  of  Customs  on  Madder  imported. 

Duties  of  Excise  in  Ireland  upon  certain  Licences. 

Militia  Pay. 

Militia  Pay  (Ireland). 

Restrictions  on  Payments  in  Cash  by  Bank  of  Ireland. 

Bringing  of  Coals,  &c.  to  London  and  Westminster. 

Importation  of  Tobacco. 

Commissioners  for  the  Reduction  of  the  National  Debt. 

Regulation  of  Parish  Vestries. 

Lotteries. 

Payment  of  Regimental  Debts,  &c. 

Collection  of  the  Duties  on  Malt,  &c.  (Ireland). 

Executors  under  the  Age  of  Twenty-one,  &c. 

Hiring  of  Ships  b^  East  India  Company. 

Marriages  solemnized  within  the  British  Territories  in  India. 

Exchequer  Bills.  , 

Treasu^  Bills  (Ireland). 

Public  Works  Loan. 

Care  of  King's  Person  during  His  Illness. 

Inquiry  concerning  Charities  in  England  for  Education  of  the  Poor. 

Aliens. 

Appropriation. 

Care  of  King's  person  during  His  Illness. 

Westminster  P^liamentary  Elections. 

Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff,  in  Great  Britain,  &c. 

Exchequer  Bills. 

Regulating  the  Cutlery  Trade  in  England. 

Aliens. 

Mutiny. 

Marine  Mutiny. 

Amending  the  Laws  for  the  Relief  of  the  Poor. 

Exportation  of  Wool  from  British  Plantations  in  America. 

Importation  into  Ireland  from  East  Indies. 

Treaty  with  Netherlands  relating  to  the  Slave  Trade. 

Produce  of  the  Consolidated  Fund. 

Exchequer  Bills. 

Care  of  the  King's  Royal  Person  during  His  Indisposition. 

Restriction  on  Cash  Payments  by  Banks  of  England  and  Ireland. 

Quartering  of  Soldiers. 

Claims  of  British  Subjects  against  the  Government  of  France. 

Duties  on  Tobacco  and  Snuff,  &c. 

Importation  into  Great  Britain  from  East  Indies. 

Waterloo  Subscription  Fund. 

Trial  by  Jury  in  Civil  Causes  (Scotland). 
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Act  repealed  by 
36  &37  Vict  c.  91. 


Subject-matter. 


in  pt. 
c.f9. 


59  Geo.  3.  c.  39. 
c.  40. 
c.  43. 
c.  44. 
C.46. 
C.47. 
0.49. 
c.  54. 
0.58. 
c.  60.  8.  6. 
C.61. 
C.65. 
0.67. 
c.  70. 
0.72. 
0.73. 
0.75. 
0.  76.  in 

0. 

0.81. 

0.  84.  in  pt. 

0.87. 

0.88. 

0.89. 

0.90. 

0.  92.  in  pt. 

0.93. 

0.99. 

0.  101. 

0.  106. 

0,  107.  in  pt. 

0.  112. 

0.  114. 

0.  116. 

0.  117. 

0.129. 

0.130. 

0.  131. 

c.  132. 

0.133. 

0.  134.  in  pt. 

0.  135.  in  pt. 

0.138. 

60  Geo.  3.  &1  Geo.  4.  n 

c.  ) .  in  pt.  J 

0.2. 

0.3. 

c.  4.  88.  5-7. 

0.6. 

C.7. 

e.  8.  in  pt. 

0.  11.  inpt. 

0.12. 

0.  13. 

0.  14. 


Payments  into  tbe  Ueoeipt  of  tbe  Exchequer  at  Westminster. 

Securing  Spiritual  Persons  in  the  Possession  of  Benefices. 

Contribution  by  Marquis  Camden  in  aid  of  the  Public  Service. 

Punishment  of  various  OfiPences  abroad. 

Abolishing  Appeals  of  Murder,  Treason,  Felony,  &o. 

Barnstaple  Election. 

Restrictions  on  Cash  Payments. 

Convention  of  Commerce  with  the  United  States  of  America,  &c. 

Recovery  of  the  Wages  of  Seamen  in  the  Merchant  Service. 

Admission  of  Persons  into  Holy  Orders  specially  for  the  Colonies. 

Gaols  of  Burghs  (Scotland). 

Lotteries. 

Examination  of  Accounts  of  Colonial  Revenues,  &c. 

Repeal  of  Acts  of  Parliament  of  Scotland  regarding  Duelling. 

Duty  of  Excise  on  Tobacco  (Ireland). 

Importation  of  Wrought  Goods,  and  Exportation  of  Gunpowder. 

Trade  in  Spirits  betwoen  Great  Britain  and  Ireland. 

Advances  by  Bank  of  England  for  the  Public  Service. 

Bringing  of  Coals,  &c.  to  London  and  Westminster. 

Inquiry  into  Charities  (England). 

Grand  Jury  Presentments  (Ireland). 

Duties  of  Excise  on  Malt  (Ireland). 

Duties  of  Excise  on  Malt  (Great  Britain). 

Duties  on  Sweets  or  Made  Wines. 

Duties  on  Soap,  &c.  (Great  Britain). 

Justices  of  the  Peace  (Ireland). 

Office  of  Clerk  of  the  Pleas  of  the  Exchequer  (Ireland). 

Restrictions  on  Cash  Payments  by  the  Bank  of  Ireland. 

Transportation  of  Offenders. 

Duties  of  Excise  upon  certain  licences,  &c. 

Permits  for  Conveyance  and  Protection  of  certain  Goods  in  Ireland. 

Bounty  on  Exportation  of  Silk  Manufactures  of  Great  Britain. 

Duty  on  Spirits  made  in  New  South  Wales,  &c. 

Militia  Pay  (Great  Britain). 

Militia  Pay  (Ireland). 

Insolvent  Debtors  (England). 

Insolvent  Debtors  (Ireland). 

Exchequer  Bills. 

Treasury  Bills  (Irehind). 

Appropriation. 

Building  of  additional  Churches  in  populous  Parishes. 

Roads,  Bridges,  and  Ferries  in  Scotland. 

Commissioners  of  Land  Tax. 

Preventing  the  training  of  Persons  to  Use  of  Arms^  &c. 

Authorizing  Justices  to  seize  and  detain  Arms. 

Duties  on  Malt,  Suffar,  Tobacco,  and  Snuff,  in  Great  Britain,  &c. 

Administration  of  Justice  in  Cases  of  Misdemeanor. 

Seditious  Meetings  and  Assemblies. 

Controverted  Elections  (Ireland). 

Prevention  and  Punishment  of  blasphemous  and  seditious  Libels. 

Election  of  Members  to  serve  in  Parliament  for  Ireland. 

Continuing  such  Laws  as  may  expire  within  a  limited  Period. 

Mutiny. 

Remedying  certain  Inconveniences  in  local  and  exclusive  Jurisdictions. 
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Act  rep^ed  by 
36&37  Yictc.  91. 


Subject-matter. 


I  pt. 
.31. 


1  Geo.  4.  c.  1. 

C.2. 

C.3. 

c.  5.  s.  3. 

c.  6.  s.  2. 

c.  10. 

ell. 

c.  15. 

c.  16. 

c.  18. 

c.  19. 

c.20. 

c.  24. 

C.25. 
c.  27.  in 

c. 

c.  33. 

0.38. 

c.  39. 

c.  44. 

c.46. 

c.47. 

c.  48. 

0.  50. 

c.51. 

c.  62. 

c.  63. 

0.64. 

0.  65.  in  pt. 

c.  57.  8.  1. 

C.69. 
c.  60.  in  pt. 

c.  62. 

c.  63. 

c.  64. 

0.65. 

c66. 

c.67. 
0.  68.  s.  8. 

C.71. 

c.  74. 
0.76. 
c.  77. 
c.  79. 
c.  81. 
c.  86. 
c  92.  8.  3. 
c.  93. 
c.  94. 
c.  95. 
c.  96. 
C.97. 
c.  100.  in  pt. 


Civil  List. 

Enabling  His  Majesty  to  be  Governor  of  the  South  Sea  Company. 
Relief  of  Insolvent  Debtors  (England). 
Transfer  of  Stock  in  Suits  in  Equity,  &c. 

Enabling  Spiritual  Persons  to  exchange  Parsonage  Houses  or  Glebe  Lands. 
Appropnation. 

Regulating  Trade  with  the  Cape  of  Good  Hope,  &c. 
Encouragement  of  the  Manufecture  of  Flax  and  Cotton. 
Laws  of  Excise  with  regard  to  Glass. 
.  Aliens.    • 
Mutiny. 
Marine  Mutiny. 
Preservation  of  the  Peace. 
Manufacture  of  Sail  Cloth. 
Office  of  Clerk  of  the  Peace  in  Irebnd. 
Exchequer  Bills. 
Greenland  Whale  Fisheries. 
Quartering  of  Soldiers. 

Assistance  of  Trade  and  Manufactures  in  Ireland. 
Consolidated  Fund. 
Treasury  Bills  (Irehind). 

Preventing  improper  Persons  from  having  Arms  in  Ireland. 
Yeomanry  Corps  (Ireland).  .     . 

Removal  of  Negro  Slaves  from  the  Bahamas  to  Demerara. 
Rebuilding  the  Town  of  St.  John's,  Newfoundland. 
Importation  of  Masts,  Yards,  Bowsprits,  &c. 
Allowing  Santa  Maria  Wood  and  Teake  Wood  to  be  import<ed  free  of 

Duty. 
Bringin|^  of  Coals,  &c.  to  London  and  Westminster. 
Proceedmgs  in  the  Court  of  King's  Bench,  &c. 
Public  Whipping  of  Female  Offenders. 
CofPee,  and  Dealers  in  Coffee. 
Public  Works  Loan. 
Duty  on  Spirits,  New  South  Wales. 
Bounty  on  Linens,  &c. 
Bounl^  on  Sugars,  &c. 

Examination  of  Accounts  of  certain  Colonial  Revenues. 
Office  of  a  Justice  of  the  Peace  in  the  Metropolis,  &c. 
Duties  on  Coals  carried  Coastwise. 
Court  of  Exchequer  Chamber  (Ireland), 
llie  New  Street  Act*  and  better  Management  of  the  Land  Revenues  of 

the  Crown. 
Duties  upon  Wash  and  Spirits  (Scotland). 
Prohibiting  the  Sale  in  England  of  certain  Spirits. 
Trade  in  Spirits  between  Great  Britain  and  Ireland,  8cc, 
Allowances  to  Brewers  in  Ireland,  on  account  of  Malt  Duty. 
Public  Works  Loan. 
Militia  Pay. 

Prevention  of  forging  and  counterfeiting  of  Bank  Notes. 
Wages  of  Artificers,  Workmen,  and  Labourers. 
Population  of  Great  Britain. 

Returns  from  Turnpike  Road  Trusts  of  their  Revenues,  &c. 
Militia  Pay  (Ireland). 
Relief  of  Insolvent  Debtors  (Ireland). 
Militia  of  the  City  of  London. 
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Act  repealed  by 
36&37  Vict-C.  91. 


Subject-matter. 


C.22. 


1  Geo.  4.  c.  104. 

c.  105. 

c.  108.  88.  1.,  2. 

c.  110. 

0.141. 

c.  116. 

1  &  2  Geo.  4.  c.  1. 

C.3. 

C.4. 

0.6. 

c.  8. 

C.9. 

c.  10. 

0.11. 

c.  12. 

c.  13. 

0.18. 

0.21. 
ss.  4.,  6.,  7. 

0.25. 

0.  28.  8. 4. 

c.  31.  in  pt. 

0.32. 
0.  33.  in  pt. 

c.  36.  in  pt. 
c.  38.  in  pt. 

0.39. 
0.  41.  8.  4. 
0.  42.,  43. 
0.  44.  8.  3. 

0.47. 
0.  48.  in  pt. 
c.  52.  in  pt. 
c.  53.  in  pt. 
c.  54.  in  pt. 

0.56. 
0.  58.  in  pt. 

0.59. 

0.61. 

0.64. 
0.  66,  8.  5.  ■ 

0.68. 

0.71. 

0.  72.  in  pt. 

0.  77.  in  pt, 

0.  78.  8.  2. 

0.  79.  in  pt. 

0.80. 

0.81. 

C.82. 


Grant  for  Erection  of  a  Barrack. 
Aliens. 

Annuities  to  certain  of  the  Royal  Family. 
Exchequer  Bills. 
Appnropnation. 

Capital  Punishment  for  certain  Offences. 
Provision  for  Queen  Caroline. 
Duties  on  Malt,  Sugar,  Tobacco,  and  Snuff,  &c. 
Supply. 

Transportation  of  Offenders  &om  Great  Britain. 
Duty  on  Spirits  made  in  New  South  Wales. 
Mutiny. 

Marine  Mutiny. 

Bounties  on  Exportation  of  Silk  Manufactures. 
ManufEuHiure  of  Flax  and  Cotton  in  Great  Britain. 
Glass  Duties. 

Witchcrafk  and  Sorcery  (Ireland). 
Disfranchising  Borough  of  Grampound,  &c. 
Duties  on  Beer  and  Ale  brewed  in  Great  Britain. 
Quartering  of  Soldiers. 
Abolishing  the  African  Company,  &c. 
Continuance  of  the  Hereditary  Revenue  in  Scotland. 
-         ...  .  .  '     ■  "   ,&c. 


■  Insane  Persons  charged  with 


Validity  of  certain  Indentures  of  Apprenticeship,  < 
Asylums  for  the  Lunatic  Poor,  and  Custody  of  Insi 

Offences,  in  Ireland. 
Regulation  of  the  Public  Notaries  in  Ireland. 
Proceedings  in  the  Court  of  Session,  and  Court  of  Conunissioners  for 

Teinds  (Scotland),  &c. 
Regulation  of  the  Courts  of  Admiralty  in  Scotland,  See, 
Nuisances  from  Furnaces  used  in  the  working  of  Steam  Engines. 
Militia  Pay. 
Excluding  Persons  holding  certain  Offices  in  Ireland  from  being  Members 

of  the  House  of  Commons. 
Borough  of  Grampound  Disfranchisement,  &c. 
Regulation  of  Attornies  and  Solicitors. 
Land  Revenues  of  the  Crown  and  of  the  Duchy  of  Lancaster. 
Court  of  King's  Bench  and  Common  Law  Courts  (Ireland). 
Office  of  Clerk  of  Assize  or  Nisi  Prius  or  Judge's  Registrar  in  Ireland. 
Better  Relief  and  Employment  of  the  Poor. 
Expenses  of  Elections  of  Members  for  Ireland. 
Insolvent  Debtors  in  Ireland. 
Prize  Money,  East  India  Company. 
Vagrants. 
Regulating  the  Fur  Trade  and  establishing  Criminal  and  Civil  Juris* 

diction  m  certain  Parts  of  North  America. 
Coal  Yards  in  Dublin  and  Cork. 
Exchequer  Bills. 
Bank  of  Ireland. 
Payment  of  Gaol  Fees  (Ireland). 
Acceptances  of  Bills  of  Exchange. 
British  White  Herring  Fishery. 
Treasury  Bills  (Ireland). 
Registry  of  Wool  sent  Coastwise. 
Allowance  of  Drawback  to  Distillers  of  Spirits  for  Home  Consumption 

in  Scotland. 
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Act  repealed  by 
86  &  37  Vict  c  91. 


Subject-matter. 


1  &  2  Geo.  4.  c.  83. 

c.  90. 

c.  92. 

c.  96. 

c.  100. 

c.  101. 

c.  106. 

c.  111. 

c.  112.  in  pt. 

c.  116. 

c.  117. 

c.  lis. 

c.  119. 

C.122. 

c.  123. 

3  Geo.  4.  c.  1. 

C.2. 

C.3. 

c.  4. 

.  c.  6. 

C.7. 

c.  8. 

ell. 

c.  13. 

c.  14. 

c.  15. 

c.  16.  in  pt. 

c.  18.  in 

c. 

C.21. 

c.  22. 

C.27. 

C.29. 

c.  30.  in  pt. 

c.  31. 

c.  33.  s.  17. 

C.34. 

c.  36. 

C.37. 

c.  41. 

c.  42. 

1.,  12. 

C.48. 

c.  52.  in  pt. 

c.  63. 

c.  54. 

c.  56. 

c.  69. 

c.  62.  in  pt. 

c.  63.  in  pt. 

c.  65. 

c.  67. 

c.  69.  in  pt. 


%: 


46,  ss. 


Duty  on  Malt  made  from  Bear  or  Bigg  only  for  Home  Consumption  in 

Scotland. 
Inquiry  into  Collection  and  Management  of  the  Revenue  in  Ireland. 
Exchange  of  Lands,  &c.  subject  to  Trusts  for  Charitable  Purposes. 
Consolidated  Fund. 

Exportation  of  Hops,  and  Drawback  of  Excise  Duty  paid  thereon. 
Bounty  on  Exportation  of  certain  Silk  Manufactures  (Ireland). 
Duties  of  Customs  on  Importation  from  the  East  Indies. 
Public  Works  Loan. 
Stamp  Duties. 

Provision  to  certain  discharged  Officers  of  the  Customs. 
Foundlinff  Hospital  in  Dublin. 

Office  of  Justice  of  the  Peace  in  and  near  the  Metropolis. 
Provision  for  the  Duke  of  Clarence. 
Appropriation. 
Land  Tax  Commissioners. 
Suppression  of  Insurrections  (Ireland). 
Habeas  Corpus  Suspension  (Ireland). 
Indemnity  for  seizing  Arms  (Ireland). 
Importation  of  Arms,  &c.  into  Ireland,  &c. 
Duties  on  Sugar,  Tobacco,  &c.  (Great  Britain). 
Supply. 

Exchequer  Bills. 
Marine  Mutiny. 
Mutiny. 

Land  Tax  Commissioners. 
Aliens. 

Regulation  of  Attomies  and  Solicitors. 
Excise  Duty  on  Malt. 
Quartering  of  Soldiers. 
Fever  Hospitals,  &c.  (Ireland). 
Assistance  of  Tnde  and  Manufactures  in  Ireland. 
Duties  of  Excise  in  Great  Britain  on  Excise  Licenses. 
Payment  of  Creditors  (Scotland). 
Duty  on  Malt  (Scotland). 

Duties  and  Drawbacks  on  Malt,  Beer,  and  Spirits. 
Damages  by  unlawful  and jnalicious  Offenders. 
Employment  of  the  Poor  in  certain  Districts  in  Ireland. 
Duty  and  Drawbacks  of  Excise  on  Malt  (Ireland). 
Inqiiiry  into  the  Collection,  &c.  of  the  Revenue  in  Ireland. 
Importation  and  Exportation. 
Importation  of  Gooas  and  Merchandise. 
Return  and  levying  of  Fines,  Penalties,  and  Forfeitures,  &c. 
Tonnage  Duties  of  Customs  on  Ships  or  Vessels. 

Duties  in  Scotland  upon  Wash  and  Spirits  made  from  Corn  or  Grain,  &c. 
Manufactiu*e  and  Sale  of  roasted  Com,  Peas,  Beans,  &c. 
Taxes  in  respect  of  Fire  Hearths  and  Windows  (Ireland),  &c. 
His  Majesty  s  Exchequer  in  Ireland. 
Duties  on  Coals  and  Culm  carried  Coastwise. 
Fees  chargeable  in  the  General  Register  House  at  Edinburgh,  &c. 
Sale  of  Quit  Rents  and  other  Rents,  &c.,  the  Property  of  the  Crown,  ia 

Ireland. 
Consolidated  Fund. 
Excise  Licences. 
Fees  of  Officers  of  the  Courts  of  Record  at  Westminster. 
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Act  repealed  by 
86  &  37  Vict.  c.  91. 


Sabject-matter. 


3  Geo.  4.  c.  72.  in  pt. 

c.  75.  8.  1. 

c.  76. 

c.  77. 

c.  7S. 

c.  79,  in  pt. 

c.  80. 

c.  82. 

c.  83. 

c.  84. 

c.  86.  in  pt. 

c.  87. 

t  c.  88.  in  pt. 

c.  90. 

c.  94. 

C.97. 

c.  99. 

c.  104. 

c.  106. 

c.  111. 


,  in  pt. 
c.  118. 


c.  112. 
c.  114,  in 

c.  120.i  121. 

c.  122. 

c.  124. 

c.  126.  in  pt. 

c.  127. 

4  Geo.  4.  c.  3. 

c.  4. 

c.  5.  s.  2. 

c.  6. 

c.  7*  in  pt. 

c.  8. 

C.9. 

ell. 

c.  12. 

c.  13. 

c.  14. 

c.  15. 

c.  16.  88.  2.,  3. 

c  19.  in  pt. 

C.20. 

c.  21. 

C.28. 

C.30. 

c.  31. 

C.33.  inpt. 

c.  36.  8S.  2.,  3. 

c.  37.  8.  2. 

C.38. 

c.  40.  in  pt. 

c.  42. 

.C.43. 


Building  of  additional  Churcbes  in  populous  Farisbes. 

Better  preventing  of  Clandestine  Marriages. 

Drawback  of  Duty  on  Malt  used  by  Distillers  in  Scotland. 

Licensing  of  Alehouses  in  England,  &c. 

Leases,  &c.  of  Lands,  &c.,  Parcel  of  the  Duoby  of  Cornwall. 

Regulation  of  Endowed  Scbools  in  Ireland. 

Suppressions  of  Insurrections,  &c  (Ireland). 

Duties  of  Excise  on  Salt,  &c.  (England). 

Duties  and  Drawbacks  on  Leatba*,  &o. 

Advances  of  Money  for  Relief  of  Distress  in  Irdand. 

Public  Works  Loan. 

Trial  of  Middlesex  Issues. 

Land  and  Assessed  Taxes  and  Appointment  of  Receivers  GeqeraL 

Exportation  of  Silk  Manufactures  of  Great  Britain  and  Ireland. 

Duties  and  Drawbacks  on  Malt,  &c. 

Aliens. 

Customs  Duties  on  Salt. 

Greenland  Seas  Fisbety,  &c. 

Duties  on  Sugar  imported  from  the  East  Indies. 

Exportation  of  Spirits  distilled  firom  Com  for  Home  Consumption  in 

Scotland,  to  Parts  beyond  Seas. 
Public  Works  Loan. 

Punisbment  of  certain  OfiPences  by  Imprisonment  with  Hard  Labour. 
Advances  for  Support  of  Commei^dal  Credit  (Ireland). 
Militia  Pay. 
Exchequer  Bills. 

Relief  of  Insolvent  Debtors  in  Ireland. 
Turnpike  Roads  (England). 
Appropriation. 

Duties  on  Sugar,  Tobacco,  and  Snuff,  &o. 
Excbequer  BiUs. 
Validity  of  certain  Marriages. 
Supply. 

Cbanosllor  of  tbe  Excbequer  of  Ireland. 
Pajrment  of  Creditors  (Scotland). 
Duties  on  Servants,  Horses,  and  Carriages  (Ireland). 
Assessed  Taxes. 
Marine  Mutiny. 
Mutiny. 

Preventing  improper  Persons  from  having  Arms  in  Ireland. 
Yeomanry  Coi^s  (Ireland^. 

Toll  on  Carriages  laden  witb  Lime  for  Improvement  of  Land. 
Reduction  of  tne  National  Debt. 
Quartering  of  Soldiers. 
Supply. 

Militia  (Ireland). 
Duties  of  Excise,  &o. 
Profane  Cursing  and  Swearing. 
County  Treasurers  (Ireland). 
Granting  of  Leases  in  Joint  Tenancy  (Ireland). 
Return  and  Levying  of  Fines,  Penames,  &c. 
Compensation  to  tbe  Holders  of  Law  Offices  aboUsbed  in  Ireland. 
Linen  and  Hempen  Manufactures  (Scotland). 
Advances  in  Support  of  Commercial  Credit  (Ireland). 
Presentments  by  Grand  Juries  for  Payment  of  Public  Officers. 
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Act  repealed  by 
36  &  87  Vict  c.  91. 


Subject-matter. 


4  Geo.  4.  c.  46.  in  pt. 

C.47. 

c.  51. 

c.  53. 
C.  55.  in  pt. 

c.  56. 

c.  57. 

c.  58. 

c.  59. 
c.  60.  in  pt. 
c.  61.  in  pt. 

c.  63. 

c.  68. 
c.  71.  in  pt. 

c.  72. 

c.  73. 
c.  76.  s.  1. 
C.77. 
c.  80.  in  pt. 
C.82. 
C.85. 

c.  87.  in  pt. 

c.  89.  s.  2. 

c.  94.  in  pt. 

c.  95.  in  pt. 

c.  97.  in  pt. 

C.99. 

c.  100. 

5  Geo.  4.  c.  2. 

c.  3. 

C.7. 

c.  12.  8.  18. 

c.  13. 

c.  14. 

c.  15. 

c.  19. 

C.22. 

C.23. 
c.  25.  in  pt. 

C.27. 

C.29. 

C.31. 

c.  33. 
c.  36.  in  pt. 

C.37. 
c.  38.  in  pt. 

C.40. 

C.42. 

c.  48. 

c51. 


Repealing  certain  Capital  Punishments,  and  providing  other  Punishments 

m  lieu. 
Employment  of  Male  Convicts  under  Sentence  of  Transportation. 

Consumption  of  Beer  and  securing  Excise  Duties  thereon. 

Extending  the  Benefit  of  Clergy  to  several  Larcenies. 

Election  of  Members  of  Parliament  (Ireland). 

Roads,  Bridges,  and  Ferries  (Scotland). 

Duties  and  Drawbacks  on  Barilla. 

Suppressing  Insurrections,  &c.  (Ireland). 
Militia  Pfeiy. 

Lotteries. 

Administration  of  Justice  in  the  Court  of  Chancery  (Ireland). 

Public  Works  Loans  for  building,  &c.  Craols  in  England. 

Land  Tax  Commissionen. 

Retiring  Pay,  Pensions,  &c.  of  Forces  serving  in  India. 

Customs  Duties  (Ireland)  on  Importation  and  Exportation  of  Foreign 
and  Colonial  Goods,  &c. 

Recoveiy  of  Damages  for  Malicious  Injuries  to  Property  (Ireland). 

Solemnization  of  Marriages  in  England. 

Goods  imported  or  exported  in  Foreign  Vessels. 

Trade  within  the  Limits  of  the  East  India  Company's  Charter,  &c. 

Removal  of  Convicts  from  the  General  Penitentiary. 

Forms  of  Process  in  the  Courts  of  Law  in  Scotland,  and  Appeals  firom 
the  Court  of  Sessions  to  the  House  of  Lords. 

Administering  and  taking  unlawful  Oaths  in  Ireland. 

Expense  of  certain  Proceedings  in  the  Courts  of  Justice  in  Ireland. 

Duties  of  Excise  upon  Spirits  distilled  from  Corn  or  Grain  in  Scotland 
and  Ireland,  &c. 

Laws  for  regulating  Turnpike  Roads  in  England. 

Regulation  of  the  Court  of  the  Commissaries  of  Edinburgh,  &c. 

Compositions  for  Tithes  in  Ireland. 

Exchequer  Bills. 

Exchequer  Bills. 

Supply. 

Inquiry  into  the  Collection  and  Management  of  the  Public  Revenue. 

Buuding,  &c.  of  Gaols  and  Houses  of  Correction  in  England  and  Wales. 

Mutiny. 

Marine  Mutiny. 

Duties  on  Sugar,  Tobacco,  Snuff,  &c. 

Confinement  of  Male  Convicts  removed  from  the  General  Penitentiarv. 

Duties  on  Articles  the  Manufacture  of   Great  Britain  and  Ireland  re- 
spectively, on  Importation. 

Commissioners  of  Board  of  Works  (Ireland). 

Burials  (Ireland). 

Bills  of  Costs  of  Proctors  (Ireland). 

Elections,  &c.  of  County  Treasurers  (Ireland). 

Quartering  of  Soldiers. 

MiHtia  Pay. 

Exchequer  Bills,  Public  Works  Loan. 

Aliens. 

Military  and  Parliamentary  Roads  in  the  Highlands 'of  Scotland. 

Duties  of  Excise  on  Glass,  &C. 

Supply. 

Payment  of  Loan  due  to  the  Roval  Exchange  Assurance  Company,  &c. 

Fisheries  upon  the  Banks  and  Shores  of  Newfoundland. 
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Act  repealed  by 
86  &  37  Vict  c.  91. 


Subject-matter. 


6  Geo.  4.  c.  54. 

0.65. 

C.56. 

c.  57. 

0.58. 

c.  59. 

C.63. 

c.  65. 

c.  66. 
c.  67.  in  pt. 
c.  68.  in  pt. 
c.  72.  8.  7. 
c.  74.  in  pt. 
c.  78.  in  pt. 
c.  82.  in  pt. 
c.  83.  8s.  1.,  2. 
c.  84.  in  pt. 

c.  89. 
c.  90.  in  pt. 

c.  93. 

C.94. 

c.  96.  B.  1. 

c.97. 

c.  102.  in  pt. 

c.  103.  in  pt. 
c.  105. 
c.  108. 
c.  110. 
c.  113.  in  pt. 
c.  114. 
c.  115. 
.  4.  c.  1. 
c.  2. 
0.4. 
0.5. 
0.6. 
.  7.  in  pt. 
.  9.  in  pt. 
c.  10. 

0.11. 

12.  in  pt. 
0.  14. 
0.20. 

22.  8.  22. 

23.  in  pt. 
0.24. 
0.25. 


6  Geo. 


0.  29. 
c.  30.  in  pt! 

0.31. 
0.  32.  in  pt. 

0.33. 


Duties  on  Licences  to  brew  and  to  retail  Beer^  &c. 

Duties  on  Hides,  Skins,  Leather,  &o. 

Preventing  private  Distillation  in  Scotland. 

TJse  of  Horse  Hides  in  making  Boots  and  Shoes,  &c. 

Commission  for  enquiring  concerning  Charities. 

Restoration  of  John  Francis  Erskine  of  Mar. 

Compositions  for  Tithes  in  Ireland. 

Duties  and  Laws  in  respect  of  Salt  and  Rook  Salt. 

Wages  of  Persons  employed  in  the  Manufacture  of  Silk. 

Administration  of  Justice  in  Newfoundland. 

Celebration  of  Marriages  in  Newfoundland. 

Au^enting  Parochial  Stipends  in  certain  Cases  in  Scotland. 

Uniformity  of  Weights  and  Measures. 

Leasing  of  Lands  ^longing  to  the  Duchy  of  Cornwall,  &c. 

Regukting  the  Office  of  Clerk  of  the  Parliaments. 

Punishment  of  idle  and  disorderly  Persons,  and  Rogues  and  Vagabonds. 

Transportation  of  Offenders  from  Great  Britain. 

Relief  of  Incumbents  of  Livings  or  Benefices  mortgaged  for  building,  &c. 

Additional  Places  of  Worship  in  the  Highlands  and  Islands  of  SootUmd. 

Presentments  by  Grand  Juries  in  Ireland  for  Payment  of  Salaries  of  Public 

Officers. 
Prosecutions  by  Conunissioners  of  Customs  or  Excise. 
Arbitration  of  Disputes  between  Masters  and  Workmen. 
Repeal  of  Laws  relative  to  Artificers  going  into  Foreign  Parts. 
Administration  of  the  Office  of  a  Ju^ice  of  the  Peace,  &c,  Dublin 

Metropolis. 
Building  of  additional  Churches  in  populous  Parishes. 
Suppressing  Insurrections  and  preventing  Disturbances  (Ireland). 
East  India  Comimny  and  Straits  Settlements. 
Unlawful  Weights  (Ireland). 
Abolition  of  the  Slave  Trade. 

Marine  Assurances,  and  lending  Money  on  Bottomiy. 
Exchequer  Bills. 
Supply. 

Excheouer  Bills. 
Unlawful  Societies  (Ireland). 
Mutiny. 
Marine  Mutiny. 
Assessed  Taxes. 

Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England,  &o. 
Commission  of  Inquiry  relating  to  Courts  of  Justice  in  Ireland. 
Payment  of  Creditors  in  Scotland. 
Uniformity  of  Weights  and  Measures. 
Supply. 

Quartering  of  Soldiers. 
Jurors  (Scotland). 

Sheriff  and  Stewart  and  Burgh  Courts  (Scotland). 
Recovery  of  Small  Debts  in  the  Sheriff  Courts  (Scotland). 
Defining  Rights  of  Capital  Convicts  who  receive  Pardon  and  of  Convicts 

after  having  been  punished  for  Clergyable  Felonies,  &c. 
Importation  of  Thrown  Silk. 

Administration  of  Justice  in  the  Court  of  Chanceiy  (Ireland). 
Militia  Pay. 

Assessments  for  Land  Tax  in  Great  Britain. 
Dissolution  of  the  Levant  Company. 
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Act  repealed  by 
86  &  37  Vict  c.  91. 


Subject-matter. 


6  Geo.  4.  c.  34. 

c.  35.  88.  1-7. 

C.37. 

c.  42.  in  pt. 

C.43. 

c.  45. 

>.  47.  88.  3-5. 

c.  48.  in  pt. 

c.  52. 

c.  54.  8.  2. 

c.  55. 

c.  57.8.  1. 

c.  58.  in  pt. 

c.  64. 
c.  65. 
C.68. 

c.  70. 

C.71. 

c.  72. 
c.  78.  8. 1. 
c.  80.  in  pt. 
c.  81.  in  pt. 
c.  82.  in  pt. 
c.  83.  in  pt. 

c.  84.  in  pt. 
c.  85.  in  pt. 
c.  86.  in  pt. 
c.  87.  in  pt. 
c.  88.  88.  2-4. 
C.89. 

c.  91. 

c.  93. 

c.  99. 

c.  101. 

c.  102. 

c.  103. 

c.  105. 

c.  117. 

c.  118.  8.  7. 

c.  120.  in  pt. 

c.  121. 

c.  128. 88.  1^. 

c.  131. 

c.  133. 

c.  134. 

7  Geo.  4.  c.  1. 

c.  2. 

c.  4.  in  pt. 

c.  5. 


Duke  of  AthoU's  Rights,  Isle  of  Man. 

Advances  for  carrying  on  Public  Works  (Ireland). 

Assimilation  of  Duties  of  Excise  upon  Sweets  or  Made  Wines,  &c. 

Better  R^^lation  of  Copartnerships  of  certain  Bankers  (Ireland). 

Impounding  of  Distresses  (Ireland). 

Enrolment  of  Articles  of  Clerkship  to  Solicitors  and  Attomies. 

Punishment  of  Leasing-makinff,  Sedition,  and  Blasphemy  (Scotland). 

Recovery  of  Small  Debts  (Scotiand). 

Presentments  by  Grand  Juries  for  Payment  of  Salaries  of  Public  Officers 

in  Ireland. 
Asylums  for  the  Lunatic  Poor  (Ireland). 
Sealing  of  Writs  in  the  Court  of  Exchequer  (Ireland). 
Settlement  of  the  Poor,  &c. 
Rates  of  Excise  Duties,  Allowances,  and  Drawbacks  on  Beer,  Malt,  and 

Spirits  made  in  Scotland  or  Ireland. 
Duty  on  Wheat  the  Produce  of  North  America. 
Entry  of  Warehoused  Com,  &c.  for  Home  Consumption. 
Convejunce  by  Post  of  printed  Votes  and  Proceedmgs  in  Parliament  and 

printed  Newspapers. 
Exchequer  Bills. 

Annuity  to  the  Duke  of  Cumberland. 
Annuity  to  the  Duchess  of  Kent. 
Quarantine. 

Duties  in  respect  of  Spirits  distilled  in  England,  &c. 
Duties  payable  on  Excise  Licences  in  Great  Britain  and  Ireland. 
Abolishmg  the  Sale  of  Offices  in  the  Court  of  King's  Bench  in  England,  &c. 
Abolishing  the  Sale  of  Offices  in  the  Court  of  Common  Pleas  in  England, 

&c. 
Salaries  of  the  Master  of  the  Rolls,  the  Vice-Chancellor  of  England,  &c. 
Salaries  and  Pensions  to  the  Judges  of  His  Majest3r'8  Courts  in  India,  &c. 
Erection  of  Courts  and  Offices  of  Justice  in  Scotland. 
Salaries  and  Allowances  to  British  Consuls  at  Foreign  Ports. 
Salaries  of  certain  Bishops  and  others  in  the  Diocese  of  Jamaica,  &c. 
Office  of  Receiver  and  Comptroller  of  the  Seal  of  the  Court  of  King's 

Bench  and  Common  Pleas,  &c. 
Trading  and  other  Companies. 
Decrees  and  Orders  at  the  Rolls  Court. 

Tables  of  Manors,  Parishes,  &c.  in  Ireland,  and  Boundaries  of  the  same. 
Roads  and  Bridges  (Ireland). 
Deserted  Children  (Ireland). 
Naval  Yard  and  Docks  and  Harbour  of  Leith. 
Repeal  of  Laws  relating  to  the  Customs. 
Excise  Duties  on  Glass,  &c. 
Collection  of  certain  Duties  of  Excise. 
Regulating  Forms  of  Process  in  the  Courts  of  Law  in  Scotland. 
Insolvent  Debtors  Court. 
Advance  for  Payment  of  Debts  due  from  the  Commissioners  of  Wide 

Streets,  and  erecting  a  Com  Exchange  in  the  City  of  Dublin.  &c. 
Societies  or  Copartnerships  in  Scotland. 
Regulating  the  Practice  of  Apothecaries. 
Appropriation. 
Supply. 

Exchequer  Bills. 

Salaries  of  Bishops,  &c.  (West  Indies). 
Treaties  of  Commerce  with  certain  Countries  in  America. 
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Act  repealed  by  * 
36&37  Vict.  c.  91. 


Subject-matter. 


7  Geo.  4.  c.  6.  as.  1.,  2. 

C.7. 

c.  10. 

cU. 

c.  16.  in  pt. 

c.  19. 

C.23. 

c.  24. 

c.  25. 

C.26. 

C.27. 

c.  30. 

C.37. 

C.40. 

C.41. 

c.  46.  in  pt. 

C.47. 

c.  48. 

C.49. 

c.  60. 

C.61. 

c.  63. 

c.  66.  in  pt. 

C.67. 

c.  68.  in  pt. 

c.  69. 

c.  63.  ss.  1.,  2. 

c.  64.  in  pt. 

c.  66. 

c.  67.  ss.  12.,  16. 

c.  70. 

c.  71. 

c.  74.  in  pt. 

c.  79. 

7&8Geo.  4.C.  l! 

c.  2. 

c.  3. 

C.4. 

C.6. 

C.7. 

C.9. 

c.  10. 

ell. 

c.  12. 

c.  14. 

c.  16. 

c.  19. 

C.22. 

c.23. 

c.  24.  8.  8. 

c.26. 

c.27. 

c.  31.  s.  6. 

c.  36. 

C.38. 


Issue  of  Promissory  Notes  under  a  limited  Sum  in  England. 

Advance  of  Money  by  Bank  of  England  upon  Deposits  or  Fledges. 

Mutiny. 

Marine  Mutiny. 

Royal  Hospitals  for  Soldiers  at  Cbelsea  and  Kilmainbam. 

Assault  and  Battery  pendente  lite  (Scotland). 

Duties  and  Drawbacks^  of  Excise  upon  Skins. 

Quartering  of  Soldiers. 

Preventing  private  Distillation  in  Scotland, 

Duties  on  Personal  Estates,  Offices,  and  Pensions. 

Militia  Pay. 

Public  Works  Loans. 

Appointment  of  Juries  in  tbe  East  Indies. 

Advance  of  Money  towards  rebuilding  London  Bridge. 

Recovery  of  Small  Debts  in  the  Manor  Courts  in  Ireland. 

Copartnerships  of  certain  Bankers  in  England,  &c. 

Bounties  on  Exportation  from  Ireland  of  Salmon,  Red  Herrings,  &c. 

Laws  relating  to  the  Customs,  &c. 

Excise  Laws,  &c. 

Exchequer  BiUs. 

Land  Revenue  of  the  Crown. 

Importation  of  Silk  Goods. 

Writers  in  the  Service  of  the  East  India  Company,  &c. 

Relief  of  Insolvent  Debtors  in  England. 

Yeomanry  Cavahry  and  Volunteers  in  Great  Britam. 

Recovery  of  the  Wages  of  Seamen  in  the  Merchant  Service. 

Repairing,  improving,  and  rebuilding  Shire  Halls,  County  Halls,  &C. 

Administration  of  Criminal  Justice  in  England. 

Licensing  of  Alehouses  in  England. 

Copartnerships  for  Banking  (Scotland). 

Warehousing  of  Foreign  Corn,  Meal,  and  Flour. 

Admission  of  Foreign  Corn  for  Home  Consumption. 

Laws  relating  to  Prisons  in  Ireland. 

Appropriation. 

Supply* 

Exchequer  BiUs. 

Importation  of  Foreign  Oats,  Oatmeal,  Rye,  Pease,  and  Beans,  &c. 

Mutiny. 

Marine  Mutiny. 

Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England,  &c. 

Regulation  of  the  Manufacture  of  Ounce  Thread. 

Further  Provision  for  the  Duke  and  Duchess  of  Clarence. 

Pavment  of  Creditors  (Scotland). 

Advance  of  Money  for  Public  Works  (Ireland). 

Quartering  of  Soldiers. 

Supply. 

Reflation  of  Vessels  canying  Passengers  to  Foreign  Parts. 

ReUef  of  Insolvent  Debtors  in  Ireland. 

Repair  of  certain  Roads  and  Bridges  in  Ireland. 

Regulating  Turnpike  Roads  in  England. 

Relief  of  certain  Spiritual  Persons  from  Penalties,  &c. 

Repeal  of  Statutes  relative  to  Benefit  of  Clergy,  and  to  Larceny,  &c 

Remedies  against  the  Hundred. 

Deserted  Children  (Ireland). 

Presentments  by  Constables. 
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Axst  rep^ed  by 
36  &  37  Vict  c.  91. 


Sabject-matter. 


7  &8  Geo. 4.  0.39. 
C.41. 
C.42. 
C.44. 
0.45. 
0.  47.  8.  2. 
0.48. 
c.  60. 
0.61. 
0.  62.  in  pt. 

c.  63.  in  pt. 

c.  66.  BS.  2.,  8. 

0.67. 

0.  59. 

c.  60. 

0.61.88.  1.,  2. 

0.63. 

0.  66.  in  pt. 

0.67. 

0.68. 

0.70. 

0.  72.  88.  1.,  3. 

0.73. 

0.  75.  88.  3.,  6.,  7. 

9  Geo.  4.  0.1. 

0.2. 

0.3. 

0.4. 

0.6. 

0.7. 

0.8. 

0.10. 

0.11. 

0.12. 
c.  14.  8.  10. 

0. 16.  8.  1. 

0.19. 

0.20. 

0.23.  83.  16.,  17. 

c.  24.  ss.  1.,  12. 

c.  25.  8.  2. 

0.28. 

e.  29.  in  pt. 

c.  30. 

c.  32.  in  pt. 

0.33. 

0.  35.  in  pt. 
0.36. 
0.  38.  s.  4. 
0.  39.  in  pt. 
0.  42.  in  pt. 
0.  44.  in  pt. 


Rates  of  Carriage  of  Goods. 

Exchequer  Bills. 

Supply. 

Salary  to  the  Judge  of  the  Prero^tive  Court  (Ireland). 

Inrolment  of  Articles  of  Clerkship,  &c. 

Advances  for  carrying  on  Public  Works. 

licensing  of  Alehouses  in  England. 

Militia  Pay. 

Equity  Side  of  the  Court  of  Exchequer  in  Ireland. 

Duties  of  Excise  on  Malt  made  in  the  United  Kingdom,  and  Laws 

rdating  to  Brewers  in  Ireland,  &c. 
Collection  and  Management  of  the  Revenue  of  Excise. 
Consolidation  of  the  Boards  of  Stamps  in  Great  Britain  and  Ireland. 
Entry  of  Com,  Meal,  and  Flour  for  Home  Consumption. 
Recovery  of  Small  Debts  in  the  Manor  Courts  in  Ireland.     • 
Compositions  for  Tithes  in  Ireland. 
Butter  Trade  in  Ireland. 
Mutiny,  Transportation  of  Offenders. 
Explaining  and  removing  Doubts  touching  the  Admiralty. 
Petty  Sessions  (Ireland). 
Land  Revenues  of  the  Crown  (Ireland). 
Appropriation. 

Building  of  additional  Churches  in  populous  Parishes. 
Administration  of  Justice  in  New  South  Wales  and  Van  Diemen's  Land» 
Land  Tax. 

Supply.  '^ 

Exchequer  Bills. 
Marine  Mutiny. 
Mutiny. 

Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England. 
Lighting,  cleansing,  and  watching  (Ireland). 
Quartering  of  Soldiers. 
Supply. 

Exemption  of  Steam  Vessels  from  certain  Penalties. 
Witnesses  Indemnity,  Penryn  Disfranchisement. 
Rendering  a  written  Memorandum  necessary  to  the  Validity  of  certain 

Promises  and  Engagements. 
Grant  of  life  Annuities  by  Commissioners  of  National  Debt. 
Supply. 

Importation  of  Foreign  Wheat  into  the  Isle  of  Man. 
Issue  bv  Bankers  of  unstamped  Promissorv  Notes  and  Bills  of  Exchange. 
Bills  of  Exchange  and  Promissory  Notes  (Ireland). 
Appointment  of  Solicitors  on  behalf  of  His  Majesty  in  Revenue  Matters. 
Recompense  of  Persons  holding  certain  high  and  efficient  Civil  Offices. 
Circuit  Courts  of  Justiciary  (Scotland). 
Supply. 

Law  of  Evidence. 
Liability  of  Real  Estates  of  British  Subjects  and  others  in  India  as  Assets 

in  the  Hands  of  Executors  and  Administrators,  &c. 
Protection  of  Purchasers  in  Ireland  against  Judgments. 
Duties  on  Sugar  imported. 
Land  Tax  Commissioners. 
Salmon  Fisheries  (Scotland). 
Abolition  of  Church  Briefs,  &c. 
Laws  of  Excise  relating  to  Licences  and  Survey  on  Tea,  Coffee,  CoOoa> 

Pepper,  Tobacco,  Snuff,  &c. 
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Act  repealed  by 
36  &  87  Vict  c.  91. 


Subject-matter. 


9  Geo.  4.  c.  45. 
C.46. 

c.  47.  8.  7. 
c.  60. 
0.53. 

C.54.8S.14.,31. 
c.  58.  in  pt. 

c.  61.  in  pt. 

c.  62.  in  pt. 
c.  66.  8.  1. 
0.67. 
0.68. 
c.  70. 
0.71. 


c.  74.  in  pt. 
0.  77.  in  pt. 

0.79. 
0.  80.  in  pt. 
0.  82.  in  pt. 

1. 87. 


c. 

0.  »8. 

0.89. 

0.90. 

c.  92.  in  pt. 

0.95. 

10  Geo.  4.0.  1. 

0.2. 

0.3. 

0.4. 

0.5. 

0.6. 

c.  7.  in  pt. 

0.8. 

0.  9. 
0. 10.  ss.  l.i  2. 

0.11. 

0.17. 

0.  19.  s.  3. 

0.20. 

0.22. 

c.  24.  8.  52. 

0.  26.  in  pt. 

0.  &. 

0.29. 

0.30. 

0.32. 

0.33. 

0.35.88. 1.-6. 

0.36. 

0.  37.  8.  2. 


Rectification,  &c.  of  Spirits,  and  preventing  private  Distillation  (Scotland). 

Enabling  Hotel  Keepers  to  keep  Hotels  as  common  Inns,  Alehouses,  and 
Victualling  Houses. 

Retail  of  exciseable  Articles  to  Passengers  on  board  of  Passage  Vessels. 

Unclaimed  Prise  Money,  East  India  Companv. 

Bail  in  Cases  of  Felony,  and  certain  Proceeduigs  in  Criminal  Cases,  &c. 
(Ireland). 

Administration  of  Justice  in  Criminal  Cases  in  Ireland. 

Regulating  the  granting  of  Certificates  by  Justices  of  the  Peace,  autho- 
rizing Persons  to  keep  common  Inns,  Alehouses,  &c,  (Scotland). 

^Reffulating  the  granting  of  Licences  to  Keepers  of  Inns,  Alehouses,  and 
victualling  Houses,  in  England. 

Regulation  of  the  Linen  and  Hempen  Manufactures  of  Ireland. 

Laws  relating  to  the  Discovery  of  the  Longitude  at  Sea. 

Militia  Pay. 

Laws  of  Eixoise  relating  to  Retail  Brewers. 

Woods,  Forests,  &c.,  Regent  Street. 

Empowering  Deputy  Warden  to  act  for  the  Lord  Warden  of  the  Cinque 
Ports,  &o. 

Administration  of  Criminal  Justice  in  the  East  Indies. 

Regulation  of  Turnpike  Roads. 

Military  and  Naval  Pensions  and  Civil  Superannuations. 

Issue  by  Bankers  in  Ireland  of  unstamped  Promissoiy  Notes. 

Lightii^,  cleansing,  &c.  of  Cities,  &c.  in  Ireland,  in  certain  Cases. 

Deserted  Children  (Irehuid). 

Butter  Trade  (Ireland). 

Exchequer  Bills. 

Reduction  of  the  National  Debt. 

Savings  Banks. 

Appropriation. 

Suppression  of  dangerous  Associations  or  Assemblies  in  Ireland. 

Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England. 

Supply. 

Exchequer  Bills. 

Marine  Mutiny. 

Mutiny. 

Relief  of  His  Msjesty's  Roman  Catholic  Subjects. 

Election  of  Members  of  Parliament,  and  Qualification  of  Persons  entitled 
to  vote. 

Quartering  of  Soldiers. 

MiUtia  Ballots  Suspension. 

Payment  of  Creditors  (Scotland). 

Newfoundland  Fisheries. 

Registration  of  Seisins  and  Reversions  of  Tenements  within  Burgh. 

Convention  with  Spain  for  Settlement  of  certain  British  Claims,  &c. 

Government  of  Western  Australia. 

Grant  of  Life  Annuities  bv  National  Debt  Commissioners. 

Management  of  Greenwicn  Out-Pensions  and  Prize  Matters. 

Supply. 

Militia  Pay. 

Yeomanry  Corps  (Ireland). 

Commissioners  of  Excise  (Scotland  and  Ireland). 

Irish  Fisheries. 

Arrests  upon  Mesne  Process  (Ireland). 

Relief  of  Insolvent  Debtors  (Ireland). 

Coroners  (Ireland). 
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Act  repealed  bj 
36  &  37  Vict  c.  91. 


Subject-matter. 


10  Geo.  4.  c.  38.  s.  1. 
C.39. 
C.40. 
c.  44.  in  pt. 
C.45. 
C.47. 
C.48. 


c.  60. 


11  Geo. 

1  wm4, 


C.49. 
in  pt. 

C.64. 

C.57. 

c.  60. 

4.  &\ 

c.l./ 

c.  2. 

c.  3. 

c.  4. 

c.  6. 

C.7. 

c.  8. 
c.  12. 
c.  16. 


C.17 
c.  19. 


c.  16. 
in  pt. 
inpt. 
C.21. 
22.  B.  1. 
C.23. 
C.25. 


c.  26.  ss.  1.-6. 

C.28. 

c.  29. 

C.30. 
c.  31.  §8.  3.,  6. 
c.  32.  88.  2.,  6. 

C.33. 

c.  36.  8.  1. 

c.  37.  8.  1. 

C.38. 

c.  39.  8.  8. 

c.  41.  88.  1.,  6. 

c.  42.  8.  1. 

c.  47.  8. 1. 

c.  60. 

c.  61.  in  pt. 

C.62. 

c.  64.  in  pt. 

c.  68.  88.  l.>  6. 

C.61. 


Punishment  of  Attempts  to  murder  (Scotland). 

Duties  on  Sugar  imported. 

Roads  and  Bridges  (Ireland). 

Improving  the  Police  in  and  near  the  Metropolis. 

Office  of  Justice  of  the  Peace  in  and  near  the  Metropolis. 

Preventing  improper  Persons  from  having  Arms  in  Ireland. 

Sale  and  Transfer  of  certain  Stocks  or  Fimds  standing  in  the  Books  of  the 

Bank  of  Ireland. 
Allowing  Sugar  to  be  delivered  out  of  Warehouse  to  be  refined. 
Management  &c.  of  the  Woods,  Forests,  and  Land  Revenue  of  the 

Crown,  &c. 
Reports  respecting  Gaols  in  Scotland. 

Commission  for  inquiring  concerning  Charities  in  England  and  Wales. 
Appropriation. 

Transfer  of  certain  Balances  on  account  of  Lunatic  Asylums  Licences. 


from 


Vol.  LT.^Law  Jour.  Stat. 


Excnequer  Bills. 

Supply. 

Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England. 

Mutiny. 

Marine  Mutiny. 

Indemnifying  Witnesses,  East  Retford  Disfranchisement. 

Relief  of  Vessels  entering  or  sailing  from  Berwick-upon-Tweed 
Dutie9  leviable  under  Acts  relating  to  the  Northern  Lighthouses. 

Duties  of  Excise  and  Drawbacks  on  Leather. 

Laws  of  Excise  on  Malt  made  in  the  United  Kingdom,  &c. 

Fever  Hospitals  in  Ireland. 

linen  Manufacture  (Ireland). 

Richmond  Lunatic  Asylum  in  Dublin. 

Affixing  by  Commission  RojbI  Signature  to  Instruments. 

Returns  of  Persons  conmiitted,  &c.  for  Criminal  0£Pences  and  Mis- 
demeanors. 

Issue  of  Exchequer  Bills  for  Pajrment  of  Proprietors  of  Four  per  Cent. 
Annuities,  &c. 

Supply. 

Militia  Ballots  Suspension. 

Population  of  Great  Britain. 

Duty  on  Malt  made  from  Bear  or  Bigg  only  in  Ireland. 

A^eement  with  Bank  of  Ireland  for  advancing  Five  hundred  thousand 
rounds,  &c. 

Relief  of  Insolvent  Debtors  (Ireland). 

Commitments  by  Courts  of  Equity  for  Contempts,  &c. 

Criminal  Trials  (Scotland). 

Relief  of  Insolvent  Debtors  (England). 

TVansportation  of  OflPenders  fr^m  Great  Britain. 

Army  rensions. 

Office  of  Treasurer  of  the  Navy. 

Payment  of  Debts  out  of  Real  Estate. 

Duties  on  Sugar  imported. 

Duties  on  Cyder  ana  on  Beer  and  Ale. 

Militia  Pay. 

Reviving,  continuing,  and  amending  several  Acts  relating  to  the  Fisheries. 

Receipt  and  Appropriation  of  Fees  and  Emoluments,   Common  Law 
Courts. 

Applotment  of  County  Rates  and  Cesses  (Ireland). 
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Act  repealed  by 
36  &  87  Vict.  c.  91. 


Sabject-matter. 


11   Geo.  4.  & 
1  Will.  4. 0.62. 


:} 


c  63. 
c.  64.  in  pt. 
c.  65.  in  pt. 

c.  69.  in  pt. 
c.  70.  in  pt. 

c.f2. 

c.  75. 


Supply. 

Appropriation. 

Sale  of  Beer  and  CVder  by  Retail  in  England. 

Lskws  relating  to  Property  belonging  to  Infants,  Femes  Covert,  Idiots* 

&o. 
Jury  Trial  in  Civil  Causes. 
Administration  of  Justice  in  England  and  Wales. 
Allowing  Sugar  to  be  delivered  out  of  Warebouse  to  be  reEned. 
Relief  of  Sufferers  by  Insolvency  of  Gilbert  Ricketts. 
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